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WEDNESDAY,   SEPTEMBER  19,    1973 

U.S.  Senate, 
Subcommittee  on  Representation  of  Citizen 

Interests  of  the  Committee  on  the  Judiciary, 

Washington^  B.C. 
The  committee  met,  pursuant  to  notice,  at  9:40  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  John  V.  Tunney    (chair- 
man) presiding. 
Present:  Senators  Tunney  (presiding)  and  Cook. 
Also   present:   Jane   Frank,   chief  counsel;    Neil   Levy,   assistant 
counsel :  Joseph  Dawahare,  minority  counsel ;  Ann  Hennigan,  chief 
clerk ;  and  Matthew  Schneider,  staff  assistant. 

STATEMENT  OF  HON.  JOHN  V.  TUNNEY,  U.S.  SENATOR  FROM  CALI- 
FORNIA; CHAIRMAN,  SUBCOMMITTEE  ON  REPRESENTATION  OF 
CITIZEN  INTERESTS 

Senator  Tunney.  More  than  30,000  legal  questions  each  day 
affecting  Americans  personally  are  not  resolved  because  people 
cannot  afford  legal  counsel.  These  questions  include  many  common 
transactions— selling  or  buying  a  house,  transferring  a  pension,  clar- 
ifying a  government  regulation,  or  probating  a  will. 

Beyond  the  everyday  decisions,  Americans  face  countless  laws, 
court  rulings,  and  bureaucratic  decisions  that  affect  their  jobs,  their 
children,  their  neighborhoods,  their  environments,  and  other  aspects 
of  their  lives. 

In  a  government  of  laws,  all  citizens  have  a  legal  right  to  redress 
of  grievances  and  injustices.  Crucial  to  the  process  of  redress  is  the 
lawyer.  Yet,  too  often,  citizens,  untrained  in  law,  fail  to  perceive 
what  their  rights  and  remedies  are.  Too  often  they  feel  baffled  by 
the  complex  maze  of  institutions  and  regulations  that  surround 
them.  Too  often  lawyers  are  unavailable  to  help  citizens  at  rates 
they  can  afford. 

The  result:  The  erosion  of  basic  constitutional  and  other  legal 
rights;  an  imbalance  of  advocacy  in  our  legislative  forums;  a  loss  of 
faith  in  our  governmental  processes. 

These  issues  are  not  new,  but  a  basic  ingredient,  the  lawyer  and  the 
services  he  could  offer  to  all  citizens,  has  not  been  the  object  of  suf- 
ficient study  and  scrutiny  by  the  Congress. 

The  legal  profession  is  the  first  object  of  study  by  this  new  Sub- 
committee on  Kepresentation  of  Citizen  Interests,  established  by  the 

(1) 


Senate  in  May.  The  subcommittee  is  charged  with  investigating  the 
ability  of  all  Americans  to  obtain  adequate  representation  in  the 
prevention  and  settlement  of  grievances.  That  mandate  includes  an 
evaluation  of  the  existing  methods  of  providing  representation  for 
people,  of  the  economics  of  lawyering  as  it  affects  citizen  access  to 
legal  representation,  of  the  ways  in  which  the  lawyer  can  be  brought 
closer  to  the  people  and  of  how  his  services  can  be  brought  within 
the  means  of  all  Americans. 

The  initial  6  days  of  hearings  will  consider  the  effect  of  legal  fees 
on  the  availability  of  lawyers  to  people  We  will  hear  from  and 
about  people  who  faced  problems  without  lawyers,  and  couldn't 
resolve  them.  We  will  hear  about  people  who  tried  to  find  lawyers 
and  couldn't.  Some  will  say  they  found  lawyers  and  weren't  helped, 
or  were  overcharged.  They  will  be  homebuyers,  veterans,  miners, 
members  of  minority  groups,  indigents  accused  of  crimes,  environ- 
mentalists, and  others  who  believe  their  rights  to  be  violated. 

What  we  are  really  talking  about  here  is  extending  consumer  pro- 
tection to  one  of  the  most  important  areas  of  our  lives — the  legal 
area.  Most  often,  the  consumer's  problem  is  perceived  to  be  rising 
food  prices  and  related  problems  of  redress.  Just  last  month  in  Cali- 
fornia, I  chaired  extensive  Commerce  Committee  hearings  on  these 
issues  and  heard  of  the  bitter  frustration  of  witnesses  over  their  lack 
of  remedies  and  the  unresponsiveness  of  bureaucracy. 

"Nobody  cares.  Nobody  gives  a  damn,"  said  one  despairing  wit- 
ness. 

As  bureaucracies  become  more  complex  and  unresponsive,  the  citi- 
zen needs  the  lawyer  more  than  ever.  Yet  the  gap  between  the  citi- 
zen and  those  who  would  or  could  represent  his  interests  is  growing. 
The  problem  is  compounded  by  the  lack  of  information  about  the 
services  that  lawyers  could  perform  and  the  costs  of  these  services. 
There  is  an  insufficient  program  to  make  the  substantial  lawyer  pop- 
ulation available  to  citizens  at  costs  they  can  afford.  When  Federal 
or  State  subsidies  are  available  for  lawyers'  fees,  there  are  often 
inadequate  safeguards  against  abuse. 

These  hearings  will  explore  these  and  related  topics  as  follows : 

SEPTEMBER   19  AND  20 — CONSUMER  ACCESS  TO  ATTORNEYS  AND  MINIMUM 

FEE  SCHEDULES 

The  subcommittee  will  hear  from  consumers  and  those  who 
attempt  to  help  them  regarding  the  range  of  consumer  problems  and 
the  availability  of  attorneys  to  help  solve  them.  Often  the  consumer 
is  forced  to  pay  a  standard  or  minimum  lawyer's  fee  which  is  rec- 
ommended by  a  local  or  State  bar  association  and  followed  by  a  sub- 
stantial, if  not  overwhelming,  number  of  lawyers  in  a  community. 
Recently  in  northern  Virginia,  a  home  buyer,  faced  with  a  fee  of 
over  $500  to  check  title  to  his  house  before  he  could  be  eligible  for 
title  insurance,  wrote  to  36  lawyers  in  the  community  in  an  attempt 
to  find  one  who  would  charge  less.  Not  one  of  the  19  lawyers  who 
responded  was  willing  to  charge  less,  and  many  of  them,  quoting  the 
minimum  fee  for  the  area,  stated  that  to  charge  less  would  be  uneth- 
ical. The  home  buyer  brought  suit  under  the  antitrust  laws  on  behalf 


of  himself  and  the  class  of  homebuyers  in  his  area  and  won.  The 
case  is  now  on  appeal,  but  the  Justice  Department  has  indicated  that 
it  also  believes  that  such  fee  arrangements  are  illegal  under  the  anti- 
trust laws,  and  it  may  bring  suit  as  well. 

OCTOBER   1   AND   2 GOVERNMENT  REGULATION  AND  SUBSIDY  OF 

LEGAL  FEES 

Most  people  are  aware  of  the  legal  services  program  for  the  poor 
established  under  the  Economic  Opportunities  Act.  Few,  however, 
know  of  Federal  subsidies  to  attorneys  who  secure  benefits  to  miners 
under  the  Black  Lung  Benefits  Act  of  1972,  or  to  veterans  under 
title  38  of  the  United  States  Code,  or  who  defend  indigents  accused 
of  crimes  and  are  compensated  under  the  Criminal  Justice  Act. 
Each  of  these  programs  uses  members  of  both  the  private  and  public 
bar  and  systems  of  payment  vary.  In  the  case  of  Black  Lung  bene- 
fits, some  lawyers,  through  indirect  subsidy,  are  able  to  collect  a  con- 
tingent fee  of  up  to  20  percent  of  the  claim  recovered,  while  attor- 
neys who  secure  a  benefit  for  veterans  are  limited  to  the  flat  rate  of 
$10  per  claim.  A  private  attorney  representing  an  indigent  accused 
of  a  crime  is  eligible  for  compensation  at  an  hourly  rate.  The  Fed- 
eral defender  program  provides  for  salaried  attorneys  to  represent 
indigent  defendants.  \Vhich  of  these  systems  is  most  efficient  and 
enables  the  best  quality  representation?  Should  such  programs  be 
extended  to  other  areas  or  revised  or  improved  in  the  areas  men- 
tioned? During  these  2  days,  the  subcommittee  will  hear  from  a 
number  of  attorneys,  judges.  State  and  local  officials,  miners,  and 
other  potential  clients  who  will  present  their  views  on  these  issues. 

OCTOBER    4    AND    5 REASONABLE    ATTORNEY    FEE    AWARDS 

A  common  misconception  is  that  when  a  citizen  seeks  redress  in 
the  courts  and  wins,  the  cost  of  his  legal  battle  is  borne  by  the 
losing  party.  Ordinarily,  this  is  not  so.  The  attorney's  fee  must  be 
paid  by  the  wronged  citizen  even  if  he  prevails  in  court.  In  many 
cases,  this  cost  is  so  high  that  citizens  cannot  afford  to  redress  their 
grievances.  In  recognition  of  the  problem,  Congress  has  passed  many 
statutes  shifting  the  cost  of  the  attorney's  fee  to  the  wrongdoer, 
thereby  providing  an  incentive  for  citizens  to  seek  redress  in  the 
courts.  For  example,  citizens  discriminated  against  in  their  ability  to 
obtain  jobs,  public  accommodations,  and  housing  may  by  statute 
obtain  an  award  of  reasonable  attorney's  fee  as  part  of  the  judg- 
ment. In  the  absence  of  congressional  guidance,  courts  have  awarded 
attorneys'  fees  to  prevailing  parties  in  areas  such  as  civil  rights  and 
in  environmental  cases  when  the  courts  have  found  that  an  impor- 
tant public  interest  was  served  by  the  bringing  of  the  suit.  These 
developments,  fostered  by  both  Congress  and  the  courts,  may  give 
private  citizens  an  effective  mechanism  for  financing  quality  repre- 
sentation in  vindicating  important  rights. 

The  brief  span  of  these  hearings  will  far  from  exhaust  the  subject 
at  hand.  There  is  considerable  evidence,  however,  that  the  cost  of 
securing  a  lawyer  affects  the  use,  availability,  and  quality  of  repre- 


sentation.  Three  major  studies  on  the  use  of  attorneys  by  citizens 
show  that  the  predominant  reason  for  not  employing;  a  lawyer  is  the 
hitjh  cost  of  his  services.  One  study  concludes  that  upper  income 
families  use  attorneys  twice  as  often  as  lower  income  families. 
Another  study  in  the  American  Sociolog:ical  Eeview  shows  that 
while  83  percent  of  those  with  incomes  over  $15,000  had  sought  the 
advice  of  an  attorney  sometime  during  their  lives,  only  56  percent  of 
those  with  incomes  below  $7,000  had  done  so.  Still  another  study 
indicates  that  many  citizens  in  need  of  legal  services  do  not  retain  a 
lawyer  primarily  because  they  believe  the  fee  will  be  too  expensive. 

From  the  attorney's  perspective,  the  economics  of  lawyering 
affects,  in  large  part,  both  the  location  and  type  of  his  practice.  This 
is  important  with  respect  to  the  usage,  availability,  and  quality  of 
representation  to  the  citizen.  One  1965  report  published  by  the 
American  Bar  Foundation  showed  that  attorneys  with  big-city  cor- 
porate firms  earned  three  times  as  mach  income  as  the  avei-age  attor- 
ney. 

The  1971  Lawyer  Statistical  Report,  also  published  by  the  Ameri- 
can Bar  Foundation,  showed  that  the  highest  ratio  of  lawyers  to 
citizens  exists  in  New  York  and  Washington,  D.C.,  where  most  of 
the  big  corporate  firms  are  located.  Washington  leads  the  list  with  a 
ratio  of  1  lawyer  to  every  47  citizens.  The  lowest  ratio  is  found  in 
rural  States  such  as  North  Carolina,  where  there  is  less  than  1 
lawyer  to  1,000  people.  California  has  1  lawyer  to  every  583  citizens. 

The  percentage  of  lawyers  who  are  sole  practitioners  has  dropped 
from  61.2  percent  in  1948  to  only  38,1  percent  in  1966 — increasing 
evidence  that  the  small  family  lawyer  has  yielded  to  the  larger  and 
more  structured  group  practice.  Today,  nearly  two-thirds  of  all  law- 
yers are  engaged  in  activities  other  than  the  individual  practice  of 
law,  as  compared  with  just  over  one-third  25  years  ago. 

A  number  of  attorneys  have  willingly  agreed  to  earn  low  salaries 
or  to  spend  a  substantial  portion  of  work  time  in  pro  hono  fublico — 
for  the  good  of  the  public — activities.  At  the  same  time,  the  demands 
of  providing  for  their  families  and  themselves  lead  them  to  seek 
greater  remuneration  for  their  services. 

Economic  incentives  play  a  part  in  bringing  more  and  more 
Americans  into  the  legal  profession.  A  1971  ABA  Task  Force 
Report  on  Professional  Utilization  indicates  that  over  20,000  new 
lawyers  are  admitted  to  the  bar  each  year,  and  there  are  11^  times  as 
many  students  in  our  law  schools  than  5  years  ago.  There  are  now 
almost  three  applications  for  every  law  school  vacancy.  The  result: 
The  lawyer  population  is  expected  to  double  by  1985. 

What  will  become  of  these  new  lawyers?  Wliat  can  be  done  to 
insure  that  they,  along  with  the  over  350,000  attorneys  now  admitted 
to  practice,  will  make  quality  representation  available  to  all  people 
of  this  Nation?  A  reordering  of  financial  incentives  may  help  to 
enable  and  encourage  lawyers  to  serve  more  people. 

This  is  not  to  say  that  Federal  legislation  or  subsidies  are  the 
answer,  although  some  legislation  may  prove  useful.  The  organized 
bar  has  already  begun  to  explore  methods  of  reducing  legal  costs  to 
citizens  as  well  as  of  increasing  the  possibility  for  a  lawyer  to  earn  a 
living  by   representing  previously   unrepresented   segments  of  the 


public.  Guidelines  for  determining  excessive  fees,  expanded  use  of 
specialization,  paralegal  assistance,  streamlined  court  procedures, 
and  self-representation  in  small  claims  matters  are  being  examined. 
There  are  experimental  programs  in  prepaid  and  group  legal  serv- 
ices. All  of  these  ideas  may  promote  the  delivery  of  quality  repre- 
sentation to  all  Americans  at  affordable  rates. 

Reform  must  be  a  priority.  The  economics  of  the  legal  practice 
has  channelled  many  quality  attorneys  out  of  the  business  of  repre- 
senting the  average  citizen.  The  result  is  a  growing  chasm  between 
the  legal  profession  and  its  constituents,  the  citizenry.  The  lack  of 
public  confidence  in  attorneys  has  been  fueled  by  the  significant  role 
of  lawyers  in  one  of  the  Avorst  scandals  in  the  history  of  the  Federal 
Government.  One  news  commentator,  now  turned  law  student, 
placed  the  origins  of  the  Watergate  affair  on  the  "demeaning, 
aggrandizing,  relativizing,  inflating,  mind-sharpening,  boring,  stim- 
ulating, feared  and  corrupting  experience  known  as  law  school." 

There  can,  however,  be  no  doubt  that  the  legal  profession  as  a 
whole  has  a  proud  and  noble  tradition.  Its  members  are  involved  in 
all  aspects  of  governmental,  financial,  and  educational  life.  Over 
40,000  lawyers  work  in  the  government.  A  majority  of  the  Members 
of  the  House  of  Representatives  and  over  two-thirds  of  the  Senate 
are  lawyers.  Every  member  of  this  subcommittee  is  an  attorney. 
With  its  extensive  representation  in  Congress,  the  attention  of  Con- 
gress to  the  legal  profession  is  long  overdue. 

In  view  of  the  enormous  value  of  the  legal  profession  and  its 
potential  impact  on  every  American's  life,  Congress  and  the  profes- 
sion itself  face  the  challenge  so  well  stated  by  Justice  Brandeis  over 
60  years  ago : 

*  *  *  lawyers  have,  to  a  large  extent,  allowed  themselves  to  become  adjuncts 
of  great  corporations  and  have  neglected  their  obligation  to  use  their  powers 
for  the  protection  of  the  people.  We  hear  much  of  the  'corporation  lawyer,' 
and  far  too  little  of  the  'people's  lawyer.'  The  great  opportunity  of  the  Ameri- 
can bar  is  and  will  be  to  stand  again  as  it  did  in  the  past,  ready  to  protect 
the  interests  of  the  people.  *  *  * 

I  am  pleased  to  recognize  at  this  time  the  ranking  minority 
member  of  the  committee,  Senator  INIarlow  Cook. 

STATEMENT   OF  HON.   MARLOW  W.    COOK,   U.S.   SENATOR   FROM 

KENTUCKY 

Senator  Cook.  Thank  you,  Mr.  Chairman.  I  have  a  very  brief 
statement. 

A  lawyer's  time  and  advice  are  his  stock  in  trade.  This  comment 
by  Abraham  Lincoln  still  applies  today  and  a  look  at  the  ever- 
increasing  number  of  lawyers  would  make  one  think  that  there  is 
time  and  advice  enough  for  everyone  who  neds  it.  Unfortunately,  it 
seems  that  many  people  are  not  unable  to  obtain  a  lawyer's  services. 
That  this  situation  has  long  been  recognized  is  evidenced  by  the 
remarks  of  now^  Justice  Lewis  F.  Powell  who,  as  president  of  the 
American  Bar  Association,  said : 

Looking  at  contemporary  America  realistically,  we  must  admit  that  despite 
all  our  efforts  to  date,  (and  these  have  not  been  insignificant),  far  too  many 
persons  are  not  able  to  obtain  equal  justice  under  the  law. 


6 

Some  of  the  reasons  for  this  problem  are  noted  in  an  article 
appearing  in  a  UCLA  law  review : 

Looked  at  from  the  side  of  the  layman,  one  reason  *  *  *  is  poverty  and  the 
consequent  inability  to  pay  legal  fees.  Another  set  of  reasons  is  ignorance  of 
the  need  for,  and  the  value  of,  legal  services,  and  ignorance  of  where  to  find  a 
dependable  lawyer.  There  is  fear  of  the  mysterious  processes  and  the  delays  of 
the  law,  and  there  is  the  fear  of  overreaching  and  overcharging  by  lawyers, 
fear  stimulated  by  the  occasional  exposure  of  shysters. 

While  much  has  been  done  to  try  to  overcome  the  fears  and  igno- 
rance mentioned  above,  much  more  needs  to  be  done.  Too  many 
people  today  still  have  the  same  ideas  as  those  just  mentioned.  The 
situation  is  still  intolerable  and  legal  service  organizations  have  only 
been  able  to  handle  a  small  part  of  the  problem.  But  just  as  there 
are  people  who  are  afraid  of  lawyers,  there  are  those  who  need  and 
seek  the  help  of  lawyers. 

We  begin  today  by  hearing  from  consumers  who  are  at  the  other 
end  of  the  spectrum :  those  who  realized  the  need  for  legal  expertise 
but  found  it  very  hard  to  obtain.  It  is  the  aim  of  the  Subcommittee 
on  the  Representation  of  Citizen  Interests  to  study  these  problems, 
and  to  study  ways  in  which  the  lawyer  can  more  adequately  make 
his  services  available  to  those  who  now  feel  that  legal  services  are 
beyond  their  reach. 

The  American  Bar  Association's  code  of  professional  responsibil- 
ity now  calls  for  lawyers  to  assist  in  assuring  the  availability  of 
legal  counsel  even  though  a  client  may  not  be  able  to  pay  a  legal  fee. 
It  also  asks  for  lawyers  to  aid  in  improving  the  legal  system.  Hope- 
fully, a  result  of  this  subcommittee  will  be  to  create  a  more  active 
awareness  of  these  responsibilities  within  the  legal  profession. 

Thank  you,  Mr.  Chairman. 

Senator  Tunney.  Thank  you.  Senator. 

Our  first  witnesses  today  are  Mr.  and  Mrs.  Kenneth  Korriher,  who 
are  home  buyers  from  Fairfax  County,  Va.,  who,  I  think  it  is  fair  to 
say,  have  a  horror  story  to  tell  the  subcommittee  which  is  "kafka- 
esque"  in  its  proportions. 

We  are  delighted  to  have  you  before  us  today. 

STATEMENT  OF  MR.  AND  MRS.  KENNETH  L.  KORNHER, 
FAIRFAX  COUNTY,  VA. 

Mr.  KoRNHER.  Thank  you. 

We  deeply  appreciate  the  opportunity  to  testify  before  this  sub- 
committee. To  the  growing  thousands  of  consumer  activists  working 
upward  through  layers  of  vested  interests  and  governmental  prob- 
lems at  the  local  and  State  levels,  it  is  most  heartening  to  know  that 
there  is  sympathetic  inquiry  and  possibly  new  legislation  forthcom- 
ing at  the  national  level. 

Our  remarks  today  are  based  largely  on  our  own  experiences  in 
Fairfax  County,  Va.,  and  focused  largely  on  the  problems  of  home 
buyers.  But  it  is  evident  from  coverage  of  the  Washington  Post, 
WTOP-TV,  channel  9,  consumer  publications,  and  other  media 
that  similar  problems  are  confronted  by  home  owners  and  home 
buyers  in  other  counties  of  suburban  Virginia  and  Maryland  and 
other  parts  of  the  country. 


Like  many  families  in  our  mobile  society,  we  have  bought  three 
different  houses  over  the  past  10  years,  trading  up  to  a  better  home 
as  our  family  grew  to  five  and  our  income  gradually  increased. 
"Better,"  I  should  say,  is  perhaps  the  wrong  word  in  terms  of  the 
quality  of  new  home  construction  in  the  suburban  areas  of  metropol- 
itan Washington. 

In  the  summer  of  1971,  we  were  living  in  a  25-year-old  home  in  a 
middle-class  neighborhood  of  Fairfax  County.  We  had  spent  a  good 
deal  of  money  and  much  of  our  spare  time  fixing  up  and  maintain- 
ing our  home  and  had  both  good  and  bad  experiences  with  contrac- 
tors hired  for  various  renovation  jobs. 

"Wlien  we  saw  a  new  home  under  construction  on  a  lot  in  the 
neighborhood  where  we  were  living,  we  contacted  the  builder  and 
signed  a  sales  contract  to  purchase  it.  We  were  experienced  enough 
not  to  take  seriously  the  promised  November  1971  delivery  date. 
Incidentally,  very  few  buyers  of  new  homes  learn  until  it  is  too  late 
that  the  promised  delivery  or  settlement  date  in  sales  contracts  does 
not  mean  very  much  unless  it  is  stated  in  very  special  lawyer's  lan- 
guage. If  they  did,  it  would  not  help  very  much  in  our  area,  because, 
in  a  seller's  market,  few  if  any  builders  would  agree  to  sign  a  con- 
tract with  such  language  in  it. 

By  June  of  1972,  with  the  new  house  near  completion,  we  had  sold 
our  old  house  and  had  to  move.  The  builder  agreed  to  have  us  move 
into  the  still  unfinished  new  house  a  few  days  before  settlement.  By 
this  time  he  was  involved  in  another  large  project  and  had  little 
interest  in  "our"  problems  with  leaking  gas,  a  wet  basement,  a 
zoning  violation,  nonworking  heating  and  air-conditioning  systems, 
dangerous  stairs,  and  other  unfinished  work.  He  nevertheless  insisted 
that  we  (1)  settle  on  the  new  house,  or  face  an  eviction  suit;  (2)  pay 
more  for  extras  than  the  agreed  sales  contract  price;  (3)  trust  him 
to  make  everything  right  without  an  escrow  fund.  Our  settlement 
attorney,  hoping  to  avoid  litigation  and  fearful  that  we  might  lose 
our  loan  commitment,  recommended  that  we  settle  on  those  terms. 
We  were  so  stunned  at  this  advice  that  we  consulted  a  second  attor- 
ney, who  gave  much  the  same  advice.  We  settled. 

At  that  point  we  called  on  a  highly  experienced  retired  engineer 
to  inspect  the  house.  Following  repair  of  the  gas  leak,  the  house  had 
been  given  final  approval  by  the  county  building  inspectors;  but  the 
engineer  found  that  the  house  had  numerous  violations  of  the  build- 
ing code,  including  fire  and  safety  hazards  and  missing  footings 
needed  to  hold  up  the  carport  and  patio  deck.  He  also  told  us  that 
the  defects  could  be  corrected  and  that  our  house  was  better  built 
than  most  of  those  currently  under  construction  in  Fairfax  County. 

We  also  learned  that  county  inspection  procedures  are  not 
designed  to  assure  that  electric,  water,  heating,  or  air-conditioning 
systems  actually  work  nor  that  houses  have  any  insulation,  nor  that 
basements  be  waterproof,  nor  that  construction  meet  reasonable 
standards  of  workmanship.  On  all  such  matters,  the  homebuyer  is  on 
his  own. 

When  the  county  notified  the  builder  of  the  code  violations,  his 
attorney  sent  the  building  inspector  and  us  a  letter  alleging — this 
trick  seems  to  be  standard  in  the  trade — that  we  would  not^  let  the 
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builder  back  on  the  property,  and  stating  that  no  further  work 
would  be  done. 

The  county  referred  the  matter  to  the  Virginia  Commonwealth 
Attorney's  Office  and  after  two  additional  warnings  and  several 
months  of  delay,  brought  the  builder  to  county  criminal  court.  We 
are  strongly  of  the  opinion  that  the  matter  would  never  have 
reached  court  if  we  had  not  insisted  on  it.  Moving  it  to  court  took 
up  several  days  of  time  on  the  part  of  the  building  inspector's  office. 
The  assistant  commonwealth  attorney  who  handled  the  case  referred 
to  it  as  a  quasi-legal  matter  in  a  court  system  burdened  with  consid- 
eration of  more  serious  crimes,  as  he  put  it.  To  laymen  such  as  we, 
this  reasoning  is  a  bit  baffling.  Is  it  all  right  to  deprive  a  citizen  of 
several  thousands  of  dollars  worth  of  property  so  long  as  the  instru- 
ment is  a  sales  contract  and  not  a  revolver? 

Following  a  trial  that  t^ok  place  on  3  different  days,  and  an 
appeal  to  a  higher  court,  the  builder  pleaded  guilty  to  4  of  the  12 
original  charges  and  was  out  of  pocket  $75  for  fines.  Any  real  deter- 
rent value  in  the  court  proceedings  would  thus  seem  to  arise  out  of 
the  builder's  costs  for  his  attorney.  Had  we  been  dealing  with  a 
large  corporation,  these  would  probably  have  been  fixed  costs,  and 
the  net  deterrent  value  practically  nil. 

We  also  filed  a  civil  suit  against  the  builder.  At  the  trial,  the 
builder  testified  that,  in  his  opinion,  270  of  every  300  houses  built  in 
Fairfax  County  would  not  meet  minimum  requirements  for  founda- 
tion waterproofing. 

An  independent  contractor  called  to  testify  at  the  trial  estimated 
that  repairs  to  our  home  would  cost  $6,200.  The  jury  awarded 
$3,000,  but  after  paying  $1,400  for  attorney's  fees — which  we  under- 
stand are  reasonable  for  northern  Virginia — and  over  $800  for  other 
direct  costs,  we  have  less  than  $800  with  which  to  make  the  most 
essential  repairs.  The  judge  ruled  that  the  jury  could  not  consider 
an  award  of  attorney's  fees  or  punitive  damages. 

Our  attorney  logged  36  hours  on  the  case.  Though  we  did  not  keep 
track,  it  is  a  conservative  estimate  that  I  put  in  three  times  as  much 
time  on  the  dispute,  or  $1,275  at  my  current  salary  rate,  and  that 
Mrs.  Kornher  put  in  five  times  as  much  time  as  our  attorney. 

One  of  the  most  fundamental  principles  that  needs  to  be  estab- 
lished in  the  consumer  movement  and  women's  lib  is  that  the  house- 
wife's time  is  just  as  valuable  as  anyone  else's.  The  millenium  will 
have  arrived  when  the  housewife  is  amply  compensated  for  the  time 
she  spends  waiting  for  the  workman  who  says  he  will  be  there  on 
Tuesday  or  Wednesday  and  finally  shows  up  on  Friday  afternoon. 
Or  when  her  contractor  thoroughly  cleans  up  his  own  mess.  Or  when 
the  county  official  apologizes  for  taking  up  so  much  of  her  time. 

There  are  other  costs  which  cannot  be  readily  calculated.  What  is 
the  cost  to  a  woman  when  her  once-in-a-lifetime  new  home  is  turned 
into  a  nightmare?  How  can  the  days  or  weeks  spent  at  the  court- 
house instead  of  with  one's  children  or  friends  ever  be  regained? 
How  can  the  frustrations  be  measured  or  compensated  ? 

Working  on  local  committees  of  the  Virginia  Citizens  Consumer 
Council,  we  have  discovered  that  our  experience  is  not  unusual.  In 
Fairfax  County  alone  the  Consumer  Protection  and  Public  Utilities 
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Commission  gets  about  30  complaints  a  month  against  builders  and 
home  improvement  contractors.  This  is  the  largest  single  category  of 
complaints.  Unfortunately,  the  Virginia  State  legislature  did  not 
provide  any  real  powers  for  local  consumer  protection  bodies.  If  fact 
finding  and  persuasion  fail,  the  Commission  can  do  nothing. 

Consumers  we  have  talked  to  strongly  feel  that  there  should  be 
administrative  means  backed  up  by  strong  sanctions  whereby  local 
governments  can  control  illegal  and  unethical  business  practices.  Yet 
the  relatively  progressive  county  in  which  we  live  has  not  even  used 
the  authority  it  has  from  the  State  legislature  to  license  builders.  In 
those  unusual  cases  when  builders  are  brought  to  court  for  violation 
of  the  building  code  the  maximum  penalty  for  each  county  is  only 
$300  and/or  30  days  in  jail.  It  is  very  rare  for  a  jail  sentence  to  be 
imposed.  Clearly,  the  fines  need  to  be  increased  tenfold  if  they  are  to 
have  any  deterrent  effect. 

Homebuyers  have  a  costly  and  uphill  battle  if  they  seek  relief  in 
the  courts."  After  scraping  together  a  downpayment  and  settlement 
costs,  few  people  have  extra  money  for  attorney's  fees.  "When  attor- 
neys work  on  a  contingency  fee  basis,  they  like  to  work  for  substan- 
tial stakes  and  be  reasonably  certain  of  winning.  Further,  as  our 
court  case  amply  illustrated,  a  judgment  of  less  than  $3,000  is  not 
likely  to  leave  the  plaintiff  with  much  cash  for  repairs.  In  Virginia 
the  procedural  rules  of  the  courts  not  of  the  record  with  "small 
claims"  jurisdiction,  $3,000  or  less,  are  such  that  the  plaintiff  can 
usually  be  forced  to  hire  an  attorney. 

In  addition,  homeowners  who  complain  too  loudly  about  corporate 
builders  or  contractors  are  likely  to  find  themselves  involved  in  a 
countersuit.  In  the  past  2  years,  for  example,  million  dollar  lawsuits 
were  brought  against  two"  different  Fairfax  County  homeowners  by 
the  corporation  they  were  suing  for  defects  in  new  houses,  appar- 
ently because  they  told  their  neighbors  about  it,  and  asked  if  they 
were  having  problems  too. 

We  recently  received  a  letter  from  a  lady  in  Eichmond  who  con- 
tracted with  a  home  improvement  company  to  build  a  garage.  The 
structure  the  company  put  up  would  not  pass  inspection.  Indeed, 
two  consulting  contractors  found  it  so  unsafe  and  unsound  that  they 
.-, thought  it  should  be  removed  and  completely  rebuilt.  When  the  lady 
refused  to  pay,  the  company  brought  suit  against  her  and  even 
refused  a  settlement  that  was  thought  reasonable  by  its  own  attor- 
neys. As  she  says  in  her  letter,  "the  legal  action  has  clearly  become  a 
means  to  harass  the  consumer  into  paying  the  complete  price  for  a 
faulty  structure." 

The  problems  of  homeowners  with  settlement  procedures  and  set- 
tlement attorneys  have  been  well  publicized,  but  not  enough  has  been 
done  about  it.  In  Northern  Virginia  an  antitrust  suit  broke  the  gen- 
tleman's agreement  by  settlement  attorneys  to  hold  settlement  costs 
at  about  1  percent  of  the  real  estate  purchase  price.  But  those  costs 
are  still  hovering  at  three-quarters  of  1  percent  and  some  are  higher. 

Most  consumers  think  title  searches  are  complicated  and  difficult, 
though  this  is  seldom  the  case.  The  charges  for  this  service  are  com- 
pletely out  of  line.  In  addition,  we  have  discovered  that  some  attor- 
neys will  not  even  certify  the  validity  of  their  title  search  to  the 
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homebuyer  without  an  additional  fee,  though  they  always  do  to  the 
mortgage  holder. 

And  now,  in  addition  to  all  their  other  woes,  homebuyers  face  a 
credit  crunch.  Many  prospective  owners  of  new  homes  in  our  area 
have  watched  their 'loan  commitments  expire  and  their  mortgage  in- 
terest rates  jump  almost  2  percent  in  a  matter  of  months  as  com- 
pletion dates  are  delayed.  Many  prospective  buyers  of  new  or  used 
homes  cannot  get  credit  at  all. 

In  sum,  the  homeowner  or  prospective  homeowner  is  ill  equipped 
to  do  battle  with  the  minority — but  a  significant  minority-— of 
crooked,  unethical,  or  greedy  builders  or  contractors.  He  feels — with 
good  justification— that  he  "comes  out  on  the  short  end  in  his  deal- 
ings with  lawyers  and  creditors.  He  sees  that  law  and  legal  process 
work  against  him  as  often  as  for  him,  and  that  the  costs  of  his  legal 
remedies  often  exceed  the  benefits. 

Like  other  consumers,  he  needs  help  from  government  at  local, 
State,  and  national  levels.  He  needs  legislation,  new  administrative 
measures,  and  more  aggressive  law  enforcement.  He  needs  court 
reform.  But  most  of  all  he  needs  aggressive  self-help  through  con- 
sumer organization,  political  action,  and  a  barrage  of  civil  suits. 

We  are  happy  to  report  that  constructive  consumer  militance  is  on 
the  rise  in  the*  Washington  metropolitan  area.  The  movement  has 
been  given  excellent  coverage  by  local  news  media.  We  find  that  citi- 
zens and  their  elected  representatives  at  local.  State,  and  national 
levels  are  increasingly  aware  of,  and  concerned  about,  consumer 
problems.  These  hearings  will  certainly  be  useful  in  advancing  such 
awareness  and  concern. 

Senator  Tunney.  Thank  you  very  much,  sir.  I  have  a  few  ques- 
tions for  you. 

I  wonder  if  you  can  tell  the  subcommittee,  prior  to  the  time  that 
you  decided  to  'file  your  lawsuit,  was  the  high  cost  of  attorney's  fees 
something  which  gave  you  pause?  Did  you  feel  that  maybe  you 
should  not  go  ahead  and  hire  an  attorney  because  fees  would  be  so 
substantial  that  you  perhaps  could  not  afford  it  ? 

Mr.  KoRNHER.  I  think  I  will  let  my  wife  comment  on  that  and 
perhaps  I  can  add  something. 

Mrs.  KoRNHER.  Yes,  we  thought  about  it  very  carefully  and  we 
were  told  by  one  attorney  that  we  would  be  very  lucky  to  receive 
about  50  cents  out  of  every  dollar  we  spent  on  attorney's  fees.  But 
we  felt  at  that  point  it  was  more  of  a  moral  case  and  we  were  in  a 
better  financial  situation  than  maybe  the  average  person  and  we 
went  ahead  more  on  a  moral  than  a  financial  basis.  We  just  felt  that 
it  was  absolutely  necessary,  because  to  our  knowledge,  there  had  not 
been  a  precedent  set  in  our  area  where  a  builder  had  been  sued  by  a 
homeowner.  We  knew  it  was  going  to  cost  us  too  much,  but  we  felt 
it  was  worth  it. 

Mr.  KoRNHER.  Our  settlement  attorney  told  us  from  the  very 
beginning  that  we  would  not  be  very  likely  to  recover  the  full  extent 
of  repair  costs,  not  even  counting  attorney's  fees.  But  the  total 
amount  of  the  repairs  that  we  had  to  make  made  it  more  possible 
that  we  would  make  some  recovery  than  would  be  true  of  a  home- 
owner who  had  perhaps  $2,000  or  $3,000  of  repairs  to  make.  That 
person  would  probably  recover  virtually  nothing. 
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Senator  Tunney.  What  about  possibly  going  to  small  claims 
court  ? 

Mr,  KoRNHER.  We  have  remaining  claims  of  about  $215  in  this 
situation  and  Ave  are  currently  attempting  to  utilize  what  is  the 
equivalent  of  the  small  claims  procedure  in  Virginia. 

Senator  Tunney.  What  is  the  amount  that  you  can  sue  for  in 
Virginia  in  small  claims  court? 

Mr.  KoRNHER.  The  maximum  amount  is  $3,000, 

Now,  there  are  some  very  serious  difficulties  in  some  jurisdictions 
with  small  claims  procedures,  and  unfortunately,  Virginia  is  one  of 
them.  We  understand — I  am  certainly  no  expert  on  this — that  it  is 
possible  to  remove  the  case  to  a  higher  court,  which  would  therefore 
force  the  plaintiff  to  hire  an  attorney  and  erase  very  much  advan- 
tage in  going  through  the  small  claims  procedure. 

There  is  also  an  easy  appeal  for  the  defendant,  and  we  have  found 
too,  that  there  is  no  mechanism,  at  least  in  Fairfax  County,  by 
which  a  citizen  can  be  advised  in  any  detail  of  the  procedures  that 
one  goes  through  to  use  the  small  claims  court. 

Senator  Tunney.  Who  is  the  settlement  attorney?  I  am  just  not 
familiar  with  the  settlement  attorney  procedure. 

Mr.  KoRNHER.  The  settlement  attorney  is  the  person  who  handles 
the  sales  contract,  who  arranges  to  have  the  deed  recorded,  who  does 
the  title  search.  We  have  learned — and  it  seems  to  me  this  presents  a 
very  difficult  ethical  problem  that  the  Bar  Association  perhaps 
should  look  into — that  even  when  a  homebuyer  hires  his  own  settle- 
ment attorney,  that  settlement  attorney  apparently  feels  that  he 
cannot  aggressively  represent  the  homebuyer's  interest.  He  is  sort  of 
an  in-between  man  whose  major  purpose  seems  to  be  to  try  to  reach 
a  settlement  but  not  necessarily  an  equitable  settlement. 

Senator  Tunney.  Does  he  represent  the  home  builder,  the  seller  as 
well  as  the  buyer  ? 

Mrs.  KoRNHER.  I  believe  that — in  my  opinion,  although  you  have 
retained  him,  I  feel  that  he  is  representing  both.  As  our  attorney 
said  when  we  were  having  the  problem  at  settlement,  "if  you  cannot 
resolve  these  problems,  I  suggest  that  you  will  have  to  hire  a  trial 
attorney."  He  said,  "I  will  have  to  bow  out."  So  I  felt  that  he  just 
was  not  representing  us. 

Senator  Tunney.  You  mean  he  said  that  he  himself  was  not  capa- 
ble of  going  to  trial  ? 

Mrs.  KoRNHER.  Well,  he  did  not  say  he  was  not  capable.  He  did 
not  want  to  get  involved,  I  would  say,  more  than  not  capable. 

Mr.  KoRNHER.  He  was  not  capable  of  resolving  the  dispute. 

Senator  Cook.  Mr.  Chairman,  would  you  back  up  just  a  bit?  Did 
you  say  title  attorney  or  trial  attorney  ? 

Mrs.  KoRNHER.  Settlement  attorney.  He  advised  us  to  retain  a 
trial  lawyer. 

Senator  Cook.  Oh,  I  see.  Thank  you. 

Mr.  KoRNHER.  I  had  one  more  point  that  I  think  is  rather  impor- 
tant. In  a  sense,  our  case  was  quite  unique,  because  we  did  engage 
our  own  settlement  attorney.  Now,  in  the  typical  situation,  the  real 
estate  company  or  the  builder  says,  use  my  attorney.  Therefore,  the 
settlement  attorney  is  really  representing,  in  the  first  instance,  the 
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real  estate  firm  or  the  builder  rather  than  the  homebuyer.  In  situa- 
tions like  that,  it  seems  to  me  even  more  unlikely  that  he  would  tip 
his  representation  toward  the  homebuyer  rather  than  the  people  who 
have  hired  him. 

Senator  Tunney.  How  did  you  happen  to  find  your  settlement 
attorney  ?  What  was  the  procedure  that  you  followed  ? 

Mr.  KoRNHER.  We  had  used  that  firm  on  a  previous  settlement 
and  found  the  services  satisfactory,  so  we  called  the  firm  back  and 
got  a  different  attorney  but  within  the  same  law  firm. 

Senator  Tunney.  And  you  had  the  sense,  after  having  spoken  to 
him,  that  he  would  not  represent  you  in  an  aggressive  fashion  if,  in 
fact,  there  was  an  important  dispute  between  you  and  the  home- 
builder  ? 

Mr.  KoRNHER.  Yes,  definitely. 

Senator  Tunney.  Why  ? 

Mrs.  KoRNHER.  I  think  because  it  falls  into  the  vested  interest 
groups  again. 

Senator  Tunney.  Well,  explain  that  a  bit. 

Mrs.  Kornher.  Well,  because  I  think  he  would  not  want  to  have 
the  reputation  among  the  builders  that  he  brought  suit  against  a 
builder  because  then  other  builders  would  not  use  him  for  their  set- 
tlements. I  have  had  people  call  me  as  a  voluntary  worker  for  the 
Virginia  Citizens  Consumer  Council  and  ask,  is  it  illegal  for  a 
builder  to  say,  I  will  not  sell  you  this  house  unless  you  use  my  set- 
tlement attorney?  This  is  happening.  This  is  why  I  feel  that  it  was 
a  vested  interest  problem  there  with  our  attorney. 

Senator  Tunney.  Was  your  attorney  representing  other  builders? 

Mrs.  Kornher.  I  do  not  know  for  sure.  I  would  assume  that  he 
might.  He  mentioned  he  was  involved  in  some  condominiums  and 
things  of  that  nature,  so  I  would  assume  that  he  does. 

Senator  Tunney.  But  you  do  not  have  any  positive  knowledge  ? 

Mrs.  Kornher.  I  do  not  have  any  direct  knowledge  of  it.  I  do 
know  that  our  builder's  attorney  does,  because  the  builder  asked  us 
if  we  would  use  his  attorney  originally  and  we  did  have  the  common 
sense  not  to  do  that  from  the  beginning.  I  do  know  that  other 
people  that  have  purchased  homes  from  the  builder  do  use  his  attor- 
ney, because  I  have  heard  the  comment,  well,  one  attorney  is  as  good 
as  another  when  it  comes  to  settlement. 

Senator  Tunney.  Did  your  settlement  attorney  ask  for  any  addi- 
tional fees  above  and  beyond  that  which  was  originally  agreed  to  at 
the  time  that  you  hired  him  ? 

Mr.  Kornher.  No,  he  did  not. 

Senator  Tunney.  What  did  he  tell  you  that  his  fee  would  be  ? 

Mrs.  Kornher.  I  believe  it  was — I  believe  he  said  1  percent,  was 
it  not? 

Mr.  Kornher.  It  was  less  than  1  percent,  but  I  think  he  quoted  us 
a  lump  sum,  an  approximate  price. 

Senator  Tunney.  Do  you  recall  what  it  was? 

Mrs.  Kornher.  I  believe  it  was  $480,  $500  ? 

Mr.  Kornher.  I  am  sorry,  I  do  not  recall  precisely,  but  it  was  in 
the  neighborhood  of  $475  or  $500. 

Senator  Tunney.  Did  he  do  a  title  search  for  you? 
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Mr.  KoRNHER.  Yes,  he  did. 

Senator  Tunney.  Did  he  charge  you  for  the  title  search  separately 
or  was  that  a  part  of  the  fee  ? 

Mr.  KoRNHER.  That  was  a  part  of  the  total  fee. 

Senator  Tunney.-  You  stated  that  you  consulted  a  second  attor- 
ney. How  did  you  find  him  ? 

Mr.  KoRNHER.  He  was  simply  recommended  by  a  friend  of  my 
wife.  Well,  the  second  attorney  that  we  consulted  over  the  settlement 
dispute  was  recommended  by  a  friend,  but  we  did  not  engage  that 
same  attorney  as  our  trial  attorney. 

Mrs.  KoRNHER.  We  had  discovered  that  he  had  been  involved  with 
homeowner  problems  and  that  his  firm  had  represented  the  builder 
in  another  similar  case,  so  we  decided  not  to  use  that  firni  and  got  a 
new  concern.  And  how  do  you  find  a  lawyer  that  is  not  involved  in 
real  estate  ? 

Senator  Tunney.  You  mean  a  lawyer  that  does  not  represent  the 
homebuilders  ? 

Mrs.  KoRNHER.  Yes. 

Senator  Tunney.  How  did  you  find  such  an  attorney  ? 

Mrs.  KoRNHER.  The  one  that  we  actually  used  ? 

Senator  Tunney.  Yes. 

Mrs.  KoRNHER.  The  engineer  that  we  had  confidence  in — we  asked 
him  if  he  knew  a  reputable  attorney  that  was  not  involved  in  real 
estate  dealings,  and  the  engineer  recommended  him. 

Senator  Tunney.  Did  you  ask  him  how  much  he  would  charge  at 
the  beginning  of  the  negotiations  with  him  ? 

Mrs.  KoRNHER.  Yes. 

Mr.  KoRNHER.  Yes;  we  discussed  charges  and  we  agreed  on  an 
hourly  basis  rather  than  a  contingency  fee  basis. 

Senator  Tunney.  And  what  was  the  fee  ? 

Mr.  KoRNHER.  $35  an  hour  out  of  court  and  $45  an  hour  in  court. 
So  he  kept  a  log  of  his  time  and  was  paid  accordingly. 

Senator  Tunney.  On  page  3  of  your  testimony,  you  state  "We  are 
strongly  of  the  opinion  that  the  'matter  would  never  have  reached 
the  court  if  we  had  not  insisted  on  it." 

In  pursuing  the  issue  with  the  county,  were  you  advised  by  an 
attorney  ? 

Mrs.  KoRNHER.  Not  by  our  attorney,  no.  We  had  read  so  much 
about  building  code  violations  in  Fairfax  County  that  I  approached 
the  Commonwealth  attorney's  office  on  my  own  and  asked  what  we 
could  do  about  it.  The  assistant  Commonwealth  attorney  said  that 
the  building  inspectors  would  have  to  issue  a  warrant;  otherwise, 
they  could  not  get  involved  unless  they  were  asked  to.  I  used  many, 
many  days  of  badgering  the  inspection  department,  insisting  that 
they  issue  the  violations  and  issue  a  warrant  after  the  30  days  of 
notice  were  given  to  the  builder  that  he  did  not  fulfill  his  commit- 
ment. I  threatened  even  to  take  out  newspaper  ads  against  the 
inspection  division  unless  they  did  something  and  if  the  newspapers 
did  not  report  it,  I  would  pay  for  the  ad.  Thereafter,  the  ball 
started  rolling. 

Mr.  KoRNHER.  Let  me,  if  I  may,  just  relate  an  incident  that  we 
are  currently  aware  of  through  our  work  with  the  consumers  group. 
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That  is  that  the  county  inspectors  of  another  home  gave  it  a  final 
approval.  This  same  engineer  that  we  had  been  working  with  was 
called  back  in  and  with  a  team  of  county  building  inspectors  pointed 
out  a  number  of  violations.  And  rather  than  proceeding  against  the 
builder  in  that  case,  the  county  has  done  absolutely  nothing  with 
those  violations. 

Senator  Tunney.  Did  you  consider  hiring  an  attorney  at  any 
time  during  the  period  that  you  were  negotiating  with  the  county 
and  with  the  county  attorney's  office  ? 

Mrs.  KoRNHER.  We  already  had  an  attorney. 

Senator  Tunney.  You  had  an  attorney  ? 

Mrs.  KoRNHER.  Our  attorney  had  already  filed  suit,  I  believe  in 
August. 

Senator  Tunney.  Were  you  being  helped  in  any  way  by  your 
attorney? 

Mrs.  KoRNHER.  Not  in  the  criminal  case,  no,  and  we  did  it  deliber- 
ately becase  we  did  not  feel  that  as  taxpayers,  we  should  have  to  pay 
$35  an  hour  to  our  attorney  for  a  criminal  case  when  we  felt  the 
Commonwealth's  attorney  should  be  handling  the  case,  not  us. 

Senator  Tunney.  You  stated  that  the  nominal  fine  levied  against 
the  builder  had  no  real  deterrent  value  and  that  the  county  had  the 
authority  to  impose  penalties  of  $300  per  count  or  30  days  in  jail. 
Do  you  have  any  idea  why  maximum  fines  were  not  imposed  ?  Did 
the  judge  give  you  any  indication  ? 

Mrs.  KoRNHER.  We  as  witnesses  were  not  permitted  in  the  court- 
room. We  had  to  sit  out  in  the  hallway,  so  we  do  not  really  know. 
We  did  have  a  friend  of  ours  go  in  and  take  notes  and  listen  to  the 
trial.  My  impression  was  that  since  I  had  not  been  killed  or  hurt 
and  he  did  not  consider  it  a  very  serious  crime. 

You  know,  the  deck  has  not  fallen  yet;  my  children  have  not 
fallen  down  the  stairs  or  broken  a  leg  yet.  Therefore,  my  impression 
from  the  notes  that  were  taken,  they  just  did  not  feel  it  was  a  very 
serious  crime  and  he  just  wanted  to  get  rid  of  it. 

Senator  Ttjnney.  There  were  12  violations  of  the  building  code? 

Mrs.  Kornher.  Yes,  sir. 

I  might  add  that  it  took  3  days  for  the  trial.  I  personally  feel  it 
should  have  taken  a  couple  of  hours  in  the  criminal  court.  I  felt 
they  were  trying  to  wear  us  out  in  the  waiting  room.  Witnesses 
would  show  up  and  we  were  not  even  told  that  the  case  had  been 
postponed  for  another  day.  Then  we  would  go  back  out  and  sit  in 
the  hallway. 

The  first  2  days  of  the  trial  that  took  approximately  3  months  to 
hear,  the  builder  had  either  been  given  $25  suspended  fines  or  the 
violations  had  been  dismissed.  So  I  decided  to  try  my  publicity  stunt 
again  and  I  called  the  reporters  and  reported  what  was  going  on. 

The  reporter  did  show  up  at  the  hearing  and  I  called  the  Com- 
monwealth attorney's  office  and  told  them  that  the  reporter  would 
cover  the  last  day  of  the  trial  with  three  code  violations  to  be  heard. 

The  reporter  was  in  the  courtroom  and  it  is  my  personal  opinion 
that  the  only  reason  he  got  any  fine  at  all  was  because  that  reporter 
was  sitting  there  taking  notes  and  the  article  did  appear  in  the 
newspaper  the  next  week. 
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Mr.  KoRNHER.  I  might  mention  another  factor.  I  think  both  the 
Commonwealth  attorney's  office  and  the  judges  look  upon  these  vio- 
lations as  mere  technicalities.  They  may  be  influenced  by  the  fact 
that  real  estate  properties  are  appreciated  rapidly  in  Fairfax 
County.  This  judge  commented  over  and  over  again  that  this  is  a 
matter  for  a  civil  suit.  But  these  kinds  of  attitudes,  it  seems  to  me, 
take  no  account  of  the  homeowner  who  is  not  able  to  borrow  enough 
money  to  proceed  with  his  suit. 

If  a  homeowner  is  to  be  left  only  with  his  own  recourses,  and  have 
no  help  on  these  fundamental  issues  from  the  county,  he  is  in  pretty 
bad  shape. 

Senator  Tunney.  Did  an  attorney  advise  you  to  file  the  civil  suit 
or  did  you  go  to  the  attorney  and  say  that  you  wanted  to  file  the 
suit? 

Mr.  KoRNHER.  We  were  reasonably  certain  when  we  talked  to  him 
that  we  wanted  to  file  a  civil  suit. 

We  were  quite  sure  that  we  had  a  good  case,  because  we  had  a 
sales  contract  with  some  rather  explicit  provisions. 

Incidentally,  I  wrote  that  myself  rather  than  the  settlement  attor- 
ney writing  it. 

We  had,  for  example,  a  requirement  that  the  house  be  completed 
in  a  workmanlike  manner  and  a  requirement  that  the  builder  pro- 
vide a  1-year  warranty  on  all  construction  and  that  the  building  be 
in  conformance  with  the  Fairfax  County  Code,  When  we  consulted 
the  trial  attorney,  he  read  this  and  he  said,  "Beautiful,  most  sales 
contracts  do  not  have  any  provisions  which  give  me  leverage  like 
this.'' 

Senator  Tunney.  Do  you  mean  to  tell  me  that  your  settlement 
attorney  would  not  have  put  that  in  if  you  had  not  explicitly  asked 
him  to? 

Mr.  KoRNHER.  We  have  studied  numbers  of  sales  contracts  pro- 
vided by  real  estate  companies  and  most  of  them  do  not  have  those 
strong  provisions  in  them,  no. 

Senator  Tunney.  And  you  say  this  is  the  second  house  that  you 
have  bought,  is  that  correct  ? 

Mr.  KoRNHER.  The  third. 

Senator  Tunney.  Your  first  and  second  house — were  they  in 
Fairfax  County,  too  ? 

Mrs.  KoRNHER.  One  in  Arlington  and  two  in  Fairfax. 

Senator  Tunney.  Did  you  have  that  specific  language  regarding 
warranties  in  your  contracts  before  ? 

Mr.  KoRNHER.  We  did  not,  no. 

Senator  Tunney.  And  you  had  a  settlement  attorney  before  ? 

Mr.  Kornher.  Yes. 

Senator  Tunney.  What  is  the  current  status  of  your  case  ? 

Mrs.  Kornher.  We  are  broke. 

Mr.  Kornher.  Well,  we  are  at  this  point  considering  the  possibil- 
ity of  an  appeal  to  the  civil  suit  and  we  would  only  proceed  at  this 
point  on  a  contingency  fee  basis.  We  have  one  attorney  who  is  con- 
sidering that  possibility.  His  initial  impression  is  that  it  might  not 
be  useful  to  go  forward  because  the  precedents  seem  to  indicate  that 
a  builder  has  to  show  a  great  deal  of  malice  before  it  is  possible  to 
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collect  attorney's  fees  or  punitive  damages.  If  we  were  to  appeal,  it 
would  be  on  those  issues,  whether  we  might  be  entitled  to  collect 
attorneys'  fees  or  punitive  damages. 

Senator  Tunney.  So  you  felt  helpless,  when  you  took  your  home 
with  these  building  defects  and  when  you  learned  what  you  had  to 
do  to  get  redress  of  your  grievances  ? 

Mr.  KoRNHER.  Definitely. 

Senator  Tunney.  And  what  has  been  the  total  cost  to  you  to  get 
redress  'i 

I  want  your  attorneys'  fees,  court  costs,  all  related  costs. 

How  much  have  you  had  to  spend  out  of  pocket  that  you  would 
not  have  had  to  spend  if  that  house  had  been  delivered  to  you  in 
first  class  shape  in  a  way  that  met  all  the  provisions  of  the  building 
code? 

Mr.  KoRNHER.  The  monetary  costs  that  we  can  calculate,  and  we 
were  going  over  these  figures  earlier  this  morning,  would  run  over 
$2,200. 

Now,  the  figures  in  our  testimony  do  not  include,  for  example,  the 
long  series  of  photographs  that  we  had  to  take  to  present  to  the 
jury.  They  do  not  include  any  mileage  charges  for  the  40-mile  round 
trip  to  the  courthouse.  And  there  must  have  been 

Mrs.  KoRNHER.  A  whole  summer  of  it. 

Mr.  KoRNHER  [continuing].  Twenty  or  more  round  trips  to  the 
courthouse.  They  do  not  include  babysitters'  fees. 

Often,  we  took  our  children  with  us  rather  than  having  to  pay 
babysitters'  fees.  They  do  not  include,  of  course,  my  time  off  work. 
And  most  of  all,  they  do  not  include  my  wife's  time. 

I  think  that  the  investment  of  time  and  the  frustration,  which  is 
unmeasurable  in  a  sense,  are  some  of  the  largest  costs. 

Senator  Tunney.  No  speedy  justice. 

Senator  Cook  ? 

Senator  Cook.  Thank  you,  Mr.  Chairman. 

Do  I  understand  that  you  hired  a  settlement  attorney  well  in 
advance  of  what  we  consider  a  settlement  time,  the  time  which  most 
buyers  consider  as  a  settlement  time  ? 

Mr.  KoRNHER.  Yes. 

Senator  Cook.  In  other  words — you  hired  a  settlement  attorney  at 
the  stage  where  you  first  looked  at  the  house  and  decided  that  you 
would  buy  ? 

Mr.  KoRNHER.  That  is  correct. 

Senator  Cook.  And  that  is  the  reason  that  the  contract  had  the 
opportunity  to  be  reviewed  or  looked  over  by  a  settlement  attorney? 

Mr.  KoRNHER.  Right. 

Senator  Cook.  Under  normal  circumstances,  and  I  think  in  all 
fairness  to  everybody  concerned  it  should  be  explained  most  settle- 
ment attorneys,  as  you  and  I  know  them,  would  not  have  an  oppor- 
tunity to  look  at  a  contract  between  a  builder  and  his  purchaser 
before  the  actual  time  of  closing.  He  has  nothing  to  do  basically 
with  negotiating  with  either  you  or  a  builder  or  a  contractor  for  the 
construction  of  a  home.  Is  this  not  really  correct  ? 

Mr.  KoRNiiER.  That  is  correct,  yes. 

Senator  Cook.  I  think  this  really  ought  to  get  into  the  record. 
What  they  refer  to,  John,  in  this  part  of  the  country  as  settlement 
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attorneys,  we  call  closing  attorneys  in  our  part  of  the  country,  and 
those  closing  attorneys  usually  work  for  a  bank,  work  for  a  mort- 
gage or  a  title  company,  and  you  meet  with  them. 

In  our  part  of  the  country,  that  is  what  a  closing  attorney  would 
be. 

And  you  are  very  right.  I  have  never  quite  been  able  to  tell  who 
he  realiy  represents  and  I  have  closed  a  lot  of  loans.  I  think  this 
raises  some  very  serious  questions.  I  think  in  our  part  of  the  coun- 
try, legally,  you  would  have  to  say  that  the  closing  attorney  at  the 
mortgage  company  or  the  title  company  or  the  bank  actually  repre- 
sents that  institution.  He  represents  neither  the  bviilder  nor  does  he 
represent  the  purchasers.  He  probably  leans  toward  the  builder  in 
all  fairness,  purely  and  simply  because  that  builder  probably  gets 
his  construction  nioney  there  and  then  the  permanent  mortgage  is 
made  there. 

So  I  think  we  really  ought  to  get  that  into  the  record,  that  what 
Ave  call  the  settlement  attorney  or  closing  attorney  really  would, 
under  normal  circumstances,  never  look  at  a  contract  between  pur- 
chasers and  a  builder  unless  the  purchaser  really  took  that  contract 
to  a  closing  attorney  or  a  settlement  attorney. 

Is  that  not  really  a  fair  assumption? 
Mr.  KoRxiiER.  That  is  correct. 

I  think  the  typical  situation  in  northern  Virginia,  at  least,  would 
be  that  a  purchase  would  be  made  through  a  real  estate  firm. 

Senator  Cook.  That  is  the  original  contract. 

Mr.  KoRXHER.  The  real  estate  firm  would  have  a  standard  con- 
tract which  the  purchaser  would  si^. 

Senator  Cook.  And  obviously,  if  they  wanted  to  sell  that  house, 
the  purchaser  could  alter  that  contract  if  he  wanted  to;  until  he 
altered  it  to  such  an  extent  that  the  real  estate  agent  would  say  that 
he  had  to  take  this  by  the  builder  and  see  if  he  will  accept  it ;  then, 
in  effect,  that  constitutes  the  contract  between  you  and  the  real 
estate  agent  to  buy  that  house  and  does  in  fact  bind  both  you  and 
the  builder  ? 

Mr.  KoRNHER.  That  is  correct. 

Senator  Cook.  I  think  what  we  really  ought  to  get  into  this 
record,  because  we  have  this  opportunity,  who  is  the  name  of  the 
criminal  court  judge  in  Virginia  who  tried  your  case. 

Mr.  KoRNHER.  It  was  Judge  Whitestone,  Kobert  Whitestone. 

Senator  Cook.  Who  was  the  Commonwealth's  attorney  or  the 
assistant  Commonwealth  attorney  who  handled  the  prosecution  of 
your  case  ? 

Mr.  KoRNHER.  Gary  Davis. 

Senator  Cook.  And  who  is  the  builder  that  built  the  home? 

Mr.  KoRNHER.  William  E.  West. 

Senator  Cook.  William  E.  West? 

Mr.  KoRxiiER.  Yes. 

Senator  Cook.  Does  he  operate  as  an  individual  builder  or  does  he 
operate  under  a  corporate  or  partnership  name? 

Mr.  KoRNHER.  In  our  case,  it  was  as  an  individual  build-^r. 

Mrs.  KoRNHER.  He  does  build  with  other  people,  but  in  our  case 
he  was  an  individual  builder. 
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He  does  on  occasion  have  a  partner. 

In  our  particular  case,  he  did  not. 

Senator  Cook.  Because  I  would  like  your  philosophy  about  it  in 
relation  to  the  computation  of  your  losses,  I  would  like  to  know  if 
your  civil  suit  was  a  trial  by  jury? 

Mr.  KoRNHER.  Yes. 

Senator  Cook.  And  you  felt  that  under  the  system  of  justice,  your 
witnesses  established  that  the  actual  repairs  to  the  defects  in  your 
home  amounted  to  $6200. 

Mr.  KoRNHER.  Yes. 

Senator  Cook.  It  was  the  jury's  decision  that  that  was  actually 
$3,000  ? 

Mr.  KoRNHER.  Yes. 

Senator  Cook.  Did  your  attorney — well,  I  am  not  even  sure  you 
could  poll  the  jury  under  those  circumstances,  if  you  could  poll  them 
whether  they  agreed  with  the  judgment.  Did  your  attorney  pursue 
that  at  all  ? 

Mr.  KoRNHER.  No,  he  did  not. 

Senator  Cook.  So  actually,  part  of  the  loss  has  to  be  chalked  up  to 
the  jury  system.  Have  you  actually  kept  a  cost,  for  instance,  of  how 
much  it  has  cost  you  to  make  the  repairs? 

Did  it  cost  you  as  much  as  the  estimate  ? 

Mrs.  KoRNHER.  We  have  not  made  more  than  the  necessary  ones. 
The  heating  system  had  to  be  rewired,  so  we  had  to  have  it  rewired 
to  have  heat.  But  the  others  have  not  been  done  yet. 

Senator  Cook.  One  other  thing  you  said  in  your  statement  is  that 
"county  inspection  procedures  are  not  designed  to  assure  that  elec- 
tric, water,  heating,  or  air-conditioning  systems  actually  work  nor 
that  houses  have  any  insulation." 

Did  you  get  this  information  from  the  county  inspection  depart- 
ment in  Fairfax  County  ? 

Mr.  KoRNHER.  That  is  correct.  The  focus  of  their  interest  is  on 
certain  structural  requirements,  on  safety  and  on  health. 

Senator  Cook.  Well,  how  are  they  pursuing  a  focus  of  interest  on 
safety  if  they  do  not  find  out  whether  one's  electric  system  is  proper 
or  whether  one's  heating  system  is  proper  or  whether  one's  air-condi- 
tioning system  is  proper  ? 

Mr.  KoRNHER.  We  did  not 

Senator  Cook.  It  is  a  subjective  question.  I  am  sorry.  I  do  not 
really  mean  to  ask  you  that.  But  can  you  tell  me,  how  did  you 
derive  the  idea  or  the  basic  concept  from  the  inspector's  department 
that  their  procedures  are  not  designed  to  insure  that  these  things 
work? 

Mr.  KoRNHER.  From  numerous  conversations  with  the  chief  of 
building  inspections  in  Fairfax  County. 

Senator  Cook.  Who  is  he  ? 

Mr.  KoRNHER.  His  name  is  Joseph  Bertoni. 

Senator  Cook.  He  actually  told  you  this  ? 

Mr.  KoRNHER.  Yes. 

Now,  I  do  not  mean  to  say  that  there  is  no  electrical  inspection 
made.  There  is.  But,  for  example,  our  heating  system  did  not  work 
because  the  electrical  connections  were  not  made  in  such  a  way  that 
the  heating  system  could  work.  Now,  that 
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Senator  Cook.  That  is  his  job. 

Mr.  KoRNHER.  He  does  not  think  so,  sir. 

Senator  Cook.  I  wonder  why  we  have  a  county  inspection  depart- 
ment, then,  anywhere  in  the  United  States. 

Mrs.  KoRNHER.  I  believe  that  in  the  past  few  months,  there  has 
been  an  ordinance  passed  that  heating  and  air-conditioning — I 
believe  there  was  a  citizen's  group  that  the  board  of  supervisors  lis- 
tened to  and  passed  an  ordinance  that  the  heating  and  air-condition- 
ing now  has  to  be  included  in  inspections. 

I  believe  this  has  come  since  our  case. 

Senator  Cook.  I  was  going  to  say  if  they  are  not  checking  to  see 
that  electrical  wiring  or  gas  furnaces  are  not  connected  the  way  they 
ought  to  be,  no  wonder  there  have  been  gas  explosions  over  there. 

Mrs.  KoRNHER.  I  do  not  believe  they  are  capable  of  knowing  this. 
I  had  the  chief  electrical  inspector  over  and  he  said,  "Everything  is 
fine."  Yet  our  heating  system  did  not  work.  I  called  the  gas  com- 
pany and  it  was  the  gas  company  that  told  us  that  the  electrical 
wiring  was  improper.  And  the  house  passed. 

He  said  that  they  only  checked  the  voltage  and  the  main  wiring 
system  to  see  that  it  is  connected. 

They  do  not  check  the  appliances.  They  do  not  care  if  the  dish- 
washer works  or  if  the  air-conditioning  works.  They  do  not  feel  that 
is  essential.  Now,  the  heating,  I  never  did  understand  myself  why 
they  could  not  check  that  out. 

Mr.  KoRNHER.  I  think  the  record  should  also  show  that  Mr.  Ber- 
toni  is  only  responsible  for  the  structural  aspects  of  inspection. 

There  are  separate  inspection  departments  for  plumbing  and  for 
electricity. 

Senator  Cook.  Did  you  go  to  the  electrical  inspector  ? 

Mrs.  KoRNHER.  Yes. 

Senator  Cook.  Did  they  check  it  out  for  you  ? 

Mrs.  KoRNHER.  Yes. 

Senator  Cook.  They  did  ? 

Mrs.  KoRNHER.  Well,  no,  excuse  me.  They  came  over  and  when  I 
told  them  the  heating  system  did  not  work.  They  said  there  was 
nothing  they  could  do  alDout  it.  I  talked  to  the  head  inspector  and 
we  got  into  a  very  heated  argument  right  in  the  hallway. 

Then  I  asked  him  what  justified  the  fact  that  I  had  to  hire  a  con- 
tractor on  a  house  that  Avas  under  warranty  to  have  the  heating 
system  work? 

He  said  it  was  my  problem,  not  theirs.  And  we  did  just  that.  The 
ordinance  now  says  the  heating  and  air-conditioning  system  must 
work.  At  the  time,  there  was  no  such  ordinance. 

To  my  knoAvledge.  plumbers  and  electricians  are  bonded  in  Fair- 
fax County  and  I  tried  to  get  the  $178  it  cost  us  to  have  it  rewired 
back.  I  got  no  response  from  them  there,  either.  We  have  now  taken 
the  case  to  the  small  claims  court  to  try  and  see  if  we  can  get  it  back 
there.  We  have  never  been  reimbursed  for  the  heating  bill. 

Senator  Cook.  You  are  talking  about  appealing  your  civil  suit? 

Mr.  KoRNHER.  Yes. 

Senator  Cook.  Did  you  plead  punitive  damages  in  the  lower  court  ? 

Mr.  KoRNHER.  We  did. 
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Senator  Cook.  And  that  would  be  one  basis  of  appeal  ? 

Mr.  KoRNHER.  Yes. 

Senator  Cook.  That  the  judge  did  not  allow  punitive  damages? 

Mr.  KoRNHER.  Yes. 

Senator  Cook.  Would  you  appeal  the  award? 

Mr.  KoRNHER.  No,  not  the  award. 

Senator  Cook.  It  seems  to  me  that  on  appeal,  you  might  be  able  to 
get  sustained  on  a  matter  of  having  failed  to  take  into  consideration 
the  matter  of  punitive  damages,  but  the  court  would  probably  take 
into  consideration  the  fact  that  a  jury  verdict  had  been  rendered 
and  therefore  would  not  wish  to  overturn  that  as  being  minimal  on 
the  evidence. 

I  am  not  trying  to  try  your  case,  but  it  seems  to  me  that  would  be 
rather  difficult. 

Mr.  KoRNiiER.  Right. 

I  think  the  award  of  a  jury  as  I  see  it  might  cover  minimum 
repairs. 

Of  course,  the  extent  of  damages  in  terms  of  workmanship  and 
things  of  that  kind  is  a  matter  of  judgment  and  the  cost  of  repairs 
is  a  matter  of  judgment.  Two  contractors  might  give  you  two  differ- 
ent prices. 

What  hurts  is  that  when  one  subtracts  from  that  judgment  the 
attorneys'  fees  and  the  out-of-pocket  expenses,  there  is  very  little 
left. 

Senator  Cook.  I  have  no  more  questions. 

Thank  you,  Mr.  Chairman. 

Senator  Tunney.  Thank  you,  Senator. 

Just  one  last  question. 

What  do  you  anticipate  your  total  bill  for  repairs  will  be? 

Mr.  KoRXHER.  The  independent  contractor's  basis  of  $6,200  was 
that  he  would  come  in  on  a  separate  trip  to  correct  each  of  the  32 
items  that  needed  to  be  corrected. 

Senator  Tunney.  Even  though  there  were  only  12  violations  of 
the  building  code  ? 

Mr.  Kornher.  No,  the  12  violations  were  the  official  violations 
that  the  County  charged  the  builder  with  and  that  went  to  criminal 
court. 

Now,  the  32  items  were  the  significant  items  that  we  went  into  on 
our  civil  suit. 

Senator  Tunney.  I  see. 

Mr.  KoRNHER.  So  if  one  Avere  to  assume  some  economies  by  doing 
all  of  these  repairs  in  a  single  package,  I  should  say  it  would  proba- 
bly be  possible  to  make  them  all  at  about  a  $5,000  cost. 

Senator  Tunney.  Well,  I  want  to  thank  you,  Mr.  and  Mrs.  Korn- 
her,  for  your  testimony  today.  I  think  that  what  you  have  given  us 
is  a  story  which  has  been  repeated  many  times  around  the  country, 
where  people  such  as  yourselves  have  a  right,  but  your  remedy  is 
elusive.  Not  only  is  there  difficulty  getting  an  attorney  to  represent 
your  interests  because  of  the  costs  involved,  but  also  because  of  the 
delay  in  the  court  system  in  which  you  indicated  you  had  to  spend  3 
days  waiting  around  for  your  case  to  be  heard. 

Senator  Cook.  That  was  the  criminal  case. 
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Mrs.  KoRNHER.  Yes,  that  was  the  criminal  case. 

It  was  11  months,  I  believe,  after  our  attorney  jfiled  the  suit  that 
the  civil  suit  got  into  court,  approximately. 

But  the  criminal  case  took  3  days  spread  over  several  months. 

Senator  Tuxney.  How  many  ? 

Mrs.  KoRNHER.  Spread  over  approximately  6  or  7  months. 

Senator  Tunney.  I  see. 

Then  you  had  almost  a  year's  delay  before  you  had  your  civil  suit 
brought  to  trial. 

Mrs.  KoRNHER.  Right,  it  was  11  months. 

Senator  Tunney.  Well,  it  is  a  rather  grotesque  situation,  and  it 
makes  a  mockery  of  justice. 

I  want  to  thank  you  for  having  related  your  story  in  such  specific 
terms. 

I  think  that  this  is  clearly  an  area  for  this  subcommittee  to  con- 
tinue its  investigation  so  we  can  make  access  to  attorneys  more  read- 
ily available  to  the  average  citizen. 

Thank  you  very  much. 

Mrs.  KoRxiiER.  Thank  you  very  much.  We  appreciate  your  inter- 
est. 

Mr.  KoRNHER.  And  the  opportunity  to  appear. 

Senator  Tunney.  Our  third  witness  is  Mr.  Peter  Weaver, 
national  syndicated  columnist  of  "Mind  Your  Money."  Mr.  Weaver 
is  also  a  teacher. 

STATEMENT  OF  PETER  WEAVER,  PRESIDENT,  WEAVER  COMMUNI- 
CATIONS, INC.   (SYNDICATED  CONSUMER  WRITER) 

Mr.  WEA^^:R.  Senator  Tunney,  Senator  Cook,  members  of  the  staff. 
I  am  very  pleased  to  be  here. 

From  all  the  letters  that  have  come  to  me  from  all  over  the  coun- 
try, I  think  this  is  a  vital  area  that  has  long  been  neglected,  the  area 
of  accessibility  to  the  law.  So  many  of  my  readers,  common  citizens, 
are  turned  off  by  the  law  and  I  think  you  are  onto  an  excellent  sub- 
ject. 

I  am  interested  to  see  what  happens  with  this  throughout  the  rest 
of  the  session. 

My  name  is  Peter  Weaver  and  I  am  the  President  of  Weaver 
Communications,  Inc.,  a  miniscule  company  engaged  in  the  businesss 
of  rooting  out  and  publishing  information  for  consumers  and  people 
who  are  worried  about  personal  and  family  finance  matters. 

My  work  appears  in  a  nationally  syndicated  newspaper  column, 
"Mind  Your  Money,"  which  is  published  by  some  70  papers,  includ- 
ing the  Washington  Post,  Los  Angeles  Times  and  Philadelphia 
Inquirer. 

I  also  write  a  family  finance  column  called  "Money  Facts"  for 
Woman's  Day  magazine  and  a  regular  column  for  Washingtonian 
magazine.  Doubleday  &  Co.  recently  published  a  book  I  wrote  called 
"You,  Inc.,  A  Detailed  Escape  Route  to  Being  Your  Own  Boss."  In 
this  book,  I  discuss  several  legal  problems,  including  selecting  a 
family  lawyer.  Primarily,  the  book  deals  with  the  theme  that  one 
should  not  be  condemned  to  have  to  work  for  somebody  else  all  his 
life. 
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I  also  teach  consumer  journalism  at  George  Washington  Univer- 
sity. 

To  the  problem  at  hand.  How  can  the  law  be  made  more  accessible 
to  the  great  majority  of  the  people?  We  have  just  heard  from  two 
people  where  the  law  really  has  not  been  accessible  at  all.  As  most 
people  are  well  aware,  the  law  is  quite  accessible  to  the  very 
wealthy,  who  can  have  attorneys  or  a  fleet  of  attorneys,  and  to  the 
very  poor,  but  not  to  all  of  us  in  the  mangled  middle,  those  who  are 
neither  poor  nor  wealthy. 

To  the  vast  millions  of  workers,  consumers,  home  owners,  automo- 
bile, and  appliance  buyers  caught  in  the  middle,  the  law  most 
definitely  is  not  accessible.  The  big  contact  we  of  the  middle  class,  or 
whatever  you  want  to  call  it,  have  with  the  law  is  usually  with  a 
hefty,  armed  man  called  a  policeman  or  state  trooper  or  sheriff. 

These  armed  men  have  great  powers  to  arrest  citizens  for  traffic 
violations.  That's  our  main  contact  with  the  law.  I  think  it  clutters 
up  the  courts.  We  pay  and  we  shut  up. 

Readers  of  my  newspaper  columns  have  written  more  than  22,000 
letters  to  me  over  the  5  years  I  have  been  in  business. 

Many  of  their  letters  concern  legal  matters  for  which  they  have 
no  redress.  Sure,  I  can  fire  off  a  hot  letter  to  some  company  or  some 
Government  agency  and  usually  get  action  for  the  reader.  But,  the 
reader  cannot  do  this  on  his  or  her  own.  Why  ?  Because  big  govern- 
ment and  many  big  organizations  don't  pay  much  attention  to  cus- 
tomers or  citizens  with  small  legal  complaints. 

When,  however,  someone  with  power,  such  as  myself — through  my 
newspaper  column — comes  along,  the  matter  is  resolved  to  avoid  bad 
publicity.  In  a  way,  this  is  what  the  Germans  call  "revolver-blatt" — 
use  of  a  pistol  at  someone's  head — editorially — ^to  get  what  you 
want. 

Action  columns  do  this.  They  say,  "We  are  investigating  for  such 
and  such  a  paper,"  and  the  sellers  usually  caves  in  because  they  do 
not  want  to  get  in  the  papers. 

Sometimes,  this  makes  me  a  sort  of  mail  order  judge  and  jury, 
which  I  try  not  to  do,  but  sometimes  have  to.  I  always  try  to  get  the 
reader  and  the  seller,  whoever,  together  and  have  them  work  it  out 
and  give  the  reader  some  "how-to"  information  on  working  it  out 
locally. 

Many  times,  I  have  counseled  readers  to  try  the  small  claims 
courts  in  their  area  or  to  try  the  lawyers'  referral  service  offered  by 
some  local  bar  associations. 

Sometimes  this  works,  sometimes  it  doesn't.  Several  readers  have 
tried  the  small  claims  route  and  have  won  their  suits.  Great  elation. 
I  publish  these  letters  in  my  column  to  encourage  other  people  that 
it  does  work.  But  other  times  their  State  either  does  not  have  a 
small  claims  court  or  the  court  is  not  well  adjusted  to  common  folks' 
complaints  and  is  more  adaptable  for  businesses  to  sue  consumers 
for  bad  debts. 

I'd  like  to  quote  from  a  letter  written  to  me  recently  by  one  of  my 
readers  from  California. 

Is  it  possible  to  get  a  refund  on  a  $75  registration  fee  (for  a  trade  school)  ? 
I  signed  a  contract  to  enroll  my  daughter  in  a  dental  technician  course  this 
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fall.  She  found  she  could  not  attend  and  I  tried  several  times  to  get  the 
refund.  But  the  school  said  they  were  reserving  a  place  for  my  daughter  and 
could  not  give  refunds.  Is  there  any  way  we  can  get  our  money  back? 

This  is  typical.  If  this  reader  could  have  (a)  had  someone  read 
that  contract  before  she  signed;  or  (b)  had  someone  follow  up  to 
help  get  a  refund,  she  would  probably  have  no  problem. 

So,  we  have  two  problems.  One  is  making  the  law  accessible  to  cit- 
izens so  they  can  practice  preventive  law — knowing  in  advance  that 
contracts  are  dangerous,  knowing  danger  signals  with  warranties 
and  other  agreements — and  the  other  is  getting  a  hearing  when 
something  goes  wrong. 

Let's  take  the  last  item  first.  Getting  a  hearing.  I  think  this  is 
vital  to  our  system.  This  is  where  it  is  really  at. 

I  think  we  should  have  neighborhood  courts  where  citizens  can  get 
a  quick,  inexpensive  hearing.  "When  they  are  right,  they  can  get 
their  complaint  adjusted  or  get  paid  off.  When  they  are  wrong  they 
go  along  with  it  and  they  learn  something  and  feel  they've  been 
given  a  fair  hearing.  That's  all  they  want — a  fair  hearing,  make 
them  equals,  not  the  consumer  being  down  here  and  the  company  or 
whatever  being  up  there. 

Theoretically,  small  claims  courts  are  supposed  to  give  a  fair  hear- 
ing for  people  with  complaints  of  under  $1,000,  some  a  little  more. 
But,  in  practice  many  of  these  courts  don't  fulfill  their  obligations. 
In  a  Virginia  court  one  reader  told  me;  "The  judge  and  the  compa- 
ny's lawyer  seemed  to  be  old  friends  *  *  *  I  was  an  outsider  taking 
up  their  time."  She  had  this  dreadful  problem.  She  went  to  a  hair- 
dresser and  through  some  of  the  zilch  they  put  on  her  head,  her  hair 
either  fell  out  or  shriveled  up.  It  took  months  to  grow  her  hair  back, 
if  at  all.  She  said  she  took  the  case  to  the  lowest  court  and  said : 

It  seemed  to  me  the  Judge  and  the  company's  lawyer  were  old  friends.  They 
were  talking  about  their  golf  game,  and  I  was  just  an  outsider  taking  up  their 
time. 

Senator  Tunxey.  In  a  Virginia  Small  Claims  Court,  can  an 
attorney  appear  for  one  of  the  parties  ? 

Mr.  Wea%'er.  I  am  not  sure  about  his,  but  I  know  in  the  District, 
an  attorney  must  appear  for  the  defendant.  They  must  have  an 
attorney.  I  think  the  complainant  does  not  have  to  have  an  attorney. 

Senator  Cook.  But  they  can  have  an  attorney. 

Mr.  Weaver.  They  can,  but  they  do  not  have  to. 

Senator  Tuxxey.  In  some  States,  in  the  small  claims  courts,  the 
parties  have  to  go  in  themselves. 

The  attorneys  are  not  allowed. 

Mr.  Weaver.  Yes.  I  like  that  idea.  There  is  an  interesting  little 
angle  of  the  company  having  to  have  an  attorney.  I  will  mention 
this  later.  In  the  District  of  Columbia,  which  has  one  of  the  best 
small  claims  courts  in  the  country,  many  people  are  afraid  to  go  to 
the  court  in  the  late  afternoon  or  on  weekends  because  it's  "in  a  bad 
neighborhood."'  Plaintiff's  may  win  their  case  only  to  get  bopped  on 
the  head  when  they  go  out  to  their  car. 

Also,  too  many  small  claims  courts  are  used  by  businesses  as  a  sort 
of  collection  agency  for  bad  debts  and  are  not  well  known  or  accessi- 
ble to  the  general  public. 
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We  will  have  a  witness  follow  me  who  had  a  perfect  small  claims 
case  but  she  did  not  know  much  about  the  small  claims  court,  did 
not  Imow  her  rights,  where  it  was,  anything. 

I  would  like  to  make  some  suggestions. 

1.  Why  can't  the  Senate  or  Congress  make  tax  sharing  money  or 
other  Federal  funds  available  to  thei  States  and  the  District  of 
Columbia  to  build  up  the  small  claims  courts.  There  should  be  more 
courts  and  more  justices.  There  should  be  more  clerks  and  assistant 
clerks  who  can  help  common  citizens  file  complaints  correctly — in 
some  areas  if  you  don't  get  the  precise  name  for  the  company — 
you're  thrown  out. 

I  think  a  clerk  could  be  given  leeway  to  help  the  people  at  least 
file  their  claims.  I  know  the  Kornhers  told  me  before  hand  that  they 
were  given  no  information  and  were  given  rather  sassy  answers  in 
Virginia. 

By  more  courts,  I  mean  more  courts  around  where  people  live  and 
shop — easily  accessible.  Why  couldn't  there  be  a  main  small  claims 
court  in  any  given  city  or  county  and  then  a  series  of  small  "circuit'^ 
claims  courts  scattered  around  the  shopping  centers?  A  judge  could 
"ride  circuit"  with  stops  at  various  shopping  centers  in  the  evening 
or  on  weekends.  The  shopping  center  courts  could  be  in  store  front 
space  where  people  would  see  them  every  day  and  be  welcomed  to 
file  complaints  or  just  sit  and  listen  to  what's  going  on.  They  might 
even  have  a  stand  with  booklets  on  citizens  law  on  rents,  contracts 
and  other  peoples'  law  subjects. 

When  the  judge  was  not  presiding  in  these  minicourts,  the  space 
could  be  used  for  consumer  and  legal  education  purposes.  Lectures 
could  be  scheduled  by  local  lawyers  and  professors  and  booklets  on 
citizens'  legal  matters  could  be  available.  Also  there  would  be  a 
trained  clerk  on  hand  to  help  people  decide  whether  they  could  file  a 
complaint  and  how  it  should  be  done. 

Perhaps  some  minimum  criteria  could  be  formulated  for  the 
Nation's  small  claims  courts — if  the  States  wanted  to  get  the  money. 
They  could  have  uniform  monetary  jurisdictions  of  say  $1  on  up  to 
$1,000  or  even  $2,000. 

I  think  you  have  to  have  the  monetary  jurisdictions  raised  to 
$2,000  and  even  $3,000,  because  you  saw  that  the  Kornhers  easily 
had  several  thousand  dollars  that  they  spent  and  should  be  able  to 
get  back. 

The  courts  could  be  plugged  into  a  national  "clearinghouse" 
system  through  weekl}^  or  monthly  bulletins  so  judges  could  read 
what  important  or  interesting  cases  came  up  in  other  areas  and  how 
they  were  handled. 

I  understand  a  Nader  group  has  started  a  clearinghouse  but  I 
have  been  unable  to  locate  it. 

I  think  there  should  be  ground  rules  which  would  prohibit  or 
make  very  difficult  the  pracfice  of  "instant  appeals*'  that  we  heard 
in  the  Kornhers  case  made  by  big  companies  when  they  lose  in  small 
claims  coiu'ts, 

I  also  tliink  lawyers  should  be  kept  out  of  these  courts  except,  of 
coui'se,  for  the  judges  who  may  or  may  not  be  lawyers.  Or,  maybe  it 
might  be  wise — and  this  is  what  I  was  referring  to  before,  Senator — 
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it  may  be  wise  for  corporate  defendants  to  be  required  to  have  a 
lawyer  but  arrange  it  so  that  the  judge  tones  the  lawyer  down  to  the 
complainant's  size,  makes  them  equal. 

Se.nator  Cook.  How  do  you  do  that  in  general  ? 

Mr.  WexWer.  I  read  about  an  interesting  case  in  California,  where 
the  judge  is  quite  a  character.  It  is  not  a  court  of  record  and  the 
attorney  was  objecting  to  this  and  that.  The  judge  said,  will  you 
please  sit  down  and  when  I  want  to  hear  from  you,  I  will  hear  from 
you.  He  just  shuts  them  up. 

Senator  Cook.  In  other  words,  you  are  making  a  distinction 
between  a  lawyer  for  a  defendant  being  arbitrary  in  relation  to  the 
matter  rather  than  trying  to  sohe  the  matter ? 

Mr.  Weam2r.  Yes.  I  think  you  should  allow  the  plaintiff,  who  is 
not  a  lawyer,  to  say  his  own  story  and  prevent  the  lawyer,  as  a  rep- 
resentative of  the  company,  from  giving  tough  cross-examination  or 
buft'eting  the  witness,  I  think  it  will  make  for  a  fair  hearing. 

Senator  Cook.  How  do  you  stop  a  reporter  from  asking  all  those 
questions  he  always  asks  i  How  do  you  tone  him  down  ? 

I  really  have  to  say  to  you  in  all  fairness,  a  lawyer  is  an  officer  of 
the  court.  If  he  violates  those  rules,  a  judge  ought  to  step  all  over 
him  and  I  do  not  think  there  is  any  question  about  it.  But  I  do  not 
quite  understand  what  you  say  by  toning  down  to  the  complainant's 
size. 

I  read  what  you  are  saying,  but  I  cannot  quite  get  its  import. 

Mr.  Weaver.  Well,  if  you  were  to  look  at  the  District  of  Columbia 
Small  Claims  Court,  you  would  see  on  some  occasions  the  judge 
explaining  what  the  lawyer  said.  In  a  sense,  the  judge  sort  of  acts  as 
an  interpreter  for  the  plaintiff  and  says  you  can  answer  in  your  own 
way,  or  you  really  do  not  have  to  answer. 

Senator  Cook.  That  is  his  responsibility,  I  feel. 

jNIr.  Weaver.  He  sort  of  assumes  the  responsibility  of  explaining 
to  the  other  person  what  is  going  on,  and  their  rights,  and  often  lit- 
erally tones  down  the  law^-er  by  saying,  just  disregard  that,  or  just 
take  it  easy;  in  very  folksy  terms  telling  him,  when  I  want  to  hear 
from  you,  I  will  let  you  know. 

Senator  Cook.  That  is  not  confined  to  the  District  of  Columbia 
Small  Claims  Court. 

Mr.  Weaver.  No;  it  is  in  California  and  others.  But  I  think  if  you 
made  the  rules  very  open  like  that,  it  would  give  judges  encourage- 
ment in  the  flexibility  to  be  able  to  help  the  plaintiff  understand,  if 
need  be,  what  the  defendant  is  really  saying. 

Senator  Cook.  Do  you  not  honestly  find,  for  instance,  in  your 
small  claims  courts  or  in  your  magistrate  courts,  that  very  seldom  do 
you  really  find  any  strict  rule  of  evidence  ?  I  never  have. 

Mr.  Weaver.  Xo;  that  is  true.  But  you  get  some  intimidation  or 
abuse  sometimes  from  attorneys. 

Senator  Cook.  That  is  why  I  made  that  comparison  between  law- 
yers and  reporters.  You  know. 

Mr.  Weaver.  That  is  true. 

I  have  been  told  that  when  a  small  claim.s  court  i-equires  a  lawyer 
to  be  on  the  defendant's  or  the  company's  side,  a  number  of  compa- 
nies will  settle  with  the  plaintiff'  ahead  of  time,  because  they  do  not 
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want  to  have  to  pa}'  the  law^yers'  fees,  which  can  be  considerable  if 
the  lawyer  has  to  interrupt  his  golf  game  on  a  Saturday  morning. 

I  think  funds  ought  to  be  made  available  to  law  schools  to  be  able 
to  provide  students  in  court  programs  for  third  year  law  students. 
They  have  one  here  in  Washington  that  is  excellent.  The  students  in 
court  program  in  the  District  of  Columbia  has  worked  quite  well. 
Local  law  students  have  been  allowed  to  act  as  lawyers  for  indigent 
plaintiffs  before  small  claims  courts. 

I  think  this  program  ought  to  be  broadened  to  permit  third  year 
law  students  to  act  as  advisors  to  anyone  who  wants  to  file  a  claim 
in  small  claims  court,  anyone,  that  is,  who  is  a  consumer.  These  stu- 
dents in  court  could  act  as  assistant  clerks  in  the  shopping  center 
minicourts  and  could  advise  citizens  of  tlieir  rights,  theii-  chances 
and  "how  to"  information  on  the  courts.  For  example,  the  Kornhers 
could  have  benefited  very  much  from  this  advice  on  how  to  file. 
They  said  the  local  courts  would  not  respond  to  some  of  the  infor- 
mation that  they  asked. 

I  do  not  think  bar  associations  should  get  steamed  up  about  this 
because  many  lawyers  do  not  want  to  take  small  claims  cases  any- 
way— unless  they're  on  a  retainer  with  a  big  company  and  even  then 
they  don't  like  it. 

I  don't  know  how  much  money  it  would  cost  to  beef  up  the 
Nation's  small  claims  courts,  but  I  don't  think  it  would  cost  much 
when  you  consider  the  great  benefit  that  millions  of  alienated  citi- 
zens would  gain  from  it. 

Finally,  I  don't  think  small  claims  courts  should  be  slanted  for  or 
against  business  either.  I  do  not  think  they  should  have  just  a  con- 
sumer slant. 

As  a  small  businessman  myself,  I  think  there  are  many  of  us  wlio 
could  benefit  from  these  courts  and  from  advisory  assistance  given 
by  the  students  in  court  programs. 

As  it  stands  now,  these  courts  are  usually  restricted  to  suits  of  spe- 
cific monetary  amounts.  There  are  no  injunction  powers.  This  should 
be  studied  to  see  if  it  might  not  be  a  bad  idea  to  widen  the  mini- 
courts  jurisdiction. 

Harassment  cases  come  to  mind  where  people  are  dunned  for 
debts,  sometimes  illegally.  Where  people  call  you  on  the  telephone  at 
midnight  or  maybe  2  in  the  morning.  The  FCC  says  you  cannot  do 
this,  but  it  is  a  ponderous  long  route  trying  to  get  from  somewhere 
in  Kansas  City  or  Chicago  to  the  FCC  for  help. 

Most  people  do  not  know  where  the  FCC  is  or  what  it  is  and  they 
cannot  afford  to  find  out. 

Part  of  the  funds  made  available  to  the  States  and  the  District  of 
♦Columbia  should  include  education  material.  The  minicourts  where- 
abouts should  be  visible  with  radio,  TV,  and  newspaper  directions 
showing  citizens  where  the  courts  are  and  how  to  use  them. 

Some  local  government  consumer  departments  have  already  put 
out  excellent  booklets  on  how  to  use  small  claims  courts — ■Montgom- 
ery County,  Md.,  and  New  York  City  come  to  mind. 

As  for  preventive  laAV,  I  feel  every  family  should  liave  access  to  a 
family  lawyer.  This  lawyer  should  be  a  G.P.  or  generalist  who  can 
advise  on  wills,  tax  matters,  a  homebuyer's  contract  and  the  like. 
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With  a  quick  phone  call  or  a  short  letter,  many  people  could 
have  avoided  legal  problems.  I  mention  this  family  lawyer  concept 
in  my  book  "You,  Inc."  Perhaps  lawyers  could  charge  an  annual  fee 
of,  say  $50  to  $100  or  even  less,  and  make  themselves  available  for  a? 
number  of  phone  calls  or  visits  on  an  advisory  basis. 

Now,  if  the  Kornhers  had  been  able  to  have,  instead  of  this  settle- 
ment lawyer,  whatever  that  is,  if  they  could  have  had  just  a  plam, 
good  old  feisty  general  practitioner  lawyer  who  looked  at  that  piece 
of  paper  the  real  estate  people  gave  them  before  they  even  signed 
the  first  piece  of  paper,  they  may  not  be  in  the  trouble  they  are  in 
today. 

This  brings  me  to  the  prepaid  legal  fee  concept  which  has  taken 
hold  in  some  communities.  Consumers  Group  Legal  Services  was- 
formed  in  the  San  Francisco  area,  providing  members  year-round 
le^al  advice  plus  subscriptions  to  legal  education  material.  I'm  a 
little  suspicious  of  this  on  the  grounds  that  it  might  tend  to  get  law- 
yers too  much  involved  in  matters  that  could  have  been  solved 
between  consumers  and  sellers  if  only  they'd  been  pushed  into  an 
arbitration  situation  such  as  the  small  claims  court  system. 

If  you've  paid  for  legal  advice,  you  tend  to  use  it  as  a  crutch 
instead  of  trying  to  work  out  your  problem  with  your  opponent. 

Just  a  qualnri  have  about' prepaid  legal  services.  As  for  lawyer's 
referral  services  the  idea  is  good  but  consumers  too  often  tell  me 
they  are  given  names  of  lawyers  who  don't  know  the  field  in  ques- 
tion (say"  patents)  or  are  really  not  interested.  I'd  rather  see  the- 
"students  in  court"  program  built  up  more  to  satisfy  this  advisory 
function.  "When  a  lawyer  was  really  needed,  a  student  could  aim  the- 
citizen  in  the  right  direction. 

That's  it.  I  think  if  we  open  up  the  small  claims  courts  and  stu- 
dent programs,  we  can  bring  the  law  to  the  people. 

As  it  stands  now,  most  citizens  are  alienated  and  turned  off  by  the 
law.  It's  one  of  our  major  inequities. 

Thank  you  for  listening. 

Senator  Tfxxey.  Thank  you,  Mr.  Weaver. 

One  of  the  personal  experiences  I  have  had  was  being  made  Judge 
Advocate  in  the  Air  Force  and  part  of  our  responsibilities,  as  it 
turned  out  perhaps  our  major  responsibility,  was  to  give  advice  to 
members  of  the  Armed  Services  regarding  a  whole  panoply  of  civil 
problems  that  they  might  have.  These  included  the  drafting  of  wills, 
advising  them  on  contracts  that  they  might  have  for  the  purchase  of 
a  liome.  the  purchase  of  Encyclopedia  Brittanicas,  and  others.  I 
recall  wlien  I  was  in  the  service,  in  our  particular  legal  office  on  the 
base,  with  4.000  personnel,  we  might  see  50  men  and  women  a  day  to 
give  them  legal  advice. 

Much  of  the  advice  that  we  gave  was  preventive  law  advice  to 
help  them  stay  out  of  trouble  and  to  give  them  advice  once  they  had 
gotten  in  trouble  to  help  them  get  out  of  it.  I  became  convinced  that 
if  citizens  lind  greater  access  to  lawyers,  they  would  be  much  better 
of!'.  I  recall  innumerable  occasions  when  a  serviceman  was  being  har- 
assed by  a  party  with  whom  he  had  entered  into  a  contract  and  the 
writing  of  one  letter  in  legal  phraseology  was  enough  to  end  the 
harassment  once  and  for  all. 
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So  I  certainly  agree  with  you  that  it  is  critical  that  we  make  this 
Ivind  of  legal  service  available  to  the  average  citizen,  and  of  course, 
tlie  question  is  what  mechanism  should  be  used. 

You  haA^e  made  some  very  interesting  suggestions — the  use  of  law 

■  students,  the  use  of  citizen  courts  in  shopping  centers,  and  so  on. 

I  was  wondering  if  you  ever  had  the  opportunity  to  use  the 

■  "revolver-blatt"  in  your  own  personal  affairs.  I  am  informed,  for 
"example,  that  you  had  your  own  consumer  problem  with  an  inter- 
state moving  company. 

Mr.  Weaver,  This  was  before  I  became  a  consumer  writer  and  I 
was  with  Forbes  Magazine  as  the  Washington  Bureau  Chief.  We 
live  in  McLean,  Va.,  and  we  moved  to  Bethesda,  Md.,  which  seemed 
to  me,  if  you  moved  from  Virginia  to  Maryland,  that  it  was  an 
interstate  move.  Oh,  no,  we  found  out  later  that  that  is  a  local  move 
because  it  is  in  the  Greater  Washington  area.  For  example,  you 
could  live  in  New  York  or  in  New  Jersey  and  move  to  Connecticut 
and  it  would  still  not  be  an  interstate  move  because  you  are  in  a 
metropolitan  area.  So  we  just  fell  under  the  local  rules,  which  were 
no  rules  at  all. 

I  had  been  covering  the  Interstate  Commerce  Commission.  I 
thought  we  had  certain  protections.  We  did  not. 

The  estimate  for  our  move  was  $325,  including  insurance  and 
everything,  and  when  the  move  was  over,  we  were  presented  a  bill  of 
$740,  which  I  thought  was  a  bit  much.  I  refused  to  pay  it. 

I  was  sued  and  I  conferred  with  our  family  lawyer,  whom  I  had 
just  met.  Plad  I  talked  to  our  family  lawyer  before  I  even  signed  up 
with  the  moving  company.  I  do  not  think  I  would  have  had  a  prob- 
lem. I  did  not  get  him  until  afterwards.  Lawyers  say,  all  too  often, 
people  come  to  them  when  the  fire  is  going  and  when  there  are  very 
few  options  left  except  court  action. 

They  could  steer  them  clear  of  these  problems  aliead  of  time. 

Our  lawyer  assigned — he  happens  to  believe  in  using  new,  young 
members  in  consumer  cases — a  young  man,  a  New  York  City  law 
graduate.  He  took  our  case  and  we  went  to  the  People's  Court  in 
Eoekville,  Md.,  which  provides  quite  an  education. 

Our  young  attorney  was  all  set  to  make  a  whole  series  of  legal 
points.  He  just  threw  that  all  out  after  he  heard  the  Judge  try  his 
first  case.  The  attorney  said,  "this  is  a  country  judge  and  I  am  just 
not  going  to  bug  him  by  bringing  up  all  this  legal  stuff;  I  am  just 
going  to  let  you  say  it  like  it  is  and  keep  out  of  it." 

We  won  our  case.  We  did  not  have  to  pay.  The  Judge  was  very 
folksy.  He  said,  "I  don't  see  anything  wrong  here,  I  moved  just  the 
other  day  and  a  friend  of  mine  moved  down  the  street."  The  judge 
was  talking  to  a  nice  audience  of  local  citizens.  He  just  told  the 
company,  "I  don't  see  what  you  are  talking  about,  you  charged  these 
people  too  much." 

The  company  attorney  said  the  law  says  so  and  so. 

The  judge  said,  "I  don't  care  about  the  law  in  Virginia;  this  is 
Maryland.  I  don't  think  you  have  to  pay.''  That  was  that. 

They  appealed  it.  because  you  can  do  that.  We  went  on  and  had  to 
go  to  court  again.  We  insisted  on  a  jury.  They  wanted  just  a  judge. 
We  showed  up.  They  never  showed  up.  The  Judge  was  furious  and 
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punished  fhem,  either  verbally  or  somehow.  But  we  did  not  pay.  "We 
did  not  get  reimbursed  for  our  lawyer's  fee.  Our  lawyer  said,  "Look, 
for  Christmas,  I  am  not  going  to  give  you  a  present,  but  I  am  only 
going  to  charge  you  $150."  This  was  for  2  years  legal  work — off  and 
on.  But  the  lawyer  was  interested  in  the  whole  moving  syndrome.  I 
was  taking  all  my  information  and  giving  it  all  to  the  young  man 
back  there,  Mike  Pertschuk  on  Senator  Magnuson's  Staff.  Pertschuk 
was  interested  in  the  whole  business,  making  moving  much  fairer  to 
shippers  and  homeowners.  I  think  out  of  all  this  came  much  fairer 
rules  that  the  ICC  now  enforces,  rules  that  were  pushed  on  them  by 
the  Senate. 

But  I  did  not  use  this  case  material.  I  did  not  write  about  it  in 
the  paper.  I  did  not  threaten  the  moving  company  with  the  fact  that 
I  am  a  reporter. 

I  did  not  do  that.  They  did  not  laiow  who  I  was  or  what  I  did. 

Senator  Cook.  I  want  you  to  laiow"  that  a  lot  of  those  rules  came 
out  of  the  Commerce  Committee,  of  which  I  am  a  part,  because  of 
my  move  from  Louisville,  Ky.,  to  Washington,  wdien  I  came  here 
414  years  ago. 

Mr.  Weaver.  Well,  I  hope  you  got  the  price  of  gasoline  out  of  all 
that. 

Senator  Cook.  It  would  give  you  a  nightmare. 

Mr.  Weam^r.  The  mover  did  not  know  who  he  was  moving, 
obviously. 

Senator  Cook.  It  didn't  make  any  difference.  That  should  be 
immaterial. 

Mr.  Weam^r.  It  should  be.  They  brought  this  on  themselves. 

Senator  Tuxxey.  I  had  my  staff  get  this  manual  on  the  small 
claims  court,  "Make  It  Work  For  You."  It  is  put  out  by  the  Wash- 
ington Urban  League.  Have  you  ever  seen  a  copy  of  this  ? 

Mr.  Weaver.  Yes,  I  have.  That  is  excellent.  There  is  a  good  one  in 
Montgomery  County,  too,  that  the  county  has  put  out. 

Senator  Tunney.  Do  you  know  how  widely  it  has  been  circu- 
lated? 

Mr.  Weaver.  I  do  not  think  very  widely.  I  write  about  booklets  as 
they  come  along.  One  of  my  problems  is  I  have  a  national  column 
and  it  is  hard  for  me  to  put  in  a  local  booklet. 

Sometimes  I  do.  For  example,  there  was  a  book  written  by  two 
attorneys  out  in  California  who  wrote  about  the  California  small 
claims  court  system  and  how  to  use  it.  This  book  is  good,  though,  on 
the  gathering  of  evidence.  One  of  the  problems  is  getting  paid  when 
you  get  a  judgment,  getting  the  sheriff  to  go  and  attach  property  if 
necessary.  The  California  book  covers  this.  It's  sort  of  personal  little 
law  library  that  I  recommended  to  readers  because  it  will  work  in 
any  jurisdiction. 

But  I  think  that  the  Urban  League  should  get  this  on  radio,  TV 
and  in  newsjiapers,  and  get  grants  on  money  to  put  it  around  var- 
ious neighboihood  libraries. 

Senator  Tunney.  What  do  you  suggest  that  the  bar  do  to  help 
matters  ? 

You  know,  you  have  suggested  some  sweeping  reforms  and  I  think 
that  they  are  very  interesting.  I  think  that  certainly,  your  reforms 
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would  make  the  judicial  system  more  readily  accessible  to  the  public, 
would  make  lawyers  more  accessible  to  the  public,  and  the  utiliza- 
tion of  their  services  would  be  of  great  benefit  to  citizens.  But  as  a 
practical  matter,  I  think  it  is  going  to  be  very  difficult  to  see  those 
kinds  of  sweeping  changes  made  across  the  country.  We  have  so 
many  different  jurisdictions. 

It  is  not  likely  that  a  bill  will  pass  the  Congress  which  would 
create  a  national  system  of  small  claims  courts.  This  is  going  to  be 
handled  on  a  State-by-State  basis. 

Mr.  Weaver.  Congress  could  make  it  so  the  States  could  not  use 
the  money  unless  they  conformed  to  a  uniform  code. 

Senator  Tunxey.  Yes,  we  could  do  that. 

But  I  think  something  like  that  could  be  done.  But  to  direct  our- 
selves to  perhaps  a  less  ambitious  course  of  action  but  certainly  one 
that  would,  as  an  intermediate  step,  be  worthwhile.  What  do  you 
suggest  that  the  bar  associations,  or  the  American  Bar  Association 
do  to  make  lawyers  more  accessible  to  citizens  ? 

Mr.  Wea\W.  Well,  I  think  that  the  ABA  could  at  least  start 
acting  like  a  normal  consumer  association.  It  is  a  trade  association, 
is  it  not  ?  Let's  face  it ;  that  is  what  it  is.  But  let's  look  at  some  other 
trade  associations  and  see  what  tliey  have  done.  Take  the  drycleaners 
that  have  the  International  Fabriccare  Institute  out  in  Silver  Spring. 
They  have  booklets  on  what  to  do  if  your  clothing  has  been  damaged, 
how  to  use  it. 

They  have  their  own  little  minicourt  situation,  where  the  cleaner, 
if  he  is  a  member,  sends  in  the  garment  to  be  tested.  The  cleaners 
court  is  so  neutral,  so  well  done,  its  reports  can  be  used  in  court  as 
evidence. 

They  have  a  very  good  arbitration  system.  So  does  the  Association 
of  Appliance  Manufacturers  and  the  Direct  Selling  Association. 
They  have  an  excellent  series  of  booklets — you  know,  here  is  how  to 
take  care  of  your  clothes,  do  not  do  this,  watch  out  for  this.  They 
have  a  series  of  things  on  how  to  use  your  own  cleaning  and  wash- 
ing materials. 

Why  couldn't  the  bar  association  have  a  "vest  pocket  law  library" 
series  of  little  pamphlets?  Why  couldn't  they  stock  these  storefront 
citizens  courts  in  the  shopping  centers  with  pamphlets  on  the  major 
legal  hangups  we  have  ? — or,  have  a  booklet  on  how  to  look  at  a  rent 
contract,  what  should  be  in  there ;  a  sample  clause  to  protect  you  on 
abusive  rent  contracts.  There  could  be  a  whole  series  of  booklets  on 
such  things  as  wills.  At  the  end  the  booklet  could  advise  getting  a 
lawyer  in  a  local  will  situation,  because  there  are  so  many  pitfalls  if 
you  try  to  write  it  yourself. 

The  bar  association  could  provide  citizens  law  library  that  could 
be  so  important.  The  bar  association  could  also  provide  a  young 
attorney  to  advise  consumers  in  the  small  claims  courts.  You  know, 
if  every  law  firm  had  one  of  their  young  men  available  to  answer 
questions  in  these  courts,  it  could  operate  on  a  rotating  basis. 

I  have  presented  this  idea  to  a  branch  of  the  bar  association  and 
they  thought  I  was  nuts.  They  said,  we  are  not  practicing  law 
through  booklets.  I  think  they  have  a  lack  of  imagination. 

Senator  Cook.  May  I  get  into  this  discussion  ? 
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Senator  Tunney.  Certainly.  I  was  just  going  to  make  one  com- 
ment before  you  do.  That  is  that  we  are  going  to  have  representa- 
tives of  the  American  Bar  Association  before  the  committee  and  I 
plan  to  ask  them  questions  which  you  have  raised  here  today.  It  will 
be  very  interesting  to  see  what  their  answers  will  be. 

Mr.  Wea-\t:r.  The  young  lawyers  branch  of  the  D.C.  Bar  Associa- 
tion seem  to  have  a  different  spirit  about  all  this.  They  have  tried  to 
do  a  couple  of  booklets.  They  did  one  on  wills  and  I  think  they  did 
one  on  warranties  and  contracts.  I  think  they  ought  to  work  with 
writers  and  otliers  to  get  more  of  these  booklets  out  so  that  they  will 
])e  very  handy,  vei-y  easy  to  read. 

These  fellows  put  out  two  booklets  and  they  only  had  something 
like  a  $500  budget  for  the  entire  year's  expenses. 

I  think  they  should  be  encouraged. 

Senator  Tuxxey.  Senator  Cook  ? 

Senator  Cook.  Let  me  say  one  thing  relative  to  the  remarks  that 
the  chairman  made.  Where  the  chairman  and  I  disagree  is  that  I 
think  there  should  be  a  Federal  system  of  small  claims  courts.  As  a 
matter  of  fact,  I  think  this  is  really  the  way  to  answer  this  situation 
and  get  to  it. 

After  all,  we  established  for  the  United  States  through  the  Fed- 
eral system  the  Bankruptcj^  Court  and  we  established  that  for  the 
purpose  of  individuals,  and  certainly,  it  is  used  by  not  only  individ- 
uals but  partnerships,  corporations,  rich  people,  poor  people.  But  95 
percent  of  it  is  by  poor  people,  who  may  go  to  the  Federal  court, 
pick  up  their  petition  in  bankruptcy,  and  fill  it  out. 

They  do  not  need  a  lawyer  to  do  it.  They  can  do  it  themselves. 

The  point  I  am  trying  to  make  is  that  I  think  what  we  have  been 
doing  around  here,  unfortunately,  in  regard  to  consumers  is  to  try  to 
convince  consumers  that  they  are  going  to  seek  redress  by  way  of 
class  actions.  Diversity  of  citizenship  just  really  knocks  you  right 
out  of  the  box. 

You  can  live  in  California  and  your  bread  case  is  being  tried  in 
Philadelphia  or  whatever  the  case  may  be.  I  feel  that  we  ought  to 
overcome  this  problem  by  the  establishment  and,  as  a  matter  of  fact, 
a  study  is  underway  as  a  result  of  an  addition  I  made  to  a  consumer 
bill  2  years  ago,  calling  for  a  national  system  of  small  claims  courts. 
I  do  not  know  why  a  man  buys  a  General  Electric  TV  set  in  Colo- 
rado and  because  it  is  made  in  Syracuse,  if  G.E.  wants  to  be  obnox- 
ious enough,  they  can  plead  diversity  of  citizenship  and  take  that 
case  away. 

I  just  think  if  a  man  has  one  lousy  television  set,  he  ought  to  be 
able  to  go  into  a  small  claims  court  under  Federal  rules  in  his  own 
jurisdiction  and  try  that  one  television  case  that  he  has  been 
knocked  out  of  the  box  on  rather  than  have  to  join  9,873  other 
people  and  have  a  case  tried  in  Detroit  or  Cleveland  or  someplace 
else  that  he  does  not  even  know  when  it  is  being  tried. 

So  I  have  to  say  to  you  that  the  Congress  felt  constrained  after 
long  study  to  decide  that  the  bankruptcy  law  should  be  national  in 
character.  I  honestly  believe  that  in  regard  to  consumer  protection, 
it  should  take  the  same  course  and  it  should  not  leave  it  up  to  the 
respective  States  whether  they  will  or  will  not  make  a  decision  to 
establish  small  claims  court. 
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If  you  get  out  in  the  Midwest,  Mr.  Weaver,  you  know  that  in 
effect,  you  have  a  small  claims  court,  but  it  lost  its  significance  years 
ago. 

We  call  them  magistrate  courts.  They  became  collection  agencies; 
they  became  rent  collection  agencies;  they  became  the  agencies  by 
which  you  could  set  people  out  in  the  street;  and  they  did  not  and 
they  have  not  for  many,  many  years  performed  their  function. 

This  is  where  the  chairman  and  I  will  have  to  have  a  long  talk^ 
because  I  believe  there  should  be  Federal  legislation.  If  we  felt  that 
it  could  be  done  for  people  in  the  bankruptcy  field,  well,  then,  cer- 
tainly it  ought  to  be  able  to  be  done  for  an  individual  who,  by 
reason  of  the  total  and  complete  interstate  operation  of  the  free 
enterprise  system,  should  be  able  to  have  a  means  by  which  he  does 
not  have  to  join  a  few  other  hundred  or  a  few  other  thousand  people 
because  he  got  a  lousy  product.  He  ought  to  be  able  to  do  it  on  that 
basis. 

The  jurisdiction  of  the  purchase  should  be  the  jurisdiction  of  trial 
and  not  where  it  is  manufactured  or  where  the  home  office  is. 

Mr.  Weaa^r.  Senator,  that  would  be  nice,  but  I  have  two  questions 
about  this  Federal  small  claims  court.  One  is  would  we  not,  in  doing 
this,  be  getting  away  from  tlie  local  spirit  that  I  sensed  in  Rockville, 
where  the  judge  was  a  local  guy  and  I  am  a  local  citizen  ? 

Senator  Cook.  No.  Whether  you  would  want  to  call  him  a  judge 
or  whether  you  would  want  to  call  him  a  Commissioner,  the  local 
Commissioner  would  be  from  the  local  community.  All  your  Fed- 
eral referees,  all  your  Federal  trustees  are  all  from  the  local  commu- 
nities. 

Mr.  Wea\t;r.  Then  there  is  the  purely  political  side  of  it.  Would  it 
be  easier  or  more  feasible  to  get  the  States  to  accept  this  money  to 
help  beef  up  their  courts  if  they  ran  them  along  certain  lines  rather 
than  imposing 

Senator  Cook.  Mr.  Weaver,  you  are  going  to  run  into  a  very  seri- 
ous problem  and  I  see  it  from  the  local  bar  association.  I  see  it  from 
the  local  judiciary.  There  are  going  to  be  a  lot  of  jurisdictions  in  the 
United  States  that  want  to  maintain  an  independence  relative  to  the 
field  of  Federal  law  and  relative  to  the  field  of  State  law. 

I  am  afraid  you  are  going  to  find  many  jurisdictions  that  are  not 
going  to  accept  any  funds  from  the  Federal  Government  within  the 
framework  of  the  judicial  system  based  on  that  concept.  So  I  think 
you  would  have  a  hit  and  miss  basis. 

^Mr.  Weaver.  Would  you  get  into  this?  For  example,  say  the 
Kornhers  from  Virginia  had  their  builder  build  a  house  in  Virginia 
and  he  is  not  using  any  interstate  anvthing.  If  it  is  a  purely  local 
problem,  would  it  be  legally  difficult — - 

Senator  Cook.  In  the  first  place,  these  folks  could  have  filed  in 
bankruptcy  and  wiped  the  builder  out  on  everything  they  owed  him. 
I  am  not  sure  about  the  bankruptcy  court  in  Virginia,  but  the  Fed- 
eral Government  has  preempted  the  field  and  if  they  wanted  to  deny 
him  his  payment,  they  could  have  filed  in  bankruptcy  and  wiped  out 
that  payment  totally  and  completely.  And  that  would  have  been 
under  Federal  Law. 

Mr.  Weaver.  Either  way  would  be  good,  whether  it  is  a  Federal 
small  claims  court  or  one  that  is  run  by  the  States. 
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Senator  Cook.  If  the  Federal  Government  preempts  the  field,  then 
the  Federal  Government  has  that  authority. 

Mr.  "Weaver.  Or  if  it  is  the  other  way,  where  the  Federal  Govern- 
ment says  we  will  give  you  the  money  if  you  have  the  court 
designed  in  a  specific  fashion,  it  would  also  be  good. 

Senator  Cook.  I  hope  it  would  work.  I  have  reservations  about  it. 

Mr.  "WEA^^ER.  Whichever  way  is  more  politically  feasible  to  get 
through  Congress,  that  is  the  way  1  would  like  to  see  it  go. 

Senator  Cook.  Let  me  say  if  in  fact  you  put  it  in  the  Federal 
field,  you  could  also  correct  some  of  the  problems  you  have  on  diver- 
sity of  citizenship,  where  if  you  leave  it  in  the  State  courts,  you  may 
not  be  able  to  overcome  that  legal  burden. 

Senator  Tuxney.  I  must  say  that  I  am  interested  in  Senator 
Cook's  comments. 

I  find  myself  in  the  unique  position  on  this  ^.asue  of  being  perhaps 
more  conservative  than  Senator  Cook.  It  is  not  a  situation  in  which 
I  find  myself  always. 

Senator  Cook.  But  there  are  times. 

Senator  Tuxxey.  There  are  times. 

I  have  an  open  mind  but  I  would  just  like  to  state,  lest  my  silence 
in  some  way  be  judged  affirmation  of  what  the  Senator  has  said,  I 
feel  that  the  l^est  way  to  proceed  is  thi'ough  legislation  with  the 
carrot  approach — making  money  available  to  the  local  court  systems 
to  beef  up  local  small  claims  courts,  rather  than  going  ahead  with  a 
national  system  of  small  claims  courts. 

Senator  Cook.  I  think  what  the  chairman  has  to  understand,  and 
I  mean  this  in  all  sincerity,  is  there  may  be  small  claims  courts  in 
(California  and  in  Prince  Georges  County  and  in  Montgomery 
County  and  in  Fairfax  County,  but  I  have  to  tell  you  that  90  per- 
cent of  the  jurisdictions  in  the  United  States  do  not  have  small 
claims  courts.  My  only  reaction  to  it  is  if  the  carrot  approach  is 
applied,  you  are  not  only  going  to  have  to  get  into  the  business  of 
beefing  up  what  is  already  there,  but  you  are  going  to  have  to  get 
into  the  business  of  the  whole  creative  business  and  have  to  convince 
the  court  systems  in  the  respective  states  that  these  are  essential. 

This  is  a  long,  drawnout  job.  It  really  is. 

You  know,  really  and  truh^,  it  might  be  verj^  interesting  for  us  to 
do  a  survey  on  exactly  how  many  states  and  how  many  jurisdictions 
have  small  claims  courts. 

Senator  Tunxey.  I  think  that  is  a  very  good  suggestion. 

Senator  Cook.  Because  I  want  to  tell  you,  you  are  going  to  find 
out  there  are  very,  very  few  states  that  have  them. 

Senator  Tuxxey.  I  think  it  is  a  good  suggestion. 

Mr.  Weaver.  I  think  there  are  many  more  than  that.  Consumers 
Union  did  a  survey  of  all  the  States.  I  think  they  concluded  that 
some  of  them  were  so  bad,  they  should  not  be  considered  useful  to 
consumers. 

Senator  Cook.  Xot  only  that,  I  think  you  are  going  to  include  as  a 
small  claims  court  every  court  that  has  a  jurisdiction  of,  let's  say, 
from  0  to  500  and  you  are  going  to  call  that  a  small  claims  court. 
The  philosophy  of  one  of  those  magistrates  courts  throughout  the 
United  States  is  one  of  being  a  bill  collection  ager.cy  and  a  rent 
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collection  agency  and  they  liave  not  functioned  as  small  claims 
courts  and  the  whole  basic  philosophy  of  them  is  not  to  function 
that  way.  We  may  do  a  survey  and  say,  in  the  state  of  Kentucky, 
you  have  the  magistrate  court  system  and  you  take  cases  up  to  $500 
and  then  you  take  over  in  quarterly  court.  They  may  constitute 
small  claims  facilities,  but  they  do  not  have  the  basic  philosophical 
attitude  of  being  basically  a  small  claims  court. 

Senator  Tunney.  The  National  Institute  of  Consumer  Justice, 
established  by  the  President  2  years  ago,  will  have  a  report  on  the 
number  of  small  claims  courts  in  the  United  States  in  the  various 
States  and  local  jurisdictions.  So  we  will  have  that  information 
available  to  us. 

Senator  Cook.  Good. 

Senator  Tunney.  I  had  just  a  couple  of  last  points  which  I  would 
like  to  cover  in  questions. 

Do  you,  from  your  experience,  Mr.  Weaver,  have  any  laiowledge 
as  to  the  reaction  of  people  to  law  students  as  legal  advisers  ? 

Mr.  Weaver.  The  people  that  I  have  dealt  with  who  have  used 
them,  love  them. 

First  of  all,  you  find  that,  for  a  law  student,  this  is  his  one  big 
case.  He  is  all  wrapped  up  in  it,  he  is  doing  something.  He  is  prac- 
ticing law,  in  a  sense,  and  he  is  really  going  around  like  a  beaver 
and  is  a  formidable  opponent  to  even  a  long  time  lawyer  for  a  com- 
pany who  just  does  not  give  the  whole  thing  that  much  time  or 
interest. 

Experienced  attorneys  say  it  is  extremely  difficult  to  get  around 
these  young  fellows  and  they  are  quite  formidable. 

I  think  people  appreciate  this.  They  appreciate  anybody  who 
understands  what  is  going  on  and  is  on  their  side.  It  is  a  feeling  of, 
"someone  is  on  my  side." 

Senator  Tunney.  Of  course,  the  danger  is  that  you  would  have  a 
law  student  who  lacks  experience. 

Mr.  Weaver.  In  the  kingdom  of  the  blind,  the  one-eyed  man  is 
king.  In  this  world,  I  tliink  a  law  student,  a  law  professor,  even 
myself  who  is  a  sort  of  pseudo  law  practitioner,  is  better  than  noth- 
ing. These  people  do  not  go  too  much  into  points  of  law.  They  just 
talk  about  getting  simple  evidence  and  ask  if  you  have  a  letter  from 
one  seller.  They  tell  me  it  is  amusing  and  a  lot  of  fun.  I  think  the 
good  nature  of  the  law  student  helps  the  person.  First  of  all,  they 
have  someone  in  back  of  them. 

I  would  say  in  a  small  claims  atmosphere,  the  judge  is  not  going 
to  pay  much  attention  to  fine  legal  points. 

I  think  you  find  basic,  front  line,  gut  swinging  law  done  at  this 
low  level. 

Senator  Tunney.  One  last  question  with  regard  to  the  legal  refer- 
ral systems  that  have  been  established  by  bar  associations  in  differ- 
ent parts  of  the  country.  Do  you  have  any  personal  information 
about  either  the  success  or  failure  of  these  legal  referral  systems  ? 

Mr,  Weaver.  Yes.  So  often,  readers  write  in  to  me  with  problems 
that  really  should  have  been  given  to  a  local  lawyer,  especially  in 
the  case  of  wills.  Should  I  put  my  car  or  my  house  in  my  will  in  the 
name  of  so  and  so  ?  This  sort  of  thinsr. 
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Most  people  do  not  know  any  lawyers  or  how  to  call  up  and  they 
are  suspicious.  How  do  you  know  you  are  not  going  to  get  a  shark? 
So  I  tell  them  to  work  through  their  local  bar  association  referral 
service. 

One  of  the  problems,  as  I  mentioned,  is  that  maybe  a  person 
invented  some  little  toy  or  wants  to  know  about  the  patent  system. 
You  may  not  get  a  lawyer  that  knows  about  the  patent  system.  I  do 
not  think  the  referral  service  is  well  known.  If  you  ask  a  thousand 
people  out  on  the  street  about  the  referral  service,  they  would  not 
know  what  you  are  talking  about.  They  do  not  know  it  exists.  Too 
much  depends  on  the  good  will  and  the  interest  of  the  lawyer  that 
they  get  through  referral.  It's  not  very  good,  but  it  is  better  than 
nothing. 

Senator  Tuxxey.  Wliat  about  the  fees  charged  by  those  in  the 
referral  system?  Do  your  readers  write  to  you  about  the  fee  struc- 
ture ? 

Mr.  Wea\t.r.  Yes ;  the  last  time  I  got  a  fee  sample,  I  think  it  was 
around  $15  and  the  person  set  a  half  hour  or  so.  They  may  be  more 
flexible.  But  you  come  in  and  say,  look,  here  is  the  problem.  The 
lawyer  gives  you  hip-shooting  advice :  try  this,  or  try  that.  If  he  has 
to  write  a  letter  or  draft  up  something,  he  charges  more.  But  before 
the  lawyer  goes  ahead,  he  says,  look,  I  think  you  should  do  this. 
Here  is  how  much  it  is  going  to  cost  you. 

You  can  go  ahead  or  not. 

Mnny  times,  they  will  look  at  a  contract  or  something  and  say, 
well,  ask  this  question  or  do  this  and  this.  I  think  the  cost  is  in  a 
neighborhood  that  ranges  anywhere  from  $12  to  $17  for  a  half  an 
hour  up  to  45  minutes. 

Senator  Tunxey.  What  do  you  think  about  the  concept  of  some 
type  of  prepaid  legal  services? 

jSIr.  Wea\'er.  I  have  heard  about  that. 

There  is  one  in  Berkeley,  in  the  San  Francisco  area. 

I  don't  know.  I  should  think  a  law  firm,  like  a  couple  that  I  know, 
could  operate  on  the  basis  of  a  family  lawyer  concept,  where  you  get 
to  know  the  lawyer  or  he  gets  to  know  you  through,  maybe  the  first 
legal  thing  you  do,  which  is  a  will.  The  laAvyer  can  get  to  know  all 
about  you,  what  you  owe,  what  you  do  not  owe,  what  your  property 
is. 

On  a  telephone  basis,  the  lawyer  could  tell  clients  how  much  each 
call  would  cost. 

Sometimes  the  lawyer  would  give  a  quick  instruction:  "Mail  me 
that  real  estate  contract." 

I  think  if  you  could  make  this  kind  of  advice  available,  if  you 
have  a  prepaid  system  like  jNIeclicare,  or  Judicare,  where  you  pay 
$100  or  so  a  year.  I  wonder  whether  you  might  get  lawyers  "running 
all  over  the  place  on  this,  with  maybe  even  some  abuses. 

I  just  think  wlierever  you  can  keep  lawyers  out  of  it  and  hrve  the 
defendant  and  the  plaintiff  meet  in  a  boxing  ring,  a  le,fTal  boxino- 
ring,  with  the  judge  making  sure  that  one  is  not  that  much  bigger 
than  the  other,  I  think  that  is  what  you  try  to  aim  for. 

I  am  a  little  worried  that  the  prepaid  system  will  have  people 
suing  or  countersuing  too  much.  The  threat  of  a  suit  could  force 


36 

some  store  to  crumple — even  if  tliey  had  done  nothing  vv-rong.  Sena- 
tor, you  said  just  a  letter  from  you  when  you  were  in  the  Air  Force 
made  a  local  merchant  shape  up.  The  merchant  probably  said:  "I 
don't  want  to  get  in  trouble  with  the  Air  Force,"  so  he  gave  in. 

Senator  Tunnet.  You  do  present  us  with  something  of  paradox. 
On  the  one  hand,  you  say  we  have  to  have  lawyers  brought  in  to 
give  preventive  advice  and  to  help  citizens  once  they  get  into  trou- 
ble. On  the  other  hand,  you  are  suggesting  that  we  do  not  want  law- 
yers involved  because  they  could  just  cause  lots  of  harassment  prob- 
lems for  citizens  through  the  use  of  this  technique  of  creating  legal 
problems  or  legal  difficulties  where  perhaps  none  exist. 

And  it  is  a  dilemma.  I  do  not  think  that  anyone  has  the  ultimate 
answer  to  it. 

I  do  know  this.  Your  testimony  has  been  excellent  and  j'ou  have 
given  us  a  very  good  overview  of  the  kinds  of  problems  that  exist 
when  an  individual  does  not  have  ready  access  to  attorneys  or  to 
-speedy  justice  once  there  is  a  legal  difficulty  that  arises. 

T  Avant  to  thank  you  very  much,  ISIr.  Weaver. 

'Good  luck  to  you  with  your  column,  and  I  hope  that  it  is  more 
widely  read  than  it  is  even  now. 

INIr.  Weaver.  Thank  you  very  much. 

[Testimony  resumes  at  p.  37.] 

A  Professional  Law  Corporation, 
Los  Angeles,  Calif.,  October  2!t,  1973. 
Mr.  Matthew  R.  Schneider, 

Suhcommittee  on  Representation  of  Citizen  hiterests, 
Washington,  D.C. 

Dear  Mr.  Schneider:  I  am  informed  by  your  letter  to  Popular  Law  Publica- 
tions, Inc.  of  your  interest  in  the  book  How  To  Figlit  Your  Case  In  Small 
Claims  Court  which  I  co-authored. 

Said  book  has  been  mailed  to  you  under  separate  cover, 

I  write  this  letter  to  express  my  appreciation  of  your  interest  and  to  further 
offer  to  be  of  any  assistance  to  you  that  I  can  in  connection  with  your  work. 

Not  too  long  ago  the  National  Institute  For  Consumer  Justice  had  made  rec- 
ommendations for  the  inauguration  of  a  national  system  of  small  claims  courts 
to  be  situated  in  neighborhoods  and  open  nights  and  weekends,  and  I  wonder 
whether  you  are  acting  on  their  recommendations  or  whether  you  may  have 
worked  with  them  in  their  study  which  preceded  this  recommendation. 

The  work  and  studies  I  have  done  leading  up  to  the  writing  of  my  book  on 
small  claims  court  supports  the  validity  of  the  aforesaid  recommendations  of 
the  National  Institute  For  Consumer  Justice.  More  speeiiically,  after  the  book 
was  published  I  had  received  many  complimentary  responses  from  judges  and 
court  clerks  throughout  the  state  of  California.  The  substance  of  these  compli- 
ments being  that  the  book  was  long  overdue  and  that  it  will  fulfill  an  impor- 
tant need  because  it  combines  the  virtues  of  being  both  the  authoritative  legal 
text  on  the  subject  and  at  the  same  time  written  in  a  friendly,  simple  style 
which  will  help  get  the  information  across  to  the  lay  person  reader.  As  a 
matter  of  fact  the  book  was  being  used  by  miscellaneous  small  claims  judges 
and  municipal  court  clerks  as  an  authoritative  text  and  has  also  been  accepted 
by  the  city  of  Los  Angeles  school  district  as  a  supplemental  text. 

I  was  then  so  motivated  and  encouraged  by  these  complimentary  responses 
to  the  book  that  I  undertook  a  brief  study  with  the  object  of  having  the  said 
book  re-written  slightly  to  accommodate  the  different  procedures  and  laws  of 
the  various  states.  However,  I  quickly  learned  that  there  was  no  way  this 
book  could  be  conveniently  adapted  for  the  small  claims  courts  of  the  other 
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states.  It  became  apparent  that  the  differences  were  so  vast  that  the  book  for 
♦each  state  would  have  to  be  written  from  scratch.  And  as  a  matter  of  fact,  we 
found  tliat  in  some  states  small  claims  procedures  even  varied  from  county  to 
county  within  the  state,  making  the  task  of  providing  this  information  on  a 
mass  basis  hopelessly  monumental.  The  fact  was  that  in  many  localities  they 
didn't  even  have  a  court  set  up  to  function  in  the  traditional  manner  of  a 
small  claims  court :  i.e.,  banning  the  use  of  legal  counsel,  the  waiving  of 
formal  rules  of  evidence,  etc. 

Once-  again,  please  let  me  hear  from  you  if  you  feel  there  is  some  way  in 
which  I  can  help. 

Very  truly  yours, 

Leon  Perlsweig. 

Senator  Tuxney.  The  next  witness  is  Delores  Durham,  who  is  the 
purchaser  of  a  "lemon"  car. 

STATEMENT  OF  DELORES  DURHAM,  CAR  BUYER, 
WASHINGTON,  D.C. 

Ms.  Durham.  Thank  you  for  giving  me  this  opportunity  to  tes- 
tify. On  March  8  of  this  year,  I  purchased  a  new  car  which  I  am 
having  trouble  with  from  a  dealer  which  was  recommended  by  the 
United  Buying  Service. 

When  Avorking  with  the  Department  of  Labor,  if  you  belong  to 
tlie  Recreation  Association,  you  can  purchase  appliances,  et  cetera,  at 
discount  prices  under  the  UBS. 

I  ordered  the  car  on  INIarch  8,  1973.  The  car  was  delivered  July 
19,  1973.  During  this  long  waiting  period,  over  6  months,  I  was  told 
vrhen  I  ordered  the  car  that  I  would  be  contacted  2  weeks  in 
advance  in  order  to  contact  my  insurance  company  and  so  that  I 
would  know  that  the  car  would  be  coming.  I  did  call  them  periodi- 
cally and  the  majority  of  the  times,  I  was  told  to  call  back. 

When  the  car  arrived,  it  wasn't  to  my  order.  I  purchased  it  anyway 
on  the  evening  of  Friday,  July  27, 1973. 

I  requested  to  have  the  tags  from  my  old  car  transferred  to  the 
new  car.  On  picking  up  the  car  I  discovered  the  tags  hadn't  been 
transferred  but  was  told  they  would  be  and  I  could  get  a  refund  for 
license  fees  charged  me.  Later  I  find  out  I  cannot  receive  a  refund. 

When  getting  the  new  car  home,  the  air-conditioner  didn't  work, 
the  speedometer  was  off,  and  my  family  noticed  2  dents  on  the  car 
which  later  we  found  were  factory  made.  The  week  of  September  17 
I  am  suppose  to  take  the  car  back  in  order  to  see  what  deal  can  be 
worked  out  on  the  dents.  I  called  the  sales  manager  that  same 
evening  and  was  told  to  bring  the  car  back  the  next  day,  Saturday, 
July  28,  1973,  in  order  to  have  the  air-conditioner  repaired.  I  also 
told  him  the  speedometer  was  off,  but  he  told  me  to  wait  until  the 
1,000-mile  checkup  in  order  to  have  the  speedometer  repaired. 

I  took  the  car  back  Saturday,  July  28,  1973,  to  have  the  air-condi- 
tioner repaired.  That  same  evening  it  stopped  working. 

On  Monday,  July  30,  1973,  I  took  the  car  back  to  have  the  air- 
conditioner  repaired  again,  to  have  speedometer  repaired,  and  to 
stop  a  rattling  noise  in  the  console  compartment.  I  was  told  to  pick 
the  car  up  the  following  evening. 
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On  arriving  the  next  evening  to  pick  the  car  up,  I  was  told,  "it's 
not  ready."  The  service  manager  was  the  gentleman  who  checked  in 
my  car  and  who  told  me  when  to  report  back.  He  gave  me  no  indica- 
tion that  the  car  would  not  be  ready.  I  had  only  purchased  the  car  2 
days  before  and  I  believe  my  telephone  number  could  have  been 
located.  I've  dealt  with  repair  shops  before  and  you  give  them  your 
phone  number  and  they  will  call  you  to  let  you  know  it  will  not  be 
ready.  But  this  was  not  the  case  here.  I  also  discovered  that  same 
evening  that  the  service  manager  did  not  write  down  all  repairs  I 
asked  to  have  fixed.  He  disregarded  the  speedometer  all  together.  I 
had  to  request  again  to  have  that  repaired. 

On  Thursday,  August  2,  1973,  I  asked  my  father  to  go  with  me  to 
the  dealer's  to  check  out  this  car.  On  arriving  my  father  was  given 
the  key  and  told  it's  ready.  After  locating  the  car,  we  discovered  the 
car's  timing  was  off  and  the  hood  was  tilted.  The  hood  was  tilted 
because  someone  had  left  a  pair  of  pliers  under  the  hood.  This  hood 
has  still  not  been  adjusted.  The  service  manager  became  very  disre- 
spectful and  accused  me  of  not  letting  him  know  what  was  wrong 
with  the  car.  I  had  given  him  a  list.  The  service  manager  refused  to 
talk  to  us  and  then  said  the  car  was  not  to  come  back  to  this  dealer 
for  any  more  repairs.  During  this  period.  I  talked  to  the  owner  of 
this  company  and  to  the  United  Buying  Service.  I'm  still  having 
troubles. 

We  left  the  car  there  and  did  not  pick  it  up  until  August  6,  1973, 
which  meant  the  car  was  at  the  dealer  for  a  week.  Incidentally,  the 
car  has  been  back  for  repairs  six  times  since  purchase. 

On  August  16,  1973,  I  had  to  take  the  car  back  again  because 
there  was  trouble  with  the  starter;  the  speedometer  was  off;  a  noise 
occurred  when  the  air-conditioner  was  on  and  the  engine  was  too 
loud  for  a  new  car.  I  got  my  father.  Rev.  David  Durham  to  drive 
the  car  to  see  just  what  he  thought  about  it,  and  I  wanted  to  get  a 
man's  opinion.  He  confirmed  that  I  did  have  this  trouble. 

I  had  to  take  the  car  back  again  on  August  30,  because  when 
starting  the  car  and  getting  gas  the  temperature  arrow  moves  to 
250°  which  means  hot. 

A  service  station  attendant  said  I  needed  a  new  temperature 
system.  When  car  is  idling  and  when  cutting  off  it  rattles;  when 
driving  in  reverse  there  is  a  noise;  a  loud  bumping  noise  occurs  at 
times  in  rear  of  car,  when  you  sometimes  step  on  the  brake,  and 
when  you  cut  the  car  off.  The  hood  needs  adjusting;  it  uses  a  lot  of 
gas  for  a  six  cylinder.  There  was  a  rough  noise  in  the  steering- 
wheel  when  starting;  and  car  cuts  ofl'  at  times. 

I  called  the  dealer  Friday,  August  31,  1973,  and  asked  when  I 
could  pick  up  the  car.  They  said  anytime  after  5  that  evening.  I 
]3icked  it  up  and  was  charged.  I  drove  several  blocks  and  noticed: 
Temperature  arrow  continued  to  move;  hood  needed  adjusting; 
bumping  noise  was  still  there ;  and  car  rattled  more  than  before.  The 
next  day  the  car  cut  off  and  it  still  seemed  to  use  a  lot  of  gas  for  a 
six  cylinder. 

I  immediately  took  the  car  back  to  the  dealer  before  they  closed 
that  eveninc;.  I  talked  to  the  assistant  service  manajjer  and  told  him 
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the  car  hadn't  been  repaired.  I  asked  for  my  check  and  he  refused. 
He  said  maybe  they  had  to  order  a  part  for  the  car  but  he  didn't 
know.  I  reminded  him  I  called  before  coming  and  asked  if  the  car 
could  be  picked  up  and  was  told,  "yes,  it  is  ready."  He  said  I  had 
paid  for  a  thousand  mile  checkup,  but  he  did  not  repair  anything 
that  I  had  given  him  on  the  list.  The  car  still  continued  to  run  as 
bad  as  it  did  before. 

I  am  completely  disgusted,  upset,  bothered  and  burdened  with  this 
car.  I  can't  alford  to  keep  this  lemon  with  the  troubles  it  is  having. 
I  would  like  my  down  payment  back  to  purchase  a  new  cai'.  It  has 
been  very  inconvenient  to  have  to  take  off  or  be  late  for  work  in 
order  to  go  back  and  forth  to  the  dealer.  I  get  the  impression  the 
dealer  only  wants  my  money.  Any  troubles  I  have  with  the  car  they 
don't  want  to  be  bothered  with. 

I  know  of  several  other  people  who  have  had  or  are  having  trou- 
bles with  cars.  Some  of  them  gave  up  and  some  are  still  trying  but 
getting  nowhere. 

In  trying  to  seek  help  with  my  troubles,  I  wrote  letters  to  the 
Neighborhood  Consumer  Information  Center;  Action  Line;  Trouble 
Shooter;  Better  Business  Bureau;  and  several  people  within  the 
Chrysler  Corp.  NCIC  has  been  very  helpful  and  2  people  within  the 
Corporation  have  contacted  me  and  are  trying  to  have  the  car 
repaired. 

That's  it. 

Senator  Tuxnet.  Thank  you  very  much,  JNIs.  Durham,  I  am  glad 
that  you  were  able  to  take  time  oif  from  jouv  work  to  share  with  us 
your  experiences.  You  have  testified  that  as  a  member  of  the  Depart- 
ment of  Labor's  Recreation  Association  you  can  purchase  a  car  at  a 
discount  through  a  dealer  recommended  by  the  United  Buying  Serv- 
ice. You  further  testified  that  you  complained  about  the  dealer  to 
the  United  Buying  Service. 

Did  you  get  any  response  ? 

Ms.  Durham.  \Y!ien  I  complained,  I  told  them  all  the  problems  I 
had  had  and  he  said  he  would  talk  to  them,  which  he  did. 

When  he  called  back,  he  said,  "Has  the  car  been  fixed?" 

I  said,  "Yes,  it  has  been  fixed,  but  the  attitude  of  the  service  man- 
ager was  very  bad."  But  he  was  not  interested  in  that.  He  just 
wanted  to  know  had  the  car  been  repaired. 

At  that  point,  it  had  been  repaired,  but  I  am  still  having  prob- 
lems. I  called  him  the  other  day  to  tell  him  I  am  still  having  prob- 
lems and  he  was  tied  up  in  some  other  work.  I  talked  to  another 
lady  and  she  said,  "Are  you  going  back  to  what  had  happened  pre- 
viously ?" 

No.  I  just  had  the  thousand  mile  checkup  recently  and  I  am 
having  problems  again. 

She  said,  "Let  me  talk  to  them,  maybe  I  can  locate  them." 

We  got  disconnected  and  I  didn't  call  back.  He  tried  to  get  me 
and  I  was  out  of  the  office,  but  he  hasn't  called  back. 

But  they  are  trying  to  make  me  feel  good  and  make  the  dealer 
feel  good  at  the  same  time.  He  will  not  say  that  what  they  have  done 
is  really  wrong,  but  he  just  wants  to  try  to  get  the  car  fixed. 
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Senator  Tunney.  Let  me  ask  you  this:  Is  the  United  Buying 
Service  a  private  organization  or  does  it  have  the  cloak  of  govern- 
mental interest  ? 

Ms.  Durham.  I  think  several  governmental  agencies  use  the 
United  Buying  Service. 

I  know  the  Labor  Department  does. 

Senator  Tunnet.  Staff  tells  me  that  it  is  a  private  organization, 
but  that  the  governmental  agencies  use  it.  Have  you  complained  to 
anyone  in  your  department  that  you  have  not  received  adequate 
service  from  the  United  Buying  Service  ? 

Ms.  Durham.  Within  the  Department,  no. 

Senator  Tunnet.  Are  they  still  giving  out  the  name  of  your 
dealer  to  prospective  car  buyers? 

Ms.  Durham.  Yes,  they  are. 

Senator  Tunney.  What  is  the  name  of  the  dealer? 

Ms.  DunHAM.  Metro  Dodge. 

Senator  Tunney.  Metro  Dodge? 

Ms.  Durham.  Yes. 

Senator  Tunney.  Despite  the  fact  that  j'ou  have  issued  a  number 
of  complaints,  they  are  still  giving  out  the  name  of  Metro  Dodge? 

]SIs.  Durham.  They  are  still  giving  out  the  name. 

"When  I  talked  to  the  lady  at  Metro  Dodge,  she  said  it  had  been 
written  down  the  customer  was  satisfied  and  the  dealer  was  satisfied. 

Senator  Tunney.  It  was  written  down  by  the 

Ms.  Durham.  United  Buying  Service. 

Senator  Tunney.  Well,  I  am  going  to  ask  staff  to  direct  a  letter 
to  the  United  Buying  Service  based  upon  the  testimony  of  this  wit- 
ness and  I  would  like  to  find  out  if  in  fact  they  still  have  on  their 
records  the  fact  that  both  parties  are  satisfied,  if  they  are  still 
giving  out  the  name  of  the  dealer,  Metro  Dodge,  and  what  they 
intend  to  do  to  help  this  witness  in  the  future  days  to  get  the  car 
fixed. 

I  think  we  also  ought  to  be  in  contact  with  the  Government  agen- 
cies that  are  using  this  particular  United  Buying  Service. 

Do  you  feel  that  there  are  other  people  in  your  neighborhood  who 
have  the  same  kind  of  problems? 

]\Is.  Durham.  Yes,  I  do  know  of  some  other  people  that  have  had 
problems  with  car  dealers.  One  lady  in  particular  purchased  a  car — 
it  was  through  the  United  Buying  Service.  I  think  she  said  at  11,000 
miles,  it  threw  a  rod,  but  the  dealer  said  that  was  not  unusual.  Also, 
the  right  front  tire  is  bald.  But  she  says  he  says  that  is  not  unusual. 

Senator  Tunney.  That  is  not  unusual.  At  any  time,  did  you  seek 
the  advice  of  an  attorney  ? 

JSIs.  Durham.  I  cannot  afford  an  attorney. 

Senator  Tunney.  You  cannot  afford  an  attorney  ? 

Ms.  Durham.  No,  I  cannot. 

Senator  Tunney.  Do  you  feel  that  attorneys'  fees  would  be  too 
high  ? 

Ms.  Durham.  Yes,  I  do.  That  is  why  I 

Senator  Tunney.  Do  you  know  what  attorney's  fees  would  be  ? 

Ms.  Durham.  I  would  think  about  $500  and  I  know  I  cannot 
afford  that. 
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Senator  Tunnet.  Have  you  thought  of  going  into  the  small 
■claims  court? 

Ms.  Durham.  I  did  not  know  about  the  small  claims  court  until 
this  morning. 

Senator  Tunney.  Are  you  thinking  about  it  now  ? 

Ms.  Durham.  Yes,  I  am. 

Senator  TtjNNEY.  I  would  suggest  that  you  do  that,  because  you 
may  be  able  to  receive  satisfaction  if  you  do.  I  will  give  you  this 
copy  of  the  booklet,  "Small  Claims  Court,  Make  It  Work  For  You." 
I  will  give  you  my  copy  and  I  will  get  another.  I  think  you  will 
find  it  of  benefit  to  you. 

At  this  time,  would  you  like  to  give  your  car  back  and  get  your 
money  back? 

jMs.  Durham.  I  sure  would.  It  has  been  a  burden  and  even  if  they 
repair  the  car,  I  just  would  not  be  happy  with  it  with  all  the  trou- 
bles I  have  gone  through. 

Senator  Tunney.  Have  you  thought  of  notifying  the  Dodge  Co.? 

Ms.  Durham.  I  have.  They  are  trying  to  help.  They  want  to  get 
'the  car  fixed,  but  there  is  this  bumping  noise  and  the  lady  said  if 
they  cannot  stop  this  bumping  noise,  call  her  and  let  her  know.  I 
was  hoping  that  meant  that  I  could  get  a  new  car. 

Senator  Tunney.  But  you  do  not  know  yet. 

Ms.  Durham.  The  car  is  in  the  shop.  I  will  not  know  until  this 
afternoon. 

Senator  Tunney.  Good  luck.  I  think  you  need  it.  But  I  would 
suggest  that  if  you  do  not  get  satisfaction  from  the  Chrysler  Corp. 
or  from  the  dealer,  you  consider  using  the  small  claims  court  proce- 
dure. 

Thank  you  very  much.  You  can  have  a  copy  of  this  book. 

Ms.  Durham.  Okay,  thank  you. 

[Testimony  resumes  at  p.  42.] 

U.S.  Senate, 
Subcommittee  on  Representation  of  Citizen  Interests, 

Committee  on  the  Judiciary, 
Washington,  D.C.,  October  10,  1973. 
3Ir.  Harold  Folk, 
.President, 

United  Biiying  Service, 
Washington,  D.C. 

Dear  Mr.  Folk  :  I  am  writing  you  in  connection  with  a  matter  which  arose 
at  a  hearing  on  consumer  problems  and  the  consumers  ability  to  obtain  redress 
of  grievances  on  September  19,  1973.  Delores  Durham,  a  witness  testified  that 
she  purchased  a  car  from  the  Metro  Dodge  Company.  Ms.  Durham  is  a 
member  of  the  Recreation  Association  of  the  Department  of  Labor  and  pur- 
chased this  car  through  the  United  Buying  Service. 

According  to  Ms.  Durham  her  car  was  not  only  defective  in  many  aspects 
but  Metro  Dodge  was  uninterested  in  correcting  the  malfunctions.  She  claims 
that  they  were  extremely  rude  to  her.  She  testified  that  she  complained  to  the 
United  Buying  Service  but  that  your  records  reflect  that  the  customer  has 
been  satisfied.  Ms.  Durham  said  that  she  is  not  now,  nor  has  she  ever  been, 
satisfied  with  her  purchase.  I  am  enclosing  a  copy  of  her  testimony. 

The  record  of  the  hearing  will  remain  open  until  November  6,  1973.  If  you 
feel  that  a  statement  from  your  organization  is  appropriate,  it  will  be  placed 
in  the  Record. 

I  have  just  become  Chairman  of  a  new  .Judiciary  Subcommittee  on  Represen- 
tation of  Citizen  Interests.  The  Subcommittee  is  charged  with  investigating  the 
:ability  of  individuals  to  obtain  adequate  legal  representation  in  the  settlement 
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of  grievances.  In  this  regard  the  frustration  which  Ms.  Durham  encountered  in 
attempting  to  obtain  redress  is  of  great  interest  to  the  Subcommittee. 

I  would  appreciate  lieariug  from  you  on  Ms.  Durham's  problems  and  would 
welcome  your  comments  on  problems  consumers  face  in  general  in  redressing 
grievances. 

Sincerely, 

John  V.  Tunney, 

U.S.  Senator. 

United  Buying  Service, 
Chevij  Chase,  Md.,  November  5,  1973. 
Senator  .John  V.  Tunney, 
U.S.  Senate, 

Committee  on  the  Judieiary, 
Washington,  D.C. 

Dear  Senator  Tunney  :  United  Buying  Service  combines  the  purchasing 
power  of  employees  in  affiliated  organizations  to  obtain  the  lowest  possible 
prices  on  automobiles,  furniture,  major  appliances  and  other  family  needs  on 
which  substantial  savings  may  l)e  obtained  through  volume  purchases.  UBS  is 
independent  of  the  suppliers.  Automobiles  and  other  goods  obtained  under 
arrangements  made  by  United  Buying  Service  carry  the  regular  factory  war- 
ranty and  the  normal  service  provided  by  authorized  factory  outlets. 

The  warranty  or  the  service  arrangements  are  a  matter  between  the  manu- 
facturer, the  dealer  and  the  consumer.  Our  substantial  volume  of  business, 
however,  does  permit  us  to  intercede  on  behalf  of  our  clients.  We  regularly 
ask  all  of  our  clients  to  complete  and  return  a  Client  Memo  to  us  that  indi- 
cates the  extent  of  their  satisfaction  with  the  purchase  made.  We  did  not 
receive  this  memo  from  Ms.  Delores  Durham  but  we  did  receive  a  telephone 
call  on  August  1  regarding  service  on  the  automobile  that  she  had  purchased 
from  Metro  Dodge.  UBS  pursued  this  matter  diligently  with  the  factory 
authorized  dealer.  During  the  ensuing  fortnight  this  involved  numerous  discus- 
sions with  both  the  dealer  and  Ms.  Durham.  On  August  l;j,  Ms.  Durham 
informed  Mr.  Kirk  Best  of  my  staff  that  she  was  "now  pleased  with  the  prog- 
ress that  had  been  made"  and  thanked  him  for  the  assistance  we  had  ren- 
dered. She  called  Mr.  Best  again  on  September  10  and,  since  he  was  not  in  the 
office  that  day,  left  word  for  him  to  call  her.  He  called  several  times  on  Sep- 
teml)er  11  but  there  was  no  answer.  He  called  again  on  September  12  and  Ms. 
Durham  stated  that  she  was  busy  and  would  call  him  later.  She  did  not  call 
later  and  we  heard  nothing  further  until  you  informed  us  of  her  testimony 
before  your  committee  on  September  19. 

United  Buying  Service  represents  the  consumer  and  is  dedicated  to  protect- 
ing the  interest  of  its  clients.  Consequently,  we  are  genuinely  concerned  with 
both  the  quality  of  merchandise  that  is  maniifactui-ed  today  and  the  warranty 
and  other  services  rendered  in  maintaining  this  merchandise.  Through  our 
volimie  of  business,  we  are  in  a  unique  position  to  help  the  customer  ol)tain 
tlie  lowest  prices  and,  in  many  instances,  to  get  service  that  extends  beyond 
tliat  wliich  could  normally  be  obtained.  We  have  virtually  no  clients  who  have 
not  succeeded  in  getting  reasonable  and  satisfactory  service  when  the  problem 
has  been  brought  to  our  attention  in  a  complete  and  direct  manner.  As  a  con- 
sequence, our  organization  has  grown  substantially. 

The  consumer  is  our  first  and  foremost  concern,  and  we  would  welcome  the 
opportunity   to   discuss   our  policies,   procedures   and   practices   with   you   and 
your  committee  at  any  time. 
Sincerely  yours, 

O.  Harold  Folk, 

President. 

Senator  Tunxey.  Our  final  witness  todav  is  Donald  P.  Roths- 
child, professor  of  consinner  law,  Geor<2:e  Washing^ton  University 
National  Law  Center  and  supervisor  of  consumer  help. 

T  understand  that  Professor  EotJischild  will  be  accompanied  by 
Ricardo  Moren.o  and  Winthrop  X.  Brown. 
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STATEMENT  OF  DONALD  ROTHSCHILD,  PROFESSOR  OF  CONSUMER 
LAW,  GEORGE  WASHINGTON  UNIVERSITY  NATIONAL  LAW  CEN- 
TER AND  SUPERVISOR  OF  CONSUMER  HELP  (CONSUMER  CLINIC) ; 
ACCOMPANIED  BY  RICHARDO  MORENO,  PRESIDENT  OF  AYUDA, 
GEORGE  WASHINGTON  UNIVERSITY  LAW  STUDENT  AND  WIN- 
THROP  N.  BROWN,  STUDENT  DIRECTOR  OF  CONSUMER  PROTEC- 
TION CENTER 

Professor  Rothschild,  Senator  Timney,  members  of  the  staff,  I 
am  Donald  Rotliscliild.  On  my  right  is  Mr.  Ricardo  Moreno  and  on 
my  left  is  jNIr.  Winthrop  Brown. 

Thank  you  very  much  for  inviting  us  and  giving  us  this  opportu- 
nity to  testify  befoie  you. 

i  am  not  going  to  read  the  statement  that  I  submitted  in  written 
testimony.  Instead,  I  would  like  to  summarize  and  try  to  be  more 
responsive  to  some  of  the  questions  that  you  have  asked  this  morn- 
i]ig. 

We  are  not  ordin.arily  involved  with  the  Federal  level.  Yfe  do  not 
ordinarily  testify  in  Congress,  simply  because  we  work  with  consum- 
ers on  the  local  level,  in  county  and  city  government  agencies  pri- 
juarily.  But  I  think  the  question  of  citizens  representation  is  so 
important  that  I  sort  of  snapped  at  the  idea  of  coming  here,  because 
I  think  this  committee's  business  is  of  critical  importance  to  our 
market  places  today. 

Tlie  Consumer  Protection  Center  was  founded  in  1970.  Our  idea 
was  to  provide  consumers  with  free  paralegal  and  legal  services 
which  they  could  not  obtain  through  regular  channels  to  resovle 
market  place  grievances  for  them;  and  also,  conversely,  to  attempt 
to  deal  with  the  Federal,  State,  local  and  private  agencies  that  were 
set  up  to  help  consumers  and  see  why  they  were  not  working,  if 
indeed  they  were  not. 

Since  1970,  we  have  handled  approximately  25,000  complaints  and 
referrals.  We  have  put  these  complaints  and  referrals  on  computer 
tape  to  attempt  to  clo  research.  That  is  our  primary  business,  to  do 
research  about  the  scope  of  consumer  problems  in  this  country. 

We  operate  four  centers. 

The  first  center  is  at  WTTG,  ^Metromedia  Television.  This  is  a 
unique  joint  venture  of  a  law  school  and  a  commercial  television  sta- 
tion. The  purpose  is  to  test  the  concept  of  using  the  media  for  con- 
sumer advocacy. 

This  concept  has  been  so  successful  in  the  Washington  Metro  area 
that  a  second  joint  venture  between  a  law  school  and  a  commercial 
television  station — pardon  me,  a  public  broadcasting  station — in 
New  York  City  has  opened  up  just  recently,  to  which  we  are  consul- 
tants. 

We  receive  complaints  at  this  center  from  consumers  in  the  Wash- 
ington Metro  area  at  large  by  operating  a  battery  of  phones  on 
which  consumers  can  call  us  from  12  :30  to  5  :00,  5  days  a  week. 

We  also  operate  a  consumer  action  center  which  is  located  in  the 
southeast,  on  Martin  Luther  King  Boulevard,  in  the  inner  city.  At 
this  center,  we  receive  walk-in  complaints  by  phone. 
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In  addition,  we  have  the  Consumer  Protection  Center  at  the  uni- 
versity, which  is  our  research  and  administrative  office  and  at  which 
we  receive  written  complaints  from  all  over  the  country  and  requests 
for  information. 

Finally,  but  by  no  means  least,  we  operate  AYUDA,  which  is  now 
an  independent,  nonprofit  community  organization  which  we  devel- 
oped as  one  of  the  first  bilingual  storefronts  in  this  country,  which 
receives  walk-in  and  phone  complaints  primarily,  although  not 
exclusively,  from  the  Spanish-speaking  community  in  the  District  of 
Columbia. 

Finally,  I  think  that  probably  our  most  important  function  is  that 
we  consult  with  many  local  government— by  that  I  mean  city  and 
county — consumer  protection  agencies,  all  of  the  local  county  agen- 
cies in  the  Washington  Metro  area,  but  others  throughout  the  country 
as  well,  about  maintaining  consumer  services  available  to  local 
levels. 

Now,  our  observation,  and  the  reason  I  went  through  the  role  of 
what  we  do  to  explain  it  in  some  detail  is  that  our  observation  from 
operating  these  centers,  and  specifically  from  operating  the  referral 
center  at  Metromedia  Television  is  that  the  legal  profession  in  gen- 
eral has  not  adequately  represented  consumers  and  I  think  just  as 
importantly,  the  legal  profession  has  not  adequately  represented  con- 
sumer interests  in  marketplace  disputes. 

I  think  that  is  very  important  when  you  talk  about  the  concept  of 
having  a  network  of  small  claims  courts.' 

I  would  like  to  get  to  that  in  a  moment. 

Now,  the  reason  for  this  inadequate  representation,  in  my  opinion, 
is  quite  complex.  But  I  guess  it  should  start  with  us  who  are  in  the 
teaching  profession,  because  in  the  law  schools  in  this  country,  the 
commercial  curricula  does  not  include  teaching  consumer  law  in 
most  cases.  Consequently,  law  students  who  take  commercial  law  in 
law  schools  do  not  have  the  background  in  the  protection  and  repre- 
sentation of  consumers  and  consumer  interests. 

And,  Senator,  the  vast  majority  of  law  schools  do  not  have  con- 
sumer programs  in  their  schools. 

Senator  Tunney.  In  other  words,  what  you  are  saying  is  that  the 
young  attorney  who  gets  our  of  law  school,  or  passes  the  bar,  and 
then  receives  a  consumer  complaint  is  ill  equipped  to  give  legal 
advice  on  that  consumer  complaint  ? 

Professor  Rotitschild.  That  is  exactly  what  I  am  saying. 

Moreover,  and  I  thiiik  just  as  importantly,  and  something  which 
has  just  really  been  called  to  my  attention  lately  is  that  the  criminal 
law  curricula  in  the  country  does  not  cover  in  very  large  part — in 
fact,  does  not  cover  at  all — white  collar  crime.  Consequentlv,  the  law 
student  who  goes  into  the  criminal  area  does  not  know  how  to  deal 
with  the  problems  of  consumer  fraud  that  involve  criminal  sanc- 
tions. In  fact,  yesterday,  I  was  talking  with  the  TT.S.  attorney's  office 
in  the  District  of  Columbia,  with  Mr.  Glanzer.  He  was  complaining 
about  the  lack  of  knowledge  on  the  part  of  counsel  in  this  area 
about  consumer  fraud  as  a  criminal  matter  sj^ecifically  to  me.  I 
agree  with  him  that  there  is  inadequate  knowledge. 

Now,  I  guess  that  would  bring  us  back  to  the  concept  of  small 
claims   courts.   If   we   are   going  to   suggest,   as  my   friend,  Peter 
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Weaver,  lias  suggested,  that  we  expand  small  claims  courts  through- 
out this  country  as  a  method  of  helping  consumers  resolve  their  dis- 
putes— and  I  am  in  favor  of  this,  providing  the  small  claims  court 
procedures  can  be  protective  toward  the  consumer  as  distinguished 
from  the  way  they  are  in  most  jurisdictions — then  I  think  we  also 
have  to  deal  with  the  basic  problem  of  how  these  consumers  are 
going  to  get  their  problems  adequately  represented,  where  they  are 
going  to  acquire  the  kind  of  representation  to  protect  them  and  their 
interests.  I  think  the  lawyers  would  be  more  comfortable  where  they 
are  involved  in  representing  merchant  interests  than  they  would  be 
in  representing  consumer  interests.  And  I  am  sorry  to  say,  I  think 
the  judges  also  would  feel  much  more  comfortable  in  representing 
the  merchants'  interests  than  the  consumers"  interests. 

So  I  think  we  liave  two  questions  in  small  claims  courts.  One  is 
protecting  procedurally  consumer  rights — in  other  words,  attempt- 
ing to  make  small  claims  courts  less  collection-oriented,  and  also 
protecting  the  substantive  rights  of  consumers  as  well. 

That  brings  me  back  to  the  private  bar  and  how  the  private  bar,, 
with  the  lack  of  background  information  that  they  have  obtained 
from  law  school,  are  going  to  adequately  represent  consumer  inter- 
ests. I  think  one  of  the  major  problems  that  has  to  be  faced  in  this 
issue  is  that  the  practice  of  consumer  cases  literally  is  not  economic 
for  lawyers  in  representing  consumers.  Our  experience  shows,  for 
example,  that  most  consumer  problems  are  around  $100.  Now,  Ms. 
Durham's  testimony  just  before  we  came  here  suggested  that  she 
thought  a  lawj^er's  services  would  be  around  $500.  That  may  sound 
like  a  lot,  but  I  think  if  she  obtained  a  lawyer's  services  for  $500, 
she  might  be  doing  very  well,  at  least  if  that  lawyer  were  a  member 
of  a  large  law  firm,  because  the  law  firms  that  we  are  in  contact 
with  suggest  that  they  will  not  touch  a  civil  case  under  $3,000.  And 
most  consumer  problems  do  not  approach  this  amount  in  involve- 
ment. 

The  second  thing  is  in  terms  of  that,  if  that  is  so  and  if  consumers 
cannot  find  lawyers  to  represent  them  because  of  the  uneconomic 
setup  of  civil  representation — and  let  me  go  on  to  tie  that  back  to 
the  law  school. 

The  reason  why  it  is  uneconomic,  I  guess,  goes  back  to  us,  because 
if  we  do  not  teach  a  law^yer  how  to  handle  the  consumer  problem,, 
then  he  must  spend  a  great  deal  of  time  in  doing  research  on,  for 
example,  a  problem  of  automobile  repair.  And  it  is  not  uncommon 
that  such  a  problem  would  take  from  10  to  15  hours  of  research  to 
handle. 

At  current  fees,  even  at  $25,  or  at  $15,  which  Mr.  Weaver  sug- 
gested, a  referral  might  be  handled  for,  that  is  a  lot  of  money  in 
terms  of  a  figure. 

If  the  private  Bar  cannot  handle  consumer  representation  ade- 
quately because  it  is  uneconomic,  why  has  not  the  private  bar 
attempted  to  establish  a  referral  with  a  practical  fee  schedule  ? 

In  other  words,  why  has  not  the  private  bar  attempted  through 
either  young  lawyers  working  together  for  small  fees  or,  as  a  matter 
of  fact,  ofi'ering  volunteer  services  to  community  organizations  such 
as  AYUDA  that  we  run,  why  have  they  not  provided  representation 
in  the  consumer  area  ? 
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Moreover,  I  would  like  to  ask  not  only  why  tliey  have  not  pro- 
vided this  but  why  they  have  opposed  the  idea  of  creating  free  or 
low-cost  consumer  protection  centers,  opposed  it  on  the  basis  that 
this  was  actually  fee  cutting  and  this  type  of  operation.  So  that  is 
the  second  question  I  would  like  to  ask. 

Not  only  why  they  have  not  provided  it  but  why  they  have  been 
in  opposition. 

Third,  why  have  they  failed  to  propose  legislative  reform  of  State 
and  local  consumer  laws?  Why  have  they  not  attempted  to  set  up 
small  claims  types  of  operations  to  handle  consumer  cases  without 
lawyers,  such  as  New  York  City,  for  example,  why  do  they  not  pro- 
pose that  throughout  the  country,  knowing  that  this  problem  exists  ? 

And  finally,  I  would  like  to  ask,  because  I  think  the  most  trouble- 
some point  for  me  as  a  law  professor  is  why  lawyers  have  failed 
who  practice  commercial  law,  have  failed  to  represent  consumer 
ethics  to  their  business  clients. 

Now,  there  are  many  progressive  businesses  in  this  country  and  in 
this  city,  as  a  matter  of  fact,  who  have  very  active  consumer  protec- 
tion programs.  Several  were  mentioned  to  you  already  this  morning — 
the  T)ry  Cleaning  Institute  for  one,  the  Mayor  Appliance  Commis- 
sion for  another. 

Several  businesses — I  will  mention  Giant  Foods,  for  example,  has 
a  consumer  representative.  I  would  suggest  to  you  that  that  type  of 
forward-looking  businessman  is  much  more  likely  to  be  interested  in 
consumer  ethics  than  most  of  the  practicing  bar.  And  I  would  like 
to  ask  why. 

If  we  turn  to  the  public  interest  bar  and  away  from  the  private 
bar 

Senator  Tunney.  Could  I  just  interrupt? 

Professor  Rothschild.  Surely. 

Senator  Tfxxey.  Would  you  just  care  to  briefly  give  your  opin- 
ion as  to  why  they  have  not  ? 

Professor  Rothschild.  Well,  because  I  think  both  their  education 
and  the  economics  of  their  practice  tend  to  make  them  commercially 
oriented.  And  I  do  not  mean  merchant  oriented,  because  I  do  not 
necessarily  view  this  as  a  situation  where  consumers  are  on  one  side 
and  merchants  are  on  the  other. 

In  many  cases,  the  merchants  are  abused  as  well  and  in  many 
cases,  merchants  actually  are  consumer  oriented.  But  lawyers  are 
trained  in  law  school  and  because  of  the  economics  of  their  practice 
are  inclined  to  be  very  commercially  oriented  in  their  practice.  Con- 
sequently, the  fee  becomes  much  more  important  to  them  than  the 
type  of  practice,  the  purpose  of  their  practice.  And  I  think  as  a 
matter  of  fact  that  they  tend  to  be  overly  conservative  in  their  exer- 
cise of  commercial  law  practice. 

I  think  that  is  my  answer  to  your  question. 

If  you  turn  to  the  ]:)ublic  interest  bar,  I  think  the  problem  of  eco- 
nomics is  even  worse,  because  the  public  interest  bar  is  having  a 
very  difficult  time  making  a  living.  If  you  ask  them  to  represent 
consumers  in  a  $100  case  when  they  are  going  to  spend  several 
hundred  dollars  of  their  time,  I  think  it  is  quite  unfair.  As  a  matter 
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of  fact,  I  was  talking  to  Dave  Swankin,  who  has  just  gone  into  the 
practice  from  Consumers  Union  of  representing  consumers.  He  has 
been  complaining  about  the  problem  of  figuring  out  how  to  repre- 
sent consumer  interests  and  still  make  a  living. 

If  you  turn  to  the  public  interest  bar,  which  is  Government 
funded,  like  neighborhood  legal  services,  you  will  have  a  jurisdiction 
which  is  far  too  confined.  In  other  words,  the  definition  of  the  type 
of  consumer  that  they  can  represent  as  being  unemployed  or  being 
in  a  poverty  level,  the  funding  by  the  Federal  Government  is 
grossly  inadequate,  and  it  is  getting  worse  by  the  day  because  of 
what  has  happened  in  the  Office  of  Economic  Opportunity. 

In  addition,  I  think  that  they  would  be  inundated  by  the  volume 
of  problems  that  we  are  talking  about.  So  I  think  we  need  some  sort 
of  filter  to  siphon  off  the  kinds  of  consumer  problems  that  we  would 
like  to  talk  to  you  about  this  morning. 

Now,  Win  Brown  and  Richard  Moreno  will  talk  about  some  of  the 
examples  of  the  problems  that  we  have  dealt  with,  where  no  repre- 
sentation was  available.  But  I  would  like  to  say  that  if  you  and  I, 
Senator,  cannot  obtain  a  lawyer  economically  for  an  automobile 
repair  problem,  for  example,  if  we  have  to  rely  upon  asking  a  friend 
of  ours  to  sacrifice  his  time  to  give  us  advice,  and  if  middle-class 
consumers  cannot  obtain  represenation  such  as  the  woman  who  just 
testified  here  who  works  for  the  Government,  then  I  think  it  is 
important  to  note  the  consequences  of  that  to  consumers  who  are 
disenfranchised  and  who  are  not  within  the  middle-class  milieu  of 
consumers. 

I  am  talking  about  the  elderly:  I  am  talking  about  low-income 
consumers;  I  am  talking  about  Spanish-speaking  consumers.  The 
normal  halo  effect  that  would  rub  off  in  terms  of  our  being  repre- 
sented in  court  and  therefore,  developing  precedent,  legal  precedent 
to  help  consumers,  developing  expertise,  does  not  filter  down  to  the 
consumer  who  is  disenfranchised  from  the  legal  system. 

I  think  also  that  the  economic  waste  of  nonrepresentation  is  enor- 
mous. 

Take,  for  example,  this  woman's  problem  with  automobile  repair. 
It  may  only  be  several  hundred  dollars  if  she  were  going  into  small 
claims  court.  Wliat  about  the  time  that  she  has  spent  from  her  job, 
the  consequences  of  her  problem  not  being  resolved?  What  about  the 
frustration  in  terms  of  possible  injury  to  her  health.  We  find  this  all 
of  the  time.  These  are  the  consequences  of  inadequate  representa- 
tion ?  There  is  an  enormous  economic  waste. 

If  you  turn  to  the  research  that  has  been  done  in  this  area  such  as 
David  Kaplowitz'  research  in  New  York  City,  who  is  a  sociologist, 
he  finds  that  in  low-income  consumers,  30  percent  of  the  people  have 
serious  problems  requiring  legal  services  which  they  cannot  obtain  in 
New  York  City. 

The  FTC  in  1968  did  a  report  on  the  District  of  Columbia  con- 
sumer protection  program  and  also  came  up  with  the  finding  that 
low-income  consumers  were  horribly  inadequately  represented  in  the 
marketplace. 

And  what  has  happened  to  our  legal  profession  when  it  is  tar- 
nished by  the  concept  that  there  is  a  prerequisite  of  huge  fees  ? 
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We  were  asking,  Mr.  Moreno  and  I,  at  a  United  Givers  Fund 
meeting  yesterday  requesting  funds  for  AYUDA.  The  response  of 
the  United  Givers  Fund  was,  you  are  talking  about  legal  representa- 
tion. Why  does  not  the  practicing  bar  provide  this?  Why  should  a 
■community-funded  organization  take  care  of  providing  legal  services 
to  community  citizens?  That  is  your  responsibility,  yours  as  a  law 
professor  and  yours  as  a  member  of  the  bar. 

And  I  am  not  sure  I  can  respond  to  that  adequately.  And  I 
;  guess  that  is  the  purpose  of  this  committee. 

Finally,  in  terms  of  the  consequences,  the  failure  of  legal  services, 
'of  the  ability  to  obtain  legal  services,  makes  our  marketplace  appear 
to  be  anticonsumer  and  makes  consumers  cynical  about  the  justice 
that  they  can  obtain  in  our  marketplaces  and  about  the  very  opera- 
tion of  our  marketplaces. 

The  cynicism  of  consumers  who  talk  to  us  each  day  about  being 
cheated  is  just  enormous. 

What,  then,  would  I  recommend,  or  would  we  recommend?  First, 
the  bar  association  must  make  provision  to  enable  representation  to 
be  provided  free  and,  I  think,  as  Mr.  Moreno  is  going  to  point  out 
to  you,  also  at  low  cost,  because  many  of  the  people  who  approach 
us  work  and  make  a  living;  they  simply  cannot  ailord  to  pay  $500 
for  a  $200  problem,  nor  can  they  afford  to  pay  $75  for  a  $100  prob- 
lem. So  we  must  find  a  way  of  providing  low-cost  services. 

Secondly,  more  research  is  needed  and  Mr.  Brown  will  speak 
about  that. 

Thirdly,  I  think  the  emphasis  must  be  on  city  and  county  con- 
sumer protection  commissions.  I  have  heard  a  lot  of  talk  lately 
about  providing  services  on  a  State  and  local  level,  getting  away 
from  the  Federal  bureaucracy  and  taking  money  back  to  the  States. 
Let  me  say,  in  my  experience,  I  liave  seen  absolutely  no  evidence  of 
this  taking  place  on  the  level  of  consumer  protection. 

City  and  county  consumer  protection  agencies  are  under-funded 
and  understaffed.  We  must  find  a  way  of  building  up  these  agencies 
because  they  deal  with  the  thousands  of  complaints  that  come  in 
everyday  and  where  the  consumer  is  disenfranchised  politically, 
where  he  cannot  get  adequate  representation  locally.  I  think  it  is 
necessary  to  establish — and  Mr.  Moreno  again  will  talk  to  this — a 
network  of  nonprofit  corporations  to  represent  consumers  and  their 
interests.  We  need  nonprofit  corporations  such  as  AYUDA  to  repre- 
sent the  Spanish-speaking  community;  senior  citizens — storefronts, 
if  you  will— to  represent  the  senior  citizens  in  our  country;  inner 
city  storefronts  to  represent  low-income  consumers.  It  can  be  han- 
dled either  by  a  network  of  public  governmental  agencies  or  non- 
pi'ofit  agencies,  depending  upon  the  adequacy  of  representation 
which  they  can  obtain. 

If  we  had  such  a  local  network,  if  this  network  could  then  go 
back  to  the  States  and  report  to  statewide  attorneys  general  offices 
about  their  findings,  if  statewide  attorneys  general  offices  could  then 
report  back  to  agencies  in  the  Federal  Government,  the  Federal 
Government  could  accumulate  this  information  and  then  feed  back 
to  the  local  agencies  recommendations  and  standards.  You  might, 
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for  example,  propose  Federal  legislation  -where  it  is  needed  and 
.State  legislation  where  it  is  needed  by  such  a  network  of  communi- 
cation. If  you  could  have  this  type  of  representation  available  to  the 
consumers,  then  I  could  see  a  'method  of  obtaining  adequate  repre- 
sentation. 

If  I  might,  I  would  like  to  turn  the  microphone  over  for  just  a 
few  minutes  to  Mr.  Brown  to  talk  to  you  about  some  of  our  sugges- 
tions. 

I  Testimony  resumes  at  p.  54.] 

[The  statement  follows :] 

Prepared  by  Professor  Donald  P.  Rothschild,  George  Washington  Uni- 
versity Law  School  :  Richard  D.  Moreno,  President,  Ayuda  Law  Student  ; 
WiNTHROp  Brown,  Student  Director  of  Consumer  Protection  Center, 
George  Washington  University  Law  School 

1,   consumer  help 

The  Consumer  Protection  Center  of  the  George  Washington  University's 
National  Law  Center  operates  on  the  premise  that  aggrieved  consumers  are 
entitled  to  immediate  free  help  from  one  or  more  of  the  federal,  state,  local 
and  private  agencies  created  to  assist  them,  and  that  consumers  should  be 
made  aware  that  such  remedies  exist.  This  also  requires  that  these  agencies  be 
made  aware  of  and  responsible  to  the  nature  and  scope  of  consumer  problems. 
The  Center  has  distinguished  itself  from  other  consumer  protection  agencies  by 
utilizing  the  University's  facilities  to  achieve  these  goals  through  research  and 
model  development. 

Until  recently,  the  consumer  has  been  on  his  own  in  the  Washington  Metro- 
politan area  marketplaces.  Since  the  Center's  inception  in  the  Spring  of  1970, 
more  than  25.000  consumers  have  called,  written  or  walked  into  one  of  its  out- 
lets which  are  operated  by  law  and  undergraduate  students,  as  well  as  profes- 
sional and  paraprofessional  volunteers.  The  Center  operates  phone  service  at  a 
local  television  station  (WTTG-TV,  Metromedia,  Channel  5),  two  storefronts 
serving  the  inner  city  (AYUDA  at  24361/2  18th  Street,  N.W. :  and  the  Consumer 
Action  Center,  2906  Martin  Luther  King  Avenue,  S.E.),  and  a  research  center 
(at  George  Washington  University,  2000  H  Street,  N.W.  Suite  100),  which  is 
equipped  to  do  computer  research.  In  addition,  it  produces  consumer  news 
broadcast,  teaches  classes  in  the  public  schools,  publishes  books  and  articles, 
and  serves  as  a  consultant  to  local  government  consumer  protection  agencies. 
During  this  time  period,  numerous  local  governmental  agencies  have  developed, 
all  of  which  have  used  the  Center's  research,  to  assist  consumers. 

The  Consumer  Protection  Center  is  having  a  national,  as  well  as  local 
impact.  A  similar  program  has  opened  in  New  York  City.  Monographs  about 
how  to  establish  and  operate  model  centers  are  being  distributed  nationally. 
The  Center  is  publishing  the  Consumer  Protection  Reporting  Service  (W.  H. 
Anderson  Company,  1973)  for  professional  and  classroom  usage. 

Since  the  Center  is  involved  in  legal  education,  research,  the  development  of 
model  agencies  to  handle  consumer  problems,  and  consulting  with  numerous 
local  government  agencies  that  deal  directly  with  consumers,  I  believe  we  are 
uniquely  able  to  discuss  the  representation  of  citizen  interests  in  consumer 
problems. 

2.    LEGAL    representation    OF    CONSUMERS 

In  our  experience  the  legal  profession  in  general  has  not  adequately  repre- 
sented consumers,  or  their  interests,  in  marketplace  disputes.  This  is  not  par- 
ticularly surprising  since  the  commercial  law  curricula  in  most  law  schools 
does  not  include  consumer  law,  nor  do  the  traditional  commercial  courses 
focus  on  consumer  problems.  Furthermore,  criminal  curricula  practically  ignore 
the  very  serious  problems  of  white  collar  crimes  in  this  country.  Thus,  most 
lawyers  lack  background  information  about  the  problems  of  consumers  in  our 
marketplaces  which  they  should  have  obtained  in  law  schools.  Neither  do  law- 
yers regularly  acquire  this  information  in  their  practice. 
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Most  consumer  problems  involve  general  damages  of  $100.00  or  less,  although 
the  indirect  consequences  of  such  problems  are  usually  greater.  Yet  a  solution 
may  require  several  hours  of  work,  which  makes  representation  uneconomic  for 
the  practicing  bar.  Tlie  many  problems  now  existing  in  class  action  representa- 
tion have  not  alleviated  the  economic  difficulty  in  handling  civil  consumer 
actions.  Small  Claims  Courts,  which  could  be  utilized  to  handle  individual  con- 
sumer problems,  are  usually  used  by  lawyers  for  collection  purposes,  and  are 
oriented  in  favor  of  the  merchants.  These  difficulties,  however,  do  not  explain 
why  lawyers  (1)  fail  to  establish  bar  referral  services  with  practical  fee 
scales  for  consumer  problems;  (2)  oppose  proposed  local  government  and  pri- 
vate, non-fee  generating  consumer  protection  agencies;  (3)  fail  to  propose  leg- 
islative reform  of  consumer  laws  on  state  and  local  levels  of  government ;  or 
even  (4)  fail  to  represent  consumer  ethics  to  their  business  clients  which  have 
proved  to  be  good  business  practices  where  utilized. 

The  public  interest  bar  has  not  had  any  greater  success  in  representing  con- 
sumers, because  in  addition  to  the  problems  mentioned  above,  their  client 
jurisdiction  has  been  too  limited  and  they  have  had  too  little  funding  to 
handle  the  enormous  volume  of  existing  problems.  Tlie  public  agencies  in  the 
Washington,  D.C.  Metropolitan  area  (which  do  not  include  the  newly  funded 
Ofiice  of  Consumer  Affairs,  District  of  Columbia)  handle  approximately  2,000 
complaints  per  month,  while  private  agencies  in  the  area  handle  another  1,000 
complaints.  As  a  comparison,  the  Office  of  Consumer  Affairs  in  New  York  City 
handles  approximately  ten  times  this  total.  Even  tliougli  half  of  these  com- 
plaints may  not  require  legal  services,  the  residue  is  still  substantial. 

In  summary,  legal  services  available  to  resolve  consumer  disputes  are 
grossly  inadequate. 

3.     CONSEQUENCES    OF    INADEQUATE    SERVICES 

The  .sheer  volume  of  consumer  problems  is  relevant  to  outline  the  scope  of 
legal  services  required,  l)Ut  a  sizeable  proportion  of  these  disputes  involve 
problems  that  can  be  handled  and  often  resolved  without  recourse  to  formal 
legal  action  (paraprofessionally ).  For  example,  of  our  over  25,000  computer- 
ized, verified  complaints  as  of  July  1,  1973,  over  60%  concern  the  sale  of  goods 
and  services  (of  which  15%  involved  automobile  problems)  ;  11%  Involved  real 
property  di.si)utes :  and  8%  credit  and  related  problems  (See  Taitle  1).  Our 
staff  may  either  refer  a  complainant  to  an  existing  organization  with  jurisdic- 
tion and  expertise  to  handle  such  a  problem,  or  may  intervene  directly 
between  disputants  to  attempt  a  voluntary  resolution  of  the  problem.  Our  fol- 
low-up surveys  of  tliese  efforts,  based  on  a  random  sample  of  20%i  of  all  com- 
plaints, indicate  that  in  31%  of  the  cases  we  were  able  to  clarify  the  problem 
and  assist  the  consumer.  In  29%  of  the  cases  we  were  able  to  solve  the  prol)- 
lem  through  our  intervention  to  the  consumer's  satisfaction.  In  another  28%  of 
the  cases  the  consumer  was  able  to  help  himself,  or  herself,  without  our  inter- 
vention. In  10%  of  the  cases  the  problem  was  not  resolved,  and  in  2%  of  the 
complaints  no  action  was  taken.  This  means  that  in  over  2,500  of  the  com- 
plaints which  we  have  attempted  to  handle,  there  has  been  no  resolution.  Fur- 
tliermore,  despite  the  facility  with  which  some  complaints  can  be  handled  vol- 
untarily, tliere  is  also  a  large  proportion  of  problems  which  involve  substantial 
legal  complexity  which  we  cannot  attack  directly.  This  category  contains,  for 
example,  disputes  concerning  retail  installment  sales  contracts,  financing 
charges,  warranties,  default  and  repossession  of  durable  goods  and  automo- 
biles, bait  and  .switch  tactics  and  door-to-door  sales.  In  these  situations,  the 
Center  will  attempt  to  enlist  any  potential  legal  services  available,  which 
brings  us  face  to  face  with  the  problem  of  inadequate  services. 

Consumers,  nonetheless,  do  seek  legal  help  for  their  problems.  For  some 
time,  the  notion  has  been  advanced  that  minority  groups  specifically,  and  low 
income  consumers  in  general,  will  not  use  such  services,  even  wlien  available, 
because  of  distrust  of  establishment  institutions.  Our  empirical  research  in  the 
Washington,  D.C.  Metropolitan  area  show  exactly  the  opposite — nnniely  that 
the  frequency  of  complaints  to  consumer  protection  agencies  (public  and  pri- 
vate) by  population  is  inversely  related  to  the  income  levels  of  the  consumers 
living  in  local  jurisdictions  (See  Table  2).  Since  Consumer  HELP  is  advertised 
as  a  joint  project  of  the  Law  School  and  Metromedia  Television,  many  con- 
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sumers  anticipate  legal  advice  when  they  call  us  about  their  problems,  and  are 
frustrated  when  it  is  explained  tliat  the  project  is  manned  by  law  students 
and  volunteers  who  are  not  able  to  give  legal  advice  or  legal  opinions.  Our 
storefronts  report  that  a  large  number  of  walk-in  consumers  request  the  serv- 
ices of  a  lawyer.  Bar  referral,  where  available,  is  too  costly  many  times  to  be 
justiiied  by  the  amount  of  general  damages  involved  in  the  average  consumer 
problem.  When  we  refer  such  consumers  to  public  agencies  which  handle  con- 
sumer complaints,  they  are  also  disabused  of  the  notion  that  they  will  receive 
tht  traditional  services  of  lawyers. 

The  consequences  of  inadequate  legal  services  have  many  undesirable 
asjjects.  Where  empirical  research  is  conducted,  these  studies  are  replete  with 
cases  of  suffering  and  misery,  not  to  mention  the  economic  waste  involved,  all 
of  which  could  be  obviated  in  many  cases  by  proper  legal  services  and  legisla- 
tion. The  image  of  the  legal  profession  as  problem  solvers  is  tarnished  by  the 
prerequisite  of  large  fees.  In  fact,  the  notion  that  anyone  is  entitled  to  legal 
services  does  not  seem  to  apply  in  our  marketplaces.  The  traditional  doctrine 
that  our  legal  process  operates  through  precedent  and  deterrent  also  seems 
inoperative.  Our  research  indicates  a  substantial  variation  in  both  the  inci- 
dence and  types  of  complaints  which  various  consumers  experience  (See  Table 
2).  Problems  of  the  elderly,  women,  low  income,  Spanish-speaking  and  other 
demographically  sorted  consumers  varies  considerably.  Mr.  Moreno  has  several 
vivid  examples  from  our  files  at  Ayuda  which  he  will  relate.  Yet,  inadequate 
representation  has  obfuscated  these  variations  leaving  large  segments  of  our 
consumer  population  virtually  without  any  legal  services,  legal  precedent  or 
legislative  assistance.  Disuse  of  criminal  sanctions  in  consumer  fraud  cases 
has  blurred  the  legal  definitions  of  white  collar  crime,  and  made  such  sanc- 
tions an  ineffective  deterrent.  Ayuda  again  serves  as  an  instructive  example.  It 
is  now  a  nonprofit  corporation  to  increase  its  manpower  and  financial  capaci- 
ties. Yet,  law  school  clinical  programs  are  still  inadequate  to  meet  its  needs.  It 
lias  been  unable  to  obtain  sulficient  funds  from  federal  or  local  government,  or 
sutiicient  expertice  to  help  obtain  funding.  Neither  Neighborhood  Legal  Serv- 
ices, nor  Legal  Aid  has  any  Spanish-speaking  attorneys  in  the  District  of 
Columbia.  Tliere  are  only  six  private  practitioners  in  the  D.C.  Bar  who  are 
Spanish  speaking.  Unfortunately,  this  inadequacy  is  not  atypical. 

The  total  consequences  of  inadequate  legal  representation  are  impossible  to 
measure,  but  the  result  is  consumer  frustration,  cynicism  about  the  integrity 
of  the  legal  profession  and  our  marketplaces. 

4.     PROPOSED     SOLUTIONS     TO    INCREASK     THE     REPRESENTATION     OF     CITIZEN 
INTERESTS  IN   CONSUMER  AFFAIRS 

Hopefully,  new  materials  and  new  clinical  programs  will  stimulate  legal  edu- 
cation in  the  consumer  field.  There  are  a  half  a  dozen  law  schools  that  have 
instituted  new  programs  in  consumer  law  this  fall.  Your  hearings  should  focus 
attention  on  the  unrealistic  fees  and  inadequate  services  of  the  practicing  bar 
in  the  consumer  field.  Bar  associations  will  undoubtedly  make  arrangements  to 
help  alleviate  these  inequities.  But,  in  my  opinion,  the  problems  of  consumer 
representation  require  more  ambitious  corrective  programs. 

First,  I  think  more  funds  should  be  made  available  for  research  and  model 
development  of  public  and  private  consumer  protection  agencies.  We  need  a 
uniform  method  of  taking,  processing  and  resolving  consumer  complaints ;  and 
a  imiform  language  to  facilitate  the  exchange  of  information.  We  need  com- 
puter research  of  the  variations  of  consumer  problems  that  exist  in  rural, 
urban  and  suburban  marketplaces.  We  need  to  study  how  consumer  and  mer- 
cliaut  problems  vary  according  to  the  consumers'  age,  sex,  income,  occupation, 
education  and  other  demographic  factors.  Such  information  also  will  allow  us 
to  evaluate  existing  and  pending  legislation  in  the  consumer  field  on  all  levels 
of  government. 

Secondly,  the  emphasis  on  consumer  protection  should  be  shifted  to  the 
nexus  of  the  problem — local  city  and  county  government  agencies.  The  infor- 
mation flow  should  be  from  the  consumer  and  the  merchant  to  local  agencies, 
then  to  state  agencies,  and  then  to  federal  agencies.  It  is  important  to  note 
that  at  the  local  level,  legitimate  merchants  regularly  participate  as  members 
of   such   agencies.   Once   accumulated   the   information  can   then    be   analyzed. 
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evaluated  and  disseminated  back  to  the  source  of  tlie  problems  with  federally 
and  state  legislated  standards  where  needed.  There  has  been  a  great  deal  of 
talk  about  shifting  funds  and  other  resources  back  to  the  states,  cities  and 
counties.  However,  in  the  field  of  consumer  representation,  I  not  only  have 
failed  to  see  any  evidence  of  such  a  shift,  but  I  regularly  encounter  resistance 
to  this  idea  on  the  federal  level. 

Thirdly,  I  think  there  are  certain  areas  of  consumer  protection  which 
require  the  establishment  of  private,  non-profit  corporate  agencies  to  represent 
consumers  who  do  not  have  the  political,  economic  or  social  power  to  obtain 
representation  of  their  interests  through  local  government  consumer  protection 
agencies,  private  practitioners,  or  even  the  public  interest  bar.  These  groups 
can  enlist  the  assistance  of  law  schools,  bar  associations  and  other  volunteer- 
groups. 

In  my  opinion,  a  network  of  local  government  and  private  agencies  working 
with  the  active  support  of  an  enlightened  bar  and  backed  up  by  the  resources 
of  the  states  and  federal  government  could  provide  adequate  representation  for 
consumers  and  merchants  in  marketplace  disputes.  This  concept  is  feasible  and 
would  result  in  the  least  amount  of  disruption  of  our  marketplaces,  while 
afEording  the  greatest  representation  of  citizen  interests. 
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TABLE  2— FREQUENCY  OF  COMPLAINTS,  BY  TYPE  AND  RESIDENCE i 


District  of  Columbia  Maryland  Virginia 


Inner         Outer         Mont-        Prince    Arlington        Fairfax  Alex- 

city  city       gomery      Georges  andria 


I.  Fraud-Inducement 2.88  2.58  3.23  2.34  3.33  2.19  2,07 

II.  Contracts; 

Food  and  drug .10 

Services 11. 18 

Goods 14.06 

Real  property 5.56 

Subscriptions 1.  20 

Autos 6.44 

III.  Payment.-. 5.62 

IV.  Default 3.76 

V.  Information.. 3.76  3.23  1.94  2.40  2.07  1.75  3.06 


0 

.04 

.07 

.11 

.14 

.09 

11.14 

7.47 

8.03 

9.31 

5.88 

7.21 

10.23 

7.91 

11.26 

9.43 

6.08 

6.58 

3.65 

2.80 

5.01 

2.99 

1.87 

3.79 

1.23 

1.54 

1.51 

1.84 

.98 

1.08 

5.04 

3.56 

5.36 

4.40 

3.04 

6.68 

3.71 

2.33 

3.08 

2.92 

1.83 

2.98 

1.94 

.90 

1.44 

.97 

.63 

1.32 

VI.  Total2 53.84         42.40         31.35         40.16         37.01         24.02  34.61 

1  Number  of  complaints  per  10,000  residents. 

-'  Detail  may  not  add  to  total  because  of  categories  not  shown. 

Mr.  Brown.  Senator,  my  name  is  Winthrop  Brown.  I  am  director 
of  the  Consumer  Protection  Center  at  the  National  Law  Center  at 
George  Washington  University. 

Senator  Tunney.  Could  you  just  explain  what  your  legal  back- 
ground is  ? 

Mr.  Brown.  I  am  a  third  year  law  student  at  the  George  Wash- 
ington University  National  Law  Center. 

Professor  Rothschild  has  spoken  of  the  need  for  corrective  pro- 
grams more  ambitious  than  those  that  currently  exist  in  the  field  of 
consumer  representation.  To  this  end,  we  have  found  that  more 
funds  should  be  made  available  for  research  and  model  development 
for  public  and  private  consumer  protection  agencies.  We  need  a  uni- 
form method  of  taking,  processing,  and  resolving  consumer  com- 
plaints. We  need  computer  research  of  the  variations  that  exist  in 
rural,  urban,  and  suburban  market  places.  We  need  to  study  how 
consumer  and  merchant  problems  vary  according  to  the  consumer's 
age,  sex,  marital  status,  income,  occupation,  education,  and  other 
demographic  factors.  This  kind  of  information  we  feel,  will  allow  us 
to  evaluate  existing  and  pending  legislation  in  the  consumer  field  on 
all  levels  of  government. 

The  Consumer  Protection  Center  has  made  a  substantial  start  on 
these  directions  and  we  believe  some  of  our  initial  findings  should  be 
of  interest  to  this  committee. 

In  the  3  years  that  the  Consumer  Protection  Center  has  been  in 
operation,  we  have  processed  and  computerized  over  25,000  com- 
plaints. The  table  accompanying  our  written  statement  presents  a 
general  breakdown  of  these  complaints  as  of  July  1  of  this  year. 
Koughly  60  percent  of  our  complaints  involved  a  sale  of  goods  and 
services.  Of  these,  15  percent  ai-e  concerned  with  all  problems.  An 
additional  11  percent  involve  real  property  disputes,  including  land- 
lord-tenant problems.  Eight  percent  deal  with  credit  and  related 
problems. 

Not  only  have  we  broken  down  complaints  by  the  type  of  com- 
plaint, but  we  have  also  broken  them  down  by  the  area  in  which  the 
complainant  resides. 
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It  is  through  this  kind  of  analysis  that  we  can  demonstrate  sub- 
stantial variations  with  regard  to  the  frequency  of  consumer  com- 
plaints between  low-income  and  high-income  areas  and  between 
urban  and  suburban  communities.  A  frequency  chart  is  presented  in 
table  2  of  our  written  statement. 

These  discrepancies  have  encouraged  us  to  gear  our  projects 
toward  specific  consumer  groups  within  the  metropolitan  area.  Mr. 
Moreno  will  speak  about  one  such  consumer  group,  the  Spanish- 
speaking  residents  of  the  District.  We  are  currently  in  the  process  of 
developing  a  storefront  to  handle  complaints  of  a  second  such  group, 
the  community  of  senior  citizens  in  Washington. 

Faced  with  this  wide  variety  of  consumer  problems,  the  Consumer 
Protection  Center  has  found  that  regardless  of  the  type  or  origin  of 
the  complaint,  the  matter  can  generally  be  classified  into  one  of  two 
groups.  The  first  group  consists  of  those  complaints  that  have  a 
good  chance  of  being  resolved  without  recourse  to  formal  legal 
action.  The  second  group  consists  of  those  complaints  that  involve 
substantial  legal  complexities.  In  those  situations  in  which  formal 
legal  action  is  probably  not  necessary,  our  staff  may  either  refer  a 
complainant  to  an  existing  organization  with  jurisdiction  and  exper- 
tise to  handle  such  a  problem,  or  increasingly,  may  intervene 
directly  between  the  disputing  parties  to  attempt  a  voluntary  resolu- 
tion of  the  problem. 

Our  follow-up  surveys  of  these  efforts  based  on  a  random  sample 
of  20  percent  of  all  complaints  indicate  that  in  31  percent  of  the 
cases,  we  were  able  to  clarify  the  problem  and  assist  the  complain- 
ant. 

In  29  percent  of  the  cases,  we,  were  able  to  solve  the  problem 
through  direct  intervention  to  the  consumer's  satisfaction.  In 
another  28  percent  of  the  cases,  the  consumer  was  able  to  help  him- 
self or  herself  without  our  intervention.  In  10  percent  of  the  cases, 
no  action  at  all  was  taken.  This  means  that  in  over  2,500  of  the  com- 
plaints which  we  have  atempted  to  handle,  there  has  been  no  resolu- 
tion. 

This  brings  us  to  the  second  group  ofl  complaints,  those  that 
involve  substantial  legal  complexities,  the  kind  of  problem  that  Mrs. 
Durham,  who  preceded  us,  has  vividly  illustrated.  This  category 
contains,  for  example,  disputes  concerning  retail  installment  sales 
contracts,  financing  charges,  warranties,  default,  and  repossession  of 
durable  goods  and  automobiles,  and  door-to-door  sales.  These  prob- 
lems the  center  cannot  attack  directly.  In  such  a  situation,  we  will 
attempt  to  enlist  any  potential  legal  services  available,  but  we  thus 
confront  head-on  on  a  daily  basis  the  problems  of  inadequate  legal 
services.  This  committee  will  be  hearing  more  specific  suggestions  on 
how  formal  legal  services  may  be  made  available  to  the  consumer. 

I  will  conclude  by  emphasizing  two  points :  First,  there  is  no  ques- 
tion that  a  need  for  professional  legal  services  for  the  consumer 
exists  on  a  broad  scale.  Second,  the  Consumer  Protection  Center  has 
found  that  at  least  part  of  the  answer  lies  in  the  funding  and  sup- 
port of  agencies  that  make  full  use  of  the  resources  of  the  local  com- 
munity, its  media,  and  its  paraprofessional  manpower  to  assist  the 
consumer  in  settling  disputes  rapidly  and  voluntarily. 
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Thank  you. 

Senator  Tunnet.  Thank  you.  Mr.  Brown. 

Mr.  Moreno? 

Mr.  Moreno.  First,  let  me  digress  for  a  moment.  You  mentioned  a 
booklet  on  small  claims  court.  Our  agency,  AYUDA,  was  involved 
in  designing  a  part  of  that  and  also  making  the  Spanish  version  not 
only  available  to  the  Spanish-speaking  community  but  also  designed — 
we  were  involved  in  designing  it  in  such  a  way  that  Spanish-speaking 
people  would  find  it  attractive. 

In  addition  to  that,  we  are  planning  a  minor  project  designed  to 
inform  people  how  to  use  small  claims  courts  and  also  what  to  do 
when  they  get  there. 

We  feel  that  simply  to  provide  the  booklet  is  insufficient. 

Senator  Tunnet.  Mr,  Moreno,  are  you  an  attorney  ? 

]Mr.  ]\IoRENO.  No,  sir,  I  am  a  law  student. 

Senator  Tunnet.  Third  year  law  student  ? 

Mr.  INIoRENO.  No,  second.  I  am  in  charge  of  AYUDA.  I  am  a 
member  of  the  Board  and  I  have  worked  with  Professor  Rothschild 
in  developing  AYUDA  as  it  happens  to  be  at  this  particular  time. 

I  also  want  to  clarify  something.  Professor  Rothschild  mentioned 
that  we  respond  to  the  Spanish-speaking  community  in  Washington, 
D.C.  We  also  receive  a  substantial  number  of  requests  for  assistance 
from  the  Spanish-speaking  people  in  Maryland  and  Virginia. 

I  would  like  to  support  the  things  that  Professor  Rothschild  and 
Mr.  Brown  have  expressed  here  today  by  some  vivid  examples  that 
we  have  taken  from  our  files.  I  want  to  present  them  in  a  summary 
fashion. 

For  example,  we  have  Mrs.  M.,  who  was  denied  an  education  loan 
from  a  bank  in  the  District  because  the  bank  officer  had  checked 
with  the  credit  bureau  and  had  received  an  unfavorable  report.  We 
investigated  and  we  found  that  the  credit  bureau  had  compiled  the 
report  on  the  basis  of  an  error.  We  brought  this  to  the  attention  of 
the  bank  officer.  Nevertheless,  he  declined  to  grant  the  loan.  We 
checked  with  the  credit  bureau.  The  credit  bureau  refused  to  admit 
the  error. 

We  proved  that  the  report  was  in  error  and  then  the  credit  bureau 
refused  to  revise  the  report  unless  Mrs,  M.  would  pay  a  $3  fee.  This, 
of  course,  took  a  great  deal  of  time. 

Senator  Tunnet.  What  happened  ? 

Did  she  pay  the  $3  fee? 

Mr,  Moreno,  No,  she  did  not.  She  decided  to  go  to  another  source 
for  a  loan,  which  in  effect,  actually,  cost  her  more  money, 

Mr,  G.  in  Virginia  was  threatened  with  eviction.  The  reason  was 
that  the  landlord  alleged  that  he  had  lied  when  he  applied  for  the 
apartment.  The  lie  was  this:  )He  listed  himself  and  his  wife  as 
potential  tenants.  His  wife  happened  to  be  pregnant  and  after  they 
moved  in,  a  month  or  so  later,  they  gave  birth  to  twins.  The  twins 
were  not  listed  on  the  application,  not  listed  on  the  lease,  and  there- 
fore, Mr,  G.  had  lied,  right? 

Senator  Tunnet.  Well,  what  happened  ? 

Mr.  Moreno.  They  wanted  legal  assistance,  but  could  not  afford 
legal  assistance  and  were  so  terrified  at  the  prospect  of  being  thrown 
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out  in  the  street  with  two  little  babies,  out  in  the  cold  in  the  winter 
time,  that  rather  than  fight,  they  decided  to  find  another  apartment. 
Senator  Tunney.  So  in  neither  case  that  you  have  mentioned  so 
far  have  you  been  able  to  give  advice  or  assistance  that  was  truly 
satisfactory  to  the  clients  that  you  had. 

Mr.  Moreno.  Not  exactly  true. You  see,  the  purpose  is — also,  you 
have  to  be  aware  of  this  particular  factor,  that  the  Spanish-speaking 
people  do  not  have  an  alternative.  Even  to  the  extent  that  our  par- 
ticular agency  can  secure  the  services  of  an  attorney  or  a  law  stu- 
dent in  court  or  even  to  mediate,  we  are  the  only  viable  alternative 
that  Spanish-speaking  people  have  in  the  metro  area. 

Senator  Tunney.  I  understand  very  definitely  the  value  of  the 
service  insofar  as  it  gives  hope  to  people  because  somebody  is  paying 
attention  to  their  complaint,  to  their  problem.  But  the  bottom  line  is 
that  you  were  not  able  to  assist  them  in  a  way  that  would  have 
enabled  them  to  have  adequate  recourse  throiigh  the  legal  system  to 
pursue  what  they  considered  to  be  their  legal  rights. 

Mr.  Moreno.  That  is  true.  But  I  think  that  my  response  must  be 
supported  by  an  explanation.  The  people  in  circumstances  like  these — 
and  it  happens  many  times — are  not  interested  in  legal  rights  or 
being  aware  of  attorneys'  services  or  anything  like  that.  It  is  the 
nature  of  our  life  style  that  we  require  action  immediately  and  on  a 
reasonable  basis.  Because  of  that  particular  style,  we  take  certain 
alternatives.  If  an  attorney,  for  example,  were  to  request  a  fee  of 
$100  or  $50  or  $250  to  represent  a  client  in  either  of  these  two  cases, 
we  would  seek  help  elsewhere.  We  would  feel,  as  a  matter  of  fact, 
that  the  attorney  was  robbing  us.  We  have  examples  of  that  also. 

Another  example  is  a  gentleman  in  Virginia  was  threatened  with 
eviction  and  he  was  told  by  the  landlord  that  he  had  a  court-  date  on 
a  specific  day.  He  was  to  appear  in  landlord  court  on  a  specific  day. 
"What  happened  was  that  the  clerk  in  the  court  and  the  attorney  for 
the  landlord  had  arranged  to  tell  the  tenant  that  he  had  a  date  to 
appear  in  court  on  a  specific  day.  It  was  not  true.  It  was  not  true 
because  I  went  to  the  court  myself  to  check.  His  name  was  not 
called,  his  name  was  not  on  the  calendar.  When  I  presented  this  to 
the  judge  and — let  me  back  up  a  little  bit. 

I  went,  after  the  calendar  was  called,  I  went  to  the  clerk  and 
asked  her  why  his  name  was  not  on  the  calendar.  She  picked  up  the 
telephone  and  called  the  attorney  for  the  landlord  and  between  the 
two  of  them  they  arranged  a  court  date  for  the  following  Friday.  It 
did  not  matter,  you  see,  how  the  tenant  felt  or  what  sacrifice  he  had 
to  make  to  take  time  off  from  work. 

"\Anien  I  went  to  the  judge's  chambers  to  explain  this  to  him  and 
bring  this  to  his  attention,  he  said  to  me  that  it  was  unfortunate,  but 
he  had  other  more  important  things  to  do.  Then  he  turned  to  his 
secretary  and  said  that  he  had  to  go  home  and  putter  around  the 
house  for  the  rest  of  the  day.  This  was  about  10 :30  in  the  morning. 
Also  in  Virginia,  while  we  were  attending  another  court  case 
involving  landlord-tenant  difficulty,  a  young  man  was  brought 
before  the  judge  and  was  told,  was  asked  if  he  would  plead  guilty  or 
not  guilty  to  driving  without  a  license.  The  judge  took  a  look  at  the 
record  and  discovered  that  he  had  been  in  jail  for  2  weeks  for  driv- 
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ing  without  a  license.  The  judge  asked  the  Government  attorney 
why  that  was  the  case.  The  attorney  said  that  apparently  a  mistake 
had  been  made.  Then  the  Government  attorney  asked  the  judge 
would  it  be  all  right  if  we  did  such  and  such  to  correct  the  record 
and  then  bring  him  back  for  trial. 

The  judge  said,  "I  don't  care  what  you  do  as  long  as  you  don't  tell 
me,  as  long  as  I  don't  know  about  it." 

Senator  Tunney.  Were  you  present  at  the  time  ? 

Mr.  Moreno.  I  was  present. 

Professor  Rothschild.  May  I  say,  Senator,  also  that  the  verifica- 
tion of  each  of  these  complaints  is  available.  We  have  a  written 
record  of  every  complaint  that  Mr.  Moreno  has  stated. 

Senator  Tunney.  Was  a  complaint  made  to  any  representative  of 
the  bar  for  a  judicial  conference  to  test  the  question  and  the  ethical 
commitment  or  lack  thereof  of  the  judge? 

Professor  Rothschild.  No,  sir,  we  are  forced,  as  Mr.  Moreno 
explained,  to  make  certain  pragmatic  choices  which  we  do  not  like  to 
make.  But  we  are  forced  to  do  that  because  of  the  manpower  short- 
age and  also  because  when  you  speak  of  the  bar,  our  problem  is 
defending  ourselves,  in  many  cases,  from  what  is  alleged  to  be  the 
unauthorized  practice  of  law.  Consequently,  we  have  to  take  great 
pains  not  to  practice  law  in  the  Center  as  a  law  school  operation  and 
rather  than  take  a  posture  of  attack,  we  have  taken  a  defensive  pos- 
ture and  have  attempted  to  enlist  support  of  individual  members  of 
the  bar  rather  than  the  bar  at  large. 

Is  that  a  fair  statement,  would  you  say,  Richard  ? 

Mr.  Moreno.  Very  definitely. 

Senator  Tunney.  Did  you  in  this  particular  case  solicit  the  help 
of  an  individual  attorney  ? 

Mr.  Moreno.  Let  me  put  it  this  way.  Senator.  As  I  indicated,  we 
were  there  because  of  another  dispute.  We  had  requested  the  assist- 
ance of  a  public  defender  in  that  particular  suit.  That  attorney  was 
present  in  the  court  at  the  time.  "Whether  he  heard  or  was  paying 
attention  or  not,  I  do  not  know,  but  I  know  that  he  was  present  at 
the  time.  As  a  matter  of  fact,  he  even  indicated  to  us  when  we  went 
to  ask  him  for  help  in  the  other  matter  that  he  felt  that  the  state  of 
the  court  system  in  Virginia  was  such  that  he  could  not  offer  us  very 
much  assistance. 

He  also  indicated  that  his  particular  knowledge,  experience,  and 
expertise  in  this  particular  field  were  all  very  meager. 

In  the  interest  of  time,  I  would  like  to  give  you  just  one  more.  A 
gentleman  had  purchased  a  car  in  1970,  a  brand  new  car,  and  made 
all  except  the  last  two  or  three  payments.  To  make  a  long  story 
short,  the  bank  had  the  car  repossessed.  He  tried  to  negotiate  with 
the  bank  to  make  the  final  two  payments  and  was  unable  to.  We 
tried  to  and  we  encountered  an  arrogant  and  disinterested  individ- 
ual at  the  bank.  If  this  particular  person  had  been  in  a  position  to 
pay  for  an  attorney,  to  hire  an  attorney,  it  would  have  cost  him  a 
great  deal  of  money.  We  are  trying  to  indicate  what  these  examples 
are,  that  for  a  Spanish-speaking  individual  in  this  metro  area,  to  get 
the  services  of  an  attorney  in  cases  of  the  kind  of  problems  he  has 
means  that  he  has  to  pay  a  great  deal  of  money  if  he  can  get  one. 
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If  he  can  get  one  he  can  trust  and  if  he  can  get  one  who  knows, 
has  some  experience  and  expertise  in  the  particular  kind  of  problem 
he  has,  it  will  still  cost  him  not  only  time,  but  money. 

What  actually  happens  is  that  he  is  not  able  to  get  the  service  of 
an  attorney.  Consequently,  he  either  must  come  to  an  agency  like 
ours  or  he  must  suffer  the  consequences,  which  means,  usually,  a  seri- 
ous and  involuntary  disruption  of  his  life  style;  moving  in  the 
middle  of  the  night,  for  example,  with  two  new-born  babies  for 
some  unreasonable  reason  is  no  way  to  live.  These  kinds  of  things  go 
on  all  the  time. 

We  have,  for  example,  in  this  particular  Spanish-speaking  com- 
munity a  large  number  of  people  who  have  reason  to  seek  attorneys' 
services  or  at  least  assistance  with  immigration  difficulties. 

These  I  am  talking  about  are  legitimate  immigration  difficulties. 
They  want  to  change  from  permanent  residency  to  citizenship  or 
whatever.  They  for  some  reason  in  variably  seek  out  the  services  of 
an  attorney  and  are  told  they  must  pay  $500  or  $600  and  the  attor- 
ney many  times  will  simply  sit  on  the  papers.  It  has  been  our  expe- 
rience that  many  immigration  problems  can  be  solved  by  ordinary 
negotiations  with  the  immigration  people — not  always;  sometimes  it 
is  very  difficult.  But  my  point  is  that  attorneys  are  representing 
themselves  as  necessary  in  immigration  difficulties  when  in  fact,  they 
are  not  always  necessary — if  they  perform  a  service,  which  they  do 
not  always  do. 

I  would  like  to,  then,  stop  with  my  examples,  even  though  we 
have  others. 

We  can  discuss  the  concept  of  a  nonprofit  corporation  later  as 
Professor  Rothschild  develops  the  rest  of  his  testimony. 

Senator  Tunney.  Thank  you  very  much. 

Professor  Rothschild.  Senator,  I  guess  in  sum,  I  would  be  much 
more  interested  in  handling  your  questions.  In  sum,  the  point  we 
have  tried  to  make,  one,  that  there  is  inadequate  legal  representa- 
tion; two,  the  consequences  of  this  inadequacy — and  I  am  certain 
this  is  the  basis  of  the  formation  of  this  subcommittee — are  very 
severe  indeed,  because  the  problem  is  very  severe.  We  have  indicated 
to  you  that  we  have  handled  25,000  complaints  as  a  private  agency, 
which  sounds  like  a  grand  number.  We  have  also  indicated  to  you 
that  the  combined  public  and  private  agencies  established  in  the 
Washington  metro  area  handle  3,000  complaints  per  month,  which 
would  come  to  36,000  complaints  per  year  if  my  math  is  correct.  The 
office  of  consumer  affairs  in  New  York  City,  however,  reports  to  us 
that  as  of  last  year  and  now,  they  are  going  at  the  rate  of  over  a 
quarter  of  a  million  complaints  per  year.  A  great  many  of  these 
complaints  can  be  solved  with  paralegal  services;  they  do  not 
require  legal  services.  But  when  you  come  to  the  residue  of  the 
number  of  marketplace  complaints  that  exist  and  you  multiply  this 
nationally,  this  is  an  enormous  number  of  problems  that  do  require 
legal  services. 

I  would  suggest  to  you  that  I  think  something  very  definitely  has 
to  be  done  to  alleviate  this  problem,  because  I  fear  that  the  alterna- 
tive will  be  a  diminution  of  people's  respect  for  the  legal  profession, 
for  our  marketplaces,  and  finally,  the  enormous  waste  and  cost,  eco- 
nomically and  in  human  suffering,  simply  must  be  alleviated. 
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So  I  think  we  must  take  affirmative  steps  to  deal  with  this.  There- 
fore, I  would  like  this  committee  to  very  seriously  consider 
alternative  methods  of  strengthening  the  services  which  are  available 
on  the  local  level  where  the  consumer  problems  exist,  either  by  rein- 
forcing public  agencies  or  by  enlisting  the  help  of  the  bar  associa- 
tion, or  by  strengthening  small  claims  courts  or  by  supporting  pri- 
vate nonprofit  corporations. 

My  recommendation  would  be  to  do  all  of  them. 

Thank  you. 

Senator  Tunney.  Thank  you,  Professor,  Mr.  Brown,  Mr.  Moreno. 

Professor  Rothschild,  what  do  you  feel  are  some  of  the  highlights 
in  the  development  of  consumer  organizations  across  the  Nation? 
Which  has  generally  been  more  responsive,  the  private  or  the  public 
sector  ? 

Professor  Rothschild.  That  varies,  actually,  from  location  to 
location. 

We  have  found  this  emergence  of  local  consumer  protection  agen- 
cies in  certain  areas  to  have  been  very  responsive. 

In  your  jurisdiction,  Senator  Tunney,  one  thing  I  have  just  learned 
of  recently  is  the  Los  Angeles  Bunko  Squad  which  has  been  set  up  by 
the  U.S.  Attorney's  office  in  Los  Angeles  to  handle  the  criminal  side 
of  consumer  fraud — preying  on  elderly  with  franchise  problems  and 
con  artists,  that  type — to  be  very  responsive  to  the  need  of  consum- 
ers. 

In  other  cases,  we  have  found — in  Virginia,  Mr.  Moreno  spoke,  I 
think  knowingly,  about  some  of  the  horrible  problems  that  he  has 
faced  in  Virginia,  In  Virginia,  the  Virginia  Citizens  Consumer 
Council,  which  is  a  private  agency  that  was  instituted — and  I  do  not 
mean  this  in  a  pejorative  sense  at  all — by  one  woman,  a  housewife 
organizing  what  was  developed  into  a  15,000-member  statewide  orga- 
nization, we  have  found  to  be  tremendously  responsive  to  the  need 
of  consumers  in  the  State  of  Virginia.  So  it  will  vary  by  jurisdic- 
tion. 

The  interesting  comparison,  I  think,  is  that  where  the  Government 
can  come  in  and  start  to  stimulate  consumer  interest,  they  will  be 
supported  by  private  agencies.  So  you  have  actually  a  lot  of  interac- 
tion in  the  Washington  metropolitan  area,  where  on  the  other  hand, 
there  is  no  Government  interaction  with  consumer,  private  agencies 
spring  up  as  they  have  in  Virginia  in  a  defensive  type  of  posture. 

So  I  think  we  really  have  an  interplay,  and  I  guess  in  final 
answer,  I  think  the  total  response,  the  total  answer  to  being  the  most 
responsive  to  consumer  problems  would  be  to  have  Government 
agencies  reinforced  by  private  institutions  utilizing  volunteer  serv- 
ices. I  think  really  the  key  to  what  we  are  talking  about  is  to  utilize 
the  volunteer  services  of  bars,  of  law  schools,  of  government  agen- 
cies to  back  up  so  there  can  be  a  combined  attack  on  this  problem. 

Another  advantage  of  doing  it  at  the  local  level  as  I  have  sug- 
gested to  you  is  that  at  the  local  level,  businessmen  are  regularly 
involved  in  consumer  protection  agencies.  Going,  for  example,  in  the 
Washington  metropolitan  area  to  Prince  Georges  County,  to  Mont- 
gomery County,  et  cetera,  the  people  who  sit  on  these  boards  are 
local  businessmen,  along  with  consumer  advocates  and  experts. 
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At  this  level,  there  is  not  the  adversarial  posture.  They  are  acting 
as  consumers.  I  am  sure  you  have  heard  that  a  million  times,  we  are 
all  consumers.  At  the  local  level,  this  is  true.  I  think  you  need  both, 
and  I  do  not  think  you  can  answer  which  has  been  more  responsive, 
except  community  by  community. 

Senator  Tuxxey.  Well,  in  your  prepared  statement,  you  indicated 
that  approximately  20  percent  of  the  complaints  you  get  relate  to 
services  which  are  inadequately  performed.  Do  you  get  complaints 
about  legal  services  which  are  inadequately  performed  ? 

Professor  Rothschild.  Yes,  we  do,  indeed.  Let  me  give  you  an 
example  using  the  immigration  problem.  We  ran  into  a  very  serious 
problem  which,  by  the  way,  last  summer,  we  ran  a  series  of  seven 
shows  on  Metromedia  television  which  concerned  the  visa  consulting 
problem.  This  the  immigration  problem  of  going  to  South  America 
and  literally  recruiting  people  to  come  to  this  country  with  the  idea 
in  mind  that  they  can  get  jobs  as  domestics,  working  in  restaurants, 
and  other  jobs  in  the  job  market,  and  consulting  with  them  as  to 
how  this  is  possible.  I  might  add  also  charging  them  exorbitant  fees, 
which  we  found  to  be  about  $300  when  they  were  consulted  in  South 
America;  then  bringing  them  here,  sometimes  18,  24,  36  months 
later,  even  though  they  were  promised  to  get  into  this  country  in  6 
months,  putting  them  into  domestic  positions;  charging  their 
employer  another  employment  fee  of  $300  or  $500;  both  arrange- 
ments being  totally  unsatisfactory  and  misrepresented  from  the 
inception.  There  was  a  lawyer  who  was  operating  this  consulting 
service  and  was  one  of  the  persons  charged  with  misrepresentation. 

We  attempted  to  deal  with  this  through  the  bar  association.  We 
have  not  progressed  very  far  with  that,  I  might  add.  And  this  prob- 
lem of  visa  consulting  and  immigration  is  not  just  a  Washington 
problem.  It  exists  critically  in  New  York,  in  Chicago,  and  in  the 
Southwest  and  in  the  West  as  well.  It  is  just  that  the  area  of  the 
importing  changes. 

The  legal  profession  has  not  assisted  us  in  that  area,  and  in  many 
cases,  lawyers  are  the  very  culprits  that  are  doing  this.  We  have  not 
found  the  bar  association  very  willing  to  help  us  in  that  area.  That 
is  an  example  our  problem. 

Senator  Tuxxey.  The  bar  association  was  unwilling  to  help,  even 
though  it  was  brought  to  their  attention  ? 

Professor  Rothschild.  It  was  not  quite  that  blatant.  It  was  much 
more  subtle.  It  was,  yes,  we  are  interested,  we  will  investigate  it. 

Senator  Tuxxey.  And  then  nothing  happened  ? 

Professor  Rothschild.  We  are  still  waiting. 

Senator  Tuxxey.  You  stated  and  I  agree  that  one  of  the  major 
problems  in  the  consumer  field  today  is  the  lack  of  information 
which  flows  between  consumers,  attorneys,  Government  officials,  and 
business  interests.  One  effective  way  of  facilitating  this  flow  of 
information  is  through  the  media  and  you  have  indicated  that 
Metromedia  has  been  of  assistance  to  you  in  this  regard. 

Is  your  broadcast  time  free  ? 

Professor  Rothschild.  Yes,  it  is.  And  I  might  indicate  to  you 
that  that  has  a  halo  effect,  so  I  do  not  sound  like  I  am  plugging  one 
station.  We  started  using  the  media  for  consumer  advocacy  in  the 
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Metropolitan  Washin^on  area.  Now  all  the  stations  operating  in  the 
Washington  metropolitan  area  have  consumer  advocate  problems 
and  are  using  the  media  for  such  advocacy.  In  New  York  City,  it  is 
New  York  University  Law  School,  cooperating  with  WNET,  which 
is  a  Public  Broadcasting  System  station,  that  is  attempting  to  do 
the  same  thing. 

They  are  receiving  some  cooperation,  I  know,  from  ABC  as  one  of 
the  networks  in  doing  this.  I  think  the  media  is  a  device. 

Senator  Tunney.  Would  you  describe  the  phone  service  that  your 
organization  operates  at  Metromedia  ? 

Professor  Rohschild.  Yes. 

We  have  a  battery  of  five  phones  to  answer  consumer  inquiries, 
referrals,  and  complaints.  This  service  is  advertised  between  six  and 
eight  times  daily,  free,  by  the  station  through  a  series  of  promo- 
tional plugs  put  on  the  television  station  at  prime  time. 

Likewise,  when  we  run  a  news  program  on  the  10 :00  o'clock  news 
show,  our  service  is  again  promoted.  Law  students  will  man  these 
phones  5  hours  a  day,  5  days  a  week,  taking  the  complaints.  At  this 
stage  we'll  first  of  all  attempt  to  analyze  the  complaint,  and  this  is 
now  a  very  systematized  approach.  We  have  a  series  of  forms  that 
are  uniform  forms  which  attempt  to  help  us  evaluate,  do  the  leg- 
work,  if  you  will,  for  the  consumer  problem.  The  student  will  then 
analyze  whether  an  immediate  referral  of  the  consumer  to  an  exist- 
ing person  will  obtain  in  the  student's  opinion  help  or  relief  for  that 
consumer  who  has  called  in.  If  not,  the  student  may,  one,  do  more 
research  on  the  problem  if  it  is  a  new  problem  to  him,  or  two,  inter- 
vene directly  in  the  consumer's  behalf  where  he  feels,  for  some 
reason  or  another,  the  consumer  does  not  have  a  gasp  of  the  prob- 
lem, is  too  angry  to  get  an  appropriate  response  with  the  com- 
pliance, or  where  we  have  a  particular  link  on  the  other  side  with  a 
person  who  can  help. 

At  that  stage,  we  will  intervene. 

If,  at  this  point,  it  is  clear  that  that  consumer  needs  an  attorney, 
as  Mr.  Moreno  has  explained,  we  will  attempt  to  provide  legal  serv- 
ices. 

Now,  this  may  sound  like  an  actionline  type  of  operation,  which 
has  been  criticized  for  another  runaround.  But  one  of  the  advan- 
tages that  our  service  gives  to  the  consumer  and  gives  to  the  legal 
profession  is,  first  of  all,  filtering  out  problems  which  are  nonlegal 
and  which  can  be  resolved  by  nonlawyers.  Secondly,  we  do  the  leg- 
work  through  this  operation  for  the  lawyer,  so  when  the  problem 
comes  to  the  lawyer,  we  have  already  given  him  a  tentative  analysis 
of  the  problem,  in  many  cases  provided  him  with  documents  to  help 
him  solve  the  problem,  which  cuts  the  costs  down  very  greatly. 

For  example,  you  asked  the  question  about  bar  referral,  the  rates, 
and  you  were  given  the  response  that  the  rate  is  about  $15,  that  is  a 
half  hour.  If  we  can  allow  the  consumer  to  take  to  the  bar  referral 
service,  where  it  is  available,  a  brief,  if  you  will,  of  the  problem, 
then  that  saves  a  lot  of  time  and  effort  for  the  lawyers  handling  the 
case. 

Senator  Tunney.  What  have  you  found  as  to  the  responsiveness 
of  lawyers  to  this  operation  that  you  have  ? 
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Do  they  follow  through  and  assist  the  people  who  call  in  to  the 
station  ? 

Professor  Rothschild.  Again,  I  would  have  to  say  we  would  have 
to  evaluate  that  on  an  individual  basis.  In  some  cases,  firms,  law 
firms,  have  been  very  supportive.  In  some  cases,  individual  lawyers 
have  volunteered  their  services. 

I  think  Mr.  Moreno  now  has  six  ■lawyers  who  are  working  at 
AYUDA  as  volunteers.  In  many  cases,  we  have  run  into  very  stiff 
opposition  from  lawyers  who  feel  that  we  are  interfering,  that  we 
may  be  taking  potential  fees  away  from  them,  and  that  we  are 
indeed  practicing  law  without  a  license.  So  again,  I  cannot  charac- 
terize the  general  response,  but  I  can  say  we  have  run  into  signifi- 
cant opposition.  Not  only  us,  but  other  similar  groups  have  also  had 
similar  experiences. 

Senator  Tuxney.  How  do  you  think  you  can  crack  the  apathy  of 
the  legal  profession  ? 

Professor  Rothschild.  Hopefully  through  hearings  such  as  this, 
because  I  think  you  are  going  to  be  able  to  ask  the  legal  profession 
through  the  bar  associations,  both  the  American  Bar  Association 
and  the  local  bars,  some  very  difficult  questions  and  I  think  they  are 
going  to  be  hard-pressed  to  come  up  with  answers  to  your  questions. 
And  hopefully,  that  will  focus  on  the  problem  that  exists. 

I  think  if  there  is  enough  attention  drawn  to  the  problem,  the  bar 
will  respond  in  its  cumbersome  and  slow  manner.  And  I  think  that  a 
committee  like  this  can  really  do  much  more  to  crack,  as  you  sug- 
gest, the  problem  than,  for  example,  we  could  ever  do  as  one  individ- 
ual group  from  a  law  school. 

Senator  Tunney.  I  certainly  hope  that  that  is  the  case. 
You  have  had  a  lot  of  experience  in  this  area.  What  do  you  think 
of  the  concept.  Professor,  of  the  idea  of  a  national  system  of  small 
claim  courts? 

Professor  Rothschild.  Let  me  take  a  perfect  professional  position 
and  equivocate  in  the  answer.  I  think  there  are  two  answers  to  your 
question. 

First  of  all,  if  we  could  get  a  national  system  of  small  claims 
courts  that  were  effective  and  that  were  small  claims  courts  that 
would  be  very  even-handed  and  would  be  a  place  where  consumers 
could  get  representation — because  we  are  very  careful  about  who  we 
refer  to  small  claims  courts. 

We  do  not  just  say,  walk  into  small  claims  court  and  take  this 
problem  in.  The  consumer  can  end  up  with  a  decision  which  leaves 
him  or  her  in  worse  shape  than  when  they  entered  by  not  under- 
standing the  problem. 

So  I  think  if  we  could  be  assured  of  procedural  protection,  I 
think  if  we  could  be  assured  of,  also,  some  law  reforms,  some  very 
needed  law  reform  in  areas  where  there  are  no  laws  to  help  the  con- 
sumers, under  those  qualifications,  a  national  system  might  be 
advantageous. 

But  I  am  very  cynical  about  those  qualifications  taking  place. 
On  the  other  hand,  I  also  share  Senator  Cook's  concern  about 
saying  build  small  claims  courts,  because  I  am  also  from  the  Mid- 
west. I  am  from  Ohio,  where  I  practiced.  And  I  am  also  acquainted 
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with  the  magistrate's  courts.  If  I  were  called  up  to  come  in  and  sup- 
port that  kind  of  proposition,  I  would  testify  in  favor  of  abolishing 
small  clams  courts  rather  than  have  that  system  recreated,  because 
once  again,  you  are  going  to  expose  a  consumer  to  a  very  hostile 
environment.  And  it  is  a  frightening  experience.  One  of  the  prob- 
lems. Senator,  of  sending  a  person  to  small  claims  court  unrepre- 
sented is  that  to  go  to  court  is  a  frightening  experience.  It  is  not 
pleasant  for  us  and  we  are  used  to  it.  You  take  a  consumer,  an  el- 
derly, a  senior  citizen,  a  Spanish  speaking  consumer,  and  you  throw 
him  into  this  hostile  environment,  and  he  is  frightened,  in  addition 
to  having  to  take  time  off  for  it.  I  want  to  be  very  careful  about 
that,  about  doing  that. 

So  while  I  think  we  should  support  the  idea  of  getting  better 
small  claims  courts  nationally,  we  should  be  very  careful  about  both 
the  procedural  and  the  substantive  legal  problems;  on  the  other 
hand.  I  am  cynical,  because  from  what  I  have  seen  in  my  experience 
outside  of  New  York  and  outside  of  Washington,  D.C.,  I  am  afraid 
of  the  uneven  manner  in  which  these  courts  are  going  to  grow  up. 

Senator  Tunney.  One  final  question,  and  that  is  with  respect  to 
foundations  setting  up  public  corporations  to  assist  citizens  with 
their  grievances.  Very  little  has  been  done,  to  my  knowledge,  in  pro- 
viding money  by  foundations  for  these  purposes.  What  do  you  think 
is  needed  in  the  way  of  reform  of  tax  laws,  perhaps,  or  encourage- 
ment within  the  tax  law  to  make  such  moneys  available  through  the 
mechanism  of  the  foundation  so  people  can  get  better  and  more 
equal  assistance  ? 

Professor  Rothschild.  I  think  that  is,  if  I  may  say  so  without 
attempting  to  patronize  you,  a  really  significant  ancl  loaded  question. 

Cafritz  Foundation  is  funding  one  of  our  pet  projects  this 
summer.  The  Agnes  Meyer  Foundation  is  helping  AYTJDA  transfer 
from  a  university-sponsored  project  to  a  nonprofit  status  by  funding 
them  for  the  next  year. 

So  both  Mr.  Moreno  and  myself  have  had  just  recent  support 
from  local  foundations. 

We  also  ran  into  two  very  interesting  problems.  One  was  tax-ex- 
empt status.  It  was  not  that  we  were  unqualified  for  tax  exempt 
status ;  we  were  qualified.  It  was  that  to  get  qualification,  to  get  our 
operation  qualified,  on  an  exempt  status  took  us  a  great  deal  of  time. 
We  had  to,  again,  ask  for  legal  services  which  were  rendered  free  of 
charge  to  help  push  this  through,  the  tax  exempt  status. 

Mr.  Moreno  operated  as  a  full-time  director  of  AYUDA  for  4 
months  without  pay  because  there  were  no  funds  available,  since 
Meyer  Foundation  had  given  him  the  grant,  he  could  not  receive  the 
grant  until  he  got  tax  exempt  status.  So  he  was  forced  into  all  kinds 
of  undignified  postures  of  raising  money  for  himself  in  the  opera- 
tion. 

And  the  reason  for  that  on  the  other  side,  which  I  think  was  the 
source  of  your  question,  was  the  foundation  was  deathly  afraid  of 
making  a  contribution,  even  with  the  assurance  of  the  lawyer  and  of 
the  IRS  that  we  were  going  to  be  granted  such  status,  because  they 
were  afraid  that  the  IRS  would  be  used  in  some  way  to  attack  their 
tax-exempt  foundation  status. 
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I  guess  the  point  that  I  am  making  is  that  when  we  go  as  tax 
exempt  organizations  to  the  foundations  for  support,  the  best  we  can 
do  is  support  for  the  creation  of  a  center  that  will  provide  services, 
particularly  in  light  of  the  fact  that  the  government  funding  is 
being  withdrawn  to  support  this  type  of  operation. 

So  my  answer  is  I  think  that  "is  a  place  which  would  have  enor- 
mous impact. 

Senator  Tunxey.  We  are  going  to  be  holding,  as  you  know, 
extensive  hearings  on  these  and  related  problems.  In  this  particular 
set  of  hearings,  there  are  6  days  of  hearings,  we  will  be  looking  at 
the  question  of  the  court  awarding  of  attorney^'  fees,  which  is 
another  possibility  for  encouraging  attorneys  to  handle  cases  of  this 
kind  for  consumers  where  the  fee  is  not  of  sufficient  interest  to  the 
attorney  if  he  has  to  receive  that  fee  from  his  client  and  the  client 
cannot  afford  to  pay  the  fee  because  the  claim  is  so  small. 

On  the  other  hand,  as  in  the  case  of  the  witness  who  came  before 
you.  if  the  auto  dealer  was  going  to  have  to  pay  the  fee,  it  might  be 
possible  to  encourage  an  attorney  to  take  the  case.  The  client  would 
then  be  more  willing  to  go  to  an  attorney  if  the  potential  client 
knew  that  there  was  the  cost  of  the  suit  would  require  no  money  out 
of  his  or  her  pocket. 

Do  you  have  any  thoughts  on  that  ? 

Professor  Rothschild.  Yes,  I  do.  In  fact,  my  conversation  with 
Dave  Swankin,  who  is  now  in  the  private  practice  attempting  to 
represent  the  consumer  interst,  suggested  that  I  might  mention  this, 
because  that  is  one  of  the  ways  that  he  sees.  He  also  suggested  what 
I  would  support,  a  caveat.  That  is  that  such  fees  should  be  estab- 
lished on  a  reasonable  basis.  In  other  words,  that  the  principal 
incentive  should  not  be  obtaining  huge  fees  for  lawyers,  that  the 
practicing  bar  ought  to  become  accustomed  to  the  concept  of  certain 
areas  of  the  law  where  fees  are  not  punitive,  but  actually  represent 
the  kind  of  work  effort  that  is  involved,  and  maybe  even  a  little 
lower  than  the  standard  rate  they  might  be  accustomed  to  make.  In 
that  circumstance,  I  think  two  things  could  be  induced :  One,  a  con- 
sumer lawyer  might  be  willing  to  go  into  the  court  and  lose ;  the 
dealer  or  the  merchant  on  the  other  side  might  be  willing  to  come 
into  court  and  lose.  Consequently  if  you  were  not  talking  about 
punitive  fees,  you  might  have  a  much  better  response  on  both  sides 
if  you  could  get  the  practicing  bar  to  go  in. 

Secondly,  you  might  have  a  thrust  toward  another  project  which 
is  going  on  throughout  the  country,  and  that  is  consumer  operation 
with  awarding  of  some  sort  of  cost  to  the  losing  party.  In  other 
words,  there  might  be  a  possibility  of  developing  private  courts 
through  the  arbitration  system,  which  is  in  an  experimental  stage 
and  I  do  not  want  to  say  to  you  that  this  is  the  answer  to  every- 
thing, because  we  do  not  have  enough  information,  but  it  is  one  pos- 
sibility. So  if  you  could  get  fees  awarded  and  they  were  sensible 
fees,  I  would  support  it. 

Mr.  Moreno.  Senator,  I  would  like  to  add  something.  I'm  afraid 
of  something  like  this,  and  I  am  not  quite  sure  what  the  solution  is. 
But  we  have  had  experience  with  the  Criminal  Justice  Act.  The 
Spanish-speaking  people  would  be  looking  for  an  attorney  and  those 
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derelicts  of  the  bar,  the  Fifth  Street  Bar  over  there,  are  hovering 
around  the  courtrooms  looking  for  an  easy  fee,  so  to  speak,  and 
would  represent  themselves  as  being  fluent  in  Spanish  and  their 
Spanish  was  limited  to  huenos  dias,  and  they  would  take  the  case 
and  never  consult  with  the  defendant,  prepare  no  testimony,  do 
nothing  whatsoever,  and  yet  submit  a  bill  to  the  court  for  legal  fees. 
I  cannot  help  but  bring  this  to  your  attention  in  the  hope  that  some- 
thing similar  does  not  happen. 

Senator  Tunney.  Well,  I  want  to  thank  you  very  much,  gentle- 
men, for  your  testimony.  We  are  going  to  adjourn  now,  and  tomor- 
row we  are  going  to  meet  at  10  o'clock,  when  we  will  address  a 
problem  that  many  have  suggested  is  one  of  the  major  impediments 
to  easy  access  to  attorneys,  and  that  is  the  question  of  minimum  fee 
schedules. 

So  until  tomorrow  at  10  o'clock,  the  subcommittee  stands 
adjourned. 

[Testimony  resumes  at  p.  83.] 

[Whereupon,  at  1 :30  p.m.,  the  committee  adjourned  to  reconvene 
at  10  o'clock,  Thursday,  September  20, 1973.] 

[Exhibits  follow :]  ' 

United  States  of  America, 
General  Services  Administration, 
Washington,  B.C.,  September  21,  1973. 
Hon.  John  V.  Tunney, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Mr.  Tunney:  Thank  you  for  your  letter  of  September  7  in  which  you 
recommend  that  listings  dealing  with  the  problems  of  consumers  of  legal  serv- 
ices be  included  in  the  Consumer  Information  Index. 

Because  of  the  Consumer  Product  Information  Center's  awareness  that  many 
consumer  problems  are  not  product  related,  the  word  "product"  has  been 
dropped  from  the  Index  title.  The  change  in  title  broadens  the  scope  of  sub- 
jects the  Index  will  cover. 

Tour  suggestion  for  one  or  more  publications  on  legal  services  is  an  excel- 
lent and  timely  one.  I  have  asked  the  Center's  Executive  Director  to  pursue  it 
immediately.  Center  representatives  will  meet  with  appropriate  staff  of  the 
Department  of  Justice  to  discuss  the  possibility  of  making  this  important 
information  available  to  the  American  consumer. 

Again,  let  me  express  my  appreciation  for  your  interest  in  the  programs  of 
GSA's  Consumer  Product  Information  Center. 
Sincerely, 

DwiGHT  A.  Ink, 
Acting  Administrator. 


[From  The  Washington  Times  Herald,  January  10,  1972] 

The  Settlement  Squeeze — II 

hidden  fees  boost  home's  cost 

(By  Ronald  Kessler) 

Anyone  who  has  bought  a  house  has  had  the  experience.  You  sit  rather 
tensely  before  a  lawyer  or  settlement  clerk.  Papers  are  passed,  documents 
signed. 

You  are  handed  a  sheet  of  mystifying  charges.  There  is  not  much  sense  in 
questioning  them.  You  will  only  be  told  they  are  "set"  or  "required." 

You  want  your  house,  and  with  some  relief,  you  pay. 
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What  you  pay  are  settlement  costs,  an  array  of  legal  fees,  title  insurance 
premiums,  taxes,  and  service  charges  required  by  lenders.  There  is  often  more 
to  the  charges  than  meets  the  eye. 

Consider  the  settlement  sheets  of  Elmer  F.  Blanchard,  a  suburban  Maryland 
title  attorney  with  four  oflSces  in  Prince  George's  and  Montgomery  counties. 
Settlement  sheets  list  all  the  charges  that  must  be  paid  at  settlement. 

Blanchard's  sheets  show  that  home  buyers  are  charged  $55  for  a  survey,  one 
of  the  services  lenders  generally  require.  But,  unknown  to  Blanchard's  clients, 
the  actual  charge  for  most  of  his  surveys  is  $45.  Blanchard  retains  the  extra 
$10. 

Blanchard  acknowledges  that  he  has  what  he  calls  a  "deal"  with  Maryland 
surveyor  Roger  M.  Vales.  He  refers  nearly  all  of  his  survey  business  to  Vales. 
Vales  charges  Blanchard  only  $45,  less  than  the  going  rate  of  $60.  Vales  says 
that  he  sends  Blanchard  a  bill  for  $55.  The  higher  figure  appears  on  the  settle- 
ment sheets,  and  Blanchard  makes  $10  per  settlement. 

Blanchard  says  he  handles  some  700  to  800  settlements  in  this  way  each 
year.  That  comes  to  $7,000  to  $8,000  a  year. 

However,  he  says,  "We're  not  going  to  be  sitting  here  with  any  $8,000  at  the 
end  (of  the  year)." 

Blanchard  figures  part  of  the  money  is  returned  to  Vales  when  Blanchard 
has  to  pay  him  for  surveys  for  which  Blanchard  doesn't  get  reimbursed.  This 
happens  when  home  buyers  cancel  settlements  after  the  survey  has  been  done. 
Other  lawyers  and  surveyors  say  lawyers  nearly  always  pay  surveyors  in  these 
cases  anyway. 

Blanchard  maintains  that  the  "arrangement"  helps  everyone,  since  home 
buyers  pay  $5  less  than  the  going  survey  rate.  He  says  his  other  charges  are 
in  line  with  or  below  the  usual  fees. 

Blanchard  later  said  that  because  of  the  prospect  of  reporting  of  his 
arrangement  in  The  Washington  Post,  he  plans  to  give  all  the  money  to  Vales. 

Henry  R.  Lord,  deputy  attorney  general  of  Maryland,  says  such  a  practice 
would  appear  to  violate  the  Maryland  criminal  law  dealing  with  rebates  at 
real  estate  settlements. 

The  law  cited  by  Lord  provides  that  "no  person  *  *  *  having  any  connection 
whatsoever  with  the  settlement  of  real  estate  transactions  "*  *  *  shall,  for  the 
purpose  of  soliciting,  obtaining,  retaining,  or  arranging  any  real  estate  settle- 
ment or  real  estate  settlement  business,  pay  to  or  receive  from,  any  other 
person,  firm,  or  corporation  any  fee,  compensation,  gift  *  *  *  thing  of  value, 
rebate,  or  other  consideration  *  ♦  *" 

An  arrangement  like  that  de.scribed  by  Blanchard  also  would  appear  to  vio- 
late American  Bar  Association  ethics,  according  to  Rockville  attorney  David  E. 
Betts,  the  president-elect  of  the  Maryland  Bar  Association. 

Blanchard's  arrangement  is  only  one  example  of  the  types  of  hidden  pay- 
ments and  kickback  practices  larding  settlement  costs  in  the  Washington  area. 
The  most  prevalent  payments  are  by  lawyers  and  title  insurance  companies 
(those  who  handle  settlements)  to  developers,  builders,  real  estate  brokers,  and 
lenders  (those  who  bring  in  settlement  business)  ;  settlements  are  generally 
handled  by  title  insurance  companies,  while  in  the  suburbs  they  are  handled 
by  lawyers.  Central  to  the  pervasiveness  of  kickback-type  arrangements  by 
lawyers  is  the  fact  that  no  one,  including  the  lavpyers,  knows  whom  the  law- 
yers represent  at  settlements. 

Lawyers  are  normally  hired  by  one  person,  paid  by  him,  and  given  orders  by 
him.  At  settlements,  however,  although  lawyers  are  supposed  to  represent 
home  buyers,  who  pay  their  fees,  they  are  given  instructions  by  lenders,  and 
many  lawyers  interviewed  conceded  that  their  first  loyalty  is  to  those  who  hire 
them — usually  developers,  brokers,  or  lenders. 

"How  Can  you  represent  people  who  are  on  opposite  sides  of  the  table?"  asks 
Lawrence  A.  Widmayer  Jr.  of  Bethesda's  Jones,  O'Brien  &  Widmayer,  a  law 
firm  that  does  a  large  settlement  business.  Conflict-of-interest  is  inherent  in 
the  work,  he  says. 

Many  home  buyers  have  never  heard  of  settlements,  much  less  settlement 
attorneys,  who  specialize  in  title  work.  They  are  likely  to  hear  the  terms  first 
from  brokers,  lenders,  or  developers  when  they  have  decided  upon  a  house  or 
applied  for  a  mortgage.  Brokers  often  tell  buyers  they  don't  need  their  own 
attorney,  who  would  only  add  to  expenses.  One  way  or  another,  the  buyer  is 
steered  to  where  the  payments  are. 
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The  most  lucrative  arrangement  is  with  developers.  This  is  how  it  works : 
Before  new  houses  are  built,  developers  hire  lawyers  to  check  the  title  to 
the  raw  land  and  to  perform  other  legal  work,  such  as  zoning  appeals. 

Lawyers  say  a  typical  charge  for  such  work  on  a  200-house  development  is 
$16,000.  If  a  buyer  of  a  finished  house  in  the  development  hires  the  same 
lawyer  to  check  title  to  the  property,  the  lawyer's  charge  is  almost  pure  profit, 
since  he  has  already  checked  the  title  and  does  not  reduce  his  fee. 

Richard  B.  Chess  Jr.,  a  Fairfax  lawyer,  estimates  that  the  additional  work 
involved  to  bring  a  title  up  to  date  for  all  the  purchasers  of  200  homes  of 
$40,000  would  be  a  total  of  $1,600. 

If  the  lawyer  gets  the  business  on  all  200  homes,  however,  he  gets  a  total 
title  search  fee  of  $80,000  under  bar  association  minimum  requirements.  He 
gets  another  $20,000  for  drawing  up  papers  and  holding  settlements. 

What  happens  is  that  the  lawyer  makes  a  deal  with  the  developer :  You 
refer  buyers  to  me,  and  I'll  do  the  initial  title  work  for  you  free  or  at  cost. 
The  seller's  settlement  fee  of  $25  to  $50  per  house  is  also  waived. 

"It's  an  open  secret  that  any  builder  that  has  a  subdivision  usually  gets  the 
entire  work  done  free  provided  he  refers  purchasers  to  the  lawyer,"  says  C. 
Edwin  Kline,  president  of  Citizens  Building  and  Loan  Association  Inc.,  Silver 
Spring,  one  of  Montgomery  County's  largest  savings  and  loan  associations. 

F.  Sheild  McCandlish,  who  headed  a  special  Virginia  State  Bar  investigation 
of  the  practices  earlier  this  year,  estimates  that  90  per  cent  of  closings  on  new 
houses  in  Virginia  developments  involve  such  arrangements. 

One  developer  figures  he  saved  $14,000  in  legal  costs  on  20  houses  he  built  in 
Virginia  this  year.  The  developer  said  only  one  out  of  five  Virginia  law  firms 
he  approached  did  not  offer  a  reduced  rate  in  return  for  an  agreement  to  refer 
business. 

"Referring  cases  is  understood  if  you  want  to  reduce  fees,"  says  Carl  Bern- 
stein, president  of  Berlage-Bernstein  Builders,  Inc.,  of  Alexandria,  one  of  the 
largest  builders  in  Virginia  and  Maryland. 

Bernstein's  method  of  following  through  on  his  side  of  the  agreement  is 
simple :  he  refuses  to  sell  a  house  to  anyone  who  won't  settle  with  the  agreed- 
upon  firm,  he  says. 

"We'll  do  them  (title  searches  for  developers)  at  cost,"  acknowledges  Victor 
A.  De  Leon  of  Conroy  &  Williams,  a  Bethesda  and  Prince  George's  County 
title  law  firm.  "The  general  idea  behind  it  is  that  they  (the  developers)  will 
refer  the  finished  business."  New  developers,  he  added,  may  not  get  a  break 
until  they  are  more  established. 

"In  21  years  in  Montgomery  County,"  says  Widmayer,  of  Jones,  O'Brien  & 
Widmayer,  another  established  title  law  firm  in  Bethesda,  "I've  never  heard  of 
a  law  firm  that  doesn't  give  a  special  rate  to  a  developer  with  the  hope  and 
anticipation  that  they  will  get  return  business."  Widmayer  says  his  firm 
knocks  off  up  to  two-thirds  of  title  search  charges  and  waives  other  fees  for 
developers. 

The  American  Bar  Association's  code  of  ethics  says :  "*  *  *  a  lawyer  shall 
not  compensate  or  give  anything  of  value  to  a  person  or  organization  to  recom- 
mend or  secure  his  employment." 

Whether  the  "thing  of  value"  is  legal  services  or  money  is  irrelevant,  says 
N.  Samuel  Clifton,  executive  director  of  the  Virginia  State  Bar  in  Richmond. 
"What  it  amounts  to  is  a  kickback,"  he  says,  and  is  "illegal." 

The  Virginia  law  cited  by  Clifton,  by  the  Virginia  bar  report  on  the  prac- 
tices in  Northern  Virginia,  and  by  the  Virginia  attorney  general's  office  prohib- 
its anyone  from  acting  as  an  agent  for  an  attorney  by  soliciting  business  for 
him.  An  agent  is  defined  as  "one  who  acts  with  or  without  compensation  at 
the  request,  or  with  the  knowledge  and  acquiescence,  of  the  other  in  dealing 
with  a  third  person  or  persons." 

Both  agent  and  attorney  are  subject  to  fines  of  up  to  $1,000  or  jail  terms  of 
up  to  a  year  or  both. 

As  indicated  previously,  the  Maryland  criminal  code  cited  by  Deputy  Attor- 
ney General  Lord  prohibits  those  connected  with  real  estate  settlements  from 
giving  any  "fee,  compen.sation,  gift  *  *  *  thing  of  value,  rebate,  or  other  consid- 
eration *  *  *"  for  the  purpose  of  "soliciting,  obtaining,  retaining,  or  arranging 
any  real  estate  settlement  or  real  estate  settlement  business  *  *  *" 

Many  of  the  lawyers  interviewed  contended  their  arrangements  do  not  vio- 
late the  law  or  professional  ethics  because,  so  far  as  they  know,  developers  do 
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not  insist  that  buyers  settle  with  the  lawyers.  As  a  result,  they  say,  perhaps 
10  per  cent  of  buyers  of  new  houses  settle  elsewhere. 

One  of  the  lawyers,  De  Leon,  added  in  a  subsequent  interview  that  the 
reduced  rates  his  Arm  gives  to  developers  are  still  within  bar  association  mini- 
mums,  because  the  bar's  fee  schedules  permit  negotiated  rates  on  properties 
with  values  in  excess  of  a  certain  level. 

Referring  to  lawyers'  arguments  that  developers  don't  insist  that  all  buyers 
settle  at  the  agreed-on-law  firm,  Betts,  the  president-elect  of  the  Maryland 
State  Bar  Association  says,  "It  doesn't  make  a  hell  of  a  lot  of  difference 
whether  the  developer  says  he'll  give  you  all  or  part  of  it  (the  business)." 
Betts,  a  partner  in  the  Rockville  law  firm  of  Betts,  Clogg  &  Murdock,  which 
does  a  large  title  business,  says  such  arrangements  with  developers  "in  all 
probability  violate  the  (ABA)  ethics." 

Kickback  arrangements  between  attorneys  and  real  estate  brokers  are  harder 
to  pin  down.  "I  wouldn't  tell  you  if  they  did  (offer  me  kickbacks),"  says  Ted 
R.  Lingo,  president  of  Ted  Lingo,  Inc.,  a  Maryland  and  D.C.  real  estate  broker. 
However,  he  says  that  while  some  brokers  insist  on  settlements  with  one 
lawyer,  he  gives  buyers  free  reign. 

The  Virginia  state  bar  report  says  that  "many  attorneys  do  legal  work 
and/or  title  work  for  brokers  at  no  charge  in  consideration  of  the  broker 
directing  settlements  to  those  law  firms." 

Walter  L.  Stephens  Jr.,  the  Fairfax  lawyer  who  initiated  the  investigation 
as  head  of  the  state  bar's  grievance  committee  for  northern  Virginia,  says  that 
it  is  common  practice  for  realtors  to  designate  settlement  attorneys  on  pur- 
chases of  existing  houses  by  getting  buyers  to  sign  contracts  delegating  this 
right  to  the  realtor. 

Gilbert  A.  Schlesinger,  a  Silver  Spring  realtor,  says  brokers  have  told  him 
as  recently  as  several  months  ago,  "  'Why  don't  you  deal  with  so-and-so 
(lawyer).  He  gives  a  kickback."  The  usual  payment  quoted,  says  Schlesinger, 
is  $25  to  $35  per  house. 

John  H.  Beers,  another  Silver  Spring  broker,  says,  "It  (kickbacks  to  bro- 
kers) is  something  that  is  going  on.  People  in  the  trade  say  it's  cash;  $25  a 
case." 

"A  lot  of  brokers  get  a  lot  of  kickbacks,"  says  Kline,  the  president  of  Citi- 
zens Building  and  Loan  Association. 

"When  a  real  estate  broker  is  steering  everyone  to  the  same  lawyer,  it  isn't 
because  of  a  great  fondness  for  him,"  notes  Clifton,  the  Virginia  bar  director. 

Schlesinger  and  others  say  it  is  not  uncommon  for  the  payment  to  take  the 
form  of  free  legal  services,  which  an  average  broker's  oflSce  may  require  once 
a  month.  In  addition,  says  Widmayer  of  Jones,  O'Brien  &  Widmayer,  brokers 
will  get  a  tliird  of  the  legal  charges  knocked  off  when  buying  their  own 
houses. 

"We  figure,  what  the  hell,  it's  out  of  our  pockets,"  says  Widmayer. 

Earlier  this  year,  Robert  E.  Bullard,  a  Rockville  lawyer  active  in  bar  asso- 
ciation affairs,  filed  suit  against  Citizens  Building  and  Loan  Association, 
charging  that  since  1969  it  has  required  that  all  settlements  on  its  mortgages 
be  held  by  two  lawyers. 

The  lawyers,  Herbert  W.  Jorgensen  and  Joe  M.  Kyle  of  Heise,  Kyle  &  Jor- 
gensen  also  are  the  attorneys  for  the  Citizens  S»S:L.  They  have  their  oflSces  in 
the  same  building  in  Silver  Spring.  And  Jorgensen  is  a  member  of  the  S&L's 
advisory  board. 

Bullard  charges  in  his  suit  that  he  was  told  by  Kline,  the  president  of  Citi- 
zens, that  the  institution  was  paying  "approximately  $17,000  a  year  to  their 
attorney  and  had  to  compensate  them  in  some  other  way.  The  feeding  of  all 
settlements  to  their  attorneys  was  their  solution." 

Since  the  suit  was  filed.  Citizens  has  changed  its  practice,  according  to 
Kline.  The  S&L  now  permits  borrowers  to  settle  elsewhere  but  requires  that 
they  pay  Kyle  and  Jorgensen  $70. 

Kline  says  the  fee  is  partly  to  cover  the  lawyers'  charges  for  looking  over 
the  papers  prepared  by  other  lawyers  and  partly  to  prepare  the  required  deed 
of  trust  and  note,  which  the  borrower's  own  lawyer  should  not  therefore  have  to 
do. 

Jorgensen  said  this  practice  protects  home  owners,  since  the  lender  has  the 
greatest  stake  in  the  soundness  of  the  title  to  a  house  on  which  it  lends 
money.  "When  our  attorney  does  it  we  know  it's  right,"  says  Kline. 
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However,  he  said  that  in  return  for  the  funneling  of  business  to  Kyle  and 
Jorgensen,  they  "give  us  some  free  services.  They  won't  charge  if  it's  an  opin- 
ion or  advice."  Jorgensen  did  not  commene  on  Kline's  statement. 

A  similar  arrangement  exists  at  Metropolitan  Federal  Savings  and  Loan 
Association,  whose  Bethesda  office  is  adjacent  to  the  firm  that  gets  the  busi- 
nesrs — Jones,  O'Brien  &  Widmayer.  Ellis  M.  Jones  of  the  law  firm  is  also  senior 
vice  president  and  a  director  of  the  S&L. 

Jessie  Hilderbrand,  president  of  Metropolitan  Federal,  said  the  purpose  of 
the  arrangement  is  to  "insure  safety"  because  the  S&L's  law  firm  can  be 
trusted  to  do  a  good  job. 

The  extra  charge  for  borrowers  who  use  their  own  lawyers  is  $150.  Of  this, 
$35  is  for  preparation  of  papers. 
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Some  lawyers  make  their  own  charge  for  preparation  of  the  same  papers, 
doubling  this  cost  to  the  home  buyer. 

While  many  S&Ls  say  they  don't  require  their  own  lawyer  at  settlement, 
Schlesinger  says  some  lenders  will  "look  a  little  glazey-eyed  at  you  and  give 
the  hint  to  the  broker  not  to  come  back  again"  with  customers  who  insist  on 
their  lawyers. 

In  Virginia,  the  bar  report  says,  many  banks  and  S&Ls  require  that  their 
loans  be  settled  with  specific  firms.  "Usually,  there  is  a  relationship  between  a 
member  of  the  law  firm,  i.e.,  a  directorship,"  the  report  says.  Other  lenders 
charge  an  extra  fee  instead  of  requiring  closing  with  their  attorneys,  it  adds. 

A  Federal  Home  Loan  Bank  Board  regulation  that  became  effective  last  Jan- 
uary permits  S&Ls  to  engage  in  these  practices.  The  Federal  Reserve  Board, 
which  regulates  banks,  has  no  regulation  either  way. 

The  Virginia  bar  report,  too,  concluded  there  was  nothing  wrong  with  the 
practice. 

One  Montgomery  County  S&L  president,  called  the  Federal  Home  Loan  Bank 
Board  regulation  a  "farce." 

"It's  absurd;  all  you  have  to  do  is  read  them  (the  mortgage  documents),"  he 
says.  "What  the  arrangement  does  is  force  everyone  into  the  arms  of  the  law- 
yers, when  the  title  companies  from  D.C.  could  do  the  job  for  far  less,  and  in 
my  opinion,  they  do  a  far  more  professional  job." 

D.C.  banks  and  S&L's  permit  borrowers  to  settle  with  any  lawyer  or  title 
company.  Thornton  W.  Owen,  president  of  Perpetual  Building  Association, 
Washington's  largest  S  »&  L,  says  the  mortgage  documents  are  read  over  by 
clerks  when  they  come  in  from  the  buyer's  lawyers,  and  the  cost  is  considered 
an  ordinary  business  expense. 

The  problem  with  all  these  arrangements,  says  Stephens  of  the  Virginia  bar, 
is  that  lawyers  wind  up  representing  the  interests  of  those  who  hire  them — the 
lenders,  brokers,  and  developers — rather  than  those  of  the  buyers.  If  the 
lawyer  gets  a  substantial  portion  of  his  business  from  a  few  lenders  or  devel- 
opers, he  may  become  dependent  upon  them  and  succumb  to  pressure  to  over- 
look defects  in  title  or  to  give  bad  advice  to  clients,  he  says. 

The  danger  is  not  hypothetical.  Stephens  says  a  number  of  lawyers  have 
told  him  of  attempts  at  such  pressure. 

To  insure  that  lawyers  represent  only  their  clients,  ABA  ethics  provide  that 
a  lawyer  "should  not  accept  compensation  or  any  thing  of  value  incident  to  his 
employment  or  services  from  one  other  than  his  client  without  the  knowledge 
and  consent  of  his  client  after  full  disclosure." 

The  idea  behind  the  rule  is  that  one  giving  compensation  to  a  lawyer  may 
exert  influence  over  him,  and  the  influence  may  not  coincide  with  the  client's 
best  interests. 

Despite  the  rule,  nearly  all  Maryland  title  lawyers  accept  a  "commission" 
from  title  insurance  companies  in  return  for  choosing  a  particular  company. 
(Virginia  lawyers,  by  custom,  do  not.)  And  although  the  ABA  rule  requires 
that  permission  of  home  buyers  be  obtained  before  taking  such  payments,  few 
home  buyers  are  aware  of  the  arrangements,  and  Maryland  brokers  say  they 
have  never  heard  a  lawyer  ask  such  permission. 

Many  Maryland  lawyers  believe  they  comply  with  the  ethic  by  disclosing  the 
arrangement  in  a  printed  line  on  their  settlement  sheets.  The  line,  in  small 
type,  generally  says  the  law  firm  acts  as  the  agent  for  a  title  insurance  com- 
pany and  may  take  a  commission  on  the  insurance  premium. 

I.  John  Ritterpusch  of  Ritterpusch  and  Gingell,  a  Silver  Spring  law  firm 
with  a  large  title  business,  says  that  as  a  rule  he  doesn't  expressly  tell  clients 
about  the  commission.  Instead,  the  charge  for  title  insurance  is  described  on 
his  settlement  sheets  as  "Premium  &  Commission,"  with  no  indication  that  the 
commission  goes  to  Ritterpusch. 

Ritterpusch,  who  is  chairman  of  the  Montgomery  County  Bar  Association's 
real  estate  committee,  says  he  believes  the  description  satisfies  ethical  require- 
ments. He  says  if  the  commissions  were  eliminated,  legal  fees  would  have  to 
go  up. 

The  commission  varies  from  20  per  cent  to  about  35  per  cent  of  the  total 
premium.  Some  lawyers  who  help  write  the  policies  are  paid  commissions  of 
up  to  50  per  cent  of  the  premium. 

Although  title  companies  acknowledge  that  lawyers  who  get  the  lower  com- 
missions do  no  work  in  return,  they  say  that  any  single  company  that  dropped 
the  payments  would  immediately  lose  substantial  business. 
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Whether  home  buyers  always  get  what  they  are  paying  for  at  settlement  is 
an  open  question.  The  Virginia  bar  report  says  that  while  lawyers  certify  they 
have  searched  title  to  a  house  back  at  least  60  years,  "many  attorneys,"  the 
report  says,  "do  far  less  than  a  60-year  examination." 

"There  are  some  shortcutters  in  the  business  who  will  stop  (searching)  with 
a  mortgage — maybe  a  year  back,"  says  T.  Hammond  Welsh  Jr.,  president  of 
Maryland  State  Savings  and  Loan  Association  in  Hyattsville. 

Welsh,  a  former  Prince  George's  lawyer,  says  the  practice  has  been  common 
in  Maryland  for  years. 

Another  common  practice,  the  Virginia  bar  report  says,  is  for  "an  attorney 
to  pay  $75  for  a  certificate  of  title  to  a  $40,000  house  and  charge  the  pur- 
chaser from  $350  to  $400."  Such  certificates,  which  are  purchased  from  free- 
lance searchers  who  can  be  found  in  county  court  houses,  go  for  $35  in  Mont- 
gomery County. 

Lawyers  justify  this  practice  by  saying  their  charges  are  to  cover  their 
liability.  But  the  bar  report  notes  that  when  the  same  lawyer  handles  settle- 
ment on  the  same  house  several  times,  his  "exposure  (liability)  has  not  been 
increased  one  iota,  so  how  can  the  additional  *  *  *  fee  be  justified?" 

Even  the  survey,  a  service  generally  required  by  lenders  to  make  sure  the 
mortgaged  house  is  within  property  lines  and  isn't  encumbered  by  other 
adjoining  properties,  is  not  always  what  it  appears  to  be.  Charles  B. 
DeLashmutt,  a  partner  of  DeLashmutt  Associates,  Arlington  surveyors, 
acknowledges  that  nearly  half  the  surveys  he  supplies  on  existing  properties 
are  ones  he  has  done  for  previous  purchasers. 

He  takes  a  picture  of  the  old  survey,  he  says,  places  a  new  date  on  it,  and 
goes  out  to  the  property  to  make  sure  there  have  been  no  changes. 

DeLashmutt  says  he  charges  as  if  he  had  to  do  a  new  survey  because  his 
liability  is  increased  when  a  new  owner  buys  the  house. 

Rodney  L.  Hanson,  president  of  the  Maryland  Society  of  Surveyors,  says 
lawyers  sometimes  add  on  to  survey  charges  at  settlement.  Often  the  evidence 
turns  up  years  later,  when  a  home  owner  calls  Hanson's  firm,  Hanson  &  den 
Outer  in  Rockville,  to  ask  a  question  about  the  survey. 

The  owner  mentions  what  he  was  charged,  and  it  turns  out  he  paid  as  much 
as  $120  for  a  $60  survey,  Hanson  says. 

Next:  The  title  insurance  companies. 

Book  Reviews 

lawyers  fob  people  of  moderate  means.  by  barlow  f.  christensen.  chicago  : 
american  bar  foundation.  1970.  pp.  313.  $7.50. 

During  1970,  37  of  the  top-ranking  38  graduates  from  a  prestigious  law 
school  did  not  accept  New  York  employment  offers ;  salary  offers  of  $18,(XK)  to 
neophytes  were  met  with  counterdemands  of  20  percent  release  time  for  social 
law  practice.  Nepotism  notwithstanding,  many  sons  of  senior  partners  declined 
to  accept  employment  in  their  fathers'  firms,  preferring  service  in  OEO  spon- 
sored programs.  Yet,  Nader's  Raiders  found  no  diflBculty  in  recruitment  with 
minimal  salary  offers,  if  any.i  Several  non-profit  law  firms  have  been  formed 
to  espouse  public  causes.  Brandeis  t'niversity  has  announced  plans  for  the 
establishment  of  a  law  school  devoted  exclusively  to  public  law.  These  seem- 
ingly disconnected  facts  have  clear  implications  of  a  radical  shift  in  values,  a 
sharp  departure  from  the  profit-prestige-power  syndrome  that  seemed  adequate 
for  earlier  generations.  Each  has  a  direct  relation  to  the  effort  to  provide  law- 
yers for  people  of  moderate  means,  that  amorphous  group  of  tens  of  millions 
of  citizens  referred  to  as  the  "forgotten  man"  in  the  days  of  the  New  Deal. 
Not  only  are  "pervasive  changes  in  society  *  *  *  moving  at  an  almost  incredi- 
bly rapid  pace,"  but  also  the  "so-called  generation  gap — often  vast  in  terms  of 
knowledge  or  understanding — now  seems  at  some  points  to  be  no  wider  in  time 
than  a  year  or  two."  2 

Consider,  then,  the  tragedy  sufficient  to  evoke  the  comment,  "unrealistic, 
inadequate,  irresponsible,  and  unprofessional.  It  disserves  both  the  public  and 


1  Thp  beginning  salary  of  all  Nader  attorneys  Is  $4,500.  Harv.  L.  Rec,  Mar.  11,  1971, 
at  2.  CO'.  V. 

2B.  CHRISTENSEN.  LAWYERS  FOR  PEOPLE  OF  MODERATE  MEANS  292  (1970)  [hereinafter 
cited  as  Christensen]. 
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the  bar."  ^  Such  was  the  response  of  a  member  of  the  ABA  Committee  on 
Availability  of  Legal  Services  to  the  ABA's  adoption  of  a  Code  of  Professional 
Responsibility  permitting  a  lawyer's  participation  in  group  legal  services  "only 
in  those  instances  and  to  the  extent  that  controlling  constitutional  interpreta- 
tion at  the  time  of  the  rendition  of  the  services  [so]  requires"  and,  even  then, 
"unless  prohibited  by  such  interpretation,"  only  if  in  conformity  with  four 
additional  conditions.*  In  view  of  the  exhortations  of  the  newly  adopted  Canon 

8,  that  "A  Lawyer  Should  Assist  in  Improving  the  Legal  System"  and  Canon 

9,  that  "A  Lawyer  Should  Avoid  Even  the  Appearance  of  Impropriety,"  con- 
sider, too,  the  hypocrisy  of  such  action  by  the  ABA  House  of  Delegates  after 
it  had  been  simply  informed  by  the  Chairman  of  the  Committee  on  Evaluation 
of  Ethical  Standards  that  "the  lawyers  of  America  are  not  now  prepared  to 
have  group  legal  services  extended."  ^  With  no  public  debate,  the  ABA  thus 
decided  it  would  not  waste  its  funds  through  emulation  of  the  decade  of  lobby- 
ing by  the  American  Medical  Association  to  resist  all  efforts  to  make  medical 
services  available  to  the  entire  population.  Instead,  by  declaring  such  activity 
unethical  and  espousing  adoption  of  the  Code  by  state  courts,^  the  ABA  has 
foreclosed  discussion  by  reliance  on  the  fiat  of  rule  of  court  with  statutory 
effect.''^  Although  Barlow  F.  Christensen's  scholarly  analysis.  Lawyers  for 
People  of  Moderate  Means,  was  not  completed  when  the  Code  was  adopted,  it 
is  painfully  evident  that  it  would  have  had  no  appreciable  effect.^  There  has 
been  no  groundswell  to  amend  the  Code  nor  has  its  adoption  by  most  states 
raised  more  than  a  few  ripples  of  dissent.  By  seeking  to  turn  the  clock  back- 
ward, the  ABA  has  only  accentuated  the  polarisation  disclosed  by  the  new  life 
pattern  of  young  attorneys. 

This  raises  several  questions  concerning  Mr.  Christensen's  painstaking,  dis- 
passionate and  clinical  analysis  of  every  facet  of  the  socioeconomic,  historic 
and  ethical  factors  involved  in  the  effort  to  extend  quality  legal  services  in 
civil  matters  at  reasonable  cost  to  those  who  do  not  qualify  as  indigent,  yet 
fall  far  short  of  the  property  and  commercial  interests  that  have  every  benefit 
at  their  command.  Narrowly  viewed,  perhaps  the  ABA  could  salve  its  con- 
science by  funding  such  a  research  project  by  a  Senior  Research  Attorney  of 
the  American  Bar  Foundation,  content  that  the  House  of  Delegates  in  its 
republican  form  of  government  would  neither  examine  it  nor  be  swayed  by  the 
facts.  Charitably,  such  a  work  would  supply  the  scholar  and  the  young  attor- 
ney with  solid  foundation  for  their  proven  espousal  of  such  projects.  Ironi- 
cally, it  will  provide  the  United  States  Supreme  Court  with  a  prestigious 
chronicle  to  fortify  its  further  protection  of  such  programs  on  constitutional 
grounds,^  in  spite  of  the  clear  aspiration  of  the  ABA  Code  that  such  funda- 

'  Nahstoll,  Limitations  on  Group  Legal  Services  Arrangements  Under  the  Code  of 
Professional  Responsibility,  DR2-10S(D)  (5)  :  Stale  Wine  in  New  Bottles,  48  Texas  L. 
Rev.  334,  350    (1970). 

<  ABA  Code  of  Professional  Responsibility,  Canon  2,  Disciplinary  Rule  2-103(D)(5). 
The  four  considerations  are : 

(a)  The  primary  purposes  of  such  organization  do  not  include  the  rendition  of 
legal  services. 

(b)  The  recommending,  furnishing,  or  paying  for  legal  services  to  its  members  is 
incidental   and   reasonably  related   to  the  primary  purpose  of  such   organization. 

(c)  Such   organization   does   not  derive  a   financial   benefit  from   the   rendition   of 
legal  services  by  the  lawyer. 

(d)  The  member  or  beneficiary  for  whom  the  legal  services  are  rendered,  and  not 
such  organization,  is  recognized  as  the  client  of  the  lawyer  in  that  matter. 

"  See  Nahstoll,  supra  note  3,  at  348  n.35. 

*  Presently  26  states  have  adopted  the  Code  of  Professional  Responsibility  including 
New  Hampshire,  Maine,  Virginia,  Florida,  Ohio,  West  Virginia.  Kentucky,  Illinois.  Wis- 
consin, Minnesota,  Missouri,  North  Dakota.  South  Dakota.  Nebraska.  Kansas,  Louisiana, 
Arkansas,  Oklahoma,  Colorado,  Arizona,  Hawaii,  New  York,  Pennsylvania,  Maryland, 
Tennessee  and  Vermont.  In  addition  9  other  states  have  approved  the  Code  and  are 
considering  adoption.  These  states  are  Connecticut,  Rhode  Island,  South  Carolina. 
Georgia,  Michigan.  Indiana,  Alaska,  Utah,  Nevada,  Oregon,  Iowa  and  the  District  of 
Columbia.  Letter  from  Fred  Beck,  Staff  Director,  American  Bar  Association  Committee 
on  Professional  Standards  to  the  Valparaiso  University  Law  Review,  Mar.  8,  1971,  on 
file  in  Valparaiso  University  Law  Library. 

'  Court  decisions  have  determined  that  matters  of  ethics  are  exclusively  within  the 
jurisdiction  of  courts  and  cannot  be  changed  by  the  legislature.  See  In  re  Unification 
of  the  New  Hampshire  Bar,  109  N.H.  262,  248  A. 2d  711  (1968)  ;  In  re  Integration  of 
the  Bar,  249  Wis.  523,  25  N.W.2d  500  (1946). 

*  Portions  of  the  book  had  been  made  available  as  interim  statements  orior  to  pub- 
lication. 

^  See  United  Mine  Workers  v.  Illinois  State  Bar  Ass'n.  389  U.S.  217  (1967)  ;  Brother- 
hood of  R.R.  Trainmen  v.  Virginia  ex  rel.  Virginia  State  Bar,  377  U.S.  1  (1964)  ; 
NAACP  V.  Button,  371  U.S.  415  (1963)  (based  on  first  amendment  protection  for  free- 
dom of  speech  and  lltigational  association). 
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mental  guarantees  be  eroded,  if  not  reversed,  by  a  later  court  with  strict  con- 
structionist views.  For  it  is  quite  obvious  that  because  of  self-preference  such 
programs  will  not  receive  the  popular  acclaim  of  bar  associations,  and  only 
through  the  Court,  that  least  democratic  institution  of  government,  will  group 
legal  services  be  tolerated  and  nurtured. 

Conscious  of  the  hot  flames  of  controversy  surrounding  any  discussion  of  his 
subject,  the  author  should  be  pardoned  for  what  may  appear  to  many  as  an 
unduly  methodical  development  of  his  thesis.  Those  critical  of  his  defensive 
posture  should  note  that  for  the  most  part  solid  facts  are  completely  unavaila- 
ble ;  almost  every  one  of  the  author's  careful  developments  of  theorems  is 
essentially  empirical  with  prime  emphasis  on  history,  general  experience  and 
deduction.  Conceding  such  limitations,  the  author  has  nevertheless  assembled  a 
remarkable  body  of  authority  for  his  microscopic  analysis  of  every  pertinent 
factor  in  the  methodology  of  legal  practice.  Although  such  material  is  con- 
stantly focused  on  the  relation  of  such  factors  to  the  service  of  the  public,  not 
surprisingly  it  also  provides  an  ideal  standard  against  which  each  experienced 
attorney  may  measure  his  life's  work,  an  understanding  of  the  goals  toward 
which  each  neophyte  may  aspire,  and  sunlight  for  the  guidance  of  grievance 
committees.^° 

The  greatest  omission  of  the  American  legal  profession  in  the  twentieth  cen- 
tury has  been  the  failure  to  make  counsel  available  to  middle-income  groups. 
Acknowledgement  of  this  shortcoming  by  the  bar  had  just  begun  to  take  place 
in  the  1960's.  As  the  author  lucidly  predicts,  corrective  action  will  require  the 
debunking  of  myths  and  cliches  fashioned  over  a  century  of  organization  and 
growth  of  the  bar  in  its  present  form  and,  therefore,  will  be  quite  diflScult.  But 
initial  steps  toward  reform  have  been  taken. 

Mr.  Christensen's  book  can  serve  as  a  useful  primer  on  the  subject.  Underly- 
ing issues  involved  in  the  problem  of  legal  service  availability  are  cited  and 
analyzed.  The  sources  of  the  author's  information  are  law  reviews,  cases  and 
other  literature  of,  by  and  for  the  bar.  No  field  research  or  statistical  studies 
are  provided.  Nevertheless,  the  author  makes  a  real  contribution  to  the  subject 
through  the  exposition  of  an  unusual  perspective. 

That  perspective  is  an  economic  one.  The  lawyer's  service  is  analyzed  in 
terms  of  objectives,  functional  characteristics,  demand,  marketing,  costs  and 
production.  Such  an  approach  renders  several  valuable  insights.  For  example, 
reasoning  from  the  legal  aid-OEO  legal  service  experience,  the  author  suggests 
that  the  steps  which  may  be  taken  to  increase  availability  of  legal  services  to 
the  middle  class  will  in  turn  fuel  that  demand  and  make  it  even  greater. 

Thinking  the  unthinkable  is  another  valuable  contribution.  The  notions  of 
lower  quality  services  and  open  solicitations  as  a  means  to  lower  price  and 
increase  accessibility  are  dispassionately  explored.  In  the  same  vein,  notions  of 
noncompetition  in  law  practice  and  omnicompetence  of  the  lawyer  are  (cor- 
rectly) labeled  as  myths  and  the  ethical  rules  which  depend  on  these  myths 
for  support  are  analyzed. 

Proposals  for  increasing  the  availability  of  legal  service  include  more 
efficient  law  practices,  larger  practice  units,  specialization,  use  of  paraprofes- 
sionals,  recovery  of  lawyers'  fees  by  successful  litigants,  legal  service  insur- 
ance, subsidies,  better  lawyer  referral  services,  relaxation  of  restrictions  on 
business-getting  activities,  special  law  oflBces  for  clients  of  moderate  means  and 
"group  legal  services."  Each  offends  traditional  values  to  some  degree,  but 
none  is  so  controversial  as  the  "group  legal  services"  proposal.  Stated  simply, 
group  legal  services  (also  known  under  the  appellation,  "intermediary  arrange- 
ments") involves  a  third  party  recommending  or  furnishing  a  lawyer  to  a 
client  or  paying  the  lawyer  in  behalf  of  the  client.  The  bar  finds  dangers  of 
conflict  of  interest,  solicitation,  assembly  line  methods  and  price  cutting  inher- 
ent in  such  arrangements  and  consistently  attacks  such  arrangements  even 
before  the  supposed  dangers  materialize.  Militant  bar  opposition  produced 
injunctions  against  automobile  clubs  and  professional,  labor  and  business  orga- 
nizations in  the  1930's.  The  power  and  prestige  of  liability  and  title  insurers 
enabled  these  group  legal  services  to  survive  the  onslaught. 

But  the  seeds  of  regeneration  of  group  legal  services  were  also  planted  in 
the  1930's.  Decisions  of  courts  and  bar  association  ethics  committees  upheld 
various  legal  aid  and  other  "pro   bono  puMico"   arrangements,  including  the 

^*'  Justice  Brandeis  observed  :  "Publicity  Is  justly  commended  as  a  remedy  for  social 
and  Industrial  disease.  Sunlight  is  said  to  be  the  best  of  disinfectants."  L.  Br.\ndeis, 
Other  People's  Money  and  How  the  Bankers  Spend  It  92  (1933). 
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activities  of  the  Liberty  League,  a  group  offering  free  legal  services  to  "vic- 
tims" of  tlie  New  Deal.  These  precedents  provided  the  underpinning  for 
NAACP  V.  Button  ii  in  which  the  United  States  Supreme  Court  struck  down 
Virginia's  anti-solicitation  laws  as  applied  to  the  civil  rights  litigating  activi- 
ties of  the  National  Association  for  the  Advancement  of  Colored  People.  A 
year  later,  the  constitutionally  protected  scope  of  group  legal  services  was 
expanded  in  Brotherhood  of  Railroad  Trainmen  v.  Virginia  ex  rel.  Virginia 
State  Bar  12  wherein  the  Court  afforded  similar  protection  to  an  arrangement 
in  which  a  union  negotiated  a  discount  in  contingent  fee  arrangements  and 
recommended  lawyers  to  union  members  for  prosecution  of  their  claims  under 
the  Federal  Employees  Liability  Act.^3  Those  who  had  read  Button  and  Broth- 
erhood of  Railroad  Trainmen  as  protections  for  the  assertion  of  federal  rights 
were  disabused  of  such  a  narrow  reading  by  United  Mine  Works  v.  Illinois 
State  Bar  Association,^'^  protecting  an  arrangement  in  which  a  union's  salaried 
attorney-employees  represented  union  members  in  prosecution  of  their  personal 
injury  claims  under  state  law. 

This  trilogy  of  cases  substantially  overlapped  in  time  the  five-year  effort  of 
the  American  Bar  Association  to  modernize  the  century  old  Canons  of  Ethics 
into  a  Code  of  Professional  Responsibility.  In  January  1969,  the  ABA's  Special 
Committee  on  Evaluation  of  Ethical  Standards  published  a  preliminary  draft 
of  the  Code  which  included  provisions  legitimizing  the  group  legal  service 
activities  of :  1)  legal  aid  or  public  defender  ofiices,  2)  military  legal  service 
offices,  3)  lawyer  referral  services,  4)  bar  associations  and  5)  professional 
associations,  trade  associations  or  other  non-profit  organizations.^^  This  was 
too  much  reform  for  the  American  Bar  Association.  The  final  draft  of  the 
Code,  which  was  adopted  by  the  ABA  House  of  Delegates  in  August  1969,  legi- 
timized the  group  legal  service  activities  of :  1 )  legal  aid  or  public  defender 
ofiices,  2)  military  legal  service  offices,  3)  lawyer  referral  services,  4)  bar  asso- 
ciations and  "any  other  non-profit  organization  *  *  *  but  only  in  tho.se 
instances  and  to  the  extent  that  controlling  con.stitutional  interpretation  *  ♦  ♦ 
requires  the  allowance  of  such  legal  service  activities."  i*^  The  final  draft 
approach  has  been  characterized  as,  at  worst,  patently  unconstitutional "  and, 
at  best,  "a  bare  bones  approach  that  would  .shame  a  carrion."  ^^ 

It  appears  that  the  ABA's  regression  will  be  only  a  temporary  setback  to 
the  cause  of  group  services.  California, ^^  Oregon  20  and  the  District  of 
Columbia  21  are  adopting  standards  corresponding  more  nearly  to  those  of  the 
preliminary  draft  than  of  the  ABA  final  draft.  Wisconsin  has  been  the  scene 
of  a  Judicare  experiment.  The  ABA  Special  Committee  on  Availability  of  Legal 
Services  has  undertaken  to  sponsor  experiments  in  legal  cost  insurance.22 

As  with  any  professional  vivisection,  much  of  this  book  may  be  difficult  to 
assimilate ;  yet,  the  author  is  quite  capable  of  inspired  communication  when 
the  occasion  warrants.  Consider:  "[t]his  is  not  to  say,  necessarily,  that  pros- 
criptive  laws  [stifling  outside  competition]  are  wrong,  but  only  that  such  laws 
can  preserve  neither  the  profession's  monopoly  nor  its  status  imless  lawyers 
are  in  fact  meeting  public  demands  and  expectations ;"  23  and  "[t]he  ideal  of 
the  American  legal  system  being  equal  justice  under  law  *  *  *  the  fact  is  that 
as  the  litigative  sy.stem  now  functions,  equal  justice  can  be  had  only  if  both 
sides  *  *  *  are  fully  represented  by  competent  counsel.  *  *  *  If  all  litigants  are 
to  be  equal  *  ♦  *  then  no  litigants  can  be  'more  equal'  than  others."  -*  As  for 
the  bugaboo  of  barratry:  "[W]hile  the  stirring  up  of  frivolous  or  fraudulent 
claims  is  undoubtedly  evil,  the  stirring  up  of  legitimate  claims  which  would 
otherwise  go  unasserted  because  of  the  prospective  claimants'  poverty,  weak- 


"371  U.S.  415   (1963). 

12377  U.S.  1   (1964). 

"   4.5  U.S.C.  5§  .51  et  seq.  (1964). 

"389  U.S.  217    (1967). 

"  ABA  Code  of  Profes.sional  Responsibility,  Canon  2,  Disciplinary  Rule  2-102 
(Prelim.  Draft,  Jan.  15,  1969). 

"ABA  Code  of  Professional  Responsibility,  Canon  2,  Disciplinary  Rule  2-103 (D). 

"  Latto,  Legal  TJthica  and  Grievance  Committee  Recommends  Adoption  with  Amend- 
ments, D.C.B.J.,  Jan-Mar.,  1970.  at  61-63. 

"  Brown,  ABA  Code  of  Professional  Responsibility  :  In  Defense  of  Mediocrity,  5  Val. 
U.L.  Rev.  93,  106  (1970). 

"  See  Nahstoll,  supra  note  3,  at  349. 

=0  Td. 

^  Latto,  supra  note  17,  at  61-63. 

=^  Christensen  65-71. 

^Id.  at  28. 

^*Id.  at  78-79. 
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ness,  ignorance,  or  naivete  may  in  fact  be  a  positive  good."  ^^  Concerning  the 
exploding  effort  of  tliose  seeking  to  obtain  change  within  the  system :  "collec- 
tive effort  to  achieve  common  goals  is  increasing  in  all  fields  of  social,  politi- 
cal, and  economic  endeavor,  and  it  is  a  virtual  certainty  that  such  activity  in 
the  field  of  legal  services  vi^ill  also  continue  to  grow."  ^s  As  for  the  "exclusive, 
license  to  provide  legal  services  to  the  public"'  and  "the  tradition  of  self-regu- 
lation based  upon  ethical  principles :"  ^^  the  public  cannot  be  deprived  "of  any 
meaningful  part  in  determining  what  is  in  its  own  interest ;"  ^a 

[In  presuming  the  infallibility  and  immutability  of  existing  restrictions  and 
in  ignoring  expressed  desires  of  the  public  *  *  *  those  who  would  restrict 
enterprise  by  legal  controls  in  the  name  of  the  public  good  have  the  burden  of 
proof,  and  a  heavy  one.  *  *  *  The  public  is  not  obliged  to  prove  its  need ;  the 
legal  profession  is  obliged  to  justify  the  restrictions-^^ 

And  regarding  "intermediary  arrangements"  where  the  primary  test  of 
potential  conflict  of  interest  and  of  genuine  threat  to  the  lawyer's  professional 
independence  may  be  somewhat  in  doubt :  "other  public-interest  considerations 
— such  as  the  importance  of  the  individual  rights  being  asserted  or  the  practi- 
cal unavailability  of  other  sources  of  legal  assistance — may  nevertheless 
demand  that  it  be  permitted  to  exist."  ^°  Even  with  the  fortification  offered  by 
the  author's  analysis,  these  are  powerful,  no-nonsense  words. 

For  those  who  need  tangible  illustrations,  reference  is  made  to  the  recent 
effort  of  franchisees  to  obtain  relief  from  widely  claimed  abuses  ^i  in  class  units 
under  the  antitrust  laws.  Such  litigation  costs  can  easily  range  from  a  modest 
$100,000  to  one  million  or  more.^^  Efforts  of  franchisees  to  raise  litigation 
funds  among  other  members  of  the  litigating  class  have  been  met  with  the 
counterclaim  that  such  activity  was  itself  a  combination  in  restraint  of 
trade  ^^  and  of  improper  solicitation  suflScient  to  warrant  the  disallowance  of 
class  status,  dismissal  on  the  merits  and  referral  of  the  attorney's  conduct  to 
the  grievance  committee  of  the  state  bar  association.^*  In  order  to  prevent 
such  practical  limitations  from  making  the  pursuit  of  antitrust  relief  illusory, 
this  writer  has  recommended  to  the  Judicial  Conference  that  the  Federal 
Rules  of  Civil  Procedure  and  of  Multidistrict  Litigation  be  amended  to  permit 
early  notice  of  suit  to  each  member  of  the  class,  including  proposals  for  joint 
effort  to  share  the  costs  of  litigation,  subject  to  court  supervision-^^ 

Finally,  since  this  volume  raises  serious  doubts  concerning  the  ethical  pro- 
priety of  well  over  a  dozen  major  provisions  of  the  ABA  Code  of  Professional 
Responsibility,  it  is  appropriate  to  ask  why  the  leaders  of  the  bar  were  unwill- 
ing to  await  the  publication  of  such  an  important  treatise  which  they  must 
have  known  was  almost  ready  for  issuance.  It  is  certainly  relevant  to  suggest 
that  such  newly  discovered  evidence  not  only  justifies  immediate  reconsidera- 
tion of  the  entire  Code  by  the  ABA,  but  also  requires  notice  to  every  court 
which  has  rubber  stamped  it  or  now  has  it  under  consideration.^e  The  author 

^Id.  at  145. 
» Id.  at  253. 

» Id.  at  254. 

^Id.  at  255-56. 

^Id.  at  278. 

'1 H.  Brown,  Franchising:  Trap  for  the  Trusting  (1969),  reviewed,  Swygert, 
4  Val.  U.L.  Rev.  224  (1969)  ;  Brown,  A  Bill  of  Rights  for  Auto  Dealers,  B.C.  Ind.  & 
Com.  L.  Rev.  757  (1971)  ;  Brown,  Franchising  :  A  Fiduciary  Relationship,  49  Texas  L. 
Rev.  650   (1971). 

^  See  Spanos  v.  Skouras  Theatres  Corp.,  364  F.2d  161  (2d  Cir.),  rev'd  on  rehearing 
en.  banc.  364  F.2d  161  (2d  Clr.  1966),  aff'g  235  F.  Supp.  1  (S.D.N.Y.  1964),  cert,  denied, 
35  U.S.  987  (1966)  (over  $80,000  was  awarded  to  plaintiff's  legal  consultant  for  services 
prior  to  an  antitrust  suit). 

33  Merit  Motors,  Inc.  v.  Chrysler  Corp.,  Civil  No.  2000-70   (D.D.C.,  filed  Mar.  3,  1970). 

*•  Halverson  v.  Convenience  Food  Mart,  Inc.,  Civil  No.  70C-499  (N.D.  111.,  filed  Mar.  3 
1970). 

3'  In  addition  to  the  first  amendment  protection  for  freedom  of  lltigational  association, 
note  9  supra  and  accompanying  text,  private  enforcement  of  the  antitrust  laws  has 
long  been  recognized  as  an  essential  adjunct  to  the  government's  obligations.  See 
Bruce's  .Juices,  Inc.,  v.  American  Can  Co.,  330  U.S.  743,  751-52  (1947).  This  practice 
is  facilitated  by  obtaining  competent  counsel  regardless  of  local  restrictions  against 
the  practice  of  law  by  out-of-state  attorneys.  See  Spanos  v.  Skouras  Theatres  Corp., 
364   F.2d   161    (2d  Cir.),  rev'd  on  rehearing  en  banc,  364  F.2d   161    (2d  Cir.   1966). 

^  Aside  from  serious  ethical  and  legal  objections  to  the  proposed  Code,  in  this  writer's 
brief  before  the  Massachusetts  Supreme  Judicial  Court  no  less  than  eight  of  the  Code's 
provisions  are  being  challenged  under  the  Declaration  of  Rights  of  the  Massachusetts 
Constitution  and  under  the  due  process,  equal  protection  and  free  speech  clauses  of  the 
United  States  Constitution.  In  Schuchman,  Ethics  and  Legal  Ethics :  The  Propriety  of 
the  Canons  as  a  Group  Moral  Code,  37  Geo.  Wash.  L.  Rev.  244  (1968),  the  author 
cogently  argues  that  the  canons  are  primarily  directed  at  "the  solo  practitioners  and 
the  small  firms,  to  those  called  the  'little  lawyers.'  "  Id.  at  245. 
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is  to  be  congratulated  for  entering  where  so  few  have  dared  to  tread.  For 
while  there  is  a  growing  belief  that  the  self-policing  practices  of  the  ABA  are 
as  harmless,  though  pernicious,  as  that  of  little  boys  tearing  ofE  the  wings  of 
flies,37  the  direct  and  repercussive  effect  of  ABA  pontifications  are  still  a  force 
with  which  to  be  reckoned.  Fortunately,  there  are  not  only  genuine  ethical  con- 
siderations but  also  legal  principles  whose  power  is  superior  to  the  self-interest 
implicit  in  the  statement  that  "the  lawyers  of  America  are  not  now  prepared 
to  have  group  legal  services  extended."  ^  Compared  with  the  public  interest  to 
be  served,  it  is  impertinent  to  ask  what  the  lawyers  of  America  are  willing  to 
accept. 

Harold  Bbown  and  Jerby  Cohen.* 


[S.  2101,  93d  Cong.,  first  sess.] 

AMENDMENT  Intended  to  be  proposed  by  Mr.  Proxmire  to  S.  2101,  a  bill  to  amend  the 

Truth  In  Lending  Act  to  protect  consumers  against  unfair  billing  practices,  and  for 

other  purposes,  viz  :  Add  the  following  new  title  at  the  end  thereof 

Title  IV — Closing  Costs 
§  40i-  Closing  costs 

(a)  Section  701  of  the  Emergency  Home  Finance  Act  of  1970  is  amended  to 
read  as  follows : 

"allowable  closing  costs  in  the  financing  of  certain  housing  ; 
prohibition  of  certain  fees 

"Sec.  701.  (a)  The  Secretary  of  Housing  and  Urban  Development  shall,  after 
consultation  with  the  Administrator  of  Veterans'  Affairs,  publish  standards 
governing  the  amounts  of  closing  costs  allowable  to  be  paid  by  buyers  and  sell- 
ers in  connection  with  the  financing  of  housing  designed  principally  for  the 
occupancy  of  from  one  to  four  families  and — 

"(1)  which  is  built,  rehabilitated,  or  purchased  with  assistance  provided 
under  the  Revised  National  Housing  Act,  the  National  Housing  Act,  or 
chapter  37  of  title  38,  United  States  Code ;  or 

"(2)   which  is  covered  by  a  mortgage  purchased  by  the  Federal  National 
Mortgage  Association  or  the  Federal  Home  Loan  Mortgage  Corporation. 
"(b)   Unless  the  closing  costs  charged  in  connection  with  the  financing  of 
such  housing  are  allowable  under  standards  published  under  subsection  (a)  of 
this  section  at  the  time  of  such  financing — 

"(1)  no  mortgage  covering  such  housing  shall  be  insured  or  guaranteed 
under  any  such  Act  or  chapter  unless  the  Secretary  or  the  Administrator, 
as  the  case  may  be,  determines  that  any  excess  or  nonallowable  charge 
has  been  repaid ;  and 

"(2)   no  mortgage  covering  such  housing  shall   be  purchased  by   such 
Association  or  Corporation. 
"(c)   Standards  published  under  subsection  (a)  of  this  section  shall — 

"(1)  be  consistent  in  any  area  for  housing  described  in  subsection  (a) 
of  this  section  ;  and 

"(2)   be  based  on  the  Secretary's  estimates  of  the  reasonable  charges  for 

necessary  services  involved  in  closings  for  particular  classes  of  mortgages 

and  loans. 

"(d)   The  Secretary  shall  from  time  to  time  make  such  recommendations  to 

the  Congress  as  he  deems  appropriate  for  legislation  to  reduce  closing  costs 

and  to  standardize  such  costs  for  all  geographic  areas. 

"(e)  Any  person  who  accepts  or  furnishes  anything  of  value  pursuant  to 
any  agreement,  oral  or  otherwise,  that  business  incident  to  or  a  part  of  any 
real  estate  settlement  shall  be  referred  to  any  person  shall  be  fined  not  more 
than  $10,000  or  imprisoned  for  not  more  than  one  year,  or  both,  except  that 
this  subsection  shall  apply  only  in  the  case  of  a  real  estate  settlement  in 
connection  with  housing  referred  to  in  subsection  (a).". 

"  Until  adopted  In  local  jurisdictions,  the  ABA  Code  Is  technically  binding  only  on 
aba  members,  though  grievance  committees  and  courts  have  long  regarded  ABA  opinions 
as  persuasive. 

^Nahstoll,  supra  note  3,  at  348  n.35. 

*  Members  of  the  Massachusetts  Bar. 


79 

(b)  The  standards  referred  to  in  the  amendment  made  by  subsection  (a)  of 
this  section  shall  be  published  not  later  than  one  hundred  and  eighty  days 
after  the  date  of  enactment  of  this  title. 


[S.  2228,  93d  Cong.,  first  sess.] 

A  BILL  To  provide  for  greater  disclosure  of  the  nature  and  costs  of  real  estate  settlement 

services,  to  eliminate  the  payment  of  kickbacks  and  unearned  fees  In  connection  with 

settlement  services  provided  in  federally  related  mortgage  transactions,  and  for 

other  purposes 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 

DEFINITIONS 

Sec.  101.  For  purposes  of  this  Act — 

(1)  the  term  "federally  related  mortgage  loan"  includes  any  loan 
which — 

(A)  is  secured  by  residential  real  property  designed  principally  for 
the  occupancy  of  from  one  to  four  families ;  and 

(B)  (i)  is  made  in  whole  or  in  part  by  any  lender  the  deposits  or 
accounts  of  which  are  insured  by  any  agency  of  the  Federal  Govern- 
ment, or  is  made  in  whole  or  in  part  by  any  lender  which  is  itself 
regulated  by  any  agency  of  the  Federal  Government ;  or 

(ii)  is  made  in  whole  or  in  part,  or  insured,  guaranteed,  supple- 
mented, or  assisted  in  any  way,  by  the  Secretary  or  any  other  oflQcer 
or  agency  of  the  Federal  Government  or  under  or  in  connection  with  a 
housing  or  urban  development  program  administered  by  the  Secretary 
or  a  housing  or  related  program  administered  by  any  other  such 
officer  or  agency ;  or 

(iii)  is  eligible  for  purchase  by  the  Federal  National  Mortgage 
Association,  the  Government  National  Mortgage  Association,  or  the 
Federal  Home  Loan  Mortgage  Corporation,  or  from  any  financial  insti- 
tution from  which  it  could  be  purchased  by  the  Federal  Home  Loan 
Mortgage  Corporation ;  or 

(iv)  is  made  in  whole  or  in  part  by  any  "creditor",  as  defined  in 
section  103  (f)  of  the  Consumer  Credit  Protection  Act  of  968  (15 
U.S.C.  1602(f)),  who  makes  or  invests  in  residential  real  estate  loans 
aggregating  more  than  $1,000,000  per  year ; 

(2)  the  term  "thing  of  value"  includes  any  payment,  advance,  funds, 
loan,  service,  or  other  consideration ; 

(3)  the  term  "person"  includes  individuals,  corporations,  associations, 
partnerships,  and  trusts ; 

(4)  the  term  "settlement  services"  includes  the  following  services  when 
provided  in  connection  with  a  real  estate  settlement :  title  searches,  title 
examinations,  the  provision  of  title  certificates,  title  insurance,  services 
rendered  by  an  attorney,  property  surveys,  the  rendering  of  credit  reports, 
pest  and  fungus  inspections,  and  the  handling  of  the  closing  or  settlement ; 
and 

(5)  the  term  "Secretary"  means  the  Secretary  of  Housing  and  Urban 
Development. 

UNIFORM   SETTLEMENT  STATEMENT 

Sec.  102.  The  Secretary,  in  consultation  with  the  Administrator  of  Veterans' 
Affairs,  the  Federal  Deposit  Insurance  Corporation,  and  the  Federal  Home 
Loan  Bank  Board,  shall  develop  and  prescribe  a  standard  form  for  the  state- 
ment of  settlement  costs  which  shall  be  used  (with  such  minimum  variations 
as  may  be  necessary  to  reflect  unavoidable  differences  in  legal  and  administra- 
tive requirements  or  practices  in  different  areas  of  the  country)  as  the  stand- 
ard real  estate  settlement  form  in  all  transactions  in  the  United  States  which 
involve  federally  related  mortgage  loans.  Such  form  shall  conspicuously  and 
clearly  itemize  the  charges  imposed  upon  both  the  borrower  and  the  seller  in 
connection  with  the  settlement,  and  shall  indicate  whether  the  title  insurance 
premium  included  in  such  charges  covers  or  insures  the  lender's  interest  in  the 
property,  the  borrower's  interest,  or  both.  Such  form  shall  include  all  informa- 
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tion  and  data  required  to  be  provided  for  such  transactions  under  the  Truth- 
in-Lending  Act  and  the  regulations  issued  thereunder  by  the  Federal  Reserve 
Board,  and  may  be  used  in  satisfaction  of  the  disclosure  requirements  of  that 
Act,  and  shall  also  include  provision  for  execution  of  the  waiver  allowed  by 
section  104(c). 

SPECIAL  INFORMATION  BOOKLETS 

Sec.  103.  (a)  The  Secretary  shall  prepare  and  distribute  special  booklets  to 
help  persons  borrowing  money  to  finance  the  purchase  of  residential  real  estate 
to  better  understand  the  nature  and  costs  of  real  estate  settlement  services. 
The  Secretary  shall  distribute  such  booklets  to  all  lenders  which  make  feder- 
ally related  mortgage  loans. 

(b)  Each  booklet  shall  be  in  such  form  and  detail  as  the  Secretary  shall 
prescribe  and,  in  addition  to  such  other  information  as  the  Secretary  may  pro- 
vide, shall  include  in  clear  and  concise  language — 

(1)  a  description  and  explanation  of  the  nature  and  purpose  of  each 
cost  incident  to  a  real  estate  settlement ; 

(2)  an  explanation  and  sample  of  the  standard  real  estate  settlement 
form  developed  and  prescribed  under  section  102 ; 

(3)  a  description  and  explanation  of  the  nature  and  purpose  of  escrow 
accounts  when  used  in  connection  with  loans  secured  by  residential  real 
estate ; 

(4)  an  explanation  of  the  choices  available  to  buyers  or  residential  real 
estate  in  selecting  persons  to  provide  necesary  services  incident  to  a  real 
estate  settlement ;  and 

(5)  an  explanation  of  the  unfair  practices  and  unreasonable  or  unneces- 
sary charges  to  be  avoided  by  the  prospective  buyer  with  respect  to  a  real 
estate  settlement. 

Such  booklets  shall  take  into  consideration  differences  in  real  estate  settlement 
procedures  which  may  exist  among  the  several  States  and  territories  of  the 
United  Seates  and  among  separate  political  subdivisions  within  the  same  State 
and  territory. 

(c)  Each  lender  referred  to  in  subsection  (a)  shall  provide  the  booklet 
described  in  such  subsection  to  each  person  from  whom  is  received  an  applica- 
tion to  borrow  money  to  finance  the  purchase  of  residential  real  estate.  Such 
booklet  shall  be  provided  at  the  time  of  receipt  of  such  application. 

(d)  Booklets  may  be  printed  and  distributed  by  lenders  if  their  form  and 
content  are  approved  by  the  Secretary  as  meeting  the  requirements  of  subsec- 
tion (b)  of  this  section. 

ADVANCE  DISCLOSURE  OF   SETTLEMENT  COSTS 

Sec  104.  (a)  Any  lender  agreeing  to  make  a  federally  related  mortgage  loan 
shall  provide  or  cause  to  be  provided  to  the  prospective  borrower  and  to  any 
officer  or  agency  of  the  Federal  Government  proposing  to  insure,  guarantee, 
supplement,  or  assist  such  loan,  at  least  ten  days  prior  to  settlement,  upon  the 
standard  real  estate  settlement  form  developed  and  prescribed  under  section 
102  and  in  accordance  with  regulations  prescribed  by  the  Secretary,  an  item- 
ized disclosure  in  writing  of  each  charge  arising  in  connection  with  such  set- 
tlement. For  the  purpose  of  complying  with  this  section,  it  shall  be  the  duty  of 
the  lender  agreeing  to  make  the  loan  to  obtain  or  cause  to  be  obtained  from 
persons  who  provide  or  will  provide  services  in  connection  with  such  settle- 
ment the  amount  of  each  charge  they  intend  to  make.  With  respect  to  any 
charges  arising  in  connection  with  the  settlement,  in  the  event  the  exact 
amount  of  any  such  charge  is  not  available,  a  good  faith  estimate  of  such 
charge  may  be  provided. 

(b)  If  any  lender  fails  to  provide  a  prospective  l)orrower  with  the  disclosure 
as  required  by  subsection  (a),  it  shall  be  liable  to  such  borrower  in  an  amount 
equal  to — 

(1)  The  actual  damages  involved  or  $500,  whichever  is  higher,  and 

(2)  in  the  case  of  any  successful  action  to  enforce  the  foregoing  liabil- 
ity, the  costs  of  the  action  together  with  a  reasonable  attorney's  fee  as 
determined  by  the  court ; 

except  that  a  lender  may  not  be  held  liable  for  a  violation  in  any  action 
brought  under  this  subsection  if  it  shows  by  a  preponderance  of  the  evidence 
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that  the  violation  was  not  intentional  and  resulted  from  a  bona  fide  error  not- 
withstanding the  maintenance  of  procedures  adopted  to  avoid  any  such  error. 

(c)  The  provisions  of  subsection  (a)  shall  be  deemed  to  be  satisfied  with 
respect  to  any  settlement  involving  a  federally  related  mortgage  loan  if  the 
disclosure  required  by  subsection  (a)  is  provided  at  any  time  prior  to  settle- 
ment and  the  prospective  borrower  executes,  under  terms  and  conditions  pre- 
scribed by  regulations  to  be  issued  by  the  Secretary  after  consultation  with 
the  Federal  Reserve  Board,  a  waiver  of  the  requirement  that  the  disclosure  be 
provided  at  least  ten  days  prior  to  such  settlement. 

(d)  With  respect  to  any  particular  transaction  involving  a  federally  related 
mortgage  loan,  no  borrower  shall  maintain  an  action  or  separate  actions 
against  any  lender  under  both  the  provisions  of  this  section  and  the  provisions 
of  section  130  of  the  Consumer  Credit  Protection  Act  of  1968  (15  U.S.C.  1640). 

PBOHIBITION  AGAINST  KICKBACKS  AND  UNEARNED  FEES 

Sec.  105.  (a)  No  person  shall  give  and  no  person  shall  accept  any  fee,  kick- 
back, or  thing  of  value  pursuant  to  any  agreement  or  understanding,  oral  or 
otherwise,  that  business  incident  to  or  a  part  of  a  real  estate  settlement 
involving  a  federally  related  mortgage  loan  shall  be  referred  to  any  person. 

(b)  No  person  shall  give  and  no  person  shall  accept  any  portion,  split  or 
percentage  of  any  charge  made  or  received  for  the  rendering  of  a  real  estate 
settlement  service  in  connection  with  a  transaction  involving  a  federally 
related  mortgage  loan  other  than  for  services  actually  performed. 

(c)  Nothing  in  this  section  shall  be  construed  as  prohibiting  (1)  the  pay- 
ment of  a  fee  (i)  to  attorneys  at  law  for  services  actually  rendered  or  (ii)  by 
a  title  company  to  its  duly  appointed  agent  for  services  actually  performed  in 
the  issuance  of  a  policy  of  title  insurance  of  (iii)  by  a  lender  to  its  duly 
appointed  agent  for  services  actually  performed  in  the  making  of  a  loan,  or 
(2)  the  payment  to  any  person  of  a  bona  fide  salary  or  compensation  or  other 
payment  for  goods  or  facilities  actually  furnished  or  for  services  actually  per- 
formed. 

(d)(1)  Any  person  or  persons  who  violate  the  provisions  of  this  section 
shall  be  fined  not  more  than  $10,000  or  imprisoned  for  not  more  than  one  year, 
or  both. 

(2)  In  addition  to  the  penalties  provided  by  paragraph  (1)  of  this  subsec- 
tion, any  person  or  persons  who  violate  the  provisions  of  subsection  (a)  shall 
be  jointly  and  severally  liable  to  the  person  or  persons  whose  business  has 
been  referred  in  an  amount  equal  to  three  times  the  value  or  amount  of  the  fee 
or  thing  of  value,  and  any  person  or  persons  who  violate  the  provisions  of 
subsection  (b)  shall  be  jointly  and  severally  liable  to  the  person  or  persons 
charged  for  the  settlement  services  involved  in  an  amount  equal  to  three  times 
the  amount  of  the  portion,  split,  or  percentage. 

JUBISDICTION  OF  COURTS 

Sec.  106.  Any  action  to  recover  damages  pursuant  to  the  provisions  of  sec- 
tion 104  or  105  may  be  brought  in  the  United  States  district  court  for  the  dis- 
trict in  which  the  property  involved  is  located,  or  in  any  other  court  of  compe- 
tent jurisdiction,  within  one  year  from  the  date  of  the  occurrence  of  the 
violation. 

VALIDITY  OF  CONTRACTS  AND  LIENS 

Sec  107.  Nothing  in  this  Act  shall  affect  the  validity  or  enforceability  of 
any  sale  or  contract  for  the  sale  of  real  property  or  any  loan,  loan  agreement, 
mortgage,  or  lien  made  or  arising  in  connection  with  a  federally  related  mort- 
gage loan. 

REPEAL  OF  EXISTING  LAW 

Sec  108.  Section  701  of  the  Emergency  Home  Finance  Act  of  1970  is 
repealed. 

EFFECTIVE  DATE 

Sec  109.  The  provisions  of  this  Act,  and  the  amendments  made  thereby, 
shall  become  effective  one  hundred  and  eighty  days  after  the  date  of  the  enact- 
ment of  this  Act. 
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THURSDAY,  SEPTEMBER  20,   1973 

U.S.  Senate, 
Subcommittee  ox  Eepresentatiox  of  Citizen  Interests 

OF  the  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:20  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  John  V.  Tunney 
(chairman)  presiding. 

Present :  Senator  Tunney  (presiding). 

Also  present:  Jane  Frank,  chief  counsel;  Neil  Levy,  assistant 
counsel ;  Joseph  Dawahare,  minority  counsel :  Ann  Hennigan,  chief 
clerk,  and  Matthew  Schneider,  staff  assistant. 

Senator  Tunney.  The  subcommittee  will  come  to  order. 

I  would  first  like  to  apologize  to  the  witnesses  for  being  delayed.  I 
was  testifying  over  on  the  House  side  before  the  House  Judiciary 
Committee  on  my  antitrust  bill. 

The  clerk,  apparently,  is  unavoidably  detained  today,  too,  so  I 
apologize  for  the  delay. 

STATEMENT  OF  HON.  JOHN  V.  TUNNEY,  U.S.  SENATOR  FROM  CALI- 
FORNIA, CHAIRMAN,  SUBCOMMITTEE  ON  REPRESENTATION  OF 
CITIZEN  INTERESTS 

Yesterday,  this  subcommittee  began  hearings  on  citizens'  access  to 
attorneys.  We  heard  testimony  indicating  that  thousands  of  Ameri- 
cans are  being  swindled  every  day  in  such  transactions  as  the  pur- 
chase of  a  car  or  home  and  are  powerless  to  do  anything  about  it. 

Our  system  theoretically  guarantees  every  citizen  who  has  a  griev- 
ance his  day  in  court. 

But  yesterday,  we  heard  that  large  numbers  of  Americans  are 
denied  their  legal  rights  simply  because  no  lawyer  will  take  their 
case,  or  because  the  fees  are  too  high,  or  because  a  lawyer  handles 
their  case  ineffectively. 

The  result  is  not  only  a  denial  of  legal  rights,  but  often  severe 
financial  loss  and  an  imderstandable  and  bitter  frustration. 

Today,  we  continue  to  explore  a  longstanding  tradition  of  many 
local  and  State  bars :  the  minimum  fee  schedule.  This  is  a  list  of 
minimum  charges  for  various  services — writing  a  will,  checking  title 
to  a  house,  giving  advice  in  tax  matters,  and  so  forth — which  has 
been  adopted  by  a  bar  association  and  followed  by  the  substantial 
majority  of  lawyers  in  a  community. 

(83) 
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It  has  been  a  subject  of  long  debate  whether  lawyers  have  felt 
compelled  to  follow  minimum  fee  schedules  in  their  communities. 
The  debate  has  been  fueled  by  a  series  of  ethical  opinions  issued 
over  the  years  by  the  American  Bar  Association  and  various  other 
bars. 

We  will  hear  a  good  deal  of  such  opinions  today. 

Last  year,  a  home  buyer  in  northern  Virginia  brought  suit  under 
the  antitrust  laws  against  the  Virginia  State  Bar  and  local  bar  asso- 
ciation in  nothern  Virginia.  He  charged  that  minimum  fee  schedules 
were  illegal  price-fixing  under  section  1  of  the  Sherman  Act. 

The  Federal  district  court  held  that  such  arrangements  were, 
indeed,  illegal  if  they  were  adopted  by  voluntary  bar  associations — 
that  is,  a  bar  association  not  a  part  of  State  bureaucracy  but  formed 
as  a  private  organization.  That  case  is  now  on  appeal. 

Today,  we  will  hear  from  that  homebuyer,  the  Virginia  State  Bar, 
the  American  Bar  Association,  the  Association  of  Trial  Lawyers  of 
America,  the  Antitrust  Division  of  the  U.S.  Department  of  Justice 
and  a  private  attorney  about  the  current  status  of  minimum  fee 
schedules  and  their  possible  role  in  inhibiting  citizen  access  to  attor- 
neys. 

Now  under  normal  procedures,  Mr.  Bruce  Wilson,  Deputy  Assist- 
ant Attorney  General  of  the  U.S.  Department  of  Justice,  would  be 
our  first  witness,  but  Mr.  Wilson  just  followed  me  as  next  witness 
before  the  House  Judiciary  Committee.  He  has  a  doubleheader  today 
so  he  will  testify  when  he  concludes  his  testimony  over  on  the 
House  side. 

So,  our  first_  witness  wil  be  Mr.  Lewis  J.  Goldfarb,  plaintiff  in 
Goldfarb  v.  Virginia  State  Bar^'^  who  is  accompanied  by  Mr.  Alan 
Morrison,  his  attorney. 

STATEMENT  OP  LEWIS  H.  GOLDFAED,  HOMEBUYER  PLAINTIFF  IN 
GOLDFARB  V.  VIRGINIA  STATE  BAR;  ACCOMPANIED  BY  ALAN 
MORRISON,  ESQ.,  ATTORNEY 

Mr.  Goldfarb.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Lewis  H.  Goldfarb.  I  am  an  attorney  licensed  to  practice  in 
the  District  of  Columbia  and  am  employed  in  the  Bureau  of  Con- 
sumer Protection  of  the  Federal  Trade  Commission.  My  job  does  not 
include  any  involvement  with  the  Commission's  Bureau  of  Competi- 
tion and  I  wish  to  emphasize  that  my  comments  today  reflect  only 
my  own  views  and  experiences. 

I  am  honored  to  appear  before  you  today  to  testify  on  the  subject 
of  lawyers'  minimum  fee  schedules  and  their  affect  on  citizen  access 
to  the  legal ^  system.  Specifically,  I  have  been  asked  to  relate  my 
experiences  in  bringing  a  lawsuit  in  which  a  Federal  court  ruled 
that  the  legal  profession  is  not  exempt  from  the  antitrust  laws  and 
that  minimum  fee  schedules  are  a  form  of  price  fixing  in  violation 
of  those  laws. 

I  think  it  is  axiomatic  that  minimum  fee  schedules  impair  one's 
ability  to  obtain  legal  representation.  By  setting  minimum  fees  to  be 

1  Set  forth  in  full  at  page  93. 
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charged  for  a  A-ariety  of  legal  services,  the  Bar  has  decided  that 
such  services  shall  not  be  available  to  those  who  cannot  afford  those 
fees.  What  this  means  in  terms  of  access  to  the  legal  system  is  that 
people  of  low  to  moderate  means  who  earn  too  much  to  qualify  for 
legal  aid  but  not  enough  to  pay  the  minimum  fee,  are  effectively 
denied  legal  representation. 

The  bars'  answer  to  this  charge  is  that  minimum  fee  schedules  are 
merely  suggested  guidelines  to  assist  lawyers  and  particularly  young 
practitioners  to  determine  the  value  of  their  services.  They  claim 
that  minimum  fee  schedules  represent  the  customary  fee  charged  in 
a  given  community  and  are  only  to  be  used  as  one  of  several  factors 
in  determining  the  charge  for  legal  services.  As  further  evidence  of 
the  voluntary  nature  of  these  schedules,  many  bar  associations 
point  to  the  fact  that  none  of  their  members  have  ever  been  dis- 
barred or  otherwise  sanctioned  for  failing  to  adhere  to  the  fee  sched- 
ules. 

My  experience  may  serve  to  resolve  this  dispute.  It  will  illustrate 
how  fee  schedules  and  other  bar  association  regulatory  policies  cause 
the  fees  for  legal  services  to  be  maintained  at  an  artificially  high 
and,  in  many  cases,  exorbitant  level.  I  hope  it  will  provide  this  coni- 
mittee  with  a  factual  basis  to  conclude,  as  I  have,  that  legislation  is 
needed  to  overcome  the  many  obstacles  to  citizen  access  to  the  legal 
system  that  have  resulted  from  the  self-regulation  of  the  legal  profes- 
sion. 

My  experience  with  minimum  fee  schedules  began  in  October  1971, 
when  my  wife  and  I  decided  to  purchase  a  house  in  Reston,  Va.  At 
that  time  we  signed  a  sales  contract  and  were  shown  a  list  of  esti- 
mated settlement  costs.  One  of  the  charges,  a  fee  for  examination  of 
title,  was  set  at  1  percent  of  the  purchase  price.  There  were  asterisks 
next  to  that  figure  and  several  others  referring  to  a  notation  which 
stated  that  these  fees  are  established  by  the  local  bar  association. 

The  house  we  selected  was  one  of  21  houses  still  under  construc- 
tion in  a  cluster  built  by  a  single  developer.  The  sales  contract  speci- 
fied the  name  of  an  attorney  designated  by  the  developer  to  handle 
the  settlement.  I  later  discovered  that  I  was  an  unknowing  party  to 
a  common,  yet  illegal,  arrangement  between  attorneys  and  develop- 
ers. 

Under  this  arrangement  the  attorney  would  agree  to  provide  the 
developer  with  a  variety  of  free  legal  services  incident  to  the  devel- 
oper's acquisition  of  a  suitable  site  and  adequate  construction  financ- 
ing. These  services  would  include  a  complete  examination  of  title  for 
the  entire  parcel  of  land  which  was  necessary  to  secure  the  construc- 
tion loan.  In  return  for  these  services  the  developer  would  agree  to 
require  all  homebuyers  to  use  this  attorney  to  handle  their  settle- 
ments. In  a  typical  development  of  30  townhouses  costing  $40,000 
each,  the  attorney  would  charge  these  purchasers,  according  to  the 
minimum  fee  schedule,  a  total  of  $12,000,  just  for  essentially  updat- 
ing his  earlier  title  examination,  a  service  which  could  not  require 
more  than  a  few  hours  of  a  clerk's  time. 

After  signing  the  contract,  I  wrote  a  letter  to  the  developer's 
attorney  informing  him  that  the  charge  for  title  examination  was  an 
outrage  and,  notwithstanding  the  terms  of  our  contract,  I  intended 
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to  find  an  attorney  who  would  charge  less.  He  Avrote  back  stating 
that  his  fees  conformed  to  the  minmnm  fee  schedules  established  by 
the  county  bar  and  that  the  seller  insisted  that  all  settlements  be  con- 
ducted by  his  law  firm. 

At  this  point  I  began  to  pursue  other  means  of  obtaining  title 
insurance  examination.  I  contacted  a  major  title  company  in  the 
District,  told  them  that  I  was  a  member  of  the  District  of  Columbia 
Bar  and  asked  whether  they  would  insure  title  to  my  property  in 
Virginia  if  I  performed  the  title  examination.  They  informed  me 
that  no  title  company  is  permitted  to  insure  title  in  Virginia  unless 
the  examination  is  performed  by  a  member  of  the  Virginia  Bar,  and 
that  all  of  the  Virginia  attorneys  on  their  approved  list  charged  the 
same  fee.  As  if  to  compound  my  misery,  they  told  me  that  the  fee 
for  searching  title  to  the  same  house  in  District  of  Columbia  or 
Maryland  would  be  about  $160  less  than  the  charge  in  Virginia 
because  title  companies  are  permitted  to  use  nonlawyers  to  perform 
the  task  in  those  jurisdictions. 

I  was  still  not  convinced  that  there  were  no  lawyers,  or  at  least 
young  lawyers  who  would  be  willing  to  charge  a  reasonable  fee  for 
this  service.  I  looked  in  Martindale-Hubbell  for  the  names  of  the 
most  recent  law  graduates  working  for  firms  specializing  in  real 
estate.  My  wife  and  I  sent  letters  to  36  lawyers  throughout  northern 
Virginia  asking  if  they  would  charge  less  than  the  1  percent  rate 
stated  in  the  minimum  fee  schedule  or,  if  not,  whether  they  knew  of 
any  lawyers  who  would.  Nineteen  attorneys  replied  by  letter,  and 
none  of  them  offered  to  charge  below  the  minimum  fee  schedule  or 
knew  of  any  lawyers  who  would. 

One  attorney  stated. 

The County  Bar  Association  has  established  a  minimum 

fee  schedule  which  in  effect  establishes  the  fees  charged  for  title  examination 
in  (the)  County  *  *  *  This  minimum  fee,  for  lack  of  a  better  name,  exists  in 
all  cases  except  in  those  where  a  special  relationship  exists  ...  I  feel  I  am 

ethically    required    to    adhere    to    the    fee    schedule    of   the    

County  Bar  due  to  the  lack  of  any  special  relationship.  This  should  also  be 
true  for  any  other  attorney. 

Another  attorney,  whose  partner  was  president-elect  of  the  local 
bar  association  said : 

Enclosed  is  a  copy  of  the  minimum  fee  schedule  for  the  Northern  Virginia 
Bar.  The  cannon  [sic]  of  ethics  for  our  Bar  Association  prohibits  an  attorney 
from  charging  below  the  minimum  *  *  *  An  attorney  is  usually  not  selected  on 
the  basis  of  a  fee  but  upon  the  client's  confidence  in  his  ability.  If  we  can  fur- 
nish further  information,  please  do  not  hesitate  to  call  on  us. 

A  third  firm,  after  informing  me  that  they  adhere  to  the  mini- 
mum fee  schedule  offered  this  reason  : 

Attorneys  are  not  permitted  to  actively  solicit  legal  business,  and  any  attor- 
ney who  would  reduce  his  fee  for  title  examination  in  order  to  obtain  your 
business  would,  in  my  opinion,  run  afoul  of  the  "no  solicitation"  rule. 

Three  attorneys  contacted  me  by  telephone.  Two  of  them  indicated 
that  they  could  charge  me  less  than  the  minimum  fee  schedule  with- 
out violating  the  Canons  of  Ethics.  If  I  would  agrees  to  assume  the 
status  of  a  long-term  client  of  theirs  they  could  reduce  their  fees 
with  impunity.  The  third  attorney,  whose  firm  owned  a  title  insur- 
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ance  company,  explained  that  the  minimnm  fee  schedules  were 
strictly  enforced  and  that  he  knew  of  an  attorney  who  had  been 
reprimanded  for  habitually  charging  below  the  fee  schedule. 

By  this  time  I  had  resigned  myself  to  paying  the  standard  fee 
and  began  to  investigate  the  extent  to  vv'hich  the  State  Bar  com- 
pelled adherence  to  the  fee  schedules.  The  answer  was  not  difficult  to 
find.  The  American  Bar  Association  had  recently  issued  a  legal 
ethics  opinion  vrhich  held  that  minimum  fee  schedules  can  only  be 
suggested  or  recommended  but  cannot  be  made  obligatory.  Tt  furtlier 
pi'ovided  that  the  mere  failure  to  adhere  to  the  fee  schedule  even 
where  habitual  cannot  by  itself  aiford  a  basis  for  disciplinary  action. 

Shortly  thereafter  the  Virginia  State  Bar  issued  Legal  Ethics 
Opinion  No.  170  which  states,  in  part : 

Your  Committee  disagrees  with  that  part  of  the  ABA  formal  Opinion  323 
that  holds  that  mere  failure  to  follow  a  minimum  fee  schedule,  even  where 
habitual,  cannot,  standing  alone  and  absent  evidence  of  misconduct,  afford  a 
basis  for  disciplinary  action.  It  is  the  opinion  of  this  Committee  that  evidence 
that  an  attorney  habitually  charges  less  than  tlie  suggested  minimum  fee 
schedule  adopted  by  his  local  Bar  Association,  raises  a  presumption  that  such 
lawyer  is  guilty  of  misconduct  and  requires  the  lawyer  to  produce  evidence 
that  such  charges  are  not  made  for  the  purpose  of  soliciting  business. 

This  ruling  along  with  tlie  written  responses  from  19  attorneys 
formed  the  basis  for  the  lawsuit  which  we  filed  against  the  State 
Bar  and  three  local  bar  associations  on  behalf  of  all  homebuyers  in 
Reston,  Va.,  seeking  $1.2  million  in  damages. 

There  is  no  doubt  that  that  the  organized  bar  performs  an  invalu- 
able service  in  promulgating  the  Canons  of  Ethics  and  acting  to 
uphold  the  highest  standards  of  professional  competence  and  respon- 
sibility. However,  in  the  pursuit  of  this  laudable  objective  it  has,  in 
effect,  ruled  that  if  a  lawyer  consistently  charges  a  fee  below  that  of 
his  colleagues  he  is  doing  so  to  solicit  business  which  is  unethical. 
In  other  words,  the  bar  is  saying  that  the  fee  a  lawyer  charges 
should  not  become  a  criterion  upon  which  he  is  hired. 

This  restriction  may  be  acceptable  for  the  fortunate  few  who  can 
select  a  lawyer  solely  on  the  basis  of  his  past  performance,  without 
regard  to  cost.  But  for  vast  numbers  of  people,  the  fee  a  lawyer 
charges  is  the  only  factor  that  is  considered  in  deciding  not  which 
lawyer  to  hire  but  whetlier  any  lawyer  can  be  hired.  To  these  people 
and  to  the  lawyers  who  would  otherwise  be  available  to  serve  them 
the  bar  has  created  an  artificial  barrier  to  the  effective  use  of  the 
legal  system. 

I  would  like  to  conclude  with  a  brief  summary  of  what  I  have 
learned  both  from  my  experience  and  the  experiences  of  others  that 
have  come  to  my  attention  since  my  involvement  with  the  problem. 
The  minimum  fee  schedule  is  just  one  of  many  policies  which  have 
the  effect  of  denying  legal  services  to  the  low-to-moderate  income 
segment  of  our  society.  The  bar  also  places  other  restrictions  on 
attorneys  who  serve  these  clients  that  do  not  exist  for  those  repre- 
senting the  more  affluent  client.  For  example,  it  would  be  unethical 
for  a  lawyer  who  specializes  in  consiuner  protection  law  or  poverty 
law  to  promote  his  specialty  through  the  media  in  a  given  conmiu- 
nity.  Yet  the  bar  gives  formal,  written  approval  to  the  publishing 
and  distribution  of  lists  of  attorneys  who  specialize  in  such  areas  as 

24-625—74 7 


88 

banking,  insurance,  corporation,  negligence  and  probate  law.  Cer- 
tainly there  can  be  no  rational  justification  for  permitting  the  adver- 
tising by  lawyers  who  serve  the  affluent  business  sector  while  raising 
ethical  objections  to  the  same  practice  when  used  to  bring  legal  serv- 
ices to  those  of  lesser  means. 

Using  the  cloak  of  their  mandate  to  maintain  high  standards  of 
professional  competence,  State  bars  engaged  in  a  variety  of  practices 
designed  to  insure  high  incomes  for  their  members  and  reduce  com- 
petition from  neighboring  jurisdictions.  Wliat  rationale  can  there  be 
for  requiring  a  local  attorney  to  appear  in  every  case  filed  in  a  Fed- 
eral District  Court?  Yet  I  was  precluded  from  filing  my  case  in  the 
Eastern  District  of  Virginia  vmtil  I  found  a  Virginia  attorney  to  lend 
his  name  to  the  pleadings,  which  is  not  a  small  task  when  you  are 
suing  the  bar.  This  same  attorney  was  required  to  close  his  law  office 
in  the  District  of  Columbia  as  a  condition  to  retaining  his  license  to 
practice  law  in  Virginia. 

It  is  difficult  to  see  how  any  of  these  requirements  bear  a  relation- 
ship to  one's  fitness  to  practice  law.  Assuming,  as  courts  have  held, 
that  there  is  a  constitutional  right  to  practice  law,  there  can  be  no 
justification  for  allowing  local  bar  associations  to  apply  parochial 
and  self-serving  limitations  on  an  individual's  access  to  that  right. 

"Wliat  is  most  ironic  about  the  problem  of  representation  of  citizen 
interests  is  that  tliere  have  never  been  more  lawyers  than  there  are 
today  who  are  willing  to  forego  large  incomes  for  the  satisfaction  of 
representing  the  interests  of  oppressed  people.  I  respectfully  submit 
that  the  first  step  in  assuring  citizen  access  to  these  lawyers  is  to 
remove  the  restraints  imposed  by  the  organized  bar  on  its  own  mem- 
bers. 

Thank  you. 

Senator  Tunnet.  Thank  you  very  much.  I  understand  that  the 
case  is  on  appeal  and  that,  therefore,  it  would  be  inappropriate  for 
you  to  answer  any  questions  on  the  merits  of  the  case.  Therefore,  I 
will  not  question  you  on  the  merits  of  the  case.  But,  I  do  have  some 
questions  for  you. 

You  point  out  that  the  cost  of  legal  services  is  maintained  at  an 
artificially  high  rate,  in  part,  because  of  minimum  fee  schedules. 
How  much  do  you  feel  would  the  doing  away  of  fee  schedules  bring 
down  the  cost  of  legal  services  ? 

Mr.  Goi.DFARB.  As  a  result  of  the  lawsuit,  I  was  contacted  by  a 
large  number  of  people  who  were  seeking  an  attorney  to  handle 
their  settlements  at  a  rate  below  the  minimum  fee  schedule.  There 
were  also  attorneys  at  that  time  who  contacted  me  and  said  they 
would  be  willing  to  charge  below  the  minimum  fee  schedule.  In  the 
course  of  referring  these  homebuyers  to  attorneys  I  learned  of  sev- 
eral cases  where  the  fee  for  examination  of  title  was  reduced  as 
much  as  $200  when  it  would  otherwise  have  been  $450. 

Senator  Tunnet.  In  Northern  Virginia,  what  is  the  going  hourly 
rate  for  lawyers'  services  ? 

]Mr.  Goij)FARP..  I  couldn't  tell  you  that.  This  varies  according  to 
the  competence  and  experience  of  the  lawyer. 

Senator  Tunney.  Does  your  attorney  know  ?  Is  he  an  attorney  for 
Northern  Virginia  ? 
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Mr.  ISIoKRTSOx.  No,  I  am  not  admitted  to  practice  in  ISTortliern 
Virginia,  but  insofar  as  the  closings  are  concerned,  fees  are  not 
determined  on  an  hourly  basis  in  Northern  Virginia  or  elsewhere  in 
Virginia.  They  are  determined  as  a  percentage  of  the  purchase  price. 

Senator  Tunnet.  I  understand  that.  But,  I  was  trying  to  put  it 
into  a  frame  of  reference  comparing  what  the  hourly  charges  are 
and  with  the  minimum  fee. 

Mr.  GoLDFARB.  I  can  suggest  that,  around  the  time  I  filed  my  law- 
suit, the  Department  of  Housing  and  Urban  Development  published 
a  study  supporting  its  recommendation  that  the  legal  fees  for  han- 
dling the  typical  closing  be  set  at  approximately  $150  to  $180,  which 
is  what  HijD  considered  to  be  value  of  legal  services  for  such  clos- 
ing. This  is  $300  to  $400,  below  what  the  Northern  Virginia  bar 
charges. 

Senator  Tunnet.  It  is  fair  to  say  the  hourly  charge  ranges  from 
$30  to  $50? 

Mr.  GoLDFARB.  That  is  correct,  but  you  have  to  also  realize  that 
nonlawyers  perform  many  settlement  services. 

Senator  Tuxxey.  I  realize  that  but  I  have  never  had  cause  to 
search  a  title  in  Virginia,  although  I  used  to  be  a  member  of  the 
Virginia  Bar.  I  took  the  A'irginia  Bar  when  I  was  at  Virginia  Law 
School.  I  have  never  had  tlie  opportunity,  however,  to  do  a  title 
search. 

How  difficult  is  it  to  do  a  title  search  in  Virginia  with  the  way 
the  records  are  kept  ? 

Mr.  GoLDFARB.  I  have  never  performed  a  title  search  in  Virginia 
but  I  do  know  that,  in  the  case  of  a  new  development,  the  lawyer 
has  very  little  additional  work  to  do  for  the  homebuyer.  A  complete 
title  search  was  required  by  the  developer  when  he  obtained  con- 
struction financing.  The  title  search  performed  for  the  homebuyer 
consists  merely  of  updating  the  examination  for  the  brief  period 
between  the  developer's  acquisition  of  the  land  and  the  consumer's 
purchase  of  the  completed  house.  Unfortunately,  the  consumer  is 
made  to  pay  for  the  full  60-year  search. 

Senator  Tuxxet.  There  is  a  double  charge  then  ? 

Mr.  GoLDFARB.  There  is  a  single  charge  for  title  examination  to 
the  homebuyer  but  what  I  am  saying  is  that  this  charge,  in  many 
cases,  includes  the  fee  for  title  examination  that  was  originally  done 
to  obtain  construction  financing  for  the  developer. 

Senator  Tuxxey.  Was  the  homebuyer  charged  for  the  title  search 
that  was  initially  done  ? 

Mr.  GoLDFARB.  According  to  a  1970  report  prepared  by  the  North- 
ern Virginia  Subcommittee  of  the  Real  Estate  Committee  of  the 
Virginia  State  Bar,  it  is  common  for  a  developer  to  receive  legal 
services  for  no  charge  or  a  minimal  charge  in  exchange  for  an 
agreement  to  require  all  buyers  from  that  development  to  have  their 
settlements  handled  by  the  same  attorney.  So  there  is  some  evidence 
the  developer  pays  almost  nothing  for  that  service. 

Senator  Tuxxey.  Did  you  have  any  conversations  with  the  attor- 
neys that  you  contacted,  asking  them  if  they  would  be  willing  to 
charge  you  less  than  the  minimum  ?  If  so,  did  you  have  any  sense  as 
to  why "^ they  felt  that  they  had  to  charge  the  minimum  aside  from 
possible  ethical  violations  ? 
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Did  any  say  tliat  there  was  peer  pressure  not  to  charge  less  ? 

Mr.  GoLDFARB.  I  received  phone  calls  from  three  attorneys.  One  of 
them  indicated  just  that;  that  he  felt  it  was  his  duty,  if  he  was 
aware  of  an  attorney  who  consistently  charged  below  the  minimum 
fee  schedules,  to  report  this  to  the  State  bar.  There  were  two  other 
attorneys  who  indicated  that  if  I  would  agree  to  consider  myself  a 
long-term  client  of  theirs,  they  may  be  able  to  fit  me  into  one  of  the 
exceptions  to  the  fee  schedule  and  charge  me  less.  I  didn't  want  to 
do  that. 

Senator  Tunnet.  On  page  7  of  your  statement,  you  indicate  that 
the  Virginia  State  Bar  issued  you  a  legal  ethics  opinion,  disagreeing 
with  the  ABA  position.  According  to  your  statement,  the  Virginia 
State  Bar  continues  to  believe  if  an  attorney  is  consistently  charging 
less  tlian  the  minimum  fee,  it  raises  the  presumption  tliat  the  attorney 
is  guilty  of  misconduct. 

Now,  liave  you  had  any  opportunity  to  discuss  this  matter  with  the 
representatives  of  the  Virginia  Bar  and  why  it  is  that  they  have  this 
feeling  ? 

Mr.  GoLDFARB.  I  haven't  had  an  opportunity  to  discuss  it  with  repre- 
sentatives of  the  State  Bar.  I  have  had  an  opportunity  to  discuss  it  with 
young  lawyers,  practicing  in  northern  Virginia  and  they  suggested — 
they  vv^ere  opposed  to  this — and  they  suggested  maybe  it  may  be  the 
result  of  pressures  from  certain  segmei.ts  of  the  bar  to  insure  high 
income  in  this  area  in  real  estate;  the  real  estate  area,  particularly,  is 
known  as  the  ]:>read  and  butter  of  the  law  and  they  suggested  they 
wanted  to  maintain  that  status. 

Senator  Tunney.  Well,  a  number  of  arguments  have  been  put  for- 
ward on  behalf  of  minimum  fees.  For  example,  it  is  argued  that  such 
fees  help  a  young  practitioner  in  knowing  what  to  charge.  It  is  also 
argued  by  having  a  minimum  fee  schedule  that  you  eliminate  cut- 
throat competition  and,  thereby,  provide  better  quality  service  for 
clients.  It  is  also  argued  that  minimum  fees  could,  under  some  circum- 
stances, be  considered  protective  of  lawyers  who  might  price  them- 
selves out  of  the  market  by  charging  too  much,  if  they  didn't  know 
what  other  lawyers  in  the  community  were  charging. 

Now  what  are  your  thoughts  with  respect  to  those  specific 
arguments  ? 

Mr.  GoLDFARB.  I  have  several.  I  think  as  far  as  lawyers  pricing 
themselves  out  of  the  market,  I  prefer  to  rely  on  free  market  forces 
to  determine  what  will  be  charged  for  legal  services. 

As  far  as  peer  pressure,  I  think  we  should  rely  on  attorneys  to 
make  a  good  judgment  as  to  what  they  should  charge  for  their  serv- 
ices. This  should  not  be  based  on  what  their  peers  tell  them,  or  what 
some  committee  of  the  State  bar  tells  them,  but  on  their  own  experi- 
ence and  this  applies  even  to  young  attorneys,  too.  This  would  be 
especially  true  with  young  attorneys  who  may  be  motivated  by  con- 
siderations other  than  money.  These  are  the  attorneys  who  would  be 
more  available  to  lower  income  citizens  were  it  not  for  the  minimum 
fee  schedules. 

Senator  Tunnet.  You  are  a  young  lawyer,  aren't  you  ? 

Mr.  GoLDFARB.  Yes. 

Senator  Tunney.  Do  you  go  by  the  minimum  fee  schedule? 
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Mr.  GoLDFARB.  No,  I  am  not  in  private  practice.  I  work  for  the 
Federal  Government. 

Senator  Tunnet.  You  concluded  your  statement  by  listing  a 
number  of  practices  by  the  organized  bar  which,  in  your  opinion, 
restrains  citizen  access  to  lawyers.  If  the  bar  were  to  change  its  view 
on  advertising  and  solicitation,  for  example,  how  much  better  do 
you  think  citizens  interest  would  be  represented? 

Mr.  GoLDFARB.  How  mucli  better? 

Senator  Tunnet.  Yes. 

Mr.  GoLDFARB.  I  think  that  citizens  whose  interests  lie  in  those 
areas  that  are  now  restricted  from  advertising  would  be  better  rep- 
resented. For  example,  there  are  certain  groups  of  lawyers  who 
would  be  willing  to  take  on  clients  in  the  areas  of  poverty  law  and 
consumer  protection  law.  They  would  be  able  to  make  it  known  to 
people  that,  their  services  are  available  and,  that  aggrieved  persons 
can  bring  their  problems  to  their  attention  and  possibly  obtain 
relief.  I  think  this  would  be  very  valuable. 

Senator  Tuxney.  Well,  I  certainly  appreciate  your  testimony 
today,  and  I  want  to  thank  you  very  much. 

Do  you  have  any  questions  you  would  like  to  ask  ? 

INIr.  Dawahare.  Yes. 

Senator  Tunxet.  This  is  minority  counsel. 

]Mr.  Dawahare.  There  is  one  question  that  kind  of  bothers  me 
when  I  was  reading  over  your  statement.  You  are  a  lawyer  ? 

Mr.  GoLDFARB.  Yes. 

Mr.  Dawahare.  And  yet  when  you  went  to  the  developer  or  the 
builder  and  he  told  you  that  he  had  to  use  his  attorney,  didn't  this 
kind  of  rub  you  the  wrong  way,  or  did  you  feel  compelled  to  go  on 
with  it  for  any  reason  ? 

Mr.  GoLDFARB.  I  am  sorry,  I  don't  understand  your  question. 

]Mr.  Dawahare.  Well,  when  the  builder-developer  told  you  that 
you  had  to  use  his  attorney,  that  you  couldn't  get  your  own  attor- 
ney, did  that  raise  any  questions  in  your  mind?  Did  you  feel  com- 
pelled to  use  his  attorney  the  way  he  required  you  to  do  for  any 
reason  ? 

]Mr.  GoLDFARB.  Well,  the  developer  didn't  orally  say  I  had  to  use 
the  services.  It  was  part  of  the  printed  contract  I  had  to  sign.  While 
I  did  notice  it  didn't  strike  me  as  enforceable.  Although  it  did 
bother  me  that  many  people  would  feel  required  to  abide  by  it.  I 
didn't  feel  compelled  to  do  so. 

JNlr.  Dawahare.  But  you  just  did  say  it  was  part  of  the  contract? 

Mr.  GoLDFARB.  I  thought  I  could  find  a  lawyer  who  would  charge 
less,  but  since  I  couldn't,  I  abided  by  that  provision. 

j\Ir.  Daw^ahare.  And  you  mentioned  in  here  that  you  discovered 
that  such  an  arrangement  as  this  was  illegal  ? 

]\Ir.  GoLDFARB.  That  it  violates  a  provision  in  the  Virginia  Code. 

]Mr.  Dawahare.  Did  you  report  this  to  the  Virginia  State  Bar  ? 

]\lr.  GoLDFARB.  It  was  reported.  Around  the  time  I  brought  this 
suit,  there  was  a  series  of  articles  in  the  Washington  Post  about  set- 
tlement fees  and  fee  schedules  and  there  was  a  quote  from  the  Com- 
monwealth's attorney  that  stated  he  was  aware  of  this  problem,  but 
would  not  enforce  this  provision  of  the  law,  unless  he  received  spe- 
cific complaints  from  the  State  Bar. 
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I  also  wrote  a  letter  to  the  State  attorney  general's  office,  pointing 
this  out. 

Mr.  Dawahare.  In  other  words,  you  specifically  pointed  out  this 
illegal  or  fairly  unethical  charge.  You  say,  they  did  not  perform  any 
of  their  own  investigations  on  this  or  prosecute  ? 

Mr.  GoLDFARB.  They  didn't  inform  me  of  any  investigation  or  any 
desire  to  investigate. 

Mr.  Dawahare.  As  far  as  you  know,  there  haven't  been  any  ? 

Mr.  GoLDFARB.  As  far  as  I  know,  there  have  been  no  prosecutions 
under  that  provision  of  the  State  Code. 

Mr.  Dawahare.  Thank  you. 

Senator  Tunney.  Thank  you  very  much.  We  appreciate  it. 

[Testimony  resumes  at  p.  119.] 
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MEMORANDUM  OPINION 

ALBERT  V.  BRYAN,  JR.,  District  Judge. 

This  is  a  class  action  brought  under  the  Sherman  Act,  15  U.S.C.  §  1,  for 
injunctive  relief  and  damages  as  allowed  by  15  U.S.C  §§  1.5,  26.  The  agreement 
allegedly  restraining  trade  or  commerce  is  a  minimum  fee  schedule  adopted  by 
the  defendant  Fairfax  Bar  Association,  consistent  violations  of  which  may  sub- 
ject an  attorney  to  disciplinary  measures  initiated  by  committees  of  the 
defendant  Virginia  State  Bar.i 

The  matter  came  on  for  hearing,  on  the  issue  of  liability  only,  on  December 
1,  1972. 

The  Court  adopts  as  part  of  its  findings  of  fact  the  Stipulation  of  Facts 
entered  into  by  the  parties  and  filed  on  December  1,  1972,2  the  Proposed  Find- 
ings of  Fact  submitted  by  the  plaintiff  numbered  1,  2,  3,  4,  5,  6,  7  and  8,  the 
Proposed  Findings  of  Fact  submitted  by  the  defendant  Virginia  State  Bar 
numbered  1  and  2,  and  Proposed  Findings  of  Fact  submitted  by  the  defendant 
Fairfax  Bar  Association  numbered  6,  9,  10,  11,  12,  13,  18,  20,  21,  24,  25,  28,  29, 
33,  34,  35,  36,  37,  38,^  49  and  54  *  copies  of  which  are  attached  hereto. 

[1]  Minimum  fee  schedules  are  a  form  of  price  fixing  and  therefore  incon- 
sistent with  antitrust  statutes  prohibiting  anti-competitive  activities. 

Price  fixing  is  per  se  an  unreasonable  restraint  of  trade.  It  is  not  for  the 
courts  to  determine  whether  in  particular  settings  price-fixing  serves  an  honor- 
able or  worthy  end.  An  agreement  shown  either  by  adherence  to  a  price  sched- 
ule or  by  proof  of  consensual  action  fixing  the  uniform  or  minimum  price,  is 
itself  illegal  under  the  Shei'man  Act,  no  matter  what  end  it  was  designed  to 
serve.  United  States  v.  Real  Estate  Boards,  339  U.S.  485,  489,  70  S.Ct.  711,  714, 
94  L.Ed.  1007  (1950). 

The  scope  of  the  statutory  language  in  the  Sherman  Act  is  so  expansive  that 
courts  have  been  reluctant  to  find  exceptions.  The  language  explicitly  states 


1  The  Fairfax  Bar  Association  and  the  Virginia  State  Bar  are  the  remaining  defendants 
In  the  case.  Two  other  defendants,  the  Alexandria  Bar  Association  and  the  Arlington 
County  Bar  Association  have  agreed  to  a  consent  judgment,  by  virtue  of  which  they  are 
directed  to  cancel  their  existing  minimum  fee  schedules  and  enjoined  from  adopting,  pub- 
lishing or  distributing  any  future  schedules  of  minimum  or  suggested  fees. 

2  Stipulation  No.  16  Is  actually  a  conclusion  of  law  rather  than  a  fact,  and  the  Court 
does  not  af'opt  It  or  feel  It  necessary  to  the  decision  In  this  case. 

3  Although  the  title  Insurance  companies  have  a  right  to  IooIj  to  the  Individual  attorney 
who  examlnet!  the  title  for  indemnification,  the  evidence  Is  that  there  is  no  Ijnown  case 
where  such  Indemnification  was  ever  actually  sought.  Of  course,  the  specific  fee  com- 
plained of  here  by  the  plaintiffs,  which  Is  the  title  examination  fee  of  1%  of  the  first 
$.50,000  of  purchase  price  plus  %  %  of  all  over  850,000,  Is  in  addition  to  the  title  insur- 
ance premium. 

*  Since  the  hearing  on  December  1.3  was  devoted  solely  to  the  issue  of  liability.  It  was 
understood  In  advance  that  no  testimony  with  regard  to  the  amount  of  any  damages 
would  be  presented. 

(93) 
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that  "evei-y  contract,  combiuation  or  conspiracy  wliich  restrains  commerce 
among  several  states  is  unlawful."  (Emphasis  supplied.)  Illustrative  of  this 
reluctance  is  the  refusal  to  extend  basehall's  exempt  status  to  other  profes- 
sional sports.  See  Radovich  v.  National  Football  League,  332  U.S.  445,  77  S.Ct. 
690,  1  L.Ed.2d  456  (1957)  ;  United  States  v.  International  Boxing  Club,  348 
U.S.  236,  75  S.Ct.  259,  99  LEd.  290  (1955).  The  fact  that  specific  exemptions  are 
clearly  delineated  suggests  that  ambiguities  should  be  resolved  in  favor  of 
inclusion.  This  is  especially  true  where  price-fixing  is  involved  since  it  has 
been  declared  both  pernicious  and  lacking  in  any  redeeming  social  value. 
Northern  Pacific  Ry.  v.  United  States,  656  U.S.  1,  5,  78,  S.Ct.  514  2  L.Ed.2d  545 
(1957)  ;  United  States  v.  National  Assn.  of  Real  Estate  Boards,  suijra;  see 
also  United  States  v.  Trenton  Potteries  Company,  273  U.S.  392,  397,  47  S.Ct. 
377,  71  L.Ed.  700  (1927)  : 

[T]he  aim  and  result  of  every  price-fixing  agreement,  if  effective  is  the  elimi- 
nation of  one  form  of  competition.  The  power  to  fix  prices,  whether  reasonably 
exercised  or  not,  involves  power  to  convrol  the  market  and  fix  arbitrary  and 
unreasonable  prices.  The  reasonable  price  fixed  today  may  through  economic 
and  business  changes  become  the  unreasonable  price  of  tomorrow.  Once  estab- 
lished, it  may  be  maintained  unchanged  because  of  the  absence  of  competition 
secured  by  the  agreement  for  a  price  reasonable  when  fixed.  Agreements  which 
create  such  potential  power  may  well  be  held  to  be  in  themselves  unreasonable 
or  unlawful  restraints.  .  .  . 

[2]  The  minimum  fee  schedule  actually  purposes  a  floor  upon  which  profes- 
sional fees  should  be  set.  This  type  of  price-fixing  has  been  held  under  other 
circumstances  to  be  repugnant  to  the  philosophy  of  the  Sherman  Act.  Plym- 
outh Dealers  Ass'n.  v.  United  States,  279  F.2d  128  (9th  Cir.  1960).  It  is  con- 
trary to  the  spirit  of  competition  which  sustains  a  free  enterprise  system  in 
that  it  prevents  competitors  from  using  their  own  judgment  in  determining  the 
value  of  their  own  services  Kiefer-Stt^wart  Co.  v.  Seagram  and  Sons,  3-10  U.S. 
211,  213.  71  S.Ct.  259,  95,  L.Ed.  219  (1951).  Although  attorneys  can  violate  the 
proposed  fee  schedule  (at  the  risk,  of  course,  of  being  subjected  to  charge  of 
unethical  conduct)  a  defendant's  liability  under  the  Sherman  Act  depends  not 
on  actual  adherence  to  the  schedule  but  rather  on  the  mere  existence  of  an 
agreement  which  restricts  competition  by  price-fixing.  United  States  v.  Socony- 
Vacuum  Oil  Co.,  310  U.S.  150,  60  S.Ct.  811,  84  L.Ed.  1129  (1940)  ;  Plymouth 
Dealers  Ass'n.  v.  United  States,  supra. 

Tliere  is  no  distinction  between  the  benefits  ascri))ed  to  the  minimum  fee 
schedule  by  its  advocates  and  those  existing  in  a  minimum  sales  price  if,  for 
example,  the  latter  were  to  be  adopted  by  General  Motors  and  Ford  IMotor 
Company  as  to  suggested  sales  prices  for  comparable  automobiles.  In  each 
instance,  a  new  dealer  and  a  new  lawyer,  both  unfamiliar  with  the  customary 
charges  in  the  field,  would  find  such  a  minimum  fee  or  sales  price  schedule 
helpful  in  setting  charges.  In  each  instance  an  adequate  fee  or  price  would 
insure  a  margin  of  profit  adequate  to  assure  further  research  and  develojiment 
or  continued  legal  education.  In  each  instance  the  public  would  be  assured,  by 
an  examination  of  such  schedule,  that  what  was  being  charged  was  in  line 
with  what  was  generally  charged  in  the  field.  Yet  in  none  of  these  instances 
would  a  member  of  the  public  have  any  better  idea  that  the  fee  or  price  was 
reasonable  after  he  had  seen  the  schedule  than  he  did  before.  The  mini- 
mum fee  schedule  for  real  estate  settlements,  based  as  it  is  on  a  percentage  of 
the  purchase  price,  is  particularly  hard  to  justify  as  having  any  relation  to 
the  labor  involved.  This  is  particularly  so  in  view  of  the  fact  that  the  'respon- 
sibility" involved  is  assured  by  a  separate  charge  for  title  insurance.  The 
attorney's  ultimate  "responsiI)ility"  is  illusory.  See  Footnote  3,  supra.  Such  an 
across-the-board  rate,  coupled  with  the  testimony  of  both  Goldfarb  as  to  his 
efforts  to  obtain  legal  services,  and  Attorney  F.  Shield  McCandlish  that  a  flat 
fee  results  in  some  overcharges  which  make  up  for  undercharges,  is  suflicient 
for  the  Court  to  infer,  which  it  does,  that  some  damage  resulted  to  the  plain- 
tiff. 

[3]  Having  concluded  that  it  is  a  price  fixing  agreement,  there  remain  the 
questions  whether  the  activity  constitutes  or  substantially  affects  interstate 
commerce,  whether  professional  legal  services  are  a  trade  within  the  meaning 
of  the  Sherman  Act,  and  whether  the  activities  involved  constitute  lawfully 
regulated  state  action  not  subject  to  the  provisions  of  the  Sherman  Act  under 
Parker  v.  Brown,  317  U.S.  341,  63  S.Ct.  307,  87  L.Ed.  315  (1943).  All  of  these 
questions  are  raised  as  defenses  by  both  remaining  defendants.  They  will  be 
considered  in  the  order  mentioned. 
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[4]  The  facts  found  by  the  Court  reveal  (from  what  the  Court  considers  a 
fair  sampling  of  loans  made  on  real  estate  in  Fairfax  County,  Virginia,  and 
the  area  generally  serviced  by  the  defendant  Fairfax  Bar  Association,  in 
which  is  located  the  subdivision  of  Reston  whose  residents  make  up  the  plain- 
tiff class)  that  a  significant  portion  of  funds  furnished  for  the  purchasing  of 
homes  in  Fairfax  County  comes  from  without  the  State  of  Virginia.  All  or 
nearly  all  of  the  lenders  making  such  loans  require,  as  a  condition  of  making 
the  loan,  that  the  title  to  the  property  involved  be  examined  and  that  title 
insurance  be  furnished  and  paid  for  by  the  home  buyer-mortgagor.  This  alone 
warrants  the  conclusion  that  interstate  commerce  is  sulhciently  affected  to 
sustain  jurisdiction  under  the  Sherman  Act.  There  is  also  uncontradicted  evi- 
dence that  a  large  percentage  of  persons  who  live  in  Fairfax  County  work  out- 
side of  Virginia  and  that  significant  amounts  of  loans  on  Fairfax  County  real 
estate  are  guaranteed  by  the  United  States  Veterans  Administration  and 
Department  of  Housing  and  Urban  Development,  both  headquartered  in  the 
District  of  Columbia.  The  fees  charged  for  the  title  examination  and  insurance 
just  mentioned  are  covered  by  the  minimum  fee  schedule  here  in  question. 
Accordingly,  the  Court  concludes  that  the  requirement  of  "commerce  among 
the  several  states"  of  15  U.S.C.  §  1  is  met. 

[5]  Whether  lawyers  are  exempt  from  the  Sherman  Act  becaiise  they  per- 
form personal  ser\ices  as  a  learned  profession  has  never  been  squarely  met  by 
the  Supreme  Court.  Although  the  Supreme  Court  declined  to  intimate  the  cor- 
rectness of  applying  the  term  "trade"  to  professions,  it  has  declared  the  serv- 
ices of  real  estate  brokers  to  be  a  commercial  activity  carried  on  for  profit 
regardless  of  the  fact  that  each  is  in  business  on  his  own.  United  States  v. 
National  Ass'n  of  Real  Estate  Boards,  supra,  339  U.S.,  at  490,  492,  70  S.  Ct.  711. 

"The  fact  that  the  business  involves  the  sale  of  personal  services  rather  than 
commodities  does  not  take  it  out  of  the  category  of  "trade"  within  the  mean- 
ing of  §  3  of  the  [Clayton]  Act.  Id.  at  490,  70  S.Ct.  at  715." 

Hence,  despite  dicta  by  that  court,  this  Court  is  unwilling  to  rest  its  decision 
on  such  an  exemption.  The  Court  has  some  question  whether  the  adoption  of  a 
minimum  fee  schedule  is  itself  "professional."  It  seems  to  the  Court  that  there 
is  a  basic  inconsistency  between  the  lofty  position  that  professional  services, 
not  commodities,  are  here  involved  and  the  position  that  a  minimum  fee  sched- 
ule is  proper.  The  former  properly  contemplates  differences  in  abilities,  worth 
and  energies  expended  of  those  rendering  the  services.  Such  differences  are 
made  as  meaningless  by  a  minimum  fee  schedule  as  they  would  be  by  a  maxi- 
mum fee  schedule.  Although  there  is  as  yet  no  evidence  of  this  here,  the  mini- 
mum fee  schedule  does  permit  tiie  charging,  by  an  attorney,  of  more  than  the 
services  are  worth.  Certainly  fee  setting  is  the  least  "learned"  part  of  the  pro- 
fession. 

Tlie  third  question  is  the  most  difficult  in  the  Court's  view.  In  this  regard  it 
is  important  to  point  out  just  what  is  done  by  the  various  entities  involved. 

Va.  Code  Ann.  §  54—59  (1972  Repl.  Vol.)  authorizes  the  Supreme  Court  of 
Virginia  to  "prescribe,  adopt,  promulgate  and  amend  rules  and  regulations 
organizing  and  governing  the  association  known  as  the  Virginia  State  Bar, 
composed  of  the  attorneys  at  law  of  this  State,  to  act  as  an  administrative 
agency  of  the  Court  for  the  purpose  of  investigating  and  reporting  the  viola- 
tion of  such  rules  and  regulations  as  are  adopted  by  the  Court  under  this  arti- 
cle to  a  court  of  competent  jurisdiction  for  such  proceedings  as  may  be  neces- 
sary, and  requiring  all  persons  practicing  law  in  this  State  to  be  members 
thereof  in  good  standing." 

[6-8]  Pursuant  to  this  authority  the  Supreme  Court  of  Virginia  has  pro- 
mulgated rules  and  regulations  governing  the  conduct  of  attorneys  and  the 
operation  of  the  Virginia  State  Bar  as  found  in  Sections  II  and  IV,  Part  6, 
Rules  of  the  Supreme  Court,  205  Va.  1011,  as  amended  January  1,  1971,  and 
210  Va.  411  (1/19/70).  As  stipiUated  (Stipulations  10  and  11)  the  powers  of 
the  Virginia  State  Bar  have  been  delegated  to  the  Council  of  the  Virginia 
State  Bar,  the  Virginia  State  Bar  is  required  by  statute  and  rule  to  investi- 
gate alleged  violations  of  the  standards  of  conduct  mandate  by  the  Virginia 
Supreme  Court,  and  the  Virginia  State  Bar  has  been  given  authority  to  issue 
opinions  on  matters  involving  questions  of  ethics.  It  is  stipulated  that  the 
Supreme  Court  of  Virginia  has  stated  that  suggested  fee  schedules  involved 
such  questions  of  ethics  (Stipulations  17  and  18).  Pursuant  to  its  acknowl- 
edged authority  the  State  Bar  has  issued  Opinions  98  and  170  (Plaintiff's 
Exhibits  30  and  31)    which  in  effect  say   that  it  is  unethical  habitually  to 
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charge  fees  below  those  suggested  in  a  minimum  fee  schedule.  The  Fairfax 
Bar  Association  has  adopted  a  minimum  fee  schedule  although  it  was  under 
no  compulsion  to  do  so.  The  minimum  fee  schedule  of  the  Fairfax  Bar  Asso- 
ciation is  a  private  undertaking  and  did  not  derive  its  authority  or  its  efficacy 
from  the  legislative  command  of  the  State  and  would  have  become  operative 
and  effective  without  any  command  from  the  legislature  or  the  Supreme  Court. 
Parker  v.  Brown,  supra.  The  fact  that  the  State  furnishes  a  vehicle  for  its 
enforcement  upon  complaint  does  not  extend  immunity  to  the  local  bar  associa- 
tion. Indeed,  the  State  cannot  "give  immunity  to  those  who  violate  the  Sher- 
man Act  by  authorizing  them  to  violate  it  or  by  declaring  their  action  is 
lawful."  Parker  v.  Brown,  mpra,  317  U.S.,  at  351.  63  S.Ct.,  at  314.  The  State 
here  has  not  specifically  retained  the  ultimate  power  to  control  private  action, 
and  the  private  persons  who  make  up  the  Fairfax  Bar  Association  are  allowed 
unbridled  freedom  to  select  their  own  course  of  conduct.  Allstate  Insurance  Co. 
V.  Lanier,  361  F.2d  870  (4th  Cir.  1966),  cert,  denied  385  U.S.  930.  87  S.Ct.  290, 
17  L.Ed.2d  212  (1966)  ;  Asheville  Tobacco  Board  of  Trade  v.  F.T.C.,  263  F.2d 
502  (4  th  Cir.  1959).  Since  the  Fairfax  Bar  Association  has  selected  its  own 
course  of  conduct,  the  antitrust  laws  remain  in  full  force  and  effect  as  to  it.  Its 
minimum  fee  schedule  is  declared  to  l)e  illegal  under  15  U.S.C.  §  1,  enjoinable 
under  15  U.S.C.  §  26,  and  the  case  against  it  shall  be  set  down  for  trial  for 
the  ascertainment  of  any  damages  provable  under  15  U.S.C.  §  15. 

[9,  10]  In  its  minor  role  in  this  matter,  the  Virginia  State  Bar  was  engaged 
in  state  action.  There  is  no  assertion  that  any  actions  taken  by  the  Supreme 
Court  of  Virginia,  the  Virginia  State  Bar,  or  the  Council  of  the  Virginia  State 
Bar  were  not  within  the  scope  of  their  statutory  or  rule — created  authority.* 
The  rationale  behind  the  holding  of  Parker  v.  Brown,  stipra,  that  the  Sherman 
Act  restrains  only  actions  of  private  persons  and  not  state  action,  applies 
equally  to  both  a  state's  judicial  actions  and  its  legislative  actions.  Whatever 
force  or  efficacy  the  Virginia  State  Bar  had  in  rendering  opinions  and  supply- 
ing tlie  enforcement  machinery  for  violations  of  ethical  conduct  it  derived 
from  the  judicial  and  "legislative  command  of  the  State  and  was  not  intended 
to  operate  or  become  effective  without  that  command." 

The  claim  against  the  Virginia  State  Bar  is  even  less  persuasive  when  the 
specific  relief  sought  is  examined.  Insofar  as  injunctive  relief  under  15  U.S.C. 
§  26  is  concerned,  that  is  only  allowable  when  there  is  a  threatened  loss  or 
damage  by  a  violation  of  the  antitrust  laws.  Here  the  uncontradicted  evidence 
is  that  there  has  never  been  any  action  taken  by  the  Virginia  State  Bar  to  dis- 
cipline any  attorney  for  consistently  charging  less  than  the  fee  suggested  in  a 
minimum  fee  schedule.  Nor  is  any  such  action  contemplated.  Moreover  the 
decision  by  the  Court  as  to  the  illegality  of  the  fee  schedule  insofar  as  the 
Fairfax  County  Bar  Association  is  concerned  removes  the  only  ground  upon 
which  discipline  could  be  sought. 

[11]  Insofar  as  damages  are  concerned,  it  is  stipulated  that  the  Virginia 
State  Bar  is  an  administrative  agency  of  the  Supreme  Court  of  Virginia.  Aside 
from  any  Eleventh  Amendment  considerations,  such  an  agency  was  surely 
never  intended  to  be  included  among  those  liable  for  damages  under  15  U.S.C. 
§  15. 

Counsel  for  plaintiff  should  prepare  an  order  incorporating  this  memoran- 
dum by  reference ;  declaring  illegal  and  directing  cancellation  of  the  minimum 
fee  schedule  of  the  Fairfax  Bar  Association ;  enjoining  that  association  from 
adopting,  publishing,  or  distributing  any  future  schedules  of  minimum  or  sug- 
gested fees :  dismissing  the  action  as  the  Virginia  State  Bar ;  and  continuing 
the  case  until  January  26th  1973.  for  a  determination  of  the  method  to  be  used 
in  ascertaining  what,  if  any,  damages  have  been  sustained  by  members  of  the 
plaintiff-class.  The  order  should  be  presented  for  entry  after  submission  to 
other  counsel  for  approval  as  to  form. 

PROPOSED   FINDINGS    OF   FACT   BY   THE   PLAINTIFF   ADOPTED   BY   THE   COUKT 

1.  According  to  the  United  States  Bureau  of  the  Census  (Exhibit  33,  pp.  400, 
402,  and  408),  of  the  162,396  persons  five  years  of  age  or  older  who  resided  in 

■>  It  Is  arguable  that  15  U.S.C.  §  1  Is  a  "statute"  within  the  meaning  of  Va.Code  Ann. 
§  54 — 51  (1972  Repl.Vol.)  which  precludes  the  Supreme  Court  of  Virginia  from  adopting 
a  code  of  ethics  Inconsistent  with  any  statute.  If  the  Supreme  Court  of  Virginia  adopted 
a  minimum  fee  schedule,  if  it  does  not  have  inherent  power  to  do  so  without  regard 
to  §  54 — 58.  If  a  minimum  fee  schedule  has  anything  to  do  with  ethics  (which 
this  Court  questions),  and  If,  Indeed,  an  entity  can  violate  a  statute  which  haa 
been  declared  Inapplicable  to  It,  this  might  have  to  be  met.  In  any  event,  the 
argument  Is  not  asserted  by  any  party. 
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Arlington  County,  Virginia  in  1970.  50.590  (31.15%)  resided  outside  of  Virginia 
in  1965;  of  the  414,521  persons  five  years  of  age  or  older  who  lived  in  Fairfax 
County,  Virginia  in  1970,  129,955  (31.35%)  lived  outside  of  Virginia  in  1965;  of 
the  101,178  persons  five  years  of  age  or  older  who  resided  in  the  City  of  Alexan- 
dria in  1970.  30.972  (30.61%)  lived  outside  of  Virginia  in  1965. 

2.  An  examination  of  deeds  of  trust  in  one  of  every  ten  chronological  deed  books 
for  the  years  1970  and  1971  in  the  oflSce  of  the  Recorder  of  Deeds  of  Fairfax 
County  yielded  the  following  information  concerning  the  amounts  of  mortgages 
and  the  location  or  place  of  incorporation  of  beneficiaries  (mortgagees)  : 

Beneficiary  located  or  incorporated  outside  Virginia $75,  615,  096.  21 

Beneficiary  located  or  incorporated  inside  Virginia 47,  818,  321.  92 

Beneficiary  location  or  place  of  incorporation  undetermined 12,  847,  702.  84 

Total  136,  281, 120.  97 

Vhen  all  deeds  of  trust  in  the  amount  of  $100,000  or  more  were  substracted  from 
the  above  totals,  the  following  Adjusted  Totals  were  obtained  : 

Totals  adjusted 


Out  of  State                                                             $75,615,096.21  ($41,669,307.55)  $33,945,788.66 

Instate                                                    47,818,321.92  (13,101,921.88)  34,716,400.04 

Location  undetermined 12,  847,  702. 84  (4,  491,  230. 40)  8,  356,  472.  44 

Total _ 136,281,120.97  (59,262,459.83)  77,018,661.14 


3.  The  United  States  Veterans  Administration,  which  is  headquartered  in  the 
District  of  Columbia,  guarantees  loans  to  certain  veterans  under  the  provisions 
of  38  U.S.C.  §  1810  for,  inter  alia,  the  purchase  or  construction  of  homes.  The 
Veterans  Administration  guaranteed  the  following  numbers  and  amounts  of 
home  loans  in  Northern  Virginia  during  the  fiscal  years  indicated : 


Fiscal  year 


Fairfax  County      Arlington  County    City  of  Alexandria 


Totals 


1968: 

Number 785 

Amount $20,891,705 

1969: 

Number 1.921 

Amount $55,516,775 

1970: 

Number 1,737 

Amount... $54,663,294 

1971: 

Number 1, 460 

Amount... $49,602,652 

1972: 

Number. 2.854 

Amount $105,056,807 


124 
$3,023,200 

214 
$5,144,700 

1,123 
$29,059,605 

343 
$8,638,475 

661 
$17,677,650 

2,925 
$81,832,900 

258 
$7, 205, 890 

553 
$15,631,215 

2,548 
$77,500,399 

306 
$9,015,100 

699 
$22,463,425 

2,465 
$81,081,177 

349 
$11,277,135 

585 
$18,935,915 

3,788 
$135,269,857 

4.  The  United  States  Department  of  Housing  and  Urban  Development, 
which  is  headquartered  in  the  District  of  Columbia,  insures  certain  home 
mortgages  prusuant  to  12  U.S.C.  §  1706c  et  seq.  The  number  and  amount 
of  such  loans  in  Northern  Virginia  during  designated  fiscal  years  is  as 
follows : 


Fiscal  year 


Fairfax  County      Arlington  County      City  of  Alexandria 


1968: 


1969 


1970 


1971 


1972 


Number 
Amount.. 

Number. 
Amount.. 

Number. 
Amount.. 

Number. 
Amount-. 

Number. 
Amount. 


1,377 
$33, 162,  200 

229 
$4,  636,  200 

150 
$2,  685,  900 

1,196 
$29,041,550 

197 
$4,  053, 200 

128 
$2,273,50 

927 
$23,  680,  450 

158 
$3,  373,  350 

134 
$2,  484,  000 

910 
$25, 187,  250 

188 
$4,  603,  000 

146 
$3,  089,  250 

832 

$23,  325,  800 

148 
$3,  729,  050 

152 
$3,  255,  000 
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5.  The  Goldfarl).s  were  charged  a  fee  for  the  examination  of  the  title  to 
their  liome  by  A.  Burke  Hertz  whicli  was  calculated  in  accordance  with  the 
effective  Minimum  Fee  Schedule  published  by  the  Local  Bar  Associations 
(Exhibit  29). 

6.  Among  attorneys  who  perform  title  examination  services  in  connection 
with  the  purchases  of  homes  in  Northern  Virginia,  there  is  a  significant  degree 
of  adherence  to  the  Minimum  Fee  Schedule  (Exhibit  29)  in  the  determination 
of  fees. 

7.  The  Goldfarbs  were  not  reasonably  able  to  obtain  legal  services  in  exam- 
ining the  title  to  their  liome  for  a  rate  less  than  that  set  forth  in  the  Mini- 
mum Fee  Schedule  of  the  Local  Bar  Associations  (Exhibit  29). 

S.  A  significant  reason  for  the  inability  of  the  Goldfarbs  to  obtain  legal  serv- 
ices for  the  examination  of  the  title  to  their  home  for  less  than  the  fee  set 
forth  in  the  Minimum  Fee  Schedule  (Exhibit  29)  was  the  operation  of  the 
minimum  fee  schedule  system. 

PROPOSED  FINDINGS  OF  FACT  BY  THE  DEPENDANT  VIRGINIA  STATE  BAR 
ASSOCIATION  ADOPTED  BY  THE  COURT 

1.  No  complaint  has  been  received  by  the  Virginia  State  Bar  from  any 
person  or  organization  in  any  area  of  the  Commonwealth  with  respect  to  the 
failure  of  a  member  of  the  Virginia  State  Bar  to  adhere  to  a  minimum  fee 
schedule. 

2.  There  are  no  persons  or  agents  employed  by  the  Virginia  State  Bar  to 
investigate  matters  of  unethical  conduct  except  and  until  receipt  of  an  official 
complaint. 

PROPOSED   FINDINGS   OF   FACT  BY   THE  DEFENDANT  FAIRFAX  BAB  ASSOCIATION 
ADOPTED  BY  THE   COURT 

(6)  The  Canons  of  Ethics  and  the  Code  of  Professional  Responsiblity  pro- 
mulgated by  the  Supreme  Court  of  Virginia  contemplate  and  approve  suggested 
or  advisory  fee  scliedules.  See  Canon  12  and  Rules  for  Integration  of  the  Vir- 
ginia State  Bar,  Part  6  II  EC  2-11  DR2-106. ) 

(9)  Under  the  Canons  of  Ethics  and  the  Code  of  Professional  Responsibility 
as  promulgated  by  the  Supreme  Court  of  Virginia  and  the  American  Bar  Asso- 
ciation, it  is  unethical  conduct  for  an  attorney  either  to  fix  legal  fees  based 
solely  on  the  recommended  fees  contained  in  an  advisory  minimum  fee  sched- 
ule without  regard  to  other  relevant  factors,  or  for  the  purpose  of  soliciting 
business  consistently  to  charge  fees  below  the  recommended  fees.  Neither  the 
Virginia  State  Bar  nor  any  of  its  district  committees  has  ever  received  any 
complaint  regarding  either  type  of  unethical  conduct.  Neither  has  the  Virginia 
State  Bar  nor  any  of  its  district  committees  ever  initiated  or  participated  in 
any  administrative  or  judicial  action  against  an  attorney  for  having  engaged 
in  either  type  of  unethical  conduct  described  above.  (Trial  Testimony)  (See 
American  Bar  Association  Formal  Opinion  20,  dated  May  5,  19.30;  American 
Bar  Association  Formal  Opinion  171,  dated  July  23,  1937 ;  American  Bar  Asso- 
ciation Formal  Opinion  323,  dated  August  9,  1970. ) 

(10)  The  Virginia  State  Bar  is  authorized  by  the  Supreme  Court  of  Virginia 
to  render  advisory  opinions  on  any  question  of  contemplated  professional  con- 
duct. Pursuant  to  tb.is  authority,  the  Virginia  Slate  Bar  issued  Opinions  98 
and  170  which  affirm  tlie  propriety  of  advisory  or  suggested  fee  schedules. 
(See  Stipulation  of  Facts  and  Opinions  98  and  170.) 

(11)  In  1969  and  on  previous  occasions,  the  Virginia  State  Bar  has  pub- 
lished Minimum  Fee  Schedule  Reports  setting  forth  and  analyzing  the  existing 
fee  schedules  promulgated  by  various  local  bar  associations  in  Virginia.  (Trial 
Testimony) 

(12)  The  following  statement  appeared  on  page  3  of  the  Minimum  Fee 
Schedule  Report  published  in  1969  by  the  Virginia  State  Bar  : 

"The  recommended  minimum  fee  figures  in  the  committee's  report  represent 
tlie  consensus  recommendation  of  members  of  the  committee  as  to  fees  which 
should  be  assessed  in  1969  for  the  legal  services  indicated." 

Further,  on  page  11  of  the  Minimum  Fee  Schedule  Report  published  by  the 
Virginia  State  Bar  in  1969,  it  is  recommended  that  the  fee  for  title  examina- 
tion be  one  percent  of  the  first  .$50,000  of  the  loan  amount  or  purchase  price 
and  one  half  of  one  percent  of  the  loan  amount  or  purchase  price  from  $50,000 
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to  $250,000.  These  provisions  are  essentially  identical  to  the  advisory  informa- 
tion contained  in  the  Minimum  Fee  Schedule  promulgated  by  the  Fairfax  Bar 
Association. 

(13)  The  Canons  of  Ethics  and  the  Code  of  Professional  Responsibility  pro- 
mulgated by  the  Supreme  Court  of  Virginia  state  that,  in  determining  charges 
for  title  examination  and  certification,  it  is  proper  to  consider  a  minimum  fee 
schedule  or  the  fee  customarily  charged  to  the  community  for  such  services. 

Canon  12 

"In  fixing  fees,  lawyers  should  avoid  charges  which  overestimate  their 
advice  and  services,  as  well  as  those  which  undervalue  them.  A  client's  ability 
to  pay  cannot  justify  a  charge  in  excess  of  the  value  of  the  service,  though  his 
poverty  may  require  a  less  charge,  or  even  none  at  all.  The  reasonable 
requests  of  brother  lawyers,  and  of  their  widows  and  orphans  without  ample 
means,  should  receive  special  and  kindly  consideration. 

"In  determining  the  amount  of  the  fee.  it  is  proper  to  consider:  (1)  the  time 
and  labor  required,  the  novelty  and  difficulty  of  the  questions  involved  and  the 
skill  requisite  properly  to  conduct  the  cause;  (2)  whether  the  acceptauce  of 
employment  in  the  particular  case  will  preclude  the  lawyer's  appearance  for 
others  in  cases  likely  to  arise  out  of  the  transaction,  and  in  which  there  is  a 
reasonable  expectation  that  otherwise  he  would  be  employed,  or  will  involve 
the  loss  of  other  employment  while  employed  in  the  particular  case  or  antago- 
nisms with  other  clients;  (3)  the  customary  charges  of  the  Bar  for  similar 
services;  (4)  the  amount  involved  in  the  controversy  and  the  benefits  resulting 
to  the  client  from  the  services;  (5)  the  contingency  or  the  certainty  of  the 
compensation:  and  (6)  the  character  of  the  employment,  whether  casual  (u*  for 
an  established  and  constant  client.  No  one  of  these  considerations  in  itself  is 
controlling.  They  are  mere  guides  in  ascertaining  the  real  value  of  the  service. 

"In  determining  the  customary  cliarges  of  the  Bar  for  similar  services,  if  is 
proper  for  a  lawyer  to  consider  a  schedule  of  minimum  fees  adopted  by  a  Bar 
Association,  but  no  lawyer  should  permit  himself  to  be  controlled  thereby  or  to 
follow  it  as  his  sole  guide  in  determining  the  amount  of  his  fee. 

"In  fixing  fees  it  should  never  be  forgotten  that  the  profession  is  a  branch 
of    the    administration    of    justice    and    not    a    mei'e    money -getting    trade." 

Code  of  Profcfisiojial  Responsibility 

EC  2-18 

"The  determination  of  the  reasonableness  of  a  fee  requires  consideration  of 
all  relevant  circumstances,  including  those  stated  in  the  Disciplinary  Rules. 
The  fees  of  a  lawyer  will  vary  according  to  many  factors,  including  the  time 
required,  his  experience,  ability,  and  reputation,  the  nature  of  the  employment, 
the  responsibility  involved,  and  the  results  obtained.  Suggested  fee  schedules 
and  economic  reports  of  state  and  local  bar  associations  provide  some  guidance 
on  the  subject  of  reasonable  fees.  It  is  a  commendable  and  long-standing  tradi- 
tion of  the  bar  that  special  consideration  is  given  in  the  fixing  of  any  fee  for 
services  rendered  a  brother  lawyer  or  a  member  of  his  immediate  family," 

DR  2-106 

(A)  A  lawyer  shall  not  enter  an  agreement  for,  charge,  or  collect  an  illegal 
or  clearly  excessive  fee. 

(B)  A  fee  is  clearly  excessive  when,  after  a  review  of  the  facts  a  lawyer  of 
ordinary  prudence  would  be  left  with  a  definite  and  firm  conviction  that  the 
fee  is  in  excess  of  a  reasonable  fee.  Factors  to  be  considered  as  guides  in 
determining  the  reasonableness  of  a  fee  include  the  following : 

(1)  The  time  and  labor  required,  the  novelty  and  difficulty  of  the  ques- 
tions involved,  and  the  skill  requisite  to  perform  the  legal  service  properly. 

(2)  The  likelihood,  if  apparent  to  the  client,  that  the  acceptance  of  the 
particular  employment  will  preclude  other  employment  by  the  lawyer. 

(3)  The  fee  customarily  charged  in  the  locality  for  similar  legal  services. 

(4)  The  amount  involved  and  the  results  obtained. 

(5)  The  time  limitations  imposed  by  the  client  or  by  the  circumstances. 

(6)  The  nature   and   length   of   the   professional  "relationship   with   the 
client. 

(7)  The  experience,  reputation,  and  ability  of  the  lawyer  or  lawyers  per- 
forming the  services. 

(8)  Whether  the  fee  is  fixed  or  contingent. 
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(18)  Numerous  attorneys  who  are  members  of  the  Fairfax  Bar  Association 
have  charged  fees  for  title  examination  different  from  those  suggested  in  the 
Minimum  Fee  Schedule.  (Trial  Testimony) 

(20)  Defendant  Fairfax  Bar  Association  has  never  investigated,  communi- 
cated with  or  imposed  sanctions  upon  any  member  or  ony  other  licensed  attor- 
ney for  failing  to  adhere  to  any  minimum  fee  schedule.  Further,  defendant 
Fairfax  Bar  Association  has  never  induced  or  attempted  to  induce  any  other 
person  or  organization  to  investigate,  communicate  with  or  impose  sanctions 
upon  any  member  of  Fairfax  Bar  Association  or  any  other  licensed  attorney 
for  failure  to  adhere  to  any  minimum  fee  schedule.  (Trial  Testimony) 

(21)  Attorneys  who  have  handled  many  of  the  real  estate  closings  in 
Reston,  Virginia  have  not  rigidly  adhered  to  the  Minimum  Fee  Schedule  pro- 
mulgated by  the  Fairfax  Bar  Association.  (Trial  Testimony) 

(24)  Mr.  and  Mrs.  Goldfarb  were  residing  within  the  Commonwealth  of  Vir- 
ginia at  the  time  they  contracted  to  purchase  their  home  in  Reston,  Virginia. 
(Trial  Testimony) 

(25)  Both  the  builder  who  constructed  the  home  in  Reston,  Virginia  pur- 
chased by  Mr.  and  Mrs.  Goldfarb  and  the  real  estate  agent  through  whom  they 
purchased  are  and  were  located  in  Reston,  Virginia.  (Trial  Testimony) 

(28)  All  of  the  acts  performed  by  A.  Burive  Hertz  in  connection  with  the 
examination  and  certification  of  the  title  of  the  laud  in  Reston,  Virginia  pur- 
chased by  Mr.  and  Mrs.  Goldfarb  were  performed  within  the  Commonwealth  of 
Virginia.  (Trial  Testimony) 

(29)  All  transactions  relating  to  the  purchase  by  Mr.  and  Mrs.  Goldfarb  of 
their  home  in  Reston,  Virginia,  including  the  negotiation  for  sale,  contract  of 
sale,  title  examination,  securing  of  mortgage  loan,  settlement  and  all  legal 
services,  occurred  within  the  Commonwealth  of  Virginia.  (Trial  Testimony) 

(33)  The  purpose  of  a  title  examination  and  certification  is  to  assure  the 
purchaser  of  real  estate  that  the  land  he  is  purchasing  will  not  be  subject  to 
future  claims  as  a  result  of  past  actions  by  prior  owners.  A  title  examination 
and  certification  assures  the  purchaser  of  real  estate  the  free  and  unencum- 
bered use  and  enjoyment  of  his  land.  (Trial  Testimony) 

(34)  The  duties  and  responsibilities  of  an  attorney  in  connection  with  a  res- 
idential real  estate  transfer  in  Reston,  Virginia  include  the  following : 

(a)  Initial  telephone  conversations  and  correspondence  concerning  general 
procedures  and  costs. 

(b)  Reading  contract  and  any  correspondence  associated  with  it. 

(c)  Opening  file  and  cross  indexing  under  seller,  purchaser,  lender  and  prop- 
erty. 

(d)  Checking  on  past  surveyor  for  possible  recertification. 

(e)  Ordering  house  location  survey. 

(f )  Checking  on  possible  reissue  rates  on  existing  title  insui-ance  policies. 

(g)  Examination  of  title  (more  fully  described  in  Findings  Xos.  3.5  and  37 
infra. ) . 

(h)   Writing  for  pay-off  figures  and  determining  existing  trust  holders. 

(i)   Preparation  of  application  for  title  insurance  binder. 

(j)   Transmitting  application  to  title  insurance  company. 

(k)   Forwarding  title  binder  to  lender. 

(1)  Miscellaneous  telephone  calls  relating  to  fire  insurance,  title  insurance, 
closing  costs,  payment  of  taxes,  getting  termite  certification,  closing  procedures 
and  order,  etc. 

(m)  Coordination  of  settlement  date  and  time  with  lender,  agent,  seller,  pur- 
chaser, other  attorneys. 

(n)   Quoting  verbal  closing  costs  to  seller,  purchaser,  agent  and  lender. 

(o)  Preparation  of  settlement  documents — deed,  note,  deed  of  trust,  .'jettle- 
ment  statements,  transmittal  letters. 

(p)    Computing  settlement  statements. 

(q)   Fulfilling  all  conditions  of  sales  contract. 

(r)    Completing  truth  in  lending  form  and  other  forms  required  by  leader. 

(s)   Preparation  of  disbursement  statement. 

(t)  Attorney  review  title  and  file  for  settlement.  (More  fully  described  in 
Findings  Nos.  35  and  37  infra.) 

(u)  Submitting  documents  to  lender,  purchaser,  or  another  attorney  for 
review  prior  to  settlement. 
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(r)   Conducting  settlement (s). 

(w)   Sending  all  required  papers  to  lender. 

(x)   Depositing  funds. 

(y)  Preparation  of  documents  for  recording,  including  notarizing,  blue-back- 
ing.'initialing.  (More  fully  described  in  Findings  Nos.  35  and  37  infra.) 

(z)  Bring-down  title.  (More  fully  described  in  Findings  Nos.  35  and  37 
infra.) 

(aa)     Recording  papers. 

(bb)   Writing  disbursement  checks. 

(cc)   Forwarding  disbursement  cliecks. 

(dd)   Preparation  of  Deeds  of  Release. 

(ee)   Preparation  of  notes  for  marginal  release. 

(ff )    Releasing  notes  on  margin  of  land  records. 

(gg)   Sending  Deeds  of  Release  to  Trustees. 

(bh)   Recording  Releases. 

(ii  )  Conforming  file  copies  of  settlement  documents  with  recording  informa- 
tion. 

(jj)   Preparation  of  final  title  insurance  policy  application. 

(kk)   Preparation  of  Certificates  of  Title. 

(11)  Forwarding  final  title  insurance  applications,  then  policies,  all  recorded 
documents  to  proper  parties. 

(mm)   Final  review  of  file  for  closing. 

(nn)    Closing  and  filing  of  file. 

(35)  In  the  course  of  examining  and  certifying  a  title  to  real  estate,  an 
attorney  in  Virginia  must  perform  at  least  the  following  steps : 

(A)  A  search  of  the  grantor  and  grantee  indices  for  at  least  a  sixty  year 
period.  Each  index  covers  approximately  a  ten  year  period.  Therefore,  to  perform 
a  sixty  year  search,  six  to  eight  indices  must  be  thoroughly  examined.  In  Fair- 
fax County,  a  search  of  the  "land  book"  is  also  required  in  order  to  ascertain 
the  assessed  value  to  tlie  landowner  as  of  .Tnnuary  1. 

(B)  After  a  chain  of  owners  is  established  from  a  search  of  the  grantor  and 
grantee  indices  for  sixty  years,  a  complete  cheek  must  be  made  for  e;ich  of  these 
owners  (known  as  "abstracting  the  title  chain")  on  all  deeds,  deeds  of  trust, 
deeds  of  release,  homestead  deeds,  mortgages,  powers  of  attorney,  leases,  notices 
of  lis  pendens,  mechanics'  liens,  chancery  suits  to  enforce  mechanics'  liens,  etc. 
All  of  these  items  might  be  recorded  in  several  deed  books  or  in  a  single  deed 
book,  depending  upon  the  jurisdiction.  In  Fairfax  County,  there  are  separate  deed 
books  for  the  aforementioned  items. 

In  making  a  complete  cheek  of  all  the  owners  in  the  chain  of  title,  care  must 
be  taken  to  note  for  each  owner  the  type  of  deed,  its  date,  the  date  of  recording, 
the  consideration  involved,  the  complete  description  of  the  land,  the  easements, 
rights  of  way,  restrictive  covenants  and  other  impediments  to  the  free  and  un- 
encumbered use  of  the  land  and  whether  legal  requirements  for  signature  and 
notarization  were  met  in  all  cases.  Any  suggestion  of  a  possible  interference 
with  the  free  and  unencumbered  use  of  the  land  by  the  new  purchaser  must  be 
noted  on  the  abstract  and  evaluated  by  the  attorney. 

If  the  parcel  of  land  in  question  derives  from  a  larger  tract  of  land,  a  plat 
of  the  original  land  with  all  its  divisions  must  be  drawn  or  obtained  by  the  at- 
torney. This  task  may  involve  converting  a  "metes  and  bounds"  description 
usually  written  in  terms  of  robs,  chains,  degrees,  perches,  acres  or  other  meas- 
urements, into  feet  or  to  a  subdivision  reference  of  lot,  block  and  section. 

In  the  event  that  a  former  owner  in  the  chain  of  title  was  one  who  transferred 
a  great  deal  of  property,  each  deed  from  that  owner  must  be  located  and  read  to 
determine  whether  the  specific  property  involved  in  the  current  sale  was,  in  fact, 
included  in  an  earlier  deed.  Where  similar  names  occur  or  names  have  been 
changed,  as  when  women  marry,  this  might  well  involve  reading  a  very  large 
number  of  deeds. 

(C)  Often,  estates  and  inheritances  of  the  property  appear  in  the  chain  of 
title.  In  this  event,  the  Will  Index  and  docket  records  must  be  checked  to 
determine    whether   any    flaws    existed    in    property    transfers    of   this    sort. 

(D)  In  all  cases  it  is  necessary  to  check  the  Judgment  Lien  Indices  in  order 
to  discover  whether  any  judgments  are  outstanding  against  the  property.  In 
Fairfax  Coimty,  there  are  four  sets  of  indices  of  judgments  to  be  searched. 
The  indexed  judgments  must  then  be  checked  against  the  judgment  lien  docket 
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to  determine  whether  the  judgments  indexed  have  been  satisfied.  For  Reston, 
that  must  1)6  done  daily  for  numerous  subsidiary  corporations  of  Gulf  Reston, 
Inc..  all  of  which  hold  title  to  property  in  Reston. 

(E)  In  Fairfax  it  is  also  necessary  to  checli  the  index  of  financing  state- 
ments on  liousehold  fixtures  in  order  to  determine  whether  unsatisfied  financ- 
ing statements  exist.  In  Fairfax  County,  this  entails  cheeking  two  sets  of  indi- 
ces. 

(F)  In  the  event  subdivision  plans  are  involved,  plat  or  map  Iwoks  must  l)e 
consi^lted  for  subdivision  plans  not  recorded  in  deed  books.  Plat  books  should 
also  be  checked  for  easements  and  building  restrictions  on  the  property. 

(G)  Oftentimes,  corporate  owners  appear  in  the  chain  of  title.  In  this  event, 
questions  of  corporate  law  may  arise.  For  example,  if  the  sale  of  land  included 
all  or  substantially  all  of  the  assets  of  the  corporation  which  were  not  sold  in 
the  regular  course  of  business,  then  stockholders'  consent  to  the  sale  must  be 
located  and  verified.  In  addition,  in  some  cases,  verification  of  the  name  of  the 
oflicers  who  executed  a  corporate  deed  must  be  obtained  from  the  State  Coriio- 
ration  Commission  and  a  check  should  also  be  made  to  determine  whether  the 
corporate  grantor  is  still  in  existence. 

(H)  In  all  cases,  federal,  state,  county  and  town  or  city  tax  records  must  be 
checked  to  establish  whether  any  unpaid  taxes  exist  as  a  possible  lien  against 
the  property.  There  are  several  sources  for  this  information.  First,  a  check 
must  be  made  with  the  Treasurer  or  Commissioner  of  Revenue  to  obtain  inf(u-- 
mation  on  local  real  estate  taxes.  Attorneys  must  be  particularly  careful  in 
this  area  as  real  estate  taxes  in  Fairfax  County  are  payable  twice  a  year  and 
reassessments  are  frequent. 

In  the  event  that  a  former  owner  in  the  chain  of  title  is  an  estate,  the  exec- 
utor of  an  estate  should  personally  give  an  affidavit  to  the  effect  that  all  fed- 
eral state  and  gift  taxes  and  Virginia  inheritance  taxes  are  paid  or  nonassess- 
able. 

(I)  The  possible  bankruptcy  of  any  former  owner  in  the  chain  of  title 
should  be  checked.  This  information  may  be  found  in  the  grantor  index  under 
the  name  of  the  bankrupt  former  owner.  However,  this  information  need  not 
be  recorded  there  and  it  is  also  necessary  to  check  the  Federal  District  Courf 
records. 

(J)  Jn  addition  to  all  of  the  foregoing,  it  is  sometimes  necessary  to  check 
additional  records  such  as  alimony  and  child  support  decrees,  special  commis- 
sioner deeds,  and  judicial  sale  records. 

Once  all  of  the  foregoing  steps  are  completed,  an  attorney  must  review  his 
findings  and  evaluate  all  possible  defects  noted  in  the  chain  of  title.  (Trial 
Testimony. ) 

(36)  While  a  title  examination  in  Reston  generally  involves  the  steps  out- 
lined in  Finding  Xo.  35,  factors  peculiar  to  the  Reston  property  further  compli- 
cate the  procedure.  These  factors  include : 

(a)  Complex  financing  and  transfer  arrangements  involved  in  the  original 
transaction  creating  Reston,  including  a  conveyance  with  a  leaseback  and  both 
an  option  and  an  obligation  to  repurchase. 

(b)  The  existence  of  numerous  corporate  subsidiaries  of  Gulf  Reston,  Inc. 
set  up,  in  part,  for  the  pui-pose  of  holding  title  to  various  parcels  in  Reston. 

(c)  Tlie  very  large  number  of  real  estate  transactions  occurring  in  Reston 
on  a  daily  and  weekly  basis. 

(Trial  Testimony.) 

(37)  Because  of  the  peculiar  nature  of  Reston,  the  following  specific  steps 
are  often  followed  on  a  daily  basis  in  connection  with  the  examination  and 
certification  of  a  title  to  property  in  Reston. 

(a)  The  grantor  and  grantee  indices  must  be  checked  daily  and  all  entries 
added  to  the  grantor  and  grantee  conveyance  list  for  Gulf  Reston,  Inc..  John 
Hancock  Mutual  Life  Insurance  Company.  Belwood,  Inc.,  Bonres,  Inc.,  Bonner 
Reston  Associates,  Pignolia,  Inc.,  the  Ryland  Group,  Inc.  and  Teeshot,  Inc., 
and  this  must  also  be  done  for  several  other  corporations  at  less  fre(iuent 
intervals.  This  same  procedure  must  also  be  followed  for  all  unindexed  instru- 
ments. 

(b)  After  obtaining  deed  book  and  page  references,  the  recorded  instrument 
is  examined  and  either  abstracted  or  conformed  or  copies  made.  If  these  are 
extx-eme^y  lengthy  orders,  copies  are  obtained  from  the  Clerk's  office  at  the 
cost  of  $1.00  per  page. 
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(c)  When  rights  of  way  and  easements,  etc.  are  recorded  referring  to  the 
original  6.000  plus  acres  comprising  Reston,  it  is  necessary  to  determine  which 
of  the  original  acreage  parcels  is  affected.  Then  it  is  necessary  to  determine 
whether  the  property  is  presently  sulidivided  and  dedicated  as  a  section  includ- 
ing the  many  resubdivisions.  This  will  provide  an  up  to  date  record  of  which 
easements  and  rights  of  way  affect  any  area  or  property  in  Reston. 

(d)  Instruments  such  as  Gulf  repurchase  deeds  and  plats,  subdivisions,  ea.se- 
ment  agreements,  etc.  are  reviewed  for  recording.  Also  a  comparison  is  made 
of  the  metes  and  bounds  description  with  courses  and  distances  on  the  plat  to 
ascertain  that  there  are  no  discrepancies  between  the  two. 

(e)  Unrecorded  instruments  furnished  by  Gulf  Reston,  Inc.,  Yepco,  C  &  P 
Telephone,  Reston  Transmission,  etc.  are  checked  as  to  each  parcel  or  lot  being 
examined. 

(f)  Each  subdivision  section  is  broken  down  into  blocks  and  block  lists  (as 
to  lot)  and  checked  against  grantor  list  to  see  that  the  duplicate  lot  numbers 
are  not  recorded.  If  errors  are  found,  attorney  who  recorded  the  erroneous 
description  is  notified  and  asked  to  correct  same. 

(g)  Answer  any  questions  as  to  recording  data,  etc.  requested  by  Reston 
Engineering  Department. 

(h)  When  recording  deeds  and  deeds  of  trust  in  the  individual  owner  after 
closing,  the  grantor  list  is  checked  again,  judgments  in  four  different  sets  of 
judgment  records  are  checked  again  and  unindexed  instruments  in  as  many  as 
four  different  places  are  also  rechecked.  Next,  it  is  usually  necessary  to  wait 
in  line  to  record.  Once  this  is  accomplished,  it  is  necessary  to  conform  copies 
as  to  instrument  number,  time  of  recording  and  deed  book  and  page  numbers. 

If  judgment  such  as  Internal  Revenue  Service,  maintenance  and  support,  etc. 
or  any  other  problems  are  discovered,  the  responsible  attorney  must  consider 
and  determine  whether  the  instrument  can  be  recorded  or  whether  the  problem 
must  first  be  resolved.  The  Gulf  Reston,  Inc.,  Palindrone  Corporation  and 
Reston,  ^'a.,  Inc.  lists  must  be  checked  and  rechecked  on  every  piece  or  parcel 
of  property  being  examined  up  to  the  minute  of  recording  as  they  reserve  the 
right  to  grant  subsequent  rights  of  way.  This  also  applies  to  each  resale  from 
one  individual  to  another.  Similarly,  the  Gulf  Reston,  Inc.  record  must  always 
be  rundown  as  though  they  were  still  the  owner. 

For  each  plat,  including  all  notations  of  any  type,  rights  of  way,  resubdivi- 
sions, easement  agreements,  etc.  must  be  checked  as  to  each  lot  or  parcel. 

( i )  It  may  be  necessary  to  conform  copies  in  various  '"section  files"  and 
update  title  front  sheets  in  subdivision  and  individual  lot  files. 

(j)  The  recording  deeds  of  dedication,  resubdivisions,  etc.  is  time  consuming 
as  it  is  necessary  to  go  to  the  Massey  Building  (County  Ofiice  Building  in 
Fairfax)  to  accomplish  the  following: 

(1)  Each  dedication  must  be  approved  by  the  county  attorney's  office  on  the 
11th  floor; 

(2)  Pick  up  the  approved  plat  from  the  7th  floor; 

(3)  Pay  any  unpaid  fees — 7th  floor; 

(4)  Return  to  the  Clerk's  office  at  the  courthouse,  check  wach  list  and  entry 
thereon  ; 

(.5)  Check  all  the  unindexed  instruments,  frequently  as  many  as  50  to  80  in 
number ; 

(6)  Wait  in  line  to  record  and  then  record; 

(7)  Obtain  recorder's  receipt  and  fill  in  time,  instrument  number,  etc.  and 
then  conform  copies ; 

(8)  Wait  for  the  deed  book  and  page  numl)ers.  frequently  for  as  long  as  an 
hour  or  more.   (Trial  Testimony.) 

(38)  In  certifying  a  title  to  real  property,  an  attorney  becomes  the  person 
ultimately  liable  in  the  event  a  defect  is  subsequently  discovered.  This  is  true 
even  if  the  purchaser  of  the  real  estate  secures  title  insurance  for,  in  that 
event,  the  attorney's  certification  is  to  the  title  insurance  company.  If  the 
attorney  has  made  an  error  in  examining  or  evaluating  the  title,  the  purchaser 
of  the  real  estate  is  protected  by  his  insurance  company  which,  in  turn,  is 
entitled  to  proceed  against  the  attorney  for  any  error  in  the  certification. 
Ar-eordingly.  the  attorney  bears  the  ultimate  responsilnlity,  ethically  and 
finally,  for  the  examinaticm  and  certification  of  a  title  in  any  transfer  of  real 
property.  Furthermore,  the  liability  of  the  attorney  is  not  limited  by  the  pur- 
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chase  price  of  the  property,  but  increases  over  the  years  as  the  value  of  the 
property  increases,  either  through  inflation  or  appreciation.  (Trial  Testimony.) 

(49)  Defendant  Fairfax  Bar  Association  does  not  examine  and  certify  titles 
to  real  property  or  provide  legal  services  of  any  kind.  (Trial  Testimony.) 

(54)  There  is  no  evidence  that  the  promulgation  of  an  advisory  minimum 
fee  schedule  by  the  Fairfar  Bar  Association  has  affected  prices  adversely  to 
consumers.  (Trial  Testimony.) 
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introduction 

This  is  the  first  case  in  which  the  fee-setting  practices  of  the  organized  har 
have  been  subjected  to  challenge  under  the  antitrust  laws.  The  practices  at 
issue  involve  the  use  of  minimum  or  suggested  fee  schedules  which,  at  the 
time  this  action  was  tried,  were  used  in  approximately  34  states  and  the  Dis- 
trict of  Columbia.  The  opinion  of  the  District  Court  (Albert  J.  Bryan,  Jr.), 
which  is  now  reported  at  355  F.  Supp.  491,  upheld  the  plaintiffs'  contention 
that  the  promulgation  by  the  defendant  Fairfax  County  Bar  Association  of  its 
minimum  fee  sciiedule  constituted  an  unlawful  contract,  combination,  and  con- 
spiracy in  restraint  of  trade,  and  thus  violated  Section  1  of  the  Sherman  Act, 
15  U.S.C.  §  1.  However,  the  District  Court  ruled  that  the  defendant  Virginia 
State  Bar,  as  an  administrative  agency  of  the  State,  was  exempt  from  an 
action  under  the  antitrust  laws  for  its  part  in  enforcing  the  system  of  mini- 
mum fee  schedules  throughout  the  State. 

The  defendant  Fairfax  County  Bar  Association  has  filed  an  appeal  (No. 
73-1248)  which  has  been  consolidated  with  this  appeal  for  purposes  of  argu- 
ment only.i  The  principal  question  presented  on  this  appeal — the  «xtent  to 
which  the  "state  action"  exemption  is  availablet  to  shield  essentially  private 
actions — is  an  important  one  not  only  with  respect  to  the  amenability  of  the 
organized  bar  to  suits  imder  the  antitrust  laws,  but  also  as  it  affects  numerous 
other  occupations  which  are  to  some  extent  state-regulated. 

questions  presented 

I.  Is  the  Virginia  State  Bar,  which  issued  opinions  indicating  that  violations 
of  local  minimum  fee  schedules  would  be  a  basis  for  official  sanctions  by  the 
Bar,  and  which  also  issued  reports  containing  suggested  minimum  fee  sched- 
ules for  adoption  by  local  bar  associations,  immune  from  suit  under  the  fed- 
eral antitrust  laws  under  the  doctrine  of  Parker  v.  Brown,  merely  because  it 
was  created  by  the  State  Supreme  Court  under  a  statute  permitting  its  crea- 
tion, where  no  state  official  took  any  active  role  in  the  preparation  or  issuance 


1  For  the  oonvenience  of  the  Court,  and  in  order  to  minimize  expense  to  all  parties, 
the  parties  to  both  appeals,  with  this  Court's  permission,  have  prepared  a  single  joint 
appendix.  References  to  it  will  be  made  as  follows  :  "J. A. — ''. 
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of  the  minimum  fee   schedules,   the    State  Bar   Opinions,   or   the   State  Bar 
Reports  V 

II.  If  the  State  Bar  is  not  immune  from  suit  under  tlie  federal  antitrust 
laws,  does  the  Eleventh  Amendment  to  the  United  States  Constitution  preclude 
a  suit  against  it  in  the  federal  courts  for  damages  resulting  from  its  violations 
of  the  antitrust  laws  ? 

STATEMENT  OF  THE  CASE 

A.  Statement  of  Facts 

The  facts  in  tliis  case  are,  we  believe,  not  in  dispute.-  On  October  26,  1971, 
the  named  plaintiffs  in  this  action,  Lewis  H.  and  Ruth  S.  Goldfarb,  contracted 
to  purchase  a  $5-1,500  home  in  Reston,  Virginia.  The  contract  provided  that  the 
closing  would  take  place  at  the  offices  of  A.  Burke  Hertz,  an  attorney  licensed 
to  practice  law  in  Virginia,  who  maintained  his  office  in  Falls  Church,  whicli, 
like  Reston,  is  in  Fairfax  County.    (Stip.  H's  1-4,  J. A.  22). 

As  a  condition  of  obtaining  a  mortgage  for  their  home,  the  Goldfarbs  were 
required  to  obtain  title  insurance  to  cover  the  mortgagee's  interest.  (Exhibit 
32,  U  15,  sec.  7). 3  Under  ethical  opinions  issued  by  the  Virginia  State  Bar,  the 
giving  of  an  opinion  as  to  the  state  of  a  title  to  real  property  must  be  done  by 
an  attorney.  Therefore,  on  November  2.3,  1971,  the  Goldfarbs  wrote  Mr.  Hertz 
concerning  the  possible  utilization  of  his  services  to  perform  a  title  examina- 
tion to  be  used  to  obtain  title  insurance,  as  well  as  for  other  matters  relating 
to  the  purchase  of  their  home.  (Exhibit  2).  Their  letter  indicated  a  desire  to 
shop  around  for  the  least  expensive  way  to  insure  their  title  and  noted  that 
the  fee  estimated  by  the  realtor  was  approximately  $522  for  title  examination 
only.  On  December  8,  1971,  Mr.  Hertz  replied  indicating  that  it  was  "the  policy 
of  this  office  to  keep  our  charges  in  line  with  the  minimum  fee  schedule  of  the 
local  Bar  Association."  (Exhibit  3). 

Thereafter,  in  early  and  mid-December  the  Goldfarbs  sent  letters  to  36  other 
attorneys  in  northern  Virginia  to  inquire  about  fees  for  title  examination  serv- 
ices. (Stip.  If  6,  J. A.  23).  Nineteen  written  replies  were  received  (Exhiltits 
6-24),  but  none  of  them  indicated  a  willingness  to  charge  less  than  the 
amount  prescribed  by  the  minimum  fee  schedule.  These  responses  left  no  doubt 
that  the  efforts  of  the  Goldfarbs  to  obtain  lower  fees  for  title  examination 
were  almost  certain  to  fail.  For  example,  one  stated  that  attorneys  are  "not 
permitted  to  actively  solicit  legal  business,  and  any  attorney  who  would  reduce 
liis  fee  for  title  examination  in  order  to  obtain  your  business  would,  in  my 
opinion,  run  afoul  of  the  'no-solicitation'  rule."  (Exhibit  6).  The  same  respond- 
ent also  indicated  that  he  knew  of  "no  attorney  who  charges  less  than  the  rec- 
ommended fee  schedule  for  title  examinations"  and  that  his  title  examination 
fees  follow^ed  the  recommended  fee  scale  adopted  by  the  bar  association. 
Another  attorney  put  it  this  way  : 

"The  Fairfax  County  Bar  Association  has  established  a  minimum  fee  sched- 
ule whicli  in  effect  establishes  the  fees  charged  for  title  examination  in  Fair- 
fax County. 

******* 
"My   fee   for   title   examination   would   be   the   same   as    those    figures   quoted 
you.  I  feel  I  am  ethically  required  to  adhere  to  the  fee  schedule  of  the  Fair- 
fax County  Bar  due  to  the  lack  of  any  special  relationship,  this  should  be  true 
for  any  other  attorney  [sic]."  (Exhibit  9). 

Other  references  were  to  the  "standard  Bar  rate"  (Exhibit  8)  and  to  the  fact 
that  "all  attorneys  in  this  area  use  the  minimum  fee  schedule  in  real  estate 
settlement  cases"  (Exhibit  11),  and  that  fees  are  "determined  l)y  a  minimum 
fee  schedule"  (Exhibit  18).  Other  replies  (Exhiluts  10.  13,  14,  1*5,  16,  21,  and 
24)  demonstrated  adherence  by  that  attorney  and  all  others  in  the  area  to  the 
fees  set  forth  in  the  minimum  fee  scliedule. 

The  minimum  fee  schedule  referred  to  by  these  attorneys  was  promulgated 
in  1969  by  the  defendant  Fairfax  County  Bar  Association  in  conjunction  with 
tlie  bar  associations  of  Loudon  and  Arlington  counties  and  the  City  of  Alexan- 
dria (Exhil)it  29).  For  title  examinations,  the  minimum  fee  schedule  provides 
for  payment  of  an  amount  equal  to  1%  of  the  first  $50,000  of  the  loan  or  pur- 

2  The  parties  stipulated  to  the  existence  of  most  of  these  facts  (.J. A.  22-2Ga)  References 
to  the  stipulation  will  l>e  as  follows  :  Stip  "  — .  .7. A.    — . 

3  References  to  Exhibits  are  to  the  Exhibits  admitted  in  evidence,  with  numbers  1-32 
having  been  admitted  by  stipulation. 
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chase  price,  whichever  is  greater,  one-half  of  one  percent  of  that  amount  from 
$50,000  to  $100,000,  one-quarter  of  one  percent  from  $100,000  to  $1,000,000  and 
a  negotiated  amount  for  over  $1,000,000.    (Exhibit  29.  p.  25  :  J. A.  S4 ) . 

The  requirement  for  ethical  adlierence  to  these  minimum  fee  .schedules  is 
imposed  by  the  Virginia  State  Bar.  The  State  Bar  is  an  integrated  bar,  mean- 
ing that  every  attorney  licensed  to  practice  in  Virginia  must  be  a  member  of 
it.  (Stip.  H  li,  J. A.  24).  It  is  an  administrative  agency  of  the  Supreme  Court 
of  Virginia  created  by  that  court  pursuant  to  the  laws  of  Virginia,  in  particu- 
lar §  .54-49  of  the  Virginia  Code.  (Stip.  II  9,  J.A.  23).  Pursuant  to  §  54-52  of 
the  Virginia  Code,  the  funds  for  the  operation  of  the  State  Bar  are  appropri- 
ated from  a  special  fund  in  the  State  Treasury  by  act  of  the  General  Assem- 
bly. This  special  fund  consists  entirely  of  dues  paid  by  members  of  the  State 
Bar  in  accordance  with  a  schedule  which  the  Supreme  Court  establishes  pur- 
suant to  its  statutory  authority  to  do  so.  Va.  Code  §  54-50.  (Stip.  ^  12,  J.A. 
24).  By  way  of  contrast  to  the  mandatory  membership  recpiirements  and  dues 
payments  of  the  State  Bar.  the  local  bar  associations,  which  actually  publish 
the  minimum  fee  schedules,  are  purely  voluntary  organizations  of  attorneys 
who  practice  in  a  particular  locality.  (Stip.  Tf  13,  J.A.  23). 

Tlie  Supreme  Court  of  Virginia  has  promulgated  rules  and  regulations  gov- 
erning the  conduct  of  attorneys  and  the  operation  of  the  State  Bar,  which  are 
found  in  Sections  II  and  IV  of  Part  VI  of  the  Rules  of  the  Supreme  Court. 
The  State  Bar  is  required  by  statute  and  court  rule  to  investigate  alleged  vio- 
lations of  these  standards  of  conduct  and  to  report  its  findings  to  a  court  of 
appropriate  .iurisdiction  which  will  undertake  any  disciplinary  proceedings. 
(Stip.  ^  11.  J.A.  24).  The  Virginia  Supreme  Court  has  given  to  the  State  Bar 
the  authority  to  i.ssue  opinions  on  matters  involving  questions  of  ethics,  and 
the  Court  has  indicated  that  suggested  fee  schedules  involve  questions  of 
ethics.  (Stip.  ''"s  18-19.  J.A.  25).  Relying  upon  its  authority  to  issue  opinions 
on  qiiestions  of  ethics,  the  State  Bar  has  issued  Opinions  98  and  170  (Exhibits 
30  and  31.  J.A.  88-90)  which,  in  substance,  state  that  it  is  unethical  for  an 
attorney  habitually  to  charge  fees  below  those  suggested  in  a  minimum  fee 
schedule,  and  that  sanctions  may  be  imposed  by  the  State  Bar  against  an 
attorney  who  violates  those  rules  of  ethics.  Thus,  the  threat  of  sanctions  for  a 
violation  of  Opinions  98  and  170  stood  behind  the  minimum  fee  schedules  pro- 
mulgated l)y  the  local  bar  associations. 

In  addition,  the  State  Bar  in  1902  and  1969  is.«ued  reports  on  the  subject  of 
minimum  fee  schediiles  (Exhibits  26  and  27.  J.A.  63-72).  which  included  sug- 
gested local  fee  schedules  that  were  the  basis  for  the  minimum  fee  schedules 
adopted  and  published  by  the  local  bar  associations.  With  respect  to  the  State 
Bar's  suggested  fees  for  title  examination,  the  Fairfax  County  Bar  Association 
in  both  1962  and  1969  adopted  a  fee  schedule  which  was  virtually  identical  to 
that  suggested  in  the  report  of  the  State  Bar,  although,  as  the  District  Court 
pointed  out,  there  was  no  compulsion  for  it  to  adopt  any  schedule  at  all  (J.A. 
36). 

Having  received  l)oth  the  reply  from  Mr.  Hertz  and  the  19  negative 
responses  concerning  the  possibility  of  obtaining  lower  title  examination  fees, 
the  Goldfarbs  proceeded  to  close  on  their  house  on  .January  15,  1972,  and  uti- 
lized the  services  of  Mr.  Hertz  to  do  so.  (Stip.  ^  8.  J.A.  23).  In  addition  to 
the  fee  of  $.522.50  for  title  examination — the  exact  amount  as  calculated  under 
the  minimum  fee  .schedule — the  Goldfarbs  also  paid  .$25  for  preparation  of  title 
insurance  papers.  $30  for  preparation  of  a  trust  mortgage  and  a  note,  $30  for 
preparation  of  the  deed  and  $30  for  a  closing  fee,  for  a  total  of  $637.50 
(Exhibit  25). 4 

B.  Proceedings  Beloir 

On  February  22.  1972.  the  Goldfarbs  filed  suit  in  the  United  States  District 
Court  for  the  Eastern  District  of  Virginia.  Alexandria  Diviison,  on  behalf  of 
themselves  and  a  class  of  persons  who  had  purchased  homes  in  Reston,  Vir- 
ginia, during  the  four-year  period  preceding  the  filing  of  the  complaint,  and 
who  had  Vieen  unlawfully  charged  title  examination  fees  in  accordance  with 
the  minimum  fee  schedule,  as  well  as  two  organizational  plaintiffs  concerned 
with  housing  problems  in  Northern  Virginia.  Named  as  the  defendants  in  this 
action  were  the  Virginia  State  Bar,  the  Fairfax  County  Bar  Association,  the 

*  Thf>  fpp  for  title  pxamlnation  -vrns  in  addition  to  the  $196  which  the  Goldfarbs  paid  for 
the  title  insurance  premium  itself  (Exhibit  2.5). 


lOS 

Arlington  County  Bar  Association,  and  the  Alexandria  Bar  Association.  The 
complaint  alleged  that  the  defendants  had  violated  the  Sherman  Antitrust  Act, 
15  U.S.C.  §  1,  by  the  operation  of  the  minimum  fee  schedule  system,  under 
which  the  schedule  promulgated  by  the  local  bar  associations,  following  the 
suggestions  of  the  State  Bar  Report,  was  enforced  or  threatened  to  be 
enforced  by  the  actions  of  the  defendant  State  Bar  through  its  disciplinary 
proceedings.  Plaintiffs  contended  that,  as  a  result  of  the  minimum  fee  schedule 
system,  the  members  of  the  plaintiff  class  had  been  overcharged  for  the  title 
examinations  obtained  by  them  in  connection  with  purchases  of  their  homes. 
The  complaint  asked  for  treble  damages,  as  well  as  declaratory  and  injunctive 
relief  against  the  continuation  of  the  operation  of  this  system. 

Plaintiffs  alleged  that  the  publication  of  a  minimum  fee  schedule,  even  if  it 
was  merely  a  "suggested"  one,  is  a  contract,  combination,  or  conspiracy  in 
restraint  of  trade,  and  thus,  like  the  classic  price-fixing  agreement,  violates 
the  federal  antitrust  laws.  The  State  Bar  was  joined  as  a  defendant  because 
of  its  enforcement  of  the  minimum  fee  schedules  through  the  issuance  of  Opin- 
ions 98  and  170,  which,  in  effect,  threatened  any  attorney  who  did  not  follow 
them  with  disciplinary  proceedings.  In  addition,  plaintiffs  alleged  that  the  issu- 
ing of  the  1962  and  1969  State  Bar  Reports,  which  led  to  the  promulgation  of 
the  local  bar  association  minimum  fee  schedules,  made  the  State  Bar  a  co-con- 
spirator. On  September  S,  1972.  about  six  months  after  the  complaint  was  filed, 
plaintiffs  moved  to  extend  the  time  for  taking  discovery  which  had  expired 
pursuant  to  a  form  order  issued  by  the  District  Court,  and  to  amend  their 
complaint,  primarily  for  the  purpose  of  adding  as  a  class  of  defendants,  the 
attorneys  who  had  charged  members  of  the  plaintiff  class  for  their  services  in 
accordance  with  the  minimum  fee  schedule.  The  moving  papers  indicated  that 
settlement  discussions  had  been  underway  for  almost  two  months  and  that 
plaintiff's  had  very  little  opportunity  for  discovery  after  the  complaint  was 
answered.  The  District  Court  denied  the  motions  of  the  plaintitffs,  except  inso- 
far as  they  sought  permission  to  dismiss  the  case  as  to  two  organizational 
plaintiffs  which  had  sought  only  injunctive  relief. 

Shortly  thereafter  a  pre-trial  conference  was  held  at  which  it  was  agreed  to 
sever  the  trial  on  liability  from  that  on  damages.  At  tliat  conference  plaintiffs 
were  directed  to  file  their  motion  to  certify  the  class,  and  defendants  were 
directed  to  file  any  motions  to  dismiss  or  for  summary  judgment  promptly 
thereafter.  On  September  27,  1972,  Judge  Bryan,  without  objection  by  the 
defendants,  certified  this  action  as  a  class  action  pursuant  to  Rule  23(b)  (3)  of 
the  Federal  Rules  of  Civil  Procedure.  He  also  heard  argument  on  the  motions 
of  the  defendants  for  summary  judgment  which  were  based  on  three  grounds : 
(1)  that  the  activities  of  the  attorneys  were  exempt  under  the  anti-trust  laws 
since  the  practice  of  law  as  a  "learned  profession"  did  not  involve  a  trade  or 
business;  (2)  that  there  was  an  insufficient  allegation  of  a  connection  with 
interestate  commerce;  and  (3)  that  the  actions  of  the  defendants  were  "state 
action"  and  were  hence  exempt  from  the  antitrust  laws  by  virtue  of  the  doc- 
trine enunciated  in  Parker  v.  Brown.  317  U.S.  .341  (1943).  The  matter  was 
thoroughly  briefed,  and  tlie  parties  prepared  a  stipulation  of  facts  with  respect 
to  the  Porker  v.  Brown  issue  which  was  submitted  for  the  Court's  considera- 
tion. After  hearing  lengthy  oral  arguments  on  all  motions,  the  Court  denied 
the  motions  of  the  defendants,  and  ordered  that  the  trial  commence  as  sched- 
uled on  November  1. 

Thereafter,  plaintiffs  entered  into  a  settlement  with  tlie  defendants  Alexan- 
dria Bar  Association  and  Arlington  County  Bar  Association,  under  which  those 
two  associations  agreed  to  withdraw  their  fee  schedules,  to  advise  their  mem- 
bers of  the  withdrawal,  and  to  refrain  from  piablishing  any  minimum  or 
suggested  fee  schedules  in  the  future,  in  exchange  for  which  all  damage  claims 
against  the  two  associations  would  be  dismissed  with  prejudice.  Similar  offers 
were  made  to  the  Fairfax  County  Bar  Association  and  the  Virginia  State  Bar, 
but  these  were  not  accepted.  Because  approval  of  the  agreement  was  required 
under  Rule  23(e),  the  trial  date  was  adjourned  from  November  1  to  Decem- 
ber 13,  1972,  to  permit  the  members  of  the  plaintiff  class  to  be  notified  of  the 
proposed  partial  settlement.  In  a  hearing  held  December  11,  1972,  the  Court 
approved  the  settlement  with  the  Arlington  County  and  Alexandria  Bar  Asso- 
ciations. 

Tlie  trial  on  December  13th  took  less  tlian  half  a  day,  with  the  bulk  of  the 
facts  having  been  agreed  upon  beforehand  by  stipulation  of  the  parties.  The 
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defendants  renewed  their  contentions  previously  made  by  motion  that  there 
was  no  liability  on  their  part  because  (1)  there  was  an  insufficient  connection 
between  the  activites  of  defendants  and  interstate  commerce,  (2)  lawyers,  as 
members  of  a  learned  profession,  were  exempt  from  the  Sherman  Act  and  (3) 
their  actions  were  those  of  the  State  and  hence  immune  under  Parker  v. 
Brown.  In  addition,  the  Fairfax  Bar  claimed  that  plaintiffs  had  not  proven 
any  damage  to  themselves,  and  that  there  was  thus  no  private  action  for  any 
violation  that  may  have  existed.  Following  the  submission  of  proposed  findings 
of  fact  and  conclusions  of  law  and  of  post-trial  memoranda,  the  Court  on  Jan- 
uary 5,  1973,  issued  its  memorandum  opinion  (J.A.  27-39).  The  Court  ruled 
that  the  defendant  Fairfax  County  Bar  Association  had  violated  the  antitrust 
laws  and  was  liable  for  damages  to  the  members  of  the  plaintiff  class,  but 
found  on  Parker  v.  Brown  grounds  that  the  State  Bar  was  not  liable,  although 
it  had  previously  denied  the  same  claim  in  the  State  Bar's  motion  for  sum- 
mary judgment. 

The  Court  first  found  that  the  operation  of  the  minimum  fee  schedule 
system  was  a  contract,  combination,  and  conspiracy  in  restraint  of  trade,  and 
specifically  declined  to  create  an  exemi)tion  for  the  pricing  practices  of  attor- 
neys, noting  that  "fee  setting  is  the  least  'learned'  part  of  the  profession." 
(J.A.  34).  From  the  evidence  which  showed  that  the  rates  charged  for  title 
examinations  were  not  in  most  cases  based  on  factors  other  than  the  minimum 
fee  schedule,  and  from  the  evidence  concerning  the  efforts  of  the  Goldfarbs  to 
obtain  legal  services  at  rates  below  the  fee  schedule  amounts,  the  Court  con- 
cluded that  there  was  significant  adherence  to  the  fee  schedule  (J.A.  42,  ^  6), 
which  resulted  in  damage  to  the  Goldfarbs.^  (J.A.  32). 

As  for  the  commerce  clause  issue  raised  by  the  defendants,  the  evidence  con- 
clusively demonstrated  that,  with  respect  to  real  estate  transactions  in  North- 
ern Virginia,  and  particularly  in  Fairfax  County,  a  significant  amount  of  inter- 
state commerce  was  affected  by  the  use  of  these  schedules.  Based  upon  what 
the  Court  considered  to  be  "a  fair  sampling  of  loans  made  on  real  estate  in 
Fairfax  Comity"  (J.A.  32),  it  found  that  more  than  half  of  the  money  loaned 
came  from  out-of-state  sources.  Plaintiffs'  witness  had  examined  one  of  every 
ten  chronological  deed  books  for  the  years  1970  and  1971  for  Fairfax  County, 
and  this  examination  showed  that  more  than  $75,000,000  of  loans  came  from 
out  of  state  just  for  that  sample.  (J.A.  40,  H  2).  In  addition,  the  Court  relied 
upon  the  proof  offered  by  plaintiffs  that  millions  of  dollars  of  loans  guaran- 
teed by  the  United  States  Veterans  Administration  and  United  States  Depart- 
ment of  Housing  and  Urban  Development,  both  of  which  were  headquartered 
in  the  District  of  Columbia,  had  been  made  in  the  Northern  Virginia  area, 
with  partictilarly  large  amounts  for  Fairfax  County  in  the  years  1968-72. 
(J.A.  33,  41^2.  If's  3  &  4).  The  Court  also  noted  the  large  percentage  of  per- 
sons who  live  in  Fairfax  County  but  who  work  outside  Virginia  (J.A.  33  I.  and 
found  that  substantial  numbers  of  persons  who  had  lived  outside  of  Northern 
Virginia  in  1965  had  moved  into  Northern  Virginia  by  the  year  1970  (.J.A. 
39-41,  If  1).  Accordingly,  the  Court  concluded  that  the  requirement  of  "com- 
merce among  the  several  states"  in  15  U.S.C.  §  1  had  been  met  in  this  case. 

The  final  objection  raised  by  the  defendants  was  that  their  conduct  was 
immune  under  the  "state  action"  doctrine  of  Parker  v.  Brown,  317  U.S.  341 
(1943).  With  respect  to  the  defendant  Fairfax  County  Bar  Association,  the 
Court  rejected  this  argument,  noting  both  the  voluntary  nature  of  the  associa- 
tion and  the  fact  that  the  group  freely  adopted  the  minimum  fee  scheduler 
(J.A.  36-37).  The  Court  stated  that  the  "fact  that  the  State  furnishes  a  vehi- 
cle for  its  enforcement  upon  complaint  does  not  extend  immunity  to  the  local 
bar  association."  (J.A.  36).  Thereupon,  the  Court  declared  the  minimum  fee 
schedule  to  be  illegal  under  §  1  and  enjoinable  \inder  §  26,  and  set  the  case 
down  for  trial  for  the  ascertainment  of  damages  under  §  15. 

Tlie  Court  refused,  however,  to  hold  the  State  Bar  liable  for  what  the  Court 
described  as  "its  minor  role  in  this  matter."  (J.A.  37).  It  found  that  the 
actions  taken  by  the  Bar  were  within  the  scope  of  its  statutory  or  rule-created 
authority  and  hence  were  actions  of  the  State  and  not  those  of  private  per- 
sons. (J.A.  37-37).  It  noted  that  there  had  never  been  any  action  taken  by  the 
State  Bar  to  discipline  an  attorney  for  charging  less  than  the  fees  in  the  mini- 

^  The  Court  specifically  adjured  the  calculation  of  any  such  damage,  noting  that  the 
issue  of  the  amount  of  damages  had  been  severed  for  the  purpose  of  this  trial.  (J.A.  28, 

note  4). 
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mum  fee  schedule  and  that,  in  view  of  the  declaration  of  illep:ality  of  the  fee 
schedule  of  the  local  bar  association,  any  need  for  injunctive  relief  against  the 
State  Bar  was  removed.  (J. A.  38).  As  to  damages,  the  Court  noted  the  stipula- 
tion that  the  State  Bar  is  '"an  administrative  agency  of  the  Supreme  Court  of 
Virginia"  and  stated  that  "such  an  agency  was  surely  never  intended  to  be 
included  among  those  liable  for  damages  under  15  U.S.C.  §  15."  (J.A.  3.S-39). 
Thus,  without  reaching  the  claim  of  the  State  Bar  that  the  Eleventh  Amend- 
ment to  the  Constitution  precluded  the  maintenance  of  any  damage  action  in 
federal  courts  against  it,  the  District  Court  dismissed  plaintiffs'  claim  for 
damages  against  the  State  Bar. 

Because  the  Court's  opinion  had  made  no  specific  determination  of  the  law- 
fulness of  the  State  Bar's  promulgation  of  fee  reports  continuing  suggested  fee 
schedules  in  1962  and  1969,  plaintiffs  moved  pursuant  to  Rule  52(b)  of  the 
Federal  Rules  of  Civil  Procedure  to  amend  the  findings  to  deal  specifically 
with  this  issue.  The  Court  denied  that  motion,  indicating  that  the  prior  deci- 
sion had  implicit  in  it  the  rejection  of  plaintiffs'  contention  that  the  publishing 
of  fee  schedule  reports  was  in  some  way  different  from  the  issuance  of  opin.- 
ions.  Thus,  although  the  local  bar  associations  could  no  longer  publish  fee 
schedules,  the  State  Bar  was  left  free  to  issue  an  updated  "report,"  with  sug- 
gested fee  schedules  in  it.  that  would  resurrect  the  use  of  the  same  schedules 
excpe  that  they  would  be  issued  by  the  State  Bar  and  not  the  local  bar  asso- 
ciations. 

In  addition  to  the  post-trial  motion  of  the  plaintiffs,  the  Fairfax  County  Bar 
Association  also  sought  to  amend  the  Court's  opinion  to  make  it  prospective 
only,  and  thus  to  foreclose  plaintiffs  from  recovering  their  damages.  This  sug- 
gestion, which  was  not  contained  in  any  pleading  nor  in  any  proposed  finding 
of  fact  or  conclusion  of  law,  was  rejected  by  the  Court  on  February  2,  1973. 
Thereafter,  on  the  same  date,  the  Court  entered  an  order,  the  form  of  which 
had  lieen  agreed  to  by  the  parties,  staying  all  further  proceedings  on  the 
damage  claims  in  the  District  Court  until  the  appeals  of  the  plaintiffs  and  the 
Fairfax  County  Bar  Association  could  be  decided.  (J.A.  61-62).  The  Court 
entered  an  appropriate  direction  pursuant  to  Rule  54(b)  of  the  Federal  Rules 
of  Civil  Procedures  so  that  an  appeal  by  plaintiffs  and  the  Fairfax  Bar  could 
promptly  be  taken.  Notices  of  appeal  were  filed  shortly  thereafter,  and  the 
record,  with  the  exception  of  the  trial  transcript,  was  promptly  docketed  in 
this  Court.  However,  due  to  a  delay  in  the  preparation  of  the  trial  transcript, 
the  entire  record  was  not  docketed  in  this  Court  until  June  26.  1973. 

Plaintiffs  concur  entirely  with  the  decision  of  the  District  Court  except  for 
its  conclusion  tliat.  because  of  the  state  action  exemption,  the  State  Bar  was 
immune  from  claims  for  injunctive  and  monetary  relief.  Plaintiff  contend  that 
the  District  Court  improperly  applied  the  Porker  v.  Brown  doctrine  to  the 
facts  of  this  case  and  that  it  erroneously  concluded  that  the  State  Bar  was 
not  liable  for  damages  under  the  Sherman  Act  for  its  role  in  the  unlawful 
activities  involved  here.  In  our  view  the  actions  were  essentially  those  of  pri- 
vate parties  and  not  the  State,  and  hence  Parker  is  inapplical)le.  In  addition, 
plaintiffs  submit  that,  although  not  reached  by  the  District  Court,  the  State 
Bar's  argument  that  the  Eleventh  Amendment  renders  a  damage  claim  against 
it  in  the  federal  courts  jurisdictionally  defective,  is  without  merit.  Therefore, 
the  only  questions  on  this  appeal  involve  the  immunity,  if  any,  of  the  Virginia 
State  Bar  for  the  issuance  of  Opinions  98  and  170,  with  their  explicit  threat 
of  sanctions  against  any  person  who  violated  them,  and  for  its  preparation 
and  dissemination  of  the  1962  and  1969  Fee  Reports. 

ARGUMENT 

THE  DEFENDANT  VIRGINIA  STATE  BAR  IS  NOT  IMMUNE  FIOM  ANTITRUST  LIABILITY 
FOR  ITS  ROLE  IN  THE  MINIMUM  FEE  SCHEDULE  PRICE  FIXING  ARRANGEMENT. 

Although  finding  that  plaintiffs  had  proven  all  of  the  elements  of  an  anti- 
trust price-fixing  violation  against  both  defendants,  and  that  the  other  defen- 
ses raised  were  insufficient,  the  District  Court  nonetheless  concluded  as  a 
matter  of  law  that  the  State  Bar  was  immune  from  liability  under  the  doc- 
trine of  "state  action"  enunciated  by  the  Supreme  Court  in  Parker  i\  Brovvi. 
317  U.S.  341  (1943).  Having  found  "a  significant  degree  of  adherence"  to  the 
minimum  fee  schedule  for  title  examination  charges  (J.A.  42,  T|  6),  and  having 


Ill 

recognized  that  the  issuance  by  the  State  Bar  of  Opinions  9S  and  170  was  a 
"sulistantial  influencing  factor"  in  the  correspondence  between  the  fees  charged 
and  those  listed  in  the  minimum  fee  schedule  (Stip.  T[  20,  J.A.  25),  it  refused 
to  hold  the  State  Bar  liable  for  what  the  Court  referred  to  as  its  "minor  role."' 
The  Court  also  observed  that  it  was  no  longer  necessary  to  enjoin  the  enforce- 
ment of  Opionions  98  and  170  since  there  was  no  longer  any  fee  schedules  to 
follow,  a  conclusion  with  which  we  do  not  disagree.  However,  the  Court 
declined  to  en.ioin  the  issuance  of  future  State  Bar  reports  on  minimum  fee 
schedules,  which  in  the  past  have  included  suggested  fee  schedules.  Finally, 
"aside  from  any  Eleventh  Amendment  considerations,"  it  concluded  that  as  an 
agency  of  the  State,  Congress  never  intended  to  make  the  State  Bar  subject  to 
antitrust  damage  actions.  Since  the  District  Court  relied  on  Parker  for  its 
basic  refusal  to  sustain  lialiility  against  the  State  Bar,  plaintiffs  will  initially 
discuss  the  applicability  of  that  decision  before  considering  the  issues  relating 
to  damages. 

I.    THE  DOCTRINE  OF  PARKER  V.  BROWX  DOES  XOT  IMMUNIZE  THE  AaRGIXIA  STATE 
EAR  FROM   ANTITRUST  LIABILITY 

The  position  of  defendants,  as  we  understand  it,  is  that  the  issuance  by  the 
local  bar  associations  of  the  minimum  fee  schedules  and  the  promulgation  by 
the  State  Bar  of  Opinions  98  and  170  and  the  1962  and  1969  Fee  Reports,  have 
been  tacitly  if  not  affirmatively  approved  by  the  Virginia  Supreme  Court,  and 
thus  these"  activities  have  the  sanction  of  a  state  agency  which  afford'<  them 
the  protection  of  Parker  v.  Broicn.  In  addition,  the  State  Bar  points  to  Section 
54 — 19  of  the  Virginia  Code,  which  refers  to  the  State  Bar  as  "an  administra- 
tive agency  of  the  Court"  for  the  purposes  described  therein,  from  which  it 
concludes,  "as  did  the  District  Court,  that  the  actions  complained  of  here  are 
those  of  the  State  and  not  of  private  individuals,  and  hence  Parker  controls. 
Plaintiff's  contend,  on  the  other  hand,  that  Parker  requires  a  far  greater 
degree  of  supervision  by  oflicials  of  the  State  than  occurred  here,  and  that  the 
absence  of  meaningful  state  regulation  of  minimum  fee  schedxiles  precludes  a 
defense  based  upon  Parker.  In  plaintiffs'  view  the  issuance  of  Opinions  98  and 
170.  as  well  as  the  1962  and  1969  Reports,  stand  on  the  same  footing  since  in 
neither  case  was  there  any  significant  control  by  state  officials  over  them. 
Finally,  with  respect  to  the  claim  that  the  laliel  of  "administrative  agency  of 
the  Court"  attached  to  the  State  Bar  by  the  Virginia  legislature  is  dispositive, 
no  case  has  ever  applied  the  Parker  exemption  to  the  unsupervised  acts  of  pri- 
vate citizens  simply  because  the  state  has  designated  the  actions  those  of  an 
administrative  agency.  What  has  been  deemed  controlling  throughout  the  cases, 
as  we  shall  now  demonstrate,  is  whether  the  State  has  meaningfully  stepped 
in  to  supply  an  alternative  form  of  regulation  in  lieu  of  that  provided  by  the 
Sherman  Act.  See  Note.  State  Action  Exciiiptioti  p-om  the  A)ititrii.st  Lairs-.  50 
B.U.  Law  Rev.  39.3,  412  (1970). 

In  Parker  v.  Broicn.  317  U.S.  341  (1943).  the  plaintiff  sought  to  challenge  a 
directive  of  the  California  Agriculture  Commission  which  limited  his  produc- 
tion of  raisins  to  an  amount  below  that  which  he  could  otherwise  produce.  The 
directive  was  part  of  a  broad.  State-controlled  regulatory  scheme,  the  purpose 
of  which  was  to  conserve  the  agricultural  wealth  of  the  State  and  to  prevent 
economic  waste  by  restricting  competition.  The  decision  to  impose  limits  on 
production  could  only  take  place  after  public  hearings  were  held,  detailed  find- 
ings of  fact  were  made  by  the  Commission,  and  consent  had  l)een  obtained 
from  not  less  than  65%  of  the  producers,  owning  not  less  than  51%  of  the 
acreage.  Finding  that  the  program  was  one  under  the  legislative  command  and 
administrative  control  of  the  State  of  California,  the  Supreme  Court  held  that 
the  Sherman  Act  was  not  intended  to  reach  State  as  opposed  to  individual 
actions,  and  hence  did  not  prohibit  the  operation  of  the  State-controlled  raisin 
production  limitations. 

Since  Parker  rhe  Supreme  Court  has  not  specifically  ruled  on  the  State  action 
exemption,  but  the  .subject  has  been  carefully  considered  by  other  courtts.  which 
have  narrowed  rather  than  broadened  its  scope.  It  is  now  clear  that,  to  be 
exempt,  a  program  which  regulates  competition  must  be  "operated  under  the 
active  supei-vision  of  the  State  .  .  .  ."  Allstate  Insurance  Co.  v.  Lanier.  361  F.2d 
870.  872  (4th  Cir.).  cert  denied.  385  U.S.  930  (1966).  The  Fifth  Circuit  has 
stated  that  where  the  exception  is  based  on  allegedly  regulated  rates,  which  is 
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defendants'  primary  contention,  those  rates  must  be  "subjected  to  meaningful 
regulaition  and  supervision  by  the  state  to  the  end  that  they  are  the  result  of 
the  considered  judgment  of  the  state  regulatory  authority."  Gas  Light  Co.  v. 
Georgia  Pmver' Co.,  440  F.2d  1135,  1140  (1971),  cert,  denied,  404  U.S.  1062 
(1072).  And  in  George  R.  Whitten.  Jr.,  Inc.  v.  Paddock  Pool  Builders,  Inc.,  424 
F.2d  25,  30  (1st  Cir.),  cert  denied,  400  U.S.  850   (1970),  the  Court  stated: 

"Our  reading  of  Parker  convinces  us  that  valid  governmental  action  confers 
antitru.st  immunity  only  when  government  determines  that  competition  is  not 
the  suynmum  bonum  in  a  particular  field  and  deliberately  attempts  to  provide 
an  alternate  form  of  public  regulation." 

See  also  Fleming  v.  Travelers  Indemnity  Co.,  324  F.  Supp.  1404,  1407  (D.  Mass. 
1971)  (official  state  action  exists  only  when  the  conduct  is  "subject  to  specific 
standards  and  regulations  imposed  by  the  state,  and  its  actions  remain  subject 
to  ultimate  approval  or  disapproval  by  an  independent  state  official.") 

The  law  in  tliis  Circuit,  beginning  with  AshcviUe  Tohacco  Board  of  Trade, 
Inc.  V.  Federal  Trade  Commission,  263  F.2d  502  (4th  Cir.  1959),  makes  it  clear 
that  the  publishing  of  minimum  fee  schedules  is  not  state  action  within  the 
doctrine  of  Parker  v.  Broicn.  In  Asheville  a  North  Carolina  statute  provided 
for  the  establishment  of  local  tobacco  l>oards  of  trade  that  were  empowered 
to  make  their  own  rules  and  regulations  which  were  subject  to  approval  by 
the  courts.  One  such  local  board  established  rules  for  alloting  selling  times 
for  the  warehouses  subject  to  its  jurisdiction,  and  the  North  Carolina  Supreme 
Court  specifically  upheld  those  very  rules  as  "fair  and  equitable."  The  Federal 
Trade  Commission  brought  a  proceeding  to  challenge  these  time  sharing  rules, 
and  the  Court  held  that  Parker  defense  inapplicable  not\vithstanding  the  spe- 
cific approval  of  tlie  rules  by  the  Supreme  Court  of  North  Carolina.  Although 
acknowledging  tliat  the  hnsiness  of  selling  tobacco,  which  was  the  State's  most 
important  crop,  was  affected  with  a  public  interest,  the  Court  refused  immunity 
because  the  operation  of  the  board  of  trade  was  "in  the  hands  of  private 
parties."  263  F.2d  at  509.  It  then  went  on  to  point  to  the  absence  of  state 
funds  in  the  operation  of  the  board  of  trade,  the  fact  that  none  of  the  persons 
who  made  the  decisions  on  time  allocations  was  elected  or  appointed  by  the 
Stare,  and  the  fact  that  none  of  the  decisions  was  approved  or  supervised  by 
State  officials,  other  than  the  "fair  and  equitable"  determination  by  the  Supreme 
Court.' 

Judged  by  these  standards,  the  promulgation  of  the  minimum  fee  schedules 
and  reports  by  defendants  here  is  clearly  outside  the  protective  umbrella  of 
Parker  v.  Broivn.  The  1962  and  1969  reports  of  the  State  Bar.  from  which  the 
actual  local  fee  schedules  were  developed,  were  prepared  and  issued  by  indi- 
vidual attorneys  acting  as  members  of  a  committee  appointed  by  other  attor- 
neys. Although  the  funds  for  the  operation  of  the  State  Bar  come  from  a  special 
fund  of  the  State  Treasury,  the  sole  source  of  the  money  is  dues  paid  by 
members  of  tlie  Bar,  and  hence  it  can  hardly  be  contended  that  the  State  Bar 
is  publicly  supported. 

The  fee  schedules  finally  promulgated  by  the  local  bar  associations  were  also 
issued  by  persons  who  were  neither  elected  nor  appointed  State  officials,  but 
were  attorneys  in  whose  own  self  interest  it  was  to  establish  fees  at  levels 
intended  to  maximize  their  incomes.  ^Moreover,  these  decisions,  once  made,  do 
not  even  puri>ort  to  have  been  ratified  by  the  Virginia  Supreme  Court  as  was 
done  in  Asheville.  Since  the  control  of  the  decision  making  process  concerning 
minimum  fees  is  entirely  in  the  hands  of  pnvate  attorneys,  it  is  apparent  that 
the  disinterested  determinations  expected  from  state  officiate  on  these  matters 
are  al)sent,  and  that  the  alternative  form  of  regulation  anticipated  from  state 
action  does  not  exist. 

A  similar  defect  arises  with  respect  to  the  issuing  of  State  Bar  Opinions 
PS  and  170.  Those  Opinions  state  that  an  attorney  who  charges  below  the 
minimum  fee  schedule,  sul>jects  himself  to  possible  sanctions  by  the  Bar,  and 
hence  they  provide  the  method  of  securing  adherence  to  the  fee  schedules. 
Since  the  input  and  control  over  the  promulgation  of  those  Opinions  were 
entirely  in  the  hands  of  private  attorneys  and  not  disinterested  State  officials, 
Parker  does  not  provide  a  shield  because,  as  this  Court  said  in  Allstate  Insur- 
ance Co.  V.  Lanier,  supra,  there  must  be  "active  supervision"  by  the  State. 

"  A  slmHar  fact  pattern  was  hpld  to  hp  with!n  thp  Sherman  Act  In  Bale  v.  Glasgoio 
Tohacco  Board  of  Trade,  Inc.,  339  F.2d  281  (6th  Cir.  1964). 


113 

In  its  most  recent  decision  interpreting  Parker,  this  Court  reaffirmed  its 
earlier  rulings  in  AsJieville  and  Allstate  that  the  activity  must  be  under  the 
active  supervision  of  State  officials.  Washmgton  Gas  Light  Co.  v.  Virginia  Elec- 
tric and  Power  Co.,  43S  F.2d  248,  251  (1971).  Although  holding  that  the  failure 
of  Virginia's  utilit.v  commission  to  reject  a  promotional  plan  filed  by  the  de- 
fendant was  the  equivalent  in  that  case  of  its  approval  of  that  plan,  this  Court 
never  deviated  from  its  foruuilation  requiring  tliat  States,  not  individuals,  be 
in  control  in  order  for  a  Parker  v.  Brown  exemption  to  exist. 

Defendants  below  placed  heavy  reliance  on  the  Washington  Oas  Light  deci- 
sion to  support  their  contention  that  the  action  involved  here  is  "state  action" 
under  Parker.  They  contended  that  since  the  activities  of  the  State  Bar  and 
the  local  bar  associations  are  subject  to  the  control  and  supervision  of  the 
Virginia  Supreme  Court,  their  actions  relating  to  minimum  fee  schedules  are 
legally  the  actions  of  the  Supreme  Court  and  hence  are  protected  by  Parker. 
In  this  view,  l)ecause  the  Supreme  Court  has  not  acted  to  alter  the  opinions 
of  the  State  Bar,  nor  prohibited  the  issuance  or  enforcement  of  minimum  fee 
schedules  or  the  State  Bar's  Reports,  its  silence  should  be  deemed  acceptance 
and  therefore  State  approval  under  Washington  Gas  Light. 

There  are,  however,  a  number  of  important  distinctions  between  this  case 
and  Washington  Gas  Light  which  demonstrate  that  defendants'  reliance  on  it 
is  misplaced.  First,  there  is  a  major  difference  between  the  Virginia  Supreme 
Court  and  the  Virginia  utility  commission  (the  "SCC")  in  terms  of  their  func- 
tions and  purposes.  The  former  is  an  adjudicatory  body  whose  purpose  is  to 
decide  cases.  It  also  has  the  duty  of  supervising  the  court:S  and  the  attorneys 
who  practice  in  them,  but  it  is  in  no  sense  a  regulatory  body  in  the  traditional 
sense  of  tliat  term.  It  does  not  have  staffs  of  attorneys,  investigators,  account- 
ants, and  other  specialists  who  are  found  in  the  usual  regulatory  body.  There 
is  no  formal  complaint  procedure  by  which  the  fee  schedules  as  a  whole  can 
be  challenged  by  a  consumer,''  as  there  is  before  the  SCC,  a  fact  which  the 
Fourth  Circuit  emphasized  in  sustaining  the  defendant's  position  in  Washington 
Gas  Light.  438  F.2d  at  252.  No  public  hearing  is  available  as  it  was  in  Parker, 
317  U.S.  fit  346.  The  sole  input  to  the  Supreme  Court  in  the  area  of  minimum 
fee  schedules  is  from  attorneys,  a  situation  hardly  conducive  to  meaningful 
regulation  of  minimum  fee  schedules. 

Second,  the  nature  of  the  legislative  command  is  very  different  in  Washington 
Gas  Light  than  it  is  here.  In  Pat-ker  Mr.  Justice  Stone  carefully  constructed  his 
exemption  from  the  Sherman  Act  on  a  determination  that  the  California  legis- 
lature had  addressed  itself  to  the  particular  problem  before  the  Court  and 
decided  upon  a  form  of  regulation  other  than  free  and  open  competiton.  "[The 
program]  derived  its  authority  and  its  efficacy  from  the  legislative  command 
of  the  state  and  was  not  intended  to  operate  .  .  .  without  that  command."  317 
U.S.  at  350.  The  opinion  also  makas  numerous  references  to  the  standards 
required  by  the  legislature  before  the  raisin  program  could  be  initiated.  As 
the  Ninth  Circuit  said  in  Northern  California  Phartnacev.tical  Ass'n.  v.  United 
States,  306  F.2d  379,  386.  cert,  denied,  371  U.S.  862  (1962),  when  dealing  with 
a  similar  claim  made  concerning  price-fixing  by  druggists :  "Such  regulatory 
power,  if  it  is  to  exist  at  all,  resides  under  our  system  in  democratically  con- 
trolled legislatures."  Similarly,  in  Washington  Gas  Light  the  SCC  had  a  clear 
command  to  regulate  all  rates  of  the  defendant,  including  those  at  issue.  Fur- 
thermore, in  1966  the  legislature  had  specifically  directed  the  SCC  to  look  into 
the  same  promotional  practices  which  the  plaintiff  was  challenging  in  court. 

On  the  other  hand  the  legislature  has  given  only  the  broadest  kind  of 
direction  to  the  Supreme  Court  in  sujiervising  attorneys,  and  has  not  even 
mentioned  the  subject  of  minimum  fee  schedules.  Since  the  legislature  has  not 
expressly  authorized  their  adoption,  we  submit  that  this  Court  need  not  inquire 
into  whether  the  Virginia  Supreme  Court's  silence  indicates  acceptance,  since 
this  Court  in  Washington  Gas  Light  held  only  that  silence  equalled  approval 
where  there  was  an  express  delegation  to  decide  the  matter.  Parker  empha- 
sized the  importance  of  legislatiA'e  authorization,  since  it  is  in  the  legislature 

"  The  Piijr.ffpption  of  the  State  Bar  helow  that  the  rigrht  of  a  client  to  complain  about 
the  reasonah1pnei=s  of  a  particular  fee  Is  a  siifBclent  alternative  to  free  competition 
Terinirert  liv  the  Sherman  Act  Is  misplaced  in  view  of  the  broad  ranjre  of  fees  that  might 
not  be  nnreasonable,  and  vet  might  be  hljrher  than  they  would  have  been  without  the 
fee  schedule.  Insofar  as  the  fee  chnrged  eo'ialled  the  sufrirested  minimum.  It  Is  hifrhlv 
unlikely  that  the  attorneys  who  comprise  the  grievance  committees  would  look  beyond 
the  schedule. 
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that  the  will  of  all  the  people  can  be  made  known.  That  authorization  was 
direct  and  specific  in  Wui<hingion  Gas  Light,  but  it  is  only  in  the  most  general 
lerms  here,  and  its  purpose  is  not  to  regulate  competition  among  attoimeys  by 
fixing  of  fees  that  they  charge.  Far  greater  specificity  by  the  legislature  as  to 
tlie  supervision  by  the  State  is  required  for  a  Parker  exemption  to  exist. 
Marnell  v.  United  Parcel  Service,  260  F.  Supp.  391,  409  (N.D.  Calif.  1966).  See 
also  Travelers  Ins.  Co.  v.  Blue  Cross  of  Western  Pa.,  298  F.  Supp.  1109,  1111- 
1112  (W.D.  Pa.  1969)." 

Furthermore,  the  extent  of  involvement  in  supervising  the  matter  under  state 
regulation  is  vastly  different  here  than  in  Washington  Gas  Light.  There  the 
sec  actually  disapproved  the  interim  plans  of  the  defendant  and  retpiired 
their  resubmission.  Eventually,  the  SCC  disapproved  the  entire  plan,  and  it 
could  have  suspended  it  on  its  own  motion  at  any  time  for  a  period  of  60 
days.  Virginia  Code  §  56-238.  In  this  case  the  Virginia  Supreme  Court  has  had 
no  involvement  in  the  promulgation  or  operation  of  minimum  fee  schedules,  the 
State  Bar  Reports,  or  Opinions  98  and  170.  The  sole  indications  that  the 
minimum  fee  .schedule  system  was  brought  to  its  attention  are  the  refei-ences 
to  the  permissive  use  of  such  schedules  in  the  Canons  of  Ethics  and  Virginia's 
Code  of  Professional  Re.si)onsibility  (.T.A.  46—47). 

Most  importantly,  it  is  obvious  that  the  Virginia  Supreme  Court  never  per- 
formed the  crucial  function  of  examining  the  i-easonableness  of  the  actual 
amounts  to  be  charged  under  the  minimum  fee  schedules,  or  which  were  sug- 
gested in  the  Bar  Repor'ts.  The  activity  of  the  SCC  in  rejecting  parts  of  earlier 
plans  and  in  iiltimately  disapproving  the  entire  promotional  scheme  of  the 
defendant  in  Washington  Gas  Light  is  analogous  to  the  hearing,  findings  of 
fact,  and  referendum  that  took  place  in  Parker  before  the  plan  was  approved. 
Yet  in  tlie  instant  case,  the  Virginia  Supreme  Court  has  never  been  asked 
to  focus  on  tliese  matters  and  to  give  them  the  kind  of  attention  that  a  regu- 
latory body  is  expected  to  provide  in  putting  into  operation  the  broad  policy 
directives  of  the  legislature.  The  situation  here  is  much  more  like  that  in 
Asheville  Tohacco  Board  of  Trade,  supra,  where  the  North  Carolina  Supreme 
Court  had  held  the  Board's  rules  were  "fair  and  equitable,"  and  yet  this  Court 
decided  that  the  approval  in  Asheville  was  insufficient  to  constitute  state  action." 
Since  there  has  not  even  been  a  formal  civil  action  in  which  the  Virginia 
Supreme  Court  has  decided  that  the  minimum  fee  schedules  are  "fair  and 
equitable"  and  that  they  are  authorized  by  Virginia  law,  'defendants'  po.sition 
is  weaker  than  in  Asheville.  Since  Washington  Gas  Light  specifically  reaffirmed 
the  vitality  of  Asheville,  we  suggest  that  this  case  is  directly  contrnlled  !)y 
Asheville,  and  nothing  in  Washington   Gas  Light  limits  its  applicability  here. 

To  permit  Parker  to  shield  defendants  in  this  case  would  permit  them  to 
establish  fees  as  high  as  the  traffic  will  bear,  without  any  supervision  by  the 
State  or  by  competition  to  keep  charges  at  reasonable  levels.  Nothing  in  Parker 
commands  any  such  result,  and  in  fact  the  statutory  scheme  there  prohibited 
any  program  which  permitted  unreasonable  profits.  317  U.S.  at  346.  As  this 
Court  said  in  Asheville: 

"When  a  state  has  a  public  policy  against  free  competition  in  an  industry 
important  to  it,  the  state  may  regulate  that  industry  in  order  to  control,  or 
in  a  proper  case,  to  eliminate  competition  therein.  It  may  even  permit  persons 
subject  to  such  control  to  participate  in  the  regulation,  provided  their  activitieiS 
are  adequately  supervised  by  independent  state  officials  ....  But  such  action 
must  be  state  action,  not  individual  action  masked  as  State  action.  A  state 
can  neitherr  authorize  individuals  to  perform  acts  which  violate  the  antitrust 
laws  nor  declare  that  such  action  is  lawful." 
263  F.2d  at  509. 


8  The  fact  that  the  Virclnla  Supreme  Court  Is  specificall.v  prohibited  from  Issuing  any 
rule  relatinjr  to  ethics  which  Is  "Inconsistent  with  an.v  statute,"'  Va.  Code  5  .54-51.  Is 
further  indication  that  the  legislature  did  not  Intend  to  create  the  kind  of  pervasive 
regulatory  scheme  which  is  required  for  a  Parker  exemption. 

» The  unsuccessful  plaintiff  in  the  North  Carolina  State  Court  case  was  the  same 
person  whose  complaint  to  the  FTC  caused  tliat  agency  to  begin  its  proceedings.  26.S 
F.2d  at  507. 
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It  is  clear  from  an  analysis  of  the  minimum  fee  schedule  system  operated  by 
the  defendants  that  under  the  test  set  forth  in  Asheville,  their  conduct  falls 
outside  the  protection  of  Parker  v.  Brown. 

Fiimlly,  there  is  a  further  reason  why  this  Court  should  construe  the  Parker 
exemption  narrowly  and  hold  it  to  be  inapplicable  in  this  case.  In  a  long  line 
of  recent  decisions  culminating  this  past  term  in  Otter  Trail  Power  Co.  v.  United 
States,  —  U.S.  — ,  93  S.  Ct.  1022,  1027-1028  (1973),  the  Supreme  Court  has 
consistently  declined  to  find  exemptions  from  the  antitrust  laws  in  eases  in 
which  litigants  have  urged  that  other  federal  regulatory  statutes  were  intended 
to  override  the  antitrust  laws,  so  that  approval  under  those  statutes  for  a 
particular  course  of  conduct  created  antitrust  immunity.  In  Otter  Trail  the 
exemption  was  refused  even  though  the  Federal  Power  Commission's  deter- 
mination took  into  account  antitrust  considerations,  which,  of  course,  is  not 
the  case  with  resi>ect  to  decisions  concerning  minimum  fee  schedules  that 
either  the  State  Bar  or  the  Supreme  Court  of  "Virginia  may  have  made. 

"When  these  relationships  are  governed  in  the  first  instance  by  business  judg- 
ment and  not  regulatory  coercion,  courts  must  be  hesitant  to  conclude  that 
Ctmgress  intended  to  override  the  fundamental  national  policies  embodied  in  the 
antitrust  laws.'' 

Id.  at  1028. 

If  the  Supreme  Court  has  been  hesitant  to  imply  a  repeal  of  the  antitrust 
laws  in  favor  of  other  statutes  which  Congress  itself  has  written,  we  submit 
that  the  hesitance  should  be  even  greater  w^here  it  is  a  State  legislature  which 
has  created  the  structure  which  replaces  the  antitrust  laws  as  the  primary 
means  of  economic  regulation.  The  State  action  exemption  of  Parker  v.  Broton 
is  the  same  kind  of  implied  repealer  as  the  Supreme  Court  has  shown  great 
reluctance  to  apply  in  Otter  Trail  and  the  cases  cited  in  it.^°  Thus,  to  the  extent 
that  this  Court  has  any  doubts  at  all  about  the  applicability  of  Parker  to  this 
case,  the  Supreme  Court  has  indicated  that  all  such  doubts  should  be  resolved 
against  an  implication  that  the  antitrust  laws  have  been  replaced  by  some  other 
form  of  regulation.  See  also  Semke  v.  Enid  Automobile  Dealers  Ass'n.,  456  F.2d 
1361,  1367  (10th  Cir.  1972). 

In  this  case  the  only  regulation  is  self-regulation  by  the  persons  who  stand 
to  profit  the  most  from  fixing  the  fees  of  lawyers  at  an  excessive  level,  the 
very  evil  the  Slierman  Act  was  intended  to  prevent.  Because  of  the  absence 
of  any  "active  supervision"  "  by  any  state  agency  of  the  minimum  fee  schedules, 
the  two  Bar  Reports,  and  the  Opinions  used  to  enforce  adherence  to  the 
schedules,  the  doctrine  of  Parker  v.  Brown  is  unavailable  to  provide  a  shield 
from  antitrust  liability  for  either  the  State  Bar  of  the  Fairfax  County  Bar 
Association. 

II.    THE   VIRGINIA    STATE   BAR   IS    NOT   IMMUNE   FROM    DAMAGES    ON    ACCOUNT    OF    THE 

ELEVENTH  AMENDMENT  TO  THE  UNITED  STATES  CONSTITUTION 

If  this  Court  concludes  that  the  conduct  of  the  State  Bar  was  not  ".state 
aetion"  within  Parker  v.  Brown,  the  State  Bar  nonetheless  claims  that  it  is 
immune  from  plaintiffs'  damage  claim  imder  the  antitrust  laws  in  the  federal 
courts  on  account  of  the  Eleventh  Amendment  to  the  Constitution.^  Plaintiffs 
do  not  dispute  that,  if  Parker  applies  to  preclude  injiuictive  and  declaratory 
relief  as  the  District  Court  concluded,  it  also  precludes  damages  claims  without 

^°  The  dissenters  in  Offer  Trail  agreed  with  the  spneral  principal  that  antitrust  exemp- 
tions should  not  be  lightly  implied.  Id.  at  10.35-10.36.  although  they  disagreed  on  the 
application  of  that  rule  to  that  case.  See  also  Hughes  Tool  Co.  v.  Trans  World  Air- 
lines, Inc.,  409  U.S.  363  (1973)  -where  the  Court  reaffirmed  this  principal  but  held  It  to 
be  inapplicable  to  the  limited  function  at  Issue  there. 

-^All^fnfe  Insurance  Co.  v.  Lanier,  361  F.2d  870,  872  (4th  Cir.),  cert,  denied,  385 
U.S.  9.30  (1966). 

^Nothing  in  the  Eleventh  Amendment  operates  to  preclude  actions  in  the  state 
courts,  subject  to  any  state  court  sovereign  immunity  defenses.  However,  the  law  is 
clear  that  the  state  courts  have  no  jurisdiction  over  actions  under  the  Sherman  or 
Clayton  Acts,  see  Freeman  i:  Bee  Machine  Co.,  319  U.S.  448.  451  n.6  (1943).  and 
thus  plantlffs  will  be  without  a  forum  to  recover  their  damages  if  the  Eleventh  Amend- 
ment applies. 
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reaohing  the  Eleventh  Amendment  defense.  Plaintiffs  also  do  not  dispute  that 
the  Eleventh  Amendment  applies  to  siiits  by  citizens  of  tlie  same  state,  although 
literally  its  provisions  only  si>eak  to  actions  of  non-citizens  of  the  State.  Hans 
V.  Louisiana,  134  U.S.  1  (1890).  Nor  is  there  any  dispute  that  the  defense  is  not 
available  to  the  Fairfax  County  Bar  Assiociation,  or  that  the  defense  clearly 
would  be  available  to  the  Supreme  Court  of  Vii^nia  if  it  had  been  named  as  a 
defendant,  or  tliat  it  does  not  operate  to  preclude  injunctive  relief.  Ex  Parte 
Young,  209  U.S.  123  (1908).  The  dispute  arises  because  the  State  Bar  claims 
that  as  "an  adminisitrative  agency  of  the  [Virginia  Supreme]  Court"  §  54-49. 
Va.  Code,  it  is  an  agency  of  the  State  for  Eleventh  Amendment  purposes,  and 
hence  no  damage  action  can  be  maintained  against  it. 

The  Eleventh  Amendment  is  an  athrmative  defense  of  the  State  Bar,  and  as 
with  all  such  defenses  the  burden  of  demonstrating  its  applicability  rests  ^\dth 
the  party  claiming  it.  The  relevant  facts  concerning  the  Eleventh  Amendment 
defense  are  contained  primarily  in  paragraphs  9  and  12  of  the  Stipulation  of 
Facts.  (J. A.  22).  In  essence,  the  State  Bar  claims  that,  because  the  annual 
dues  paid  by  all  lawyers  in  Virginia  are  deposited  in  the  State  Treasury,  and 
since  the  State  Bar  is  an  agency  of  the  State  for  some  purposes,  the  Bar  is 
entitled  to  immunity  of  the  State  itself  under  the  Eleventh  Amendment.  Plain- 
tiffs acknowledge  that  the  fact  that  the  State  Bar  is  operated  as  a  separate 
entity  does  not  automatically  deprive  it  of  Eleventh  Amendment  protection. 
Plaintiffs  do  contend,  however,  that  the  connections  between  the  State  Bar 
and  the  Commonwealth  of  Virginia  are  such  that  it  cannot  be  concluded  that 
the  Bar  is  operating  as  an  "alter  ego"  of  the  Commonwealth,  and  hence  the 
Eleventh  Amendment  is  inapplicable. 

Tlie  leading  Supreme  C!ourt  aiithority  on  this  question  is  Ford  Motor  Co.  v. 
Department  of  Treasury  of  Indiana,  323  U.S.  459,  464  (1945),  where  the  Court 
stated : 

".  .  .  when  the  action  is  in  essence  one  for  the  recovery  of  money  from  the 
state,  the  state  is  the  real,  substantial  party  in  interest  and  is  entitled  to  invoke 
its  sovereign  immunity  from  suit  even  though  the  individual  oflBcials  are 
nominal  defendants." 

Thus,  the  question  is  whether  the  money  is  essentially  to  be  recovered  from 
the  state  or  from  an  entity  other  than  the  state.  The  courts  have  emphasized 
that  the  Elevenbh  Amendment  defense  is  applicable  only  to  prevent  a  depletion 
of  state  funds : 

"This  action  will  not  and  cannot  in  any  way  affect  the  Treasury  of  the 
State  of  Ohio.  That  is  the  test  of  whether  or  not  a  suit  is  against  the  state." 
Harrison  Construction  Co.  v.  Ohio  Tumpilce  Comrn.,  272  F.2d  337,  340  (6th  Cir. 
1959). 

But  it  is  clear  that  on  the  facts  in  this  case  there  will  be  no  raid  on  the 
Treasury  of  the  Commonwealth  of  Virginia.  All  of  the  money  involved  is  money 
which  has  been  paid  by  lawyers  for  the  operation  of  the  State  Bar  (Va.  Code 
§  54-50),  and  Va.  Code  §  54-52  specifically  provides  that  the  money  may  be 
used  solely  for  that  purpose.  The  State  Bar  has  not  claimed  that  the  State 
itself  would  be  liable  for  any  judgment  in  this  case,  and  hence  plaintiffs  must 
look  solely  to  the  monies  contributed  by  the  members  of  the  State  Bar  and  not 
to  the  general  funds  in  the  Commonwealth's  Treasury.  Hence,  this  case  is  pre- 
cisely the  same  as  a  voluntary  association  which  has  obtained  legislative 
authority  for  a  state  to  hold  its  funds  and  to  pay  them  out  only  pursuant  to 
its  order.^'  Ii  plaintiffs  were  to  be  denied  their  right  to  collect  from  the  State 
Bar  in  this  case  on  account  of  the  Eleventh  Amendment,  the  possibility  of 
wholesale  avoidance  of  valid  federal  claims  would  exist  simply  by  means  of 
having  the  state  treasury  hold  the  funds  of  a  particular  organization.  We  sub- 
mit that  the  Eleventh  Amendment  was  not  enacted  to  advance  those  purposes 
and  should  not  be  so  construed  in  this  ease. 


"  Although  the  State  Bar  Is  not  strictly  a  voluntary  association,  it  should  be  noted 
that  the  Virginia  legislature  only  gave  the  Supreme  Court  permission  to  create  a  uni- 
fied bar,  but  did  not  direct  its  creation.  Va.  Code.  §  54-49. 
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While  our  research  has  not  uncovered  any  instances  in  which  the  immunity 
of  a  state  bar  under  the  Eleventh  Amendment  has  been  litigated,  we  believe 
that  analogies  from  other  areas  show  the  clear  limits  of  the  Eleventh  Amend- 
ment and  its  inapplicability  in  this  case.  ]Most  of  the  decisions  have  involved 
the  question  of  whether  an  entity  such  as  highway  authority  was  an  agency 
of  the  state  for  Eleventh  Amendment  purposes.  Cases  such  as  S.J.  Groves  d 
Sons  Co.  V.  New  Jersey  Turnjiike  Auihority.  2G8  F.  Supp.  568.  573-579  (D.  N.J. 
1967),  and  Zeidner  v.  Wulforst,  197  F.  Supp.  23  (E.D.  N.Y.  1961),  which  held 
the  immunity  inapplicable,  support  our  position  that  the  State  Bar  does  not 
come  within  the  ambit  of  the  Eleventh  Amendment.  In  particular,  the  similar- 
ities between  the  financial  independence  of  the  defendants  in  those  cases  and  the 
State  Bar  here,  strongly  suggest  that  the  State  Bar  is  not  entitled  to  protection 
under  the  Eleventh  Amendment."  The  facts  of  this  case  are  clearly  distinguish- 
able from  eases  such  as  State  Highway  Comm.  v.  VfaJi  Const.  Co.,  278  U.S.  194 
(1929)  relied  upon  by  the  State  Ear  below,  where  there  was  no  evidence  that 
the  agency  being  sued  possessed  the  slightest  fiscal  independence  from  the 
State. 

As  tlie  court  noted  in  American  Hospital  Supply  Co.  v.  York  County  Inst.  Dist., 
123  F.  Supp.  187,  190  (:\r.D.  Pa.  1954),  ".  .  .  to  say  that  tlie  defendant  is  a  State 
agency  performing  fa]  governmental  function  or  that  it  is  a  State  instrumen- 
tality is  not  the  equivalent  of  saying  that  it  is  entitled  to  the  immunity  of  the 
Eleventh  Amendment."  We  siibmit  that  the  State  Bar  has  shown  no  more  than 
it  is  an  instrumentality  of  tlie  Commonwealth  of  Virginia  for  some  purposes.  It 
has  not  demonstrated  the  kind  of  fiscal  connection  with  the  State  Treasury 
to  warrant  the  protection  of  the  Eleventh  Amendment  being  extended  to  it. 

CONCLUSION 

As  we  have  demonstrated  above,  the  actions  of  the  State  Bar  are  simply 
those  of  private  attorneys  and  not  those  of  the  Commonwealth  of  Virginia. 
Because  Virginia's  connection  with  these  activities  is  so  tangential  and  does 
not  include  meaningful  regulation  of  the  practices  involved,  there  is  no  im- 
munity for  defendants  under  Parker  v.  Brown.  IMoreover,  since  the  funds  of  the 
State  Bar  are  entirely  supplied  by  attorneys  and  used  for  the  benefit  of  the 
State  Bar,  they  are  not  public  funds,  and  hence  the  Eleventh  Amendment  is 
inapplicable.  Accordingly,  the  decision  of  tJie  District  Court  should  be  reversed 
and  the  case  remanded  for  a  trial  on  the  issue  of  damages  to  the  members 
of  the  plaintiff  class  caused  by  the  price-fixing  arrangement  of  both  defendants. 
Respectfully  submitted 

Alan  B.  Morrison, 
W.  Thomas  Jacks, 
Attorneys  for  Plaintiffs-Appellants. 
August  13,  1973. 

ADDENDUM 

Virginia  Bar  Statutes 

§  54.48.  Rules  and  regulations  defining  practice  o/  law  and  prescrihi^ig  codes 
of  ethics  and  disciplinary  procedure. — The  Supreme  Court  of  Appeals  may, 
from  time  to  time,  prescribe,  adopt,  promulgate  and  amend  rules  and  regula- 
tions : 

(a)  Defining  the  practice  of  law. 

(b)  Prescribing  a  code  of  ethics  governing  the  professional  conduct  of  attor- 
neys at  law  and  a  code  of  judicial  ethics. 

(,c)  Prescribing  procedure  for  disciplining,  suspending,  and  disbarring  at- 
torneys at  law. 


"  See  Prendergast  v.  Long  Island  State  Park  Comm.,  330  F.  Supp.  438,  440  (E.D.  N.T. 
1970)  :  "All  mone.vs  received  by  the  Authority  are  paid  to  the  Comptroller  as  ap;ent  of 
the  Authority,  who  deposits  them  in  separate  bank  accounts  :  the  moneys  are  paid  out 
on  check  of  the  Comptroller  upon  request  of  a  person  authorized  by  the  Authority  .... 
Thus,  the  statutory  scheme  indicates  tliat  the  Authority  is  financially  independent  and 
that  the  state  is  not  liable  for  claims  asserted  against  the  Authority." 
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§  54.49.  Organization  and  government  of  Virginia  State  Bar. — The  Supreme 
Court  of  Appeals  may,  prescribe,  adopt,  promulgate  and  amend  rules  and  regu- 
lations organizing  and  governing  the  association  known  as  the  Virginia  State 
Bar.  composed  of  the  attorneys  at  law  of  this  State,  to  act  as  an  administrative 
agency  of  the  Court  for  the  purpose  of  investigating  and  reporting  the  violation 
of  such  rules  and  regulations  as  are  adopted  by  the  Court  under  this  article 
to  a  court  of  competent  jurisdiction  for  such  proceedings  as  may  be  necessary, 
and  requiring  all  persons  practicing  law  in  this  State  to  be  members  thereof 
in  good  standing. 

§  54.50.  Fees. — The  Supreme  Court  of  Appeals  may,  from  time  to  time,  pre- 
.scribe,  adopt,  promulgate  and  amend  rules  and  regulations  fixing  a  schedule 
of  fees  to  be  paid  by  members  of  the  Virginia  State  Bar  for  the  purpose  of 
administering  this  article  and  providing  for  the  collection  and  disbursement 
of  such  fees;  but  the  annual  fees  to  be  paid  by  an  attorney  at  law  shall  not 
exceed  tJie  sum  of  thirty -five  dollars. 

§  54.51.  Restrictions  as  to  rules  and  regulations. — Notihwitlistanding  the 
foregoing  provisions  of  this  article,  the  Supreme  Court  of  Appals  shall  not 
adopt  or  promulgate  rules  or  regulations  prescribing  a  code  of  ethics  governing 
the  professional  conduct  of  attorneys  at  law,  which  shall  be  inconsistent  with 
any  statute;  .  .  . 

§  54.52.  State  Bar  Fund;  receipts;  dishiirsemcnts. — The  State  Bar  Fund  is 
continued  as  a  special  fund  in  the  State  treasury.  All  fees  collected  from  the 
membei-s  of  the  Virginia  State  Bar  as  provided  in  §  54-50  shall  be  paid  into 
rhe  State  treasury  immediately  upon  collection  and  credited  to  the  State  Bar 
Fund.  All  moneys  so  paid  into  the  fund  are  hereby  appropriated  to  the  Virginia 
State  Bar  for  the  purpose  of  administering  the  provisions  of  this  article.  All 
disbursements  from  the  fund  shall  be  made  hy  the  State  Treasurer  upon  war- 
rants of  the  Comptroller  issued  upon  vouchers  signed  by  such  officer  ot  officers 
of  the  Virginia  State  Bar  as  may  be  authorized,  by  or  in  accordance  with  rules 
and  regulations  prescribed,  adopted  and  promulgated  by  the  Supreme  Court  of 
Appeals,  so  to  do. 

None  of  the  funds  derived  hereunder  shall  be  devoted  to  publishing  decisions 
of  the  Supreme  Court  of  Appeals  or  to  law  magazines  or  to  buying  any  such 
publications  nor  to  the  establishment  of  a  clients'  security  fund. 
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Senator  Tl-xney,  Our  next  witness  was  sclieduled  to  be  James  A. 
Howard,  Esq.,  president  of  the  Virginia  State  Bar.  This  morning, 
however,  I  received  a  letter  from  ]\Ir.  Howard  indicating  that  due  to 
the  lateness  of  the  receipt  of  his  invitation,  he  is  imable  to  appear. 
That  letter  also  indicates  the  Virginia  State  Bar's  view  that  it  is 
inappropriate  to  comment  on  the  merits  pending  the  litigation.  I 
certainly  would  agree  with  that  view.  It  is  inappropriate  to  com- 
ment on  the  pending  litigation,  but  I  want  the  record  to  show  that 
the  subcommittee  did  invito  the  president  of  the  Virgmia  State  Bar 
here  today  to  comment  generally  on  the  issue  of  minimum  fees  and 
what  that"  organization  plans  for  the  future  with  regard  to  minimum 
fee  schedules. 

Mt.  James  Woodson,  director  of  communications  for  the  Virginia 
State  Bar,  has  asked  permission  to  read  the  State  bar's  letter  for 
the  subcommittee,  and  I  ask  him  to  do  so  at  this  time. 

]Mr.  WooDSox.  Thank  you.  Senator  Tunney. 

Ladies  and  gentlemen,  I  read  this  letter  on  behalf  of  James 
Howard,  president  of  the  Virginia  State  Bar  and  it  is  addressed 
to  the  members  of  the  Senate  Judiciary  Subconunittee  on  Represen- 
tation of  Citizen  Interests.  And  it  reads : 

Gentlemen:  The  Virginia  State  Bar  appreciates  your  invitation  to  appear 
and  testify  regarding  its  views  on  minimum  fee  schedules.  However,  the  lateness 
of  the  invitation  precluded  the  appearance  of  our  President,  James  H.  Howard, 
from  Norfolk,  Virginia,  or  our  President-Elect,  Howard  W.  Dohson  of  Rich- 
mond, Virginia,  since  both  have  prior  commitments  either  in  court  or  out  of 
state. 

The  Virginia  State  Bar  is  an  administrative  agency  of  the  Supreme  Court  of 
Virginia,  created  by  said  court,  pursuant  to  Rule  of  Court  and  companion 
legislation  enacted  by  the  Virginia  General  Assembly  in  1938.  As  such,  the 
Virginia  State  Bar  is  the  agency  of  the  Commonwealth  of  Virginia  charged 
with  the  responsibility  of  regulating  and  discipling  the  practice  of  law  in 
Virginia. 

The  subject  of  your  Subcommittee  inquiry  are  of  vital  interest  to  the  Vir- 
ginia State  Bar  and  its  Members,  and  certainly  we  are  anxious  to  assist  you 
in  every  way  possible  within  the  framework  of  our  authority  and  the  limita- 
tions tJiereon.  However,  we  find  ourselves  in  the  peculiar  position  of  being  party 
defendants  in  pending  litigation  that  goes  to  the  heart  of  the  subject  you  gentle- 
men are  discussing  today,  to  wit :  minimum  fee  schedules. 

As  you  know,  Goldfarb  v.  Virginia  State  Bar,  355,  F.  Supp.  491,  1973,  is  cur- 
rently on  appeal  to  the  Fourth  Circuit  Court  of  Appeals.  Furthermore,  unless 
reversed  on  appeal,  a  trial  on  the  merits  as  to  the  issue  of  damages  will  follow. 

The  Virginia  Code  of  Professional  Responsibility  which,  as  a  part  of  the 
Rules  of  Court  of  the  Virginia  Supreme  Court,  governs  the  conduct  of  attorneys 
in  Virginia,  prohibits  extra-judicial  statements  or  comments  concerning  pending 
litigation,  'other  than  a  quotation  from  or  reference  to  public  records.'  2011 
Va.  349  (1971),  (Rules  for  the  Integration  of  the  Virginia  State  Bar,  Rules  of 
the  Supreme  Court  of  Virginia,  Part  6,  Section  2). 

Accordingly,  we  do  not  feel  that  a  representative  of  the  Virginia  State  Bar 
could  properly  testify  at  an  open  meeting  concerning  either  our  vie\\is  on 
minimum  fee  schedules  or  what,  if  any,  future  plans  we  may  have  in  this 
respect.  However,  we  ai-e  prepared  to  turn  over  to  your  Chief  Counsel,  Ms. 
Jane  Frank— and  I  have  done  so — a  copy  of  our  Appellate's  Brief  in  the  Gold- 
farb Case,  which  has  been  filed  with  the  Fourth  Circuit  Court  of  Apiieals. 

"We  are  informed  the  record  of  this  hearing  will  be  open  for  30  days  and 
we  may  wish  to  submit  some  other  statement  within  that  time  period,  subject 
to  consideration  by  you  in  closed  session. 

Again  we  wish  to  express  our  appreciation  for  the  opportunity  to  appear 
before  you  today. 

Respectfully  submitted,  James  A.  Howard. 


24-625- 
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Senator  Tunnet.  Thank  you. 

May  I  ask  whether  the  Virgmia  State  Bar  has  a  position  on  attach- 
ing this  brief  as  a  part  of  the  record  of  this  subcommittee. 

Mr.  Woodson.  Excuse  me.  "A  position  on  attaching  the  brief  as 
part  of  tlie  record?" 

Senator  Tunnet.  Yes. 

Mr.  WooDSON.  Yes,  we  are  quite  willing  to  do  so. 

Senator  Tunnet.  All  right,  it  will  be  made  a  part  of  the  record. 

[Testimony  resumes  at  p.  127.] 

[Copy  of  the  brief  follows :] 
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statement  of  the  case 

Appellee,  Virginia  State  Bar,  agrees  substantially  with  the  statement  of  the 
case  by  the  Goldfarbs.  To  the  extent  that  it  disagrees,  e.ff.,  with  respect  to  their 
comparison  of  the  minimum  fee  reports  of  the  State  Bar  with  the  minimum 
fee  schedule  of  the  Fairfax  County  Bar  Association,  these  matters  will  be 
addressed  in  argument. 

Additionally,  the  following  facts  are  pertinent  to  a  consideration  of  the 
nature  of  the  Virginia  State  Bar,  although  they  are  inclusive  of  some  previously 
stated  by  appellants. 

The  State  Bar  is  an  administrative  agency  of  the  Supreme  Court  of  Virginia 
created  by  tlie  Supreme  Court  of  Virginia  pursuant  to  the  laws  of  Virginia, 
including  §  54-49  of  the  Code.  The  Supreme  Court  of  Virginia  has  promulgated 
rules  and  regulations  governing  the  conduct  of  attorneys  and  the  operations  of 
the  State  Bar  which  are  foimd  in  §§  II  and  IV  of  Part  VI  of  the  Rules  of  the 
Supreme  Court.  (Stip.  9  ;  J. A.  22.) 

The  powers  of  the  State  Bar  have  been  delegated  to  the  council  of  the  State 
Bar,  which  is  comprised  of  one  person  from  each  judicial  circuit  in  Virginia, 
six  persons  appointed  at  large  by  the  Supreme  Court  of  Virginia,  and  the 
president,  president-elect  and  immediate  past  president,  all  of  whom  serve  as 
ex  officio  members.  ( Stip.  10 ;  J. A.  22. ) 

Each  attorney  practicing  law  in  Virginia  is  required  by  statute  and  by  court 
rule  to  be  a  member  of  the  State  Bar.  The  State  Bar  is  required  by  statute  and 
rule  to  investigate  alleged  violations  of  the  standards  of  conduct  mandated 
by  the  Supreme  Court  Rrles,  and  to  report  its  findings  to  a  court  of  appropriate 
jurisdiction  for  further  disciplinary  proceedings.    ( Stip.   11 ;   .T. A.  22. ) 

Pursuant  to  §  54-42  9f  the  Code,  the  funds  for  operation  of  the  State  Bar 
are  appropriated  from  a  special  fund  of  the  State  Treasury  by  act  of  the 
General  Assembly.  The  special  fund  in  the  State  Treasury  consists  of  fees  paid 
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by  members  of  the  State  Bar,  tbe  amounts  of  which  are  set,  pursuant  to 
statute,  by  the  Supreme  Court.  (Stip.  12 ;  J.A.  22.) 

The  State  Bar  has  been  given  authority  by  the  Supreme  Court  of  "Virginia 
to  issue  opinions  on  matters  involving  questions  of  ethics.  ( Stip.  16 ;  J.A.  23. ) 
The  Supreme  Court  of  Virginia  has  stated  that  suggested  fee  schedules  and 
economic  reports  of  the  State  Bar  and  of  local  bar  associations  involve  questions 
of  ethics.  (Stip.  IS;  .T.A.  23.)  The  State  Bar  has  been  given  authority  by  the 
Supreme  Court  of  Virginia  to  issue  opinions  on  questions  of  ethics,  such  as 
Opinions  98  and  170  which  relate  to  minimum  fee  schedules,  and  to  disseminate 
minimum  fee  schedule  reports.  (Stip.  19;  .T.A.  24.) 

In  1962  and  1969,  attorneys  who  were  members  of  the  State  Bar  prepared 
on  l)ehalf  of  the  State  Bar  minimum  fee  schedule  reports.  (Stip.  14;  J.A.  23.) 
Minimum  fee  schedules  of  some  type  are  published  and  circulated  in  at  least 
thirty-four  states  and  in  the  District  of  Columbia  either  by  the  voluntary 
bar  or  by  a  counterpart  of  the  State  Bar.  (Stip.  26 ;  J.A  25.) 

The  Supreme  Court  has  delegated  to  the  State  Bar  responsibility  for  investi- 
gating coniplaints  of  unprofessional  eonduot  of  any  member  of  the  State  Bar. 
Such  investigations  are  carried  out  by  district  committees  which  are  comprised 
of  attorneys.  There  is  such  a  committee  organized  in  each  of  the  ten  con- 
gressional districts  of  Virginia.  ( Stip.  22  ;  J.A.  24. ) 

The  State  Bar  has  never  received  a  communication  from  the  defendant  local 
bar  association  regarding  the  professional  conduct  of  any  member  of  said  asso- 
ciation or  any  member  of  the  State  Ear,  including  failure  of  such  members 
to  follow  a  minimum  fee  schedule.  (Stip.  21;  J.A.  2.5.)  The  State  Bar  has  never 
received  a  communication  from  any  person  regarding  the  professional  conduct 
-of  any  member  of  the  State  Bar  with  respect  to  minimum  fee  schedules.  (J.A. 
113.)  The  State  Bar  has  never  initiated  or  participated  in  any  administrative 
or  judicial  action  against  an  attorney  for  failure  to  adhere  to  a  minimum  fee 
jschedide.  (Stip.  25;  J.A.  25.) 

Virginia  attorneys  who  provided  legal  services  to  prospective  home  buyers 
in  Reston.  Virginia,  are  specifically  prohibited  by  the  Code  of  Professional 
Responsibility  promulgated  by  the  Supreme  Court  of  Virginia  from  advertising 
their  services  or  their  charges  for  these  services  either  within  or  without 
the  State  of  Virginia.  (Stip.  23 ;  J.A.  24. ;> 

QUESTIONS  PRESENTED 

1.  Whether  the  action  of  the  Virginia  State  Bar.  an  administrative  agency 
of  the  Supreme  Court  of  Virginia,  in  distributing  minimum  fee  reports  and  in 
issuing  opinions  with  respect  to  ethical  conduct  of  attorneys,  constitutes  ".state 
action"  exempt  from  I'ederal  antitrust  laws? 

2.  Whether  the  Virginia  State  Bar,  an  administrative  arm  of  the  Virginia 
Supreme  Court,  is  immune  froin  suit  on  account  of  the  Eleventh  Amendment 
of  the  United  States  constitution? 

ABGUMENT 


THE  ACTIONS  OF  THE  VIRGINIA  STATE  BAR  IN  PUBLISHING  MINIMUM  FEE  REPORTS 
AND  CIRCUMSCRIBING  CONDUCT  OF  ATTORNEYS  WITH  REGARD  TO  ADHERANCE  TO 
LOCAL  MINIMUM  FEE  SCHEDULES  BY  MEANS  OF  ETHICAL  OPINIONS  CONSTITUTE 
"state    action"    EXEMPT    FROM    FEDERAL   ANTITRUST    LAWS 

The  seminal  case  with  respect  to  "state  action"  is  Parker  v.  Brotcn,  317  U.S. 
341  (1943).  The  case  involved  an  interpretation  of  the  applicability  of  the 
Sherman  Act  to  the  actions  of  a  State  agency.  The  following  language  is  in- 
structive : 

"We  find  nothing  in  the  language  of  the  Sherman  Act  or  in  its  history  which 
suggests  that  its  puri>ose  was  to  restrain  a  state  or  its  officers  or  agents  from 
activities  directed  by  its  legislature."  317  U.S.  at  350-351. 

******  * 

"There  is  no  suggestion  of  a  purpose  to  restrain  st-ate  action  in  tlie  Act's 
legislative  history.  The  sponsor  of  the  bill  which  was  ultimately  enacted  as  the 
Sherman  Act  declared  that  it  prevented  only  'business  combinations'."  317  U.S. 
at  351. 
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"The  state  in  adopting  and  enforcing  the  prorate  program  made  no  contract 
or  agreement  and  entered  into  no  conspiracy  in  restraint  of  trade  or  to  estab- 
lish monopoly  but,  as  sovereign,  imposed  the  resti'aint  as  an  act  of  government 
which  the  Sherman  Act  did  not  nndertalce  to  prohibit."  (Citation  omitted.) 
317  U.S.  at  352. 

As  far  back  as  1805,  it  was  ruled  that  a  state  was  not  a  "person"  within 
the  meaning  of  the  Sherman  Act.  Lowenstein  v.  Evans,  69  F.  90S  (C.C.D.S.C. 
1S95).  The  Supreme  Court  subsequent  to  Parker  had  another  opportunity  to 
consiider  the  "state  action"  exemption  to  the  Sherman  Act  in  Eastern  Railroad 
President's  Cnnfarencc  v.  Noerr  Motor  Freight,  Inc.,  365  U.S.  127  (1961),  which 
held  that  efforts  to  restrain  trade  by  obtaining  passage  of  laws  was  "state 
action"  within  the  meaning  of  Parker.  Therein  the  Court  stated : 

".  .  .  tlie  Sherman  Act  forbids  only  those  trade  restraints  and  monopoliza- 
tions that  are  created,  or  attempted,  by  the  acts  of  'individuals  or  combinations 
of  individuals  or  corporations.'  Accordingly,  it  has  been  held  that  where 
restraint  upon  trade  or  monopolization  is  a  result  of  valid  govemmental'  action, 
as  opposed  to  private  action,  no  violation  of  the  Act  can  be  made  out."  365 
U.S.  at  135-136. 

Finally,  the  Supreme  Court  held  in  United  Mine  Workers  of  America  v.  Pen- 
nington, 3S1  U.S.  657  (1965),  that  the  Noerr  concept  extended  to  the  actions  of 
a  labor  union  and  certain  large  coal  producers  in  attempting  to  infll^ence  the 
Secretary  of  Labor  to  set  a  minimum  wage  in  the  industry  so  high  as  to  drive 
out  small  producers.  Tlie  common  thread  weaving  its  way  through  Parker, 
Noerr  and  Pennington  is  that  the  State  cannot  be  held  responsible  for  viola- 
tion of  tlie  Sherman  Act. 

Typically,  the  crises  in  which  the  Parker  defense  has  been  asserted,  have 
been  suits  by  competitors  against  businesses  regulated  by  the  State  in  some 
manner,  e.g.  Washington  Gas  liglit  Co.  v.  Virginia  Electric  and  Power  Co.,  438 
F.2d  24S  (4th  Cir.  1971)  :  Alahama  Poiver  Co.  v.  Alabama  Electric  Cooperative, 
Inc.,  394  F.2d  672  (5th  Cir.  196S)  cert,  denied,  393  U.S.  1000  (1968),  or  against 
businesses  which  have  attempted  to  have  governmental  action  taken  which 
would  restrain  trade  in  some  manner,  e.g.  Noerr,  supra :  George  R.  Whitten,  Jr., 
Inc.  V.  Paddock  Pool  Builders,  hrc,  424  F.2d  25  (1st  Cir.  1970),  cert,  denied, 
400  U.S.  850  (1970). 

In  tlie  former  cases  the  issue  has  usually  been  whether  there  was  sufficient 
regulation  or  in  fact  whether  there  was  a  governmental  agency  involved,  e.g. 
Asheville  Tobacco  Board  of  Trade,  Inc.  v.  Federal  Trade  Commission,  263  F.2d 
502  (4th  Cir.  1959).  In  those  cases  where  insufficient  regulation  was  found  the 
immunity  of  the  state  has  been  found  not  to  be  conferred  upon  the  private 
businesses  acting  under  the  state's  direction.  No  case  has  been  foimd  in  which 
the  state  or  its  agent  has  been  found  liable  in  these  types  of  cases,  however. 

In  the  latter  cases,  i.e.  where  the  government  is  often  a  party  to  the  action 
complained  of.  if  not  to  the  suit,  the  courts  have  almost  without  exception 
found,  not  only  that  the  government  was  immune,  but  that  its  immunity  ex- 
tended to  the  private  parties,  sec  e.g.,  Okefenokec  Rural  Electric  Municipal 
Corp.  V.  Florida  Power  and  Light  Co.,  214  F.2d  413  (5th  Cir.  1954)  ;  United 
Miyie  Workers  of  America  v.  Penning,  supra.  This  is  triie  even  where  the  gov- 
ernment is  an  active  party  in  the  conspiracy,  F.  W.  Wiggins  Airwa.vs,  Inc.  v. 
3Iassachusetts  Port  Authoritg,  362  F.2d  52  (1st  Cir.  1966),  or  where  the  govern- 
mental agent  acted  outside  of  his  authority.  Parmalee  Transportation  Co.  v. 
Keeshen,  292  F.2d  794  (7th  Cir.  1961)  :  cf.  Barman  v.  Valley  Nat.  Bank,  339 
F.2d  546  (9th  Cir.  1964). 

It  is  significant  that  in  no  case  has  the  government  been  found  to  violate 
the  Sherman  Act,  even  where  it  has  been  an  active  party  to  the  scheme.  As  the 
Court  said  in  Wiggins,  supra: 

"What  was  done  here  was  in  the  exercise  of  a  valid  governmental  function. 
The  antitrust  laws  are  aimed  at  private  action,  not  at  governmental  action." 
362  F.2d  at  55. 

The  actions  of  the  Virginia  State  Bar  with  respect  to  tie  subject  matter 
of  this  suit  do  not  fall  neatly  into  the  categories  of  any  of  the  previous  cases. 
It  does  not  serve  the  function  of  a  coi"poration  commission  in  setting  rates ; 
and  yet,  it  clearly  has  The  power  to  regulate  the  legal  fees  to  be  charged  through 
the  rendering  of  ethical  opinions,  a  duty  imposed  by  statute.  At  the  same 
time  it  is  not  acting  as  a  party  to  any  unlawful  agreement  or  combination. 
While  it  published  fee  reports,  this  is  clearly  a  very  incidental  part  of  the 
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action  complained  of  in  ttiat  they  are  not  binding,  but  are  mere  guidelines  for 
localities  and  in  fact,  were  not  adopted  in  tlieir  entirety  by  the  Fairfax  County 
Bar  Association,  even  as  to  the  title  examination  fees.^  It  is  further  significant 
that  in  rendering  the  opinions  complained  of  and  in  publishing  the  minimum 
fee  reports,  the  State  Bar  is  carrying  out  its  statutory  responsibility ;  it  is  not 
acting  in  a  commercial  or  proprietary  capacity. 

The  court  below  found  that  in  its  "minor  role"  in  this  matter,  the  State  Bar 
was  engaged  in  state  action  (J. A.  37).  It  further  noted  that  there  was  not  even 
an  assertion  that  in  any  actions  taken  by  the  State  Bar,  it  had  been  outside 
of  its  scope  of  authority  (J. A.  37).  As  for  the  Goldfarbs'  argument  that  Parker 
applies  only  to  legislative  actions  (Br.  26),  Judge  Bryan's  opinion  is  respon- 
sive: 

"The  rationale  behind  the  holding  of  Parker  v.  Brown,  supra,  that  the  Sher- 
man Act  restrains  only  actions  of  private  persons  and  not  state  action,  applies 
equally  to  both  a  state's  judicial  actions  and  its  legislative  actions.  ^Vhatever 
force  or  efficacy  the  Virginia  State  Bar  had  in  rendering  opinions  and  supplying 
the  enforcement  machinery  for  violations  of  ethical  conduct  it  derived  from 
the  judicial  and  'legislative  command  of  the  State  and  was  not  intended  to 
operate  or  become  effective  without  that  command.'"   (J. A.  38.) 

Instead  of  facing  these  conclusions  of  the  court  below,  the  Goldfarbs  devote 
their  entire  argument  to  developing  an  argument,  which,  if  relevant  at  all, 
would  be  applicable  only  to  a  discussion  of  liability  of  the  Fairfax  Coimty 
Bar  Association.  The  Goldfarbs  stress  the  alleged  lack  of  supervision  which 
is  necessary  to  enjoy  the  "state  action"  exemption.  As  previously  stated,  gov- 
ernmental supervision  is  a  prerequisite  if  a  private  person  is  to  enjoy  the  ex- 
emption. The  question  is  not  whether  the  State  Bar  was  supervised  by  a  state 
agency,  it  is  whether  the  Stnte  Bar  is  a  State  agency.  For  the  reasons  stated 
herein  and  in  Judge  Bryan's  opinion,  it  is  submitted  that  it  is.  Appellants' 
brief  fails  to  even  address  itself  to  the  question  which  the  court  below  foimd 
to  be  the  controlling  issue. 

In  summary,  tlie  Virginia  Stnte  Bar  is  an  agency  of  the  Commonwealth,  the 
actions  taken  which  form  the  basis  for  this  complaint  are  authorized  by 
statute  and  'oy  Rules  of  the  S^ipreme  Court,  all  actions  taken  are  in  furtherance 
of  its  governmental  functions,  and  appellants  have  cited  to  this  Court  no  case 
holding  a  governmental  agency  liable  under  the  Sherman  Act. 

II. 

THE  VIRGINIA  STATE  BAR  IN  THE  PUBLICATION  OF  MINIMUM  FEE  REPORTS  AND  THE 
RENDERING  OP  ETHICAL  OPINIONS  ACTS  IN  A  GOVERNMENT  CAPACITY  AND  THEREBY 
ENJOYS    THE    SOVEREIGN    IMMUNITY    OF    THE    COMMONWEALTH 

The  Eleventh  Amendment  to  the  Constitution  of  the  United  States  reads  as 
follows : 

"The  judicial  power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States  by  citi?;ens  of  another  state,  or  by  citizens  who  are  subjects  of 
any  foreign  state."  U.S.  Const,  amend.  XI. 

In  Hans  v.  State  of  Louisiana,  134  U.S.  1  (1890),  it  was  held  that  in  the 
absence  of  waiver,  actions  against  a  state  by  a  fellow  citizen  were  prohibited 
as  well  as  actions  by  citizens  of  different  states.  An  early  exception  to  this 
ru^e  was  created  in  Ex  Parte  Ynunp,  209  U.S.  123  (1907),  wherein  the  Court 
held  that  immunity  did  not  extend  to  action  being  taken  pursuant  to  an 
unconstitutional  statute  or  action  taken  outside  of  the  authority  of  the  gov- 
ernmental agent  in  question,  which  exception  is  generally  known  as  the  ultra 
virrs  exception.  There  is  no  allegation  that  the  Virginia  State  Bar  was  acting 
pursuant  to  an  unconstitutional  statute.  Additionally,   a  state  may  waive  its 

lA  comparison  of  pape  11  of  the  Virginia  State  Bar  minimum  fee  schedule  report 
of  1069  (Kxh.  27:  .T.A.  70)  with  pa?e  25  of  the  "Fairfax  Bar  Association  minimum  fee 
schedule  of  1969  (Exh.  29;  J. A.  84)  reveals  (a)  that  there  Is  a  minimum  title  examina- 
tion fee  of  ."RIOO  under  the  Fairfax  schedule  while  there  is  a  minimum  fee  for  title  exam- 
ination of  $75  under  the  State  Bar  report.  (h>  the  Fairfax  report  provides  for  a  fee 
of  on^-half  of  one  percent  of  the  amount  of  loan  or  purchase  price,  whichever  is  greater, 
from  $."0,000  to  $100,000  and  one  quarter  of  one  percent  of  the  lonn  amount  or  pur- 
chase price,  whichever  is  jrrenter.  from  ."JIOO.OOO  to  .$1,000,000.  while  the  State  Bar 
report  nrovides  for  n  fee  of  one-hnlf  of  one  percent  of  the  loan  amount  or  Purchase  price 
from  $50,000  to  $250,000  with  any  amount  over  $250,000  of  loan  amount  or  purchase 
price  to  be  reached  b.v  negotiation  or  agreement 
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sovereign  immunity,  see  e.g.,  Pardcn  v.  Terminal  Railway  of  Alahama  State 
Docks  Department,  377  U.S.  184  (1964).  Appellants,  however,  have  abandoned 
this  ar^ment  advanced  below.  Instead,  they  assert  that  sovereign  immunity 
is  unavailable  to  the  Virginia  State  Bar  in  the  instant  case,  on  the  basis  that 
a  judgment  would  not  operate  against  the  State  Treasury  and  that  the  rela- 
tionship between  the  State  Bar  and  the  State  is  "tenuous."  They  further  assert 
that  eases  involving  independent  highway  authorities,  e.g.,  Prendergast  v.  Long 
Island  State  Park  Comm.,  330  F.Supp.  438  (E.D.  N.Y.  1970)  ;  S.  J.  Groves  and 
Sons  Co.  V.  New  ,ferse.y  Turnpike  Authority,  268  F  Supp.  568  (D.  N.J.  1967)  ; 
Zeidner  v.  Wnlforst,  197  F.Supp.  23  (E.D.  N.Y.  1961),  are  analogous  to  the  in- 
stant case.  Appellants'  reliance  on  these  cases  is,  however,  misplaced.  The  high- 
way authorities  in  those  cases  were  independent,  could  sue  and  be  sued,  had 
the  authority  to  issue  bonds  to  finance  construction  of  highway  facilities  and, 
in  many  cases,  were  created  under  statutes  wherein  the  Sitates  expressly  dis- 
avowed any  liability  of  the  Authority. 

This  is  to  be  contrasted  with  the  State  Bar  which  is  an  administrative  arm 
of  the  Supreme  Court  of  Virginia,  is  under  exclusive  control  of  the  Supreme 
Court  and  cannot  sue  or  be  sued  except  as  to  the  liniited  right  which  it  has 
to  bring  actions  relating  to  the  violations  of  the  rules  and  regulations  of  the 
Supreme  Court.  In  short,  it  has  none  of  the  trappings  of  independence  enjoyed 
by  the  public  authorities.  The  General  Assembly  of  Virginia,  perhaps,  could 
have  chosen  to  establish  the  State  Bar  as  an  independent  authority ;  however, 
it  did  not  do  so.  As  the  Court  said  in  S.J.  Groves  d  Sons  Co.  v.  New  Jersey 
Turnpike  Authority,  supra: 

"The  fact  remains  that  the  legislature  has  a  wide  range  of  choice  in  con- 
stituting such  bodies:  it  may  fashion  an  agency  as  an  integral  part  of  the 
appropriate  department  in  the  Executive  branch  ;  or  for  whatever  reasons,  it  may 
prefer  to  establish  an  autonomous  body,  ultimately  subject  to  political  control 
operating  as  an  independent  entity.  Beyond  doubt.  New  Jersey  has  set  up  the 
Turnpike  Authority  with  the  latter  choice  in  muid."  268  F.Supp.  568,  579. 

There  is,  however,  a  i>ertinent  case  involving  a  highway  authority.  State 
Highway  Commission  v.  Vtah  Construction  Company,  278  U.S.  194  (1928), 
involved  an  agency  established  for  the  purpose  of  constructing  highways.  Pay- 
ments for  such  construction  were  to  be  made  from  a  special  highway  fund  in 
the  custody  of  the  state  treasurer,  with  withdrawals  therefrom  to  be  by 
warrants  based  upon  vouchers  by  the  highway  superintendent.  The  court  found 
that  the  highway  department  was  entitled  to  the  immunity  of  the  state.^  The 
similarity  between  the  fund  as  established  in  that  case  and  the  State  Bar 
fund  as  established  pursuant  to  §  54-52  of  the  Virginia  Code  is  significant 
and  graphically  demonstrates  the  inapplicability  of  the  cases  cited  by  the  Gold- 
farbs. 

As  to  the  "tenuous"  relationship  of  the  State  Bar  to  the  State,  the  court 
is  referred  to  arguments  made  infra  and  to  the  Stipulations  with  respect  to  the 
creation  of  the  State  Bar  and  its  functions  imder  State  law,  which  conclu- 
sively demonstrate  that  the  relationship  of  the  State  Bar  to  the  State  is  any- 
thing but  tenuous. 

Appellants  further  attempt  to  analogize  the  instant  case  to  one  of  a  volun- 
tary association,  having  obtained  the  "agreement  of  a  state  to  hold  the  money 
for  it."  This  ignores  the  fact  that  there  is  nothing  voluntary  about  membership 
in  the  Virginia  State  Bar  in  that  all  practicing  attorneys  are  required  to 
join ;  and  further,  that  there  is  no  "agreement"  to  have  the  State  hold  its 
moneys;  on  the  contrary,  the  fund  for  the  State  Bar  and  the  uses  to  which 
it  may  he  put  are  established  by  statute. 

Further,  we  are  unable  to  discern  in  what  manner  there  may  be  a  wholesale 
avoidance  of  federal  claims  through  a  state  treasury's  holding  of  funds.  In 
any  event,  there  is  clearly  a  governmental  interest  in  the  funds  of  the  State 


-  The  Goldfarbs  argue  that  the  Instant  case  is  distinguishable  from  the  Utah  Con- 
struction Company  case  on  the  ground  that  .  .  .  "there  was  no  evidence  that  the  agencv 
bein^  sued  possssed  the  slightest  fiscal  independence  from  the  State."  (Br.  .38. t  On  the 
contrary,  there  -was  a  special  fund  established  for  operation  of  the  State  Bar.  The 
court,  nevertheless,  found  that  the  State  Highway  Commission  had  no  ".  .  .  funds 
or  ability  to  respond  in  damages."  278  U.S  194.  ioft.  This  holding  necessarily  means 
that  although  a  fund  existed,  the  State  never  intended  for  it  to  be  used  "to  respond 
in  damages."  Such  is  the  situation  with  respect  to  the  State  Bar,  which  has  a  special 
fund  limited  by  statute  as  to  its  use,  and  was  not  intended  to  be  depleted  by  awards 
for  damages. 
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Bar  in  this  case,  and  the  sustaining  of  a  defense  of  sovereign  immnnity  would 
in  no  way  provide  a  vehicle  for  the  abnse  which  is  alarmingly  referred  to  by 
the  appellants. 

Finally,  the  Goldfarbs  argue  that  a  sustaining  of  the  defense  of  sovereign 
immunity  would  result  in  their  having  no  forum  in  which  to  bring  their  action. 
(Br.  34.)  The  simple  answer  is  that  appellants  are  not  without  remedy.  They 
may  recover  from  the  attorneys  who  received  the  alleged  unlawful  gain.  They 
simply  have  no  remedy  against  the  State  Bar,  a  situation  not  unlike  the  one 
in  which  a  person  injured  by  a  governmental  employee  finds  himself.  He  has 
a  cause  of  action,  but  he  may  not  have  a  "deep  pocket"  from  which  to 
recover. 

In  summary,  tihe  action  taken  is  stipulated  to  have  been  authorized  by  the 
applicable  state  law.  Moreover,  the  failure  to  deny  recovery  against  the  Vir- 
ginia State  Bar  is  by  no  means  inequitable  under  the  facts  of  this  case,  when 
it  is  recognized  that:  (1)  the  Virginia  State  Bar  has  acted  in  good  faith  with 
respect  to  all  actions  taken  which  are  the  subject  of  this  case:  (2)  even  if  the 
Goldfarbs  have  sustained  damage  due  to  alleged  overcharges,  the  Bar  has 
received  none  of  such  charges;  and  (3)  if  the  appellants  have  sustained  dam- 
age, the  unlawful  profits  can  and  should  be  retrieved  from  tliose  attorneys  who 
made  the  charges,  not  the  Virginia  State  Bar.  The  use  of  the  State  Bar  funds 
are  proscribed  by  statute  and  are  held  in  the  State  Treasury.  (§  54-52  of  the 
Code.)  In  short,  none  of  the  bases  for  denying  the  defense  of  sovereign  immunity 
are  applicable  to  this  cause. 

CONCLTTSION 

For  the  reasons  previously  stated,  the  decision  below  in  dismissing  the  State 
Bar  should  be  afiirmed.  In  addition  to  those  arguments  advanced  herein,  the 
State  Bar   relies   upon   those   arguments   made   by    the   Fairfax    County    Bar 
Association  in  Goldfarb  v.  Fairfax  County  Bar  Association,  No.  73-1248. 
Respectfully  submitted, 

Virginia  State  Bab 
Stuart  H.  Dunn, 

Counsel. 
Andrew  P.  Mili,er, 

Attorney  General  of  Virginia, 
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Senator  Tuxxet.  Our  next  witness  is  Mr.  Walter  P.  Armstrong, 
speaking  on  behalf  of  the  American  Bar  Association. 

STATEMENT  OF  WALTER  P.  ARMSTRONG,  ESQ.,  ON  BEHALF  OF  THE 
AMERICAN  BAR  ASSOCIATION 

Mr.  Armstrong.  My  name  is  Walter  P.  Armstrong,  Jr.  I  am  a 
licensed  and  practicing  attorney  with  offices  in  Memphis,  Tenn.  I 
am,  and  have  been  for  27  years,  a  member  of  the  American  Bar 
Association  and  Imve  served  for  21  years  as  a  member  of  its  house 
of  delegates,  which  is  its  governing  body.  For  12  years,  ending  with 
its  annual  meeting  last  month,  I  was  a  member  of  the  standing  com- 
mittee of  that  association  now  known  as  the  committee  on  ethics  and 
professional  responsibility,  and  for  6  of  those  years  I  was  its  chair- 
man. I  also  served  upon  the  special  committee  of  the  association 
which  drafted  the  code  of  professional  responsibility.  Based  upon 
that  experience  I  believe  that  I  am  familiar  with  the  positions  which 
the  association  has  taken  in  ethical  m^atters,  particularly  as  expressed 
in  formal  and  informal  opinions  of  the  committee  of  which  I  was  a 
member. 

I  understand  that  this  subcommittee,  in  this  hearing,  is  interested  in 
the  ethical  position  wliioh  the  American  Bar  Association  has  taken 
in  the  past,  and  presently  takes,  in  regard  to  minimum  fee  schedules. 
I  have  been  asked  by  Chesterfield  Smith,  president  of  the  American 
Bar  Association,  who,  imfortunately,  cannot  himself  be  present,  to 
appear  on  behalf  of  the  association  and  state  those  positions.  I  ap- 
preciate the  opportunity  to  do  so,  a,nd  will  of  course,  welcome  any 
questions  at  the  conclusion  of  this  brief  statement. 

Attached  to  my  statement  is  a  letter  to  the  chairman  from  presi- 
dent Smith  extending  his  best  wishes  to  the  subcommittee  as  it  begins 
this  most  important  study  and  sketching  the  association's  recent  his- 
tory of  concern  and  action  in  the  general  area  of  availability  of  legal 
sendees. 

The  interest  of  the  American  Bar  Association  in  minimum  fee 
schedules  began  with  the  creation  of  a  special  committee  on  econom- 
ics of  law  practice  in  1957.  However,  this  committee,  in  its  first 
report,  stated  that : 

In  this  field  it  is  recognized  that  the  American  Bar  Association  should  not 
and  cannot  in  any  manner  attempt  to  dictate  to  the  state  and  local  associa- 
tions concerning  policies  or  procedures.  83  A.B.A.  Reports  793. 

In  its  report  to  the  annual  meeting  the  following  year  it  recognized 
that  minimum  fee  schedules  had  been  adopted  by  14  State  bar  asso- 
ciations and  at  least  666  local  bar  associations — 83  A.B.A.  Eeports  443. 
In  recommending  the  adoption  of  such  schedules,  the  committee 
stated : 

The  Canons  of  Ethics  and  the  ethioal  standards  of  our  profession  should 
never  be  compromised  or  restricted  for  selfish  monetary  advantage.  (83  A.B.A. 
Reports  441). 

The  committee  found  its  guidance  in  canon  12  of  the  Canons  of 
Professional  Ethics  and  Opinions  No.  28,  171,  190  and  275  of  the 
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Professional  Ethics  and  Grievance  Committee,  as  well  as  tlie  opin- 
ions of  some  State  ethics  coimnittees — 83  A.B.A.  Reports  444.  Canon 
12  enumerates  six  elements  to  be  considered  in  determining  the 
amount  of  fees,  one  of  which  is  "the  customary  charges  of  the  bar 
for  similar  services,"  but  qualifies  these  by  saying: 

No  one  of  these  consjiderations  in  itself  is  controlling.  They  are  mere  guides 
in  ascertaining  the  real  value  of  the  service. 

By  amendment  adopted  September  30,  1937,  the  following  lan- 
guage was  added  to  the  canon : 

In  determining  the  customary  charges  of  the  Bar  for  similar  services,  it  is 
proper  for  a  lawyer  to  consider  a  schedule  of  minimum  fees  adopted  by  a  Bar 
Assioeiation,  but  no  lawyer  should  permit  himself  to  be  controlled  thereby  or 
to  follow  it  as  his  sole  guide  in  determining  the  amount  of  his  fee. 

The  first  of  the  opinions  cited  construing  this  canon — Formal 
Opinion  28,  1930 — deals  with  an  obligatory  fee  schedule.  The  com- 
mittee holds  unequivocally  that  adherence  to  such  a  schedule  would 
be  unethical,  saying : 

Aside  from  such  hearing  as  Canon  12  may  have  upon  the  matter,  it  is  the 
committee's  opinion  that  any  obligatory  fee  schedule  must  necessarily  con- 
flict with  that  independence  of  thought  and  action  which  is  necessary  to  pro- 
fessional existence. 

Almost  7  years  later  the  comijiittee  reiterated  this  view  in  ano<ther 
opinion — Formal  Opinion  171,  1937 — saying  in  regard  to  "the  cus- 
tomary charges  of  tihe  ibar  for  similar  services" : 

Insofar  as  a  minimum  fee  schedule  reflects  this,  and  only  this,  it  is  not  to 
be  condemned.  But  a  binding  obligation  to  adhere  regardless  of  circumstances, 
to  a  rate  chart  or  published,  tariff  of  fees  for  legal  services  is  contrary  to  the 
genius  of  the  profession  as  well  as  to  its  best  traditions.  Hence,  no  lawyer 
should  permit  himself  to  be  controlled  by  an  obligatory  minimum  fee  schedule 
nor  should  any  bar  association  undertake  to  impose  such  restrictions  upon  him. 

Subsequently,  another  opinion — Formal  Opinion  190,  1939 — recog- 
iiiized  that  "a  lawyer  has  the  right  to  contract  for  any  fee  he  chooses 
so  long  as  it  is  not  clearly  excessive,"  and  the  holding  of  the  two 
earlier  opinions  was  reaffirmed  in  still  another — Formal  Opinion  275, 
1947.  So  matters  stood  when  the  committee  on  economics  of  law  prac- 
tice filed  its  first  report. 

Based  upon  these  decisions,  subsequent  reports  of  the  cormnittee 
on  economics  of  law  practice  referred  to  "Ad^nisorv  Minimum  Fee 
Schedules"— 86  A.B.A.  Reports  216,  1961.  The  committee  noted, 
however,  that : 

The  Ethics  Committee  of  several  state  bar  associations  have  ruled  that 
deliberate  fee  cutting  for  the  purpose  of  soliciting  business  is  an  unethical 
practice.  (85  A.B.A.  Reports  659,  1961). 

In  the  same  year  as  this  report,  and  following  it,  the  American  Bar 
Association  Committee  on  Professional  Ethics  released  an  opinion — 
Formal  Opinion  302 — in  which  it  held  as  follows : 

While  *  *  *  this  Committee  has  constantly  held  that  minimum  fee  schedules 
can  only  be  suggested  or  recommended  (Opinion  28),  it  is  equally  true  that 
the  habitual  charging  of  fees  less  than  those  established  in  suggested  or  recom- 
mended minimum  fee  schedules,  or  the  charging  of  such  fees  without  proper 
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justification,  may  be  evidence  of  unethical  conduct.  (See  also  Informal  Opinion 
336,  unpublished") . 

It  should  be  noted  that  the  language  of  the  two  committees  differ 
in  one  material  respect;  one  states  that  certain  State  committees 
have  held  that  the  charg-ing  of  fees  less  than  those  suggested  by  a 
minimum  fee  schedule,  where  done  to  solicit  business,  is  imetliical, 
while  the  other  holds  that  the  habitual  or  unjustified  chargmg  of 
such  fees  may  be  e^-idence  of  unethical  conduct.  Obviously,  what  may 
be  also  may  not  be;  and  the  committee  on  professional  ethics  speci- 
fically made  this  point  in  a  later  informal  opinion,  585,  where  is  said : 

"Where  disciplinary  action  is  necessary  against  an  individual  lawyer,  this 
is  norm^ally  initiated  by  his  local  bar  association  and  effectuated  through  an 
appropriate  proceeding  in  the  courts.  It  seems  inescapable  to  the  Committee 
that  in  an  appropriate  case  evidence  that  the  lawyer  whose  conduct  is  imder 
scrutiny  had  habitually  charged  fees  less  than  those  suggested  or  recommended 
by  a  minimum  fee  schedule  adopted  by  his  local  bar  association  under  circum- 
stances and  upon  the  basis  set  forth  above,  or  that  he  had  charged  such  fees 
without  justification,  would  be  admissible  as  being  material  and  relevant.  The 
weight  to  be  given  such  evidence  and  the  conclusion  to  be  drawn  from  it  would 
of  course  be  for  the  tribunal  conducting  the  inquiry  depending  upon  the  cir- 
cumstances of  the  individual  case.  It  might  be  evidence  of  unethical  conduct 
which,  taken  in  context  and  along  with  other  such  evidence,  would  wan-ant 
a  finding  that  one  or  more  of  the  canons  had  been  violated.  On  the  other 
hand,  it  might  not  be.  This  is  why  the  Committee,  carefully  choosing  its 
language,  held  in  Opinion  302  that  such  undercharging  "may  be  evidence  of 
imethical  conduct." 

This  position  was  codified  in  the  code  of  professional  responsibil- 
ity, adopted  by  the  American  Bar  Association  on  August.  12,  1969, 
effective  January  1,  1970,  where,  like  canon  12,  disciplinary  rule 
2-106 (B)  lists  eight  factors  to  be  considered  in  fixing  fees,  of  which 
"the  fee  customarily  charged  in  the  locality  for  similar  services"  is 
only  one.  The  only  reference  in  the  code  to  minimum  fee  schedules 
is  ethical  consideration  2-18,  which  reads  in  part  os  follows: 

Suggested  fee  schedules  and  economic  reports  of  state  and  local  bar  associ- 
ations provide  some  guidance  on  the  subject  of  reasonable  fees. 

By  a  reporter's  note  this  language  is  keyed  to  formal  opinions  190 
and  302  to  the  effect  that  such  minimum  fee  schedules  cannot  be 
mandatory  or  obligatory. 

There  have  been  only  two  opinions  of  the  conmiittee  on  ethics  and 
professional  responsibility,  as  it  is  now  called,  upon  this  subject  since 
the  adoption  of  the  Code  of  Professional  Responsibility.  In  the  first 
of  these — Formal  Opinion  323,  1970 — the  committee  undertook  to 
restate  its  earlier  formal  opinion  302  and  informal  opinion  585, 
making  it  clear  that  they  still  applied  under  the  Code,  saying : 

It  is  not  the  function  of  this  Committee  to  pass  upon  individual  disciplinary 
eases,  and  certainly  it  could  not  undertake  to  do  so  except  in  the  light  of 
specific  facts.  But  it  is  obvious  that  in  any  case  it  must  be  the  over-all  pattern 
of  behavior  of  the  lawyer  and  not  any  one  single  element  upon  which  the 
enforcing  disciplinary  body  must  act.  In  light  of  this,  the  Committee  has  no 
hesitancy  in  holding  that  mere  failure  to  follow  a  minimum  fee  schedule,  even 
when  habitual,  cannot,  standing  alone  and  absent  evidence  of  misconduct,  afford 
a  basis  for  disciplinary  action.  There  are  too  many  other  element  to  be  con- 
sidered (five  under  Canon  12,  seven  under  DR2-106),  which  might  justify 
departure  from  the  fee  schedule. 
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After  quoting  and  reaffirming  its  two  earlier  opinions  the  commit- 
tee then  concludes : 

With  this  rather  extended  discussion,  the  Committee  hopes  that  this  matter 
will  be  laid  to  rest  and  tliat  the  practice  on  the  part  of  certain  state  and  local 
bar  associations  of  suggesting  that  fee  schedules  are  or  can  be  mandatory  and 
that  disciplinary  action  will  be  taken  merely  for  failing  to  follow  them,  absent 
other  evidence  of  misconduct,  will  be  abandoned  once  and  for  all. 

The  latest  opinion  of  the  Oommittee  on  Ethics  and  Professional 
Kesponsibility  on  the  subject  [formal  opinion  329,  1972]  is  very- 
brief,  and  merely  holds : 

No  reasonable  method  of  fixing  fees  which  takes  into  account  the  factors 
onimierated  in  DR2-106(B)  is  proscribed  by  the  Code  of  Professional  Respons- 
ibility. 

As  the  Committee  on  Ethics  and  Professional  Responsibility  is 
authorized  by  the  constitution  [sec.  10.2]  -and  bylaws  [sec.  30.7]  of 
the  American  Bar  Association  to  "express  its  opinion  on  proper  pro- 
fessional or  judicial  conduct,"  its  pronouncements  may  be  taken  to 
represent  the  official  position  of  the  association  upon  ethical  ques- 
tions. However,  the  committee  exercises  no  control  other  than 
through  persuasion  over  state  and  local  bar  associations  and  the 
Association  has  no  disciplinary  power  over  individual  lawyers. 

From  the  above  cited  opinions  of  the  conmnittee,  it  is  clear  that  the 
position  of  the  association  is  and  has  always  been  that  minimum  fee 
schedules  should  be  merely  suggestive  or  advisory,  that  they  cannot 
ethically  be  made  mandatory  or  obligatory,  that  tlie  fee  customarily 
charged  for  similar  services  in  the  locality  is  merely  one  element 
among  many  to  be  considered  in  finding  the  fee  in  a  particular  case, 
that  a  lawyer  is  ethically  free  to  fix  his  own  fee  in  any  manner  he 
chooses  so  long  as  there  is  some  reasonable  basis  for  doing  so,  that  a 
lawyer  cannot  be  disciplined  merely  for  failing  to  adhere  to  a  mini- 
mum fee  schedule,  and  that  those  principles  apply  both  under  the 
former  Canons  of  Ethics  and  the  present  Code  of  Professional  Re- 
sponsibility. 

There  is  attached  to  my  statement  a  letter  from  the  chairman  from 
Mr.  Chesterfield  Smith,  dated  September  19,  1973,  to  which  I  re- 
ferred. However,  I  understand  you  have  that  letter? 

Senator  Tunney.  I  have  it,  and  I  have  read  it. 

]\Ir.  Armstrong.  I  will  not  undertake  to  read  it  then. 

Senator  Tunney.  Fine,  it  will  be  included  in  the  record.^ 
_  Mr.  Armstrong,  thank  you  very  much  for  your  testimony.  I  par- 
ticularly appreciated  the  effort  that  went  into  researching  the  history 
of  this  matter. 

Mr.  Armstrong.  Thank  you,  sir. 

Senator  Tunney.  I  am  wondering  if  it  would  be  fair  to  say  that 
the  position  of  the  American  Bar  Association  has  evolved  over  the 
years  from  that  of  an  attitude  of  to  charge  less  than  the  minimum 
fee  is  probative  evidence  of  unethical  behavior  to  a  position  of 
neutrality  ? 

]Mr.  Armstrong.  I  think  probably  it  would  be  somewhat  more 
accurate  to  say  that  over  the  years  efforts  have  been  made  to  make 

'  See  page  15.50. 
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tihat  position  clear.  As  early  as  opinion  28,  which  was  1930,  as  I 
quoted  it,  the  committee  has  held  that : 

Any  obligatory  fee  schedule  must  necessarily  conflict  with  the  independence 
of  thought  and  action  which  is  necessary  to  professional  competence. 

And  I  don't  think  that  thera  has  been  any  departure  from  that 
view.  There  \\a,ve.  been  efforts  to  make  it  clear  what  that  view  meant 
and  how  it  would  be  applied  in  the  field  of  minimum  fee  schedules, 
and  I  believe  that  has  developed  as  any  organization  tliinl^iing  must. 

Senator  Tunney.  I  think  the  1930  opinion  is  very  clear  on  its  face. 
I  think  that  there  is  no  question  about  that.  I  was  referring  to  an- 
other statement  in  your  testimony.  It  reads: 

"And  the  Committee  on  Professional  Ethics  specifically  made  this 
point  in  a  later  informal  opinion  (585)  where  it  said" — ^and  then 
there  is  language,  which  I  don't  necessarily  have  to  read  again  be- 
cause it  is  the  statement,  that  would  indicate  that  there  is  some  feel- 
ing on  the  part  of  the  conmiittee  that  to  charge  less  than  the  mini- 
mum fee  is  probative  evidence  of  unethical  behavior  although  it  may 
not  be  conclusive. 

ISlr.  Armstrong.  Yes,  sir. 

Senator  Ttjnney.  And  so  what  T  was  wondering  is  that  whether 
perhaps  there  has  been  an  evolution  of  attitude  from  opinion  585,  as 
enunciated  by  the  Committee  en  Prcfessionai  Ethics  to  the  position 
of  the  bar  today  ? 

Mr.  Armstrong.  Perhaps  to  some  extent  there  has.  I  think  it  has 
been  more  of  a  clarification  than  a  change  of  position,  and  frankly, 
the  committee's  language  at  the  top  of  page  7  and  the  quotation,  I 
believe,  indicates  that. 

The  committee  issued  a  number  of  opinions.  Those  opinions  were 
interpreted  at  the  State  and  local  bar  association  level  in  a  certain 
way  and  the  committee  felt  that  the  interpretations  were  improper. 
That  basically  was  the  reason  that  Informal  opinion  585  was  issued  ; 
to  say  what  oj^inion  302  really  meant. 

Subsequently,  not  ha^ang  completely  succeeded  apparently  in  clar- 
ifying this,  even  with  that  Informal  opinion,  the  committee  decided 
to  issue  opinion  323  and  reiterate  what  it  "done  told  them  twice"  as 
we  say  in  the  South,  and  we  "done  told  them  again."  This  is  what 
the  committee  was  doing  really,  Senator,  just  trying  to  clarify  its 
position  rather  than  change  it. 

Senator  Tunxey.  Well,  one  of  the  things  that  I  have  always  ad- 
mired in  the  ability  of  my  fellow  lawyers  to  clarify  issues  with  such 
language — ^and  I  quote  from  this  Informal  opinion  585 — such  lan- 
guage as  this : 

It  might  be  evidence  of  unethical  conduct,  which,  taken  in  context,  and  along 
with  other  stich  evidence  would  warrant  a  finding  that  one  or  more  of  the 
Canons  had  been  violated.  On  the  other  hand,  it  might  not  be.  This  is  why  the 
Committee  carefully  choosing  its  language,  held  in  Opinion  302  that  such  under- 
charging "may  be  evidence  of  unethical  conduct." 

Mr.  Armstrong.  That  is  exactly  what  happened.  As  I  suggested, 
we  issued  an  opinion  saying  it  may  be  and  we  literally  meant  that  it 
might  be  or  it  might  not  be.  The  opinion  was  interpreted  as  an  affirm- 
ative statement  that  because  it  might  be  evidence  that  this  upheld 
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minimum  fee  schedules.  This  was  not  fche  original  intention.  It  is  not 
the  intention  now. 

Consider  a  hypothetical  situation  where  in  a  small  town  suddenly 
all  of  the  business  of  that  town,  left  tliree  lawyers  that  had  been 
practicing  there  20  years  and  gravitated  to  the  office  of  a  fourth  new 
lawyer  who  came  in  and  suddenly  he  was  charged  with  having  not 
handled  his  cases  properly  ajid  it  turned  out  he  had  been  going  to  the 
courts  unprepared  and  all  sorts  of  things  like  that.  And,  among  other 
things^  it  developed  he  had  been  charging  about  50  percent  of  what 
the  other  lawyers  had  been  charging. 

Now  you  put  all  of  that  together  and  I  believe  you  can  make  out  a 
case  then  that  one  of  the  reasons  why  he  was  able  to  undercharge 
was  because  he  was  not  furnishing  the  level  of  service  that  was  re- 
quired. But,  standing  alone,  no  one  of  tliose  things  might  be  sufficient 
to  warrant  disciplinary  action. 

Senator  Tunney.  It  is  certainly  true  that  in  a  small  community 
that  a  person  who  came  into  coTirt  unprepared  would  quickly  develop 
a  reputation  as  the  kind  of  attorney  that  one  wouldn't  want.  I  come 
from  a  small  community  in  California.  We  have  about  150,000.  It  is 
not  tinv,  but  there  is  within  a  radius  of  15  miles  the  center  of  the 
community,  a  pretty  good  understanding  of  the  respective  and  rela- 
tive abilities  of  the  attorneys  practicing  before  the  local  courts. 

Being  unprepared  to  handle  a  case  in  court,  on  its  own  merits, 
would  suggest  that  a  man  is  guilty  of  unethical  behavior.  His  charg- 
ing less  tlian  other  attorneys  ]"eally  is  not  appropriate  evidence  of 
that  unethical  behavior.  That  is  just  my  opinion  but  it  is  fairly 
ob^dous. 

]\ir.  Armstkong.  Well,  this  becomes  apparent  with  time,  of  course. 
Sometimes  it  becomes  apparent  too  late. 

Senator  Tunney.  Yes. 

ISIr.  Armstkong.  And  I  would  suggest  that  while  a  fellow  lawyer 
at  the  bar  is  usually  well  aware  of  the  qualifications  or  disqualifica- 
tions of  his  fellow  attorneys,  that  the  average  person  who  has  had  no 
previous  contact  with  the  law  and  expects  to  have  or  hopes  to  have 
none  in  the  future,  in  choosing  an  attorney,  basically,  choosas  one 
either  on  person-al  relationships  or  economic  considerations.  He  is 
no  real  judge  of  ability  of  attorneys. 

However,  I  agree  that  whether  it  is  through  evolution  or  otherwise, 
that  certainly  it  is  tlie  positioii  of  the  American  Bar  Association 
today  that  minimimi  fee  schedules  have  no  value  whatsoever  except 
as  a  majtter  of  information. 

Senator  Ttjnney.  Thank  you,  Mr.  Armstrong.  That  made  it  very 
clear. 

Do  you  know  whether  any  State  or  local  bar  has  ever  disciplined 
an  a  ttomey  for  failure  to  strictly  adhere  to  a  minimum  fee  schedule  ? 

My.  Armstrong.  I  do  not  know,  but  I  will  say,  not  to  my  knowl- 
edge. And,  in  my  background,  I  have  a  fairly  wide  knowledge  of 
such  things. 

Senator  Tunney.  But  you  don't  know  of  any? 

Mr.  Armstrong.  I  know  of  no  case. 
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Senator  Tunxet.  Is  the  relationship,  if  any,  between  the  Amer- 
ican Bar  Association  and  the  indi\adual  State  bar  associations,  as 
regards  minimum  fee  schedules,  such  that,  well,  has  there  been  any 
conimunication  between  the  ABA  and  the  State  bar  associations? 
Has  there  been  any  communication  in  the  other  direction  from  the 
State  bar  associations  to  the  ABA  on  this?  If  so,  what  has  that 
coimnunication  consisted  of,  and  how  do  you  feel  that  it  is  relevant 
to  our  discussions  today  ? 

^Ir.  Armstrong.  Oh,  yes,  there  has  been  a  substantial  amount  of 
commimication.  As  I  Iislyq  indicated,  the  American  Bar  Association 
exercises  no  control  over  State  c»r  local  bar  associations  and  does  not 
undertake  to  do  so.  However,  it  furnishes  them  a  substantial  amount 
of  information  in  a  variety  of  fields  and  that  would  include  minimum 
fee  schedules. 

To  my  knowledge,  this  is  largely  in  the  form  of  studies  and  reports 
by  the  Committee  on  Economics  of  Law  Practice  and,  of  course,  the 
ethical  opinions  on  that  subject  that  I  have  referred  to,  which  are 
distributed  to  all  State  and  local  bar  associations  and  to  such  others 
as  request  them. 

Senator  Tuxnet.  Are  you  familiar,  for  instance,  with  some  of  the 
sanctions  that  can  be  applied  by  State  and  local  bar  associations  for 
an  ethical  violation  such  as  charging  less  than  the  minimum  fee 
schedule  ? 

jMr.  Armstrong.  I  will  have  to  answer  the,  first  half  of  your  ques- 
tion. I  am  familiar  with  the  sanctions  that  can  be  applied  by  State 
and  local  bar  associations  for  imethical  conduct  to  some  extent, 
largely  through  experience  with  my  own  St^te  bar  association,  of 
which  I  have  been  president.  As  I  say,  I  am  not  familiar  with  any 
situation  where  any  such  sanction  has  been  applied,  merely  for  fail- 
ure to  follow  the  minimum  fee  schedule. 

Senator  Tunnet.  I  thought  that  ]Mr.  Goldfarb's  testimony  was 
interesting  in  that  he  wrote  to  31  lawyers,  I  believe,  or  to  36  lawyers, 
and  had  answers  from  19.  Many  of  them  referenced  the  fact  that 
they  could  not  charge  less  than  the  minimum  fee  because  it  was  a 
violation  of  their  local  bar  association's  code  of  ethics,  strongly  sug- 
gesting that,  if  they  did  charge  less,  that  there  were  going  to  be  sanc- 
tions applied  to  them.  Do  you  think  that  they  were  just  saying  that, 
and  that  there  was  no  foundation,  in  fact,  for  those  statements? 
From  your  experience,  do  you  feel  that  there  are  indirect  pressures 
that  could  be  brought  to  bear,  while  not  perhaps  taking  the  form  of 
sanctions  in  a  formalized  sense,  nonetheless  could  bring  the  necessary 
pressure  to  bear  upon  the  indi^ddual  lawyer,  so  that  it,  in  effect, 
would  have  the  impact  of  formal  sanctions? 

]Mr.  Armstrong.  "Well,  tliat  is  a  rather  complex  question  and  I  am 
going  to  have  to  answer  it  three  ways,  two  of  which  may  not  help 
any,  and  then  I  will  try  to  answer  it  fully. 

One  answer,  of  course,  is  that  I  am  in  the  same  position  as  the 
other  witnesses  as  far  as  commenting  on  particulars  of  the  litigation. 
It  would  not  be  proper  for  the  bar  association  to  express  an  opinion 
on  that  subject.  Second,  aside  from  my  own  experience  as  State  bar 
president,  as  I  said  before,  I  have  no  experience  in  that  field  so  I 
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don't  really  know.  I  know  of  no  case  where  anybody  lias  been  disci- 
plined solely  for  failing  to  follow  a  minimum  fee  sdiedule.  All  I  can 
base  my  opinion  on  is  hearing  Mr,  Goldf  arb's  testimony  and  reading 
it  and,  as  I  heard  it  and  read  it,  the  Virginia  Bar  Association  took 
exception  to  the  American  Bar  Association's  opinion  302  and  wrote 
its  own  opinion  which  is  contrary  to  it.  Now,  it  is  tlie  local  associa- 
tion's ruling  that  governs  disciplinary  actions  and,  if  they  don't  want 
to  follow  our  interpretations  of  the  canons  of  ethics  and  the  code  of 
professional  responsibility,  we  have  no  way  of  compelling  them  to 
do  so.  Whether  the  Virginia  courts  would  have  held  in  a  disbarment 
case  or  disciplinary  case,  that  the  Virginia  rule  of  conduct  was  im- 
proper and  should  not  have  been  enforced  or  whether  they  would 
have  enforced  it,  I  have  no  way  of  laiowing. 

But  if  the  lawj^ers  were  faced  with  the  ruling  of  their  own  State 
bar  association  that  the  course  of  conduct  which  they  were  called 
upon  to  follow  was  unethical,  that  would  amount  to  a  threat  of  a 
sanction,  certainly. 

Senator  Tunney.  Do  you  think  the  Congress  ought  to  act? 

Mr.  Akmstrong.  No,  I  really  don't.  I  think  that  the  action  is 
necessary  at  the  State  level  because  the  situations  vary  materially 
from  State  to  State.  It  is  difficult  for  me  to  keep  from  going  back 
to  my  own  experience  but,  in  hearing  the  method  of  handling  real 
estate  transactions  in  Virginia,  for  example,  it  is  completely  different 
from  the  way  they  are  handled  in  my  own  State.  And  you  are  faced 
with  a  given  situation  in  each  State,  metropolitan  area  or  locality, 
which  has  to  be  dealt  with  locally. 

Senator  Tunney.  TSTiat  I  am  suggesting  is  this:  Some  people 
would  state  that  it  is  a  violation  of  the  antitrust  laws  to  have  mini- 
mum fee  schedules.  I  would  assiune  that  in  due  course  the  courts  will 
interpret  the  antitrust  laws  either  that  minimum  fee  schedules  are  a 
violation  of  the  antitrust  laws  or  that  they  are  not.  In  the  Goldf arh 
case,  the  lower  court  has  already  made  a  decision. 

]Mr.  ArjNistroxg.  I  assume  so  and,  for  that  reason,  I  could  express 
no  opinion  on  that. 

Senator  Ttjnney.  Right.  That  of  course,  is  correct.  However,  the 
antitrust  laws  can  always  be  amended.  As  a  matter  of  fact,  a  bill 
which  I  have  introduced  recently,  has  passed  the  Senate  and,  hope- 
fully, will  pass  the  House  which  would  amend  the  antitrust  laws  if 
signed  by  the  President. 

And  it  would  be  very  easy  for  the  Congress,  assuming  a  majority 
voted  for  it,  of  course,  to  amend  the  antitrust  laws  to  provide  that 
minimum  fee  sdiedules  are  a  violation  of  antitrust  laws.  Now,  that  is 
what  I  meant  when  I  asked,  should  the  Congress  act  now.  We  have 
to  acknowledge  that  most  of  the  Members  of  Congress  are  attorneys. 
What  I  am  trying  to  get  from  you  is  an  opinion  as  to  whether  or  not 
Congress  should  legislatively  affirm  what  the  ABA  has  stated  in  its 
opinions. 

Mr.  Armstrong.  I  would  not  think  it  would  be  necessary,  frankly. 
I  think  it  is  largely  an  ethical  question  and  I  think  that  the  situation, 
if  a  situation  in  fact,  exists,  as  I  am  sure  it  does  in  certain  States,  is 
correcting  itself.  I  know,  for  example,  that  many  States  have  already 
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repealed  or  abandoned  the  fee  schedules  that  they  had  and  I  think 
that  the  work  of  this  committee  and  other  things  that  are  taking 
place  right  now,  work  will  correct  the  situation  without  the  necessity 
for  Congress  to  act. 

The  ABA,  as  Mr.  Smith's  letter  indicates,  is  making  a  number  of 
studies  in  the  field  and  will  no  doubt  come  up  with  recommendations. 
Particularly,  there  is  an  in-depth  study  being  made  in  the  real  estate 
law  field  and,  when  that  is  available,  I  think  we  will  know  a  lot 
more  about  what  tlie  present  situation  is  so  that  internal  action  can 
betaken. 

I  would  hope  the  profession  can  police  itself  without  having  to  be 
policed  from  outside. 

Senator  Tunney.  I  had  an  opportunity  to  meet  with  Mr.  Smith 
and  want  the  public  record  to  indicate  that  I  was  very  impressed  by 
his  positions  on  these  issues,  and  his  interest  in  seeing  a  self -policing 
by  the  Bar  of  itself.  I  think  he  is  going  to  be  a  first-rate  President 
of  the  American  Bar  Association.  I  was  very  impressed  by  him. 

Mr.  Armstrong.  Thank  you,  sir.  He  is  a  good  friend  of  mine  and 
I  am  inclined  to  agree  with  you  and  I  have  been  instructed  by  him, 
of  course,  to  offer  any  fonn  of  cooperation  to  this  committee  it  might 
desire  in  the  conduct  of  these  hearings  and  investigations. 

Senator  TrnsrisrET.  Well,  you  have  certainly  done  so  today  and  I 
appreciate  your  statement. 

I  am  concerned,  as  a  lawyer — as  I  am  aware  you  must  be,  by  the 
charges  that  are  made  that  lawyers  by  their  verv^  training  are  relativ- 
ists and,  therefore,  find  it  very  difficult  on  matters  of  principle  or 
ethics  to  come  down  hard  on  one  side  of  the  fence  or  the  other.  And 
I  thinlv  that  the  recent  meeting  of  the  ABA,  in  which  there  was  a 
great  deal  of  discussion  relating  to  the  niunber  of  lawyers  that  were 
involved  in  present  difficulties  in  the  executive  branch,  dem,onstrat€S 
that  there  is  a  great  deal  of  soul-searching  going  on  in  the  bar  asso- 
ciation, as  it  relates  to  the  ethical  conduct  of  lawyers.  I  am  deeply 
concerned  about  it,  too. 

We  had  testimony  yesterd.iv,  Mr.  Armstrong,  individuals,  who 
were  not  professionals,  and  are  ha^dng  a  great  deal  of  trouble  with 
the  purchase  of  a  home,  or  the  purchase  of  a  car.  They  need  legal 
assistance  and  they  cannot  get  it,  or  the  legal  assistance  they  get^is 
completely  inadequate.  I  must  say  that  it  make  me,  at  times,  ashamed 
of  our  mutual  profession. 

I  think  lawyers  have  done  a  tremendous  a.mou.nt  in  this  country  to 
make  our  democracy  truly  one  that  is  based  upon  the  principle  of 
law  and  the  responsiveness  of  legislatures  and  the  Congress  to  indi- 
vidual citizens  and  the  ability  to  get  a  problem  settled  in  court,  rather 
than  out  on  the  street.  And  it  is  clear,  as  I  have  indicated,  that  the 
majority  of  the  ISIembers  of  Congress  are  law;\^ers  and  the  majority 
of  your  State  legislators  are  lawyers,  so  we  have  a  o-reat  deal  about 
which  to  be  proud.  On  the  other  hand,  I  think  we  have  an  awful  lot 
we  can  be  ashamed  of,  too.  If  you  recognize  that  the  studies  show 
that  30.000  decisions  a  day  are  made  by  citizens  that  ought  to  be 
made  with  the  benefit  and  advice  of  attorneys  and  are  not  made  with 
the  benefit  and  advice  of  attorneys,  and  the  major  reason  for  it  is 
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that  attorneys  have  fees  which  the  average  consumer-citizen  feels 
are  too  high — and  which  are  in  the  case  of  many  really  too  high — 
you  realize  that  we  are  going  to  have  to  do  something  to  achieve 
some  greater  access  to  attorneys  for  the  indivdual  citizen. 

Now,  I  know  that  I  am  suggesting  remedies  that  go  far  beyond 
your  testimony  today  on  minimmn  fee  schedules,  but  if  you  have  any 
oi^inions,  I  would  certainly  like  to  hear  them. 

Mr.  Armstrong.  I  do.  I  share  with  you  the  views  of  our  common 
profession.  I  think  that  the  reason  that  you  and  I  are  concerned 
about  it  is  because  we  are  proud  of  our  profession  and  of  the  fact 
that  it  has  maintained  such  a  high  level  historically,  so  that  any 
deviation  from  that  level  is  a  matter  of  concern.  And  I  think  the 
American  Bar  Association  is  also  concerned  about  it  and  has  demon- 
strated that  concern. 

Its  position,  as  I  understand  it,  is  that  any  person  who  finds  him- 
self in  need  of  legal  advice  is  entitled  to,  and  should  have  access  to, 
the  ad\dce  and  benefit  of  counsel  whose  primary  and  sole  responsibil- 
ity is  to  him  as  a  client. 

Senator  Tunnet.  Now,  that  is  a  fine  statement  to  make,  but  to 
carry  it  out  is  a  very  complex  thing. 

Mr.  Armstrong.  The  American  Bar  has  sponsored  many  things  in 
an  effort  to  do  it.  I  think  you  have  been  furnished  with  a  copy  of 
tliis  book  ? 

Senator  Ttjnnet.  Yes. 

jMr.  Armstrong.  It  came  out  about  3  years  ago,  entitled  "Lawyers 
for  People  of  Moderate  Means."  It  is  as  good  a  summary  as  was 
available  at  the  time  of  what's  being  done. 

Questions  of  speciaJization,  questions  of  the  use  of  paraprofession- 
als,  questions  of  the  proper  placement  of  the  law  school  graduates, 
who  will  be  coming  out  in  great  quantities  soon ;  all  of  these  things, 
I  think,  bear  on  the  situation  with  which  we  are  concerned.  It  is  not 
a  matter  which  can  be  legislated  into,  or  out  of,  existence. 

And  let  me  somewhat  facetious  foi-  a  moment,  but  when  I  was 
involved  in  the  late  war,  I  was  on  an  air  base  where  they  had  a 
number  of  airplane  crashes,  and  one  day  the  commanding  oiRcer  put 
out  an  order  and  said  that  there  will  be  no  more  airplane  crashes  on 
this  base.  You  just  can't  do  it  that  way.  You  have  to  go  to  causes 
and  correct  the  causes  and  go  to  what  is  needed  and  supply  what  is 
needed.  This  is  an  internal  problem  and  as  I  suggested  it  is  through 
the  organized  bar  that  it  can  best  be  met. 

Admittedly,  the  efforts  so  far  haven't  been  entirely  successful.  But 
there  is  a  tendency  in  any  profession  to  pick  out  the  worst  cases  and 
hold  them  up  as  typical.  No  doubt,  there  have  been  80,000  people 
that  have  had  to  make  decisions  that  they  should  have  had  the  help 
of  legal  advice  in  making,  and  didn't  have  it.  I  would  venture  to 
guess  that  during  that  same  period  there  have  been  3  million  that 
have  had  that  advice. 

Again  I  say  that  I  recognize  the  problem  and  suggest  that  the 
American  Bar  and  the  organized  bar  is  doing  its  best  to  meet  it. 

Senator  Tunnet.  Well,  thank  you  very  much,  Mr.  Armstrong.  I 
appreciate  your  testimony  very  much  and  want  to  thank  you  for 
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appearing  on  behalf  of  Chesterfield.  Smibh  and  for  your  own  schol- 
arly research  on  the  matter  as  it  relates  to  the  bar. 

We  very  much  appreciate  the  testimony. 

Mr.  Armstrong.  Thank  you  for  this  opportunity. 

Senator  Tunney.  Our  next  witness  is  Leonard  M.  King,  president, 
Association  of  Trial  Lawyers  of  America. 

STATEMENT  OE  LEONARD  M.  RING,  ESQ.,  PRESIDENT,  ASSOCIATION 
OF  TRIAL  LAWYERS  OP  AMERICA;  ACCOMPANIED  BY  JACK 
TRAVIS,  TREASURER 

Mr.  Ring.  I  am  Leonard  jM.  Ring  of  Chicago  and  with  me  today 
is  Mr.  Jack  Travis  of  Jackson,  ]Miss.,  the  national  treasurer  of  the 
Association  of  Trial  Lawyers  of  Am.erica.  He  stays  very  close  with 
me  since  my  election  to  be  sure  that  I  don't  give  all  of  our  associa- 
tion's assets  away. 

I  am  a  practicing  lawyer  of  the  city  of  Chicago,  although  I  must 
confess  that  with  my  present  office  I  find  that  a  luxury.  I  hardly 
have  the  time  for  it  but  I  do  want  you  to  know  that  prior  to  being 
elected  president  of  the  association,  I  was  first  vice  president  and 
member  of  its  board  and  perhaps  more  to  this  point  a  member  of  the 
ethics  committee,  which  has  the  responsibility  for  fees  and  schedules. 

As  you  know,  Mv.  Chairman,  I  Imow  you  are  acquainted  with 
many  of  the  members  of  our  association  from  your  own  State  and, 
particularly,  some  of  our  past  presidents.  We  have  three  from  your 
home  State  and,  as  you  know,  the  Association  of  Trial  Lawyers  of 
America  is  the  largest  trial  bar  association  in  the  world  and  the  sec- 
ond largest  in  membership  in  tliis  country  to  the  ABA.  We  have 
27,000  members. 

We  are  primarily  engaged  in  representing  individuals  that  is,  indi- 
vidual rights  in  all  kinds  of  consumer  litigation.  Of  course,  most  of 
our  work  is  related  to  litigation. 

I  might  say,  Mr.  Chairman,  while  I  have  filed  a  prepared  state- 
ment, it  is  not  my  practice  to  read  it  and,  with  your  permission,  I 
would  just  make  some  comments  and  follow  it  as  closely  as  I  can. 

Senator  Tunney.  You  are  a  good  trial  lawyer. 

Mr.  Ring.  Thank  you. 

Senator  Tunney.  Your  stateinent  will  be  included  in  the  record, 
and  we  would  be  happy  to  hear  your  comments. 

Mr.  Ring.  With  respect  to  the  subject  of  minimum  fee  schedules, 
I  am  very  pleased  to  report  to  you  that  our  association  is  perhaps,  as 
far  as  T  Ivnow,  the  only  national  bar  association  that  has  consistently 
opposed  a  minimum  fee  schedule  to  govern  the  bar. 

While  it  is  arguable,  I  admit  that  minimum  fee  schedules  may 
lia.ve  some  benefit  as  a  guide  or  suggested  fee  schedule,  particularly 
for  the  younger  lawyer  who  is  just  starting  out.  It  seems  to  us,  and 
we  have  taken  a  position  on  it — and  incidentally,  we  had  a  position 
paper  prepared  by  our  ethics  committee,  which  was  adopted  by  our 
board  of  governors,  opposing  minimum  fee  schedules  because  it 
seemed  to  u.s  that,  in  balance,"the  bad  effect  of  it  on  the  public  far 
outweighed  the  little  good  that  it  may  have  for  the  benefit  of  the 
younger  lawyer. 
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I  know  from  my  own  experi3nce,  when  I  was  a  young  lawyer,  and 
it  goes  back  to  more  than  20  years,  that  the  minimiun  fee  schedule 
prevailing  in  the  city  of  Chicago  for  most  legal  sendees,  the  schedule 
was  far  more  than  I  felt  my  own  services  were  worth,  and  what  I 
would  have  charged  for  light  services  in  those  days  and  yet,  while  it 
was  not  a  real  problem  in  the  city  of  Chicago  because,  quite  frankly, 
I,  personally,  never  followed  the  minimum  or  suggested  fee  schedule 
of  the  Chicago  Bar  and  the  ABA  in  those  days,  nevertheless,  the 
minimum  fee  schedule  did  deter  many  lawyers  from  charging  a  les- 
ser fee  because  of  a  fear  that  there  might  be  some  reprisal  or  some 
violation  of  the  Canons  of  Ethics  of  the  Bar  Association  and,  even 
though  there  would  not  be  any  reprisals,  they  felt  it  was  profession- 
ally wrong  to  violate  the  Canons. 

in  addition,  I  think  that  this  does  happen  and  shouldn't- — where  a 
lawyer  will  show  the  minimum  fee  schedule  to  the  client  as  justifica- 
tion for  that  fee  or  a  higher  fee  showing  the  client  that  this  is  the 
minimum  fee  that  the  bar  recommends.  While  I  say  that  in  some 
instances  that  may  be  well- justified  because  a  lawyer's  fee  may,  in  a 
particular  instance,  equal  or  far  exceed  the  minimum  fee  schedule, 
nevertheless,  the  mere  fact  that  this  is  available,  is  not  in  the  public 
interest  and  so,  for  that  reason,  I  think  to  have  a  floor — to  have  a 
minimum  suggested  floor  for  certain  fees  in  cert^ain  categories  of 
cases,  is  not  in  balance,  in  the  public  interest  and  I  think  that  they 
should  be  abolished. 

Senator  Tunney.  Can  I  stop  you  at  that  point? 

Isn't  it  true,  as  you  suggest,  that  frequently  a  lawyer's  sendees  are 
far  more  valuable  than  the  minimum  fee  suggested  on  the  schedule; 
for  instance,  in  the  case  of  a  large  corporation,  a  lawyer  who  does 
perform  a  valuable  sendee  to  that  corporation  can,  through  his  skills, 
save  the  corporation  millions  and  millions  of  dollars.  A  fee  of  sev- 
eral hundred  thousand  dollars  or  even,  if  it  were  to  be  performed 
over  a  period  of  time,  in  the  millions  of  dollars,  depending  on  the 
size  of  the  firm  and  the  number  of  lawyers  working  on  the  case, 
might  be  appropriate.  But,  on  the  other  hand,  where  the  minimum 
fee  soliedule  hits  hardest  is  on  the  moderate  income  individual  or  the 
low  income  individual  who  asks  a  la,wyer  for  advice. 

Do  you  see  what  I  am  saying? 

Mr.  Etng.  T  think  that  is  absolutely  so,  Senator  Tunney.  The  Gold- 
farh  ease  and  Mr.  Goldfarb's  testimony,  clearly  pin-point  that. 

Talking  of  lawyers,  it  is  not  uncommon  in  a  city  like  Chicago 
where  the  hourly  rates  are  $200  or  $300  for  some  of  the  top  profes- 
sionals— and  I  know  nationally  one  prominent  corporation  lawver 
who  was  written  up  in  one  of  our  newspapers,  who  is  charging 
something  like  $500  an  hour.  Those  fees  aren't  uncommon.  Those 
aren't  reallv  the  problem  because  there  you  are  dealing  with  multi- 
million  dollar  corporations  and  cprtainly  people  who  can  evaluate 
ser^dces  and  assess  the  services  of  the  attorney  and,  also,  have  avail- 
able t-o  them  in  m.any  instances  their  own  legal  staff.  For  instance,  I 
haippen  to  represent  the  Greater  INfetropolitan  Sanitary  District  of 
Chicago  and  I  know  another  lawyer,  not  myself,  unfortunately,  but 
one  of  the  large  firms  in  the  city,  who  for  services  rendered — and  I 
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am  sure  lie  was  not  overly  compensated  for  tliem,  had  a  bill  for 
$200,000.  This  was  a  mmiicipality  and  they  have  their  own  staff  of 
12  or  15  lawyers. 

So  the  problem  is  not  there.  ^Vliere  the  abuse  can  come  about  is, 
as  vou  point  out,  where  we  are  dealing  with  an  indivdual  who  buys 
a  home  or  who  has  a  small  matter,  a  divorce  matter  or  a  custody 
matter,  or  matters  like  that — mattei-s  involvmg  the  masses— where 
the  minimum  fee,  if  adhered  to,  may  deter  them  from  retaining  a 
lawyer  and  may  deter  them  from  getting  the  type  of  service  that  the 
person  should  have. 

I  think  that  today,  in  particular,  with  all  of  the  available  work,  I 
really  don't  think  that  any  la^vyer  worth  his  salt  needs  a  floor  to 
protect  him.  whereas  the  public  does  need  the  protection.  So,  for  that 
matt-er,  the  Association  of  Trial  Lawyers  of  America,  I  am  proud  to 
say  has  recognized  the  problem  and  has  been  on  record  as  totally 
opposed  to  it  and  we  are  still  opposed  to  it. 

Senator  Tunnet.  I  was  very  interested  in  your  statement  and  I 
think  your  declarative  position  couldn't  be  clearer. 

Do  you  feel  that  the  Congress  has  a  role  to  play  here  besides  just 
holding  these  public  hearings  and  ventilating  the  situation  _  as  it 
presently  exists?  I  understand  that  we  are  going  to  have  testimony 
from  the  Department  of  Justice,  which  would  suggest  that  minimum 
fee  schedules,  whether  they  are  schedules  of  local  or  Stat«  bars,  are 
a  violation  of  the  antitrust  laws.  Now,  do  you  think  that  the  Con- 
gress needs  to  act  in  any  way,  or  do  you  think  that  it  would  be  best 
to  leave  it  to  the  Justice  Department  and  to  the  American  Bar  Asso- 
ciation and  the  local  bar  associations  to  recognize  the  problem  and 
rectifv  it. 

'Sh\  EixG.  "Well,  I  think  that  I  would  say,  no,  as  to  fee  schedules. 
I  think  there  is  need  for  other  legislation  within  the  pur\^ew  of  this 
committee's  undertaking.  And  the  reason  I  don't  think  there  is  any 
need  for  legislation  as  to  fee  schedules  is  because  the  Goldfarh  case 
has  made  it  moot.  It  seems  to  me  from  what  I  know  that  is  going 
around  the  country  since  the  GoJdfarh  case — regardless  of  what  the 
outcome  is — tlie  court  of  appeals  has  rather  pinpointed  the  conscience 
of  the  community  and  has  pointed  out  that  there  is  some  great  deal 
of  harm  that  can  come  from  these  fee  schedules. 

As  ^Ir.  Goldfarb  pointed  out,  he  couldn't  get  a  lawyer  in  northern 
Virginia  that  would  take  his  case  without  abiding  by  that  fee  sched- 
ule. This  is  really  a  problem,  but  T  think  it  has  been  brought  to  our 
attention.  And  I  think  that,  since  that  decision,  tlie  bar  associations 
are  taking  another  look.  I  know  that  I  was  on  the  board  of  the 
Chic<ago  Bar  Association  up  to  last  June  and  Mr.  Travis  just  told  me 
that  the  Mississippi  State  Bar  Association,  as  has  the  Cliicago,  has 
abolished  minimmn  fee  schedules,  and  so  I  think  this  is  the  mood 
around  the  comitry. 

I  think  regardless  of  what  may  come  in  the  Goldfarh  case,  I  think 
that  this  is  the  trend.  And,  certainly  at  this  point,  while  that  case  is 
up  on  appeal  and  without  knowing  what  the  decision  will  be,  I  would 
thinlv  there  would  be,  at  this  point,  certainly  no  need  for  action.  We 
ought  to  wait  and  see  what  that  opinion  is  because  it  may  resolve  it, 
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if  tliey  do  decide  it  is  iii  ^dolatian  of  the  Shennan  or  Clayton  Acts. 
And,  of  course,  there  is  no  need  to  amend  those  Acts. 

But  it  is  in  another  area,  the  availability  of  legal  services,  which 
is  the  general  problem. 

I  think  that  the  time  has  come  where  we  must  provide  community 
legal  services  to  people  who  juat  cannot,  either  because  of  the  nature 
of  the  claim  and  its  being  too  small  for  a  lawj^er  to  take,  because  of 
the  cost  of  operation  or  because  of  the  miavailability  of  funds  to  the 
client,  find  adequate  legal  service.  I  think  we  have  to  provide  com- 
munity legal  services  to  take  care  of  that. 

As  I  pointed  out  in  my  written  statement,  we  have  a  program  that 
we  are  quite  proud  of  and  we  hope  that  we  will  find  it  will  help  this 
problem,  although,  obviously,  it  is  just  touching  tlie  tip  of  tlie  ice- 
berg. As  you  pointed  out  in  your  press  release,  there  are  30,000  per- 
sons who  need  lawyers 

Senator  Ttjnnet.  Yes. 

Mr.  Ring.  30,000  claims  today  unatte/nded.  While,  obviously,  no 
association  and  certainly  not  one  the  size  of  ours,  even  with  our 
27,000  members,  can  solve  that  problem  but  I  tliink  we  have  an 
auspicious  beginning  in  the  program  we  ha-^^e  adopted,  making  all 
of  our  27,000  members  of  our  association  available  to  the  community 
where  the  lawyer  resides.  At  least  once  a  year  each  one  of  our  lawyers 
or  members  will  be  asl^ed  to  take  at  least  one  case  of  that  nature; 
i.e.,  where  the  potential  client  cannot  obtain  a  lawyer  or  cannot  af- 
ford it,  and  we  have  asked  them  to  take  at  least  one  in  matters  of 
hiiman  interest  or  environmental  or  civil  rights,  or  consumer  fraud, 
without  any  fee  to  provide  that  service  to  the  client. 

Now,  obviously,  there  would  have  to  be  some  screening  to  be  sure 
that  people  do  not  abuse  it  and  tako  advantage  of  lawyers  and  get 
free  legal  services.  But  in  cases  where,  if  properly  screened,  as  we 
plan  to  do.  we  do  find  that  particular  individual  needs  services,  we 
will  provide  him  that  service  by  asking  one  of  our  members  to  pro- 
vide that  free,  at  least  once  a  year. 

It  is  a  matter  of  plowing  back  into  the  community  some  return 
from  which  we  receive  so  much  benefit,  and  I  hope  this  is  something 
that  all  bar  associations  will  do. 

Senator  Tunney.  I  think  that  is  excellent.  Can  you  make  any  sug- 
estion  to  the  committee  as  to  how  you  think  that  with  respect  to 
consumer  claims,  which  are  usually  of  a  relatively  insignificant 
amoimt  of  money,  develop  a  mechanism  to  provide  access  to  lawyers  ? 
And  I  am  not  only  talking  about  the  poor  here.  We  have  created  a 
kind  of  anomalous  situation.  The  verj-  rich  have  good  representation 
and  in  some  areas  now,  the  very  poor  have  relatively  good  represen- 
tation, more  in  California,  particularly.  I  can't  speak  of  the  other 
States  but  we  have  the  California  Rural  Legal  Assistance;  we  have 
the  Indian  Legal  Assistance;  we  have  the  neighborhood  legal  assist- 
ance programs.  There  has  been  in  many  instances  of  excellent  repre- 
sentation of  the  poor.  Then  you  have  that  middle  income  group  who 
do  not  qualify  for  the  legal  rad  program,  and  who  do  not  have 
enough  money  to  be  able  to  go  to  a  lawyer,  but  who  also  have  serious 
legal  problems.  Those  problems  go  unattended. 
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Now,  how  can  we  give  to  that  individual  these  sendees  ?  He  maybe 
earns  $9,000  to  $15,000,  or  to  $18,000  a  year.  How  can  we  give  them 
an  opportunity  to  have  access  to  an  attorney  ?  How  do  we  solve  this 
problem  ? 

Mr.  Ring.  Well,  as  I  said,  the  type  of  program  that  we  have  msti- 
tuted,  even  if  it  were  followed  by  other  bar  associations,  still  would 
not  solve  the  entire  problem  because  of  the  number  of  claims  in- 
volved. 

At  this  level,  there  are  claims,  as  you  pointed  out,  where  the  party 
aggrieved  does  have  a  job  and  does  earn  money  but,  nevertheless,  it 
is  the  type  of  claim  which  if  brought  to  a  lawyer,  what  with  the 
heavy  costs  of  operation  today,  may  rim  two-thirds  of  the  lawyer's 
fees,\nd  it  just  doesn't  warrant  his  getting  involved  because  the 
charge  would  be  too  high  for  the  client  to  pay  in  order  to  get  any 
service  at  ail.  It  would  seem  to  me  that  we  are  going  to  have  some 
program — I  can  only  speak  in  generalties — ^but  I  think  we  are  going 
to  have  to  have  some  government- funded  subsidy  to  provide  com- 
munitv  legal  services  to  take  care  of  these  cases.  These  are  clahns 
that  can  only  be  handled  by  a  staff  that  would  have  to  be  supported, 
or  at  least  subsidized  by  tiie  government,  and  I  think  that  this  is  the 
direction  we  have  to  go  to  take  up  the  slack  if  we  are  going  to  pro- 
vide total  legal  services  to  the  cormnimity,  Senator.  Otherwise,  you 
are  going  to  have  many  of  these  cases — ^and  maybe  the  great  majority 
of  them— th.at  are  not  going  to  be  handled  m.erely  because  of  the 
economics:  not  because  of  merit,  but  because  of  economics. 

Senator  Tunney.  Well,  I  have  just  my  own  personal  experience. 
In  the  Air  Force  I  was  a  Judge  Advocate.  I  had  an  opportunity 
there  to  give  legal  assistance  to  literally  hundreds  of  servicemen  and 
servicewomen.  It  was  extraordinary  to  me  the  way  many  of  these  men 
and  women  were  being  taken  advantage  of  by  outfits  that  would  sell 
them  something  and  have  a  contract  that,  on  its  face,  appeared  to  say 
one  thing,  but  either  down  at  the  bottom  of  the  contract  or  somewhere 
else  it  said  something  else.  There  were  many  other  cases  of  a  varying 
nature.  And  it  was  amazing  to  me  how  with  just  a  little  bit  of  legal 
aid  and  advice,  those  individuals  could  be  substantially  helped.  I  just 
like  to  believe  that  one  of  the  great  benefits  that  accrues  to  a  service- 
man is  the  legal  assistance  programs. 

Now,  I  know  you  can't  have  the  same  kind  of  ser^dce  provided  for 
everybody  in  the  community,  as  a  whole,  but  it  does  seem  to  me 
there  has  to  be  some  way  these  consmner  cases  can  be  resolved. 

Mr.  Ring.  There  are  several  other  thoughts  that  come  to  mind, 
Senator.  Of  course,  one  is  to  enact  legislation  permitting  class  ac- 
tions, consumer  class  actions,  in  cases  that  would  fit  that  type  of 
category.  I  think  that  would  deter  such  abuse  more  than  litigation, 
because  this  is  what  you  are  after,  to  stop  that  abuse  with  the 
servicemen.  / 

Second,  getting  back  to  the  community  legal  services,  it  may  be 
that  a  class  action  would  not  work  or  wouldn't  be  feasible,  so  per- 
haps, in  those  cases,  where  the  services  are  going  to  be  handled 
through  the  Commimity  Legal  Services  Office,  at  the  very  least,  you 
should  arrange  for  the  payment  of  the  attorney  fees  in  those  con- 
sumer fraud  cases  and  that  will  not  only  stop  the  fraud,  which  should 
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be  our  first  aim,  but  it  will  be  a  chance  to  get  some  of  that  money 
back  from  the  culprit  who  is  causing  the  problem  and  help  fimd  the 
program.  So  that  is  another  suggestion  tihiat  comes  to  mind,  just  as 
we  sit  here. 

Senator  Tunney.  I  want  to  thank  you  very  much  for  your  testi- 
mony. I  really  appreciate  your  being  here  today. 

[Testimony  resumes  at  p.  143.] 

Statement  for  Immeotate  Reiease  i)f  Leonard  M.  Ring  of  Chicago,  Illinois, 
President  of  the  Association  of  Trial  Lawyfjrs  of  America  before  the 
Senate  Judiciary  Stibcommtttee  on  Representation  of  Citizen  Interests 
on  September  20,  1973   at  9  :00  a.m. 

Mr.  Chairman.  Members  of  the  committee :  I  am  grateful  for  this  oppor- 
tunity to  appear  before  you  and.  present  the  views  of  The  Association  of  Trial 
Lawyers  on  the  timely  subject  of  the  ability  of  the  legal  proflesision  to  afford 
all  citizens  their  basic  right  to  legal  representation,  in  general,  and  minimum 
fee  schedules,  in  particular.  As  you  know  IMr.  Chairman,  The  Association  of 
Trial  Lawyers  of  America  is  the  largest  trial  bar  association  in  the  world. 
We  pride  ourselves  on  being  the  consumers'  advocate,  the  ordinary  citizen's 
lawyer.  Our  members  generally  do  not  represent  large  corporations  but  rather 
families  and  people  with  everyday  problems  who  need  individual  guidance, 
advice  and  representation.  As  the  name  of  our  Association  implies,  the  bulk  of 
our  members  are  engaged  in  litigation  representing  the  general  public  in  all 
types  of  complaints  and  claims  that  may  include  personal  injury,  matrimonial 
rights,  child  custody,  contracts,  workmen's  compensation  claims,  consumer 
fraud,  and  defective  products — ^to  mention  a  few. 

We  are  also  very  much  involved  with  environmental  problems  and  many  of 
our  members  are  engaged  in  class  suits  and  in  environmental  actions  to  pro- 
tecr  the  public  interest  in  clear  air,  clean  water  and  land  use. 

We  are  also  very  active  in  the  criminal  field,  representing  those  accused  of 
criine  and  in  need  of  protection  of  their  individual  constitutional  rights. 

It  is,  and  always  has  been,  the  primary  goal  of  The  Association  of  Trial 
Lawyers  of  America  to  make  lawyers  more  accessible  to  the  people  rather  than 
less.  In  furtherance  of  this  principle,  I  am  pleased  to  st-ate  that  The  Association 
of  Trial  Lawyers  of  Am.erica  is — and  has  always  been — ^totally  opposed  to  the 
concept  of  minimum  fee  schedules  and  I  am  pleased  to  report  that  The  Associ- 
ation of  Trial  Lawyers  of  America  does  not  now  have,  nor  has  it  ever  had, 
a  minimum  fee  schedule  or  a  suggested  fee  schedule  for  the  giiidance  of  its 
members.  As  far  as  I  know,  Mr.  Chairman,  we  are  the  only  national  bar  associ- 
ation that  has  consistently  been  opposed  to  minimum  fee  .schedules  or  sug- 
gested fee  schedules. 

We  deem  it  inappropriate  to  take  a  position  on  Goldfarb  v.  Virginia  State 
Bar  355-F  Sup  491  (1973),  inasmuch  as  that  ca.se  is  now  pending  review  in  the 
Court  of  Appeals.  We  do  not  comment  on  the  question  whether  a  private  bar 
association  comes  within  the  ambit  of  the  Sherman  and  Clayton  Acts,  but  wo 
nevertheless  support  the  reasoning  of  Go^Idfarl)  in  holding  that  minimum  fee 
schedules  are  contrary  to  the  pulilic  interest. 

Minimum  fee  schedules  actually  propose  a  floor  below  which  professional 
fees  should  not  be  set.  They  are  contrary  to  the  spirit  of  competition  which 
sustains  the  free  enterprise  system  in  that  they  prevent  competing  lawyers 
from  using  their  own  judgment  in  determining  the  value  of  their  own  service. 

Minimum  fee  schedules  in  our  opinion  tend  to  raise  tlie  ovei^all  cost  of  legal 
service  to  the  community  and  they  sometimes  exact  from  the  public  a  fee  in 
excess  of  the  value  of  the  services  rendered.  A  far  more  deleterious  byproduct, 
in  our  view,  is  that  minimum  fee  schedules  deter  a  lawyer  from  charging  a 
ies!=er  fee  for  fear  of  being  subject  to  a  charge  of  unethical  conduct  in  violating 
the  minimum  fee  schedule.  It  may  be  argued  that  the  schedule  is  seldom  en- 
forced, but  the  threat  nevertheless  exists. 

Even  a  worse  byproduct  of  the  minimum  fee  schedule  is  that  it  permits  the 
use  of  the  schedule  by  a  lawyer  as  evidence  of  the  apparent  reasonableness  of 
his  charges.  It  falsely  lends  support  to  a  fee  which  may  or  may  not  be  reason- 
able under  the  circumstances  of  the  particular  case.  Moreover,  the  minimum 
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fee  schedule  in  many  instances  will  price  the  service  of  the  lawyer  out  of  the 
reach  of  the  consumer. 

For  all  these  reasons,  :Mr.  Chairman,  we  oppose  minimum  fee  schedules,  and 
we  support  the  position  of  the  Chairman  of  this  Subcommittee  on  this  subject 
as  reported  in  his  press  release  of  September  16,  1973. 

The  Association  of  Trial  Lawyers  of  America,  in  furtiierance  of  the  principle 
that  lawyes  must  make  themselves  accessible  to  the  public  and  more  responsive 
to  the  needs  of  their  community,  is  instituting  a  program  which  we  call  the 
Pro  Bono  Legal  Services  Project.  The  Committee  in  charge  is  now  in  the  proc- 
ess of  preparing  reasonal)le  guidelines  which  would  make  the  services  of  all 
27,000  members  of  The  As.sociation  of  Trial  Lawyers  of  America  available  to 
the  public  free  of  charge  in  certain  designated  cases  where  the  public  now 
cannot  obtain  or  afford  proper  legal  services.  In  essence  every  member  of 
The  Assoc4ation  of  Trial  Lawyers  of  America  would  be  requested  to  represent, 
free  of  charge,  at  least  one  ease  per  year  where  the  issue  is  one  of  consumer 
fraud,  human  rights,  or  environmental  problems. 

The  only  guidelines  would  be  that  the  matter  is  one  in  which  proper  legal 
representation  is  difficult  to  obtain,  and  that  the  client  is  without  adequate 
funds  to  retain  counsel.  It  also  must  be  a  matter  where  no  financial  reward 
could  inure  to  the  lawyer  so  it  is  truly  a  pro  bono  venture. 

We  hope  to  provide  a  telephone  line  for  public  use,  paid  for  by  The  Associa- 
tion of  Trial  Lawyers  of  America  and  an  adeqiiate  staff  at  our  home  office  in 
Cambi'idge,  to  implement  the  program.  Very  briefly  the  request  for  legal  repre- 
sentation or  services  will  be  screened  through  Cambridge  staff  and  those  claims 
for  cases  deserving  attention  or  representation  will  then  be  assigned  to  the 
member  of  The  Association  of  Trial  Lawyers  in  the  area  nearest  the  claimant 
or  the  client  on  an  orderly  basis. 

We  would,  of  course,  require  the  participating  lawyer  and  the  client  to 
complete  and  return  to  our  Home  Office  a  simple  form  stating  the  nature  of 
the  case,  tlie  lawyer  who  handled  it  and  the  clients  evaluation  of  the  services 
I)erforme<l. 

As  I  said  earlier,  each  lawyer  memljer  of  our  Association  would  be  requested 
to  accept  at  least  one  such  free  case  per  year.  No  limit  on  the  number  of  eases 
would  be  placed.  Hopefully,  .some  members  would  see  fit  to  accept  more  than 
one  assignment.  In  this  manner  we  hope  to  provide  free  legal  services  in  a 
substantial  number  of  claims  now  going  unattended. 

In  addition  of  course,  we  have  traditionally  offered  our  clients  in  many 
types  of  cases  the  option  of  a  contingent  fee  rather  than  a  fixed  advance  re- 
tainer or  a  fixed  hourly  or  daily  charge.  This  option  makes  top  legal  talent 
available  to  the  masses  so  that  they  can  be  represented  by  the  same  caliber 
of  legal  talent  as  is  available  to  insurance  companies  and  other  huge  corpora- 
tions against  whom  they  have  legitimate  claims.  Were  it  not  for  this  service, 
unique  to  the  American  system,  most  deserving  claimants  in  injury  cases, 
property  cases,  and  fraud  cases  would  never  be  able  to  a.ssert  a  claim.  It  is 
probable  that  a  majority  of  our  citizens  cannot  afford  to  pay  on  an  hoiirly 
basis  the  cost  of  preparing  and  prosecuting  a  claim  under  the  procedural  and 
evidentary  rules  prevailing  today. 

The  contingent  fee  system  is  another  service  which  The  Association  of  Trial 
Lawyers  of  America  is  providing  in  order  to  make  lawyers  more  accessible  to 
the  people  and  more  responsive  to  their  needs. 

It  is  the  official  po.sition  of  our  Association  that  the  contingent  percentage 
camiot  be  fixed  in  advance  by  any  minimum  or  suggested  schedule. 

It  mu.st  be  a  reasonable  fee  for  the  ser^ace  and  skill  required  in  the  indi- 
vidual case ;  and  tlie  client  must  have  the  option  of  paying  an  hourly  rate  if 
he  chooses  to  do  so. 

I  appreciate  this  opportunity,  as  I  have  said  before,  to  appear  before  you 
and  welcome  any  questions  that  the  Chair  or  members  of  the  Committee  may 
have. 

Thank  you. 

Senator  Ttjnney.  Our  next  witness  is  Mr,  John  M.  Ferren,  author 
of  "Antitrust  and  Ethical  Aspects  of  Lawyers'  Minimum  Fee 
Schedules." 
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STATEMENT  OF  JOHN  M.  PEEEEN,  ESQ.,  ATJTHOE  OE  ''ANTITEUST 
AND  ETHICAL  ASPECTS  OE  LAWYERS'  MINIMUM  FEE  SCHEDULES" 

]\Ir.  Ferren.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  am  John  Ferren,  a  lawyer  from  the  District  of 
Cohimbia.  I  understand  that  I  have  been  invited  to  testify  today 
because  of  an  article  which  a  colleague  and  I  recently  published  on 
the  antitrust  and  ethical  aspects  of  lawyers'  minimum  fee  schedules.^ 

Senator  Tttntnet.  That  is  correct. 

]\Ir.  Ferren.  I  very  much  appreciate  tlie  opportimity  to  present 
some  of  my  views  on  this  subject — and  especially  to  offer  a  few 
thoughts  about  how  minimum  fee  schedules  are  related  to  the  broad- 
er issue  of  making  legal  services  generally  available  at  prices  people 
can  afford. 

I  agree  with  the  lower  court  in  Mr.  Goldfarb's  case,  as  well  as 
statements  made  by  Assistant  Attorney  General  Bruce  Wilson,  that 
private  bar  association  minimum  fee  schedules,  do  constitute  unlaw- 
ful price  fixing,  in  violation  of  the  antitrust  laws.  Moreover,  I  share 
the  hope  that  these  schedules  will  be  voluntarily  withdrawn  through- 
out the  country  or,  if  necessary,  struck  down  by  the  courts ;  I  believe 
that  there  will  be  some  marginal  value  to  consumers  if  this  is  done. 

But  the  point  I  want  to  stress  today  is  that  minimum  fee  schedules 
are  only  one  of  many  anticompetitive  practices  which  collectively 
have  made  legal  services  too  expensive  for  most  of  us  to  afford.  Con- 
sequently, if  we  want  to  achieve  the  goal  of  providing  essential  legal 
seryic-es  at  the  lowest  possible  cost,  I  do  not  believe  that  judicial  and 
legislative  attacks  on  fee  schedules  alone  are  likely  to  help  very  much. 

I  would  therefore  like  to  point  out  some  of  the  other  characteristics 
of  the  legal  services  market  that  also  contribute  to  keeping  the  price 
of  senace  too  high,  and  then  discuss  some  of  the  measures,  in  addi- 
tion to  strildng  down  minimum  fees,  that  may  help  bring  the  costs 
to  the  public  within  reach. 

In  the  first  place,  legal  services  are  not  now  distributed  in  a  free, 
competitive  market  at  the  lowest  possible  cost  because  the  law,  for 
the  most  part,  permits  the  legal  profession  itself  to  regulate  both  the 
supply  and  the  demand  for  lawyers.  On  the  supply  side  of  the  mar- 
ket, the  organized  bar  and  the  courts  define  what  jobs  are  considered 
legal  tasks  that  can  only  be  performed  by  licensed  attorneys ;  laymen 
are  not  permitted  to  compete.  Entrj^  into  the  profession,  moreover, 
is  highly  restricted  by  various  educational  and  character  require- 
ments, as  well  as  by  bar  examinations.  Many  jurisdictions  also  im- 
pose stringent  requirements  before  allowing  out-of-State  lawyers  to 
settle  and  practice  in  the  area.  So  there  is  only  a  limited  number  of 
persons  now  permitted  by  law  1o  supply  legal  services  to  the  public. 

The  demand  side  of  the  marj^et,  however,  has  also  been  somewhat 
suppressed.  Advertising  and  solicitation  of  clients  are  virtually  pro- 
hibited, with  the  result  that  many  laymen  remain  unaware  that  a 
lawyer's  assistance  would  help  solve  their  problems.  Even  simple 
infoiTnation  about  the  relati^^e  quality  and  cost  of  different  attorneys 
is  exceedingly  difficult  for  the  average  citizen  to  obtain;  and  yet 

^  Set  forth  on  page  154. 
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without  such  knowledge,  informed  consumer  choices  and  meaningful 
market  competition  are  unlikely,  at  best. 

This  self -regulation  by  the  profession  obviously  provides  a  number 
of  public  benefits,  uicluding  an  important  measure  of  quality  con- 
trol; but  such  private  regulation  of  the  market  has  also  limited  the 
avail  ability  and  use  of  legal  services  primarily  to  the  wealthier  mem- 
bers of  society  who  can  afford  to  accept  the  profession's  own  terms. 
The  a-ctnal  demand  for  legal  ser^dces  has  remained  well  below  what 
the  real  demand  would  be  if  access  to  lawyers  were  easier,  or  if  lay- 
men were  authorized  to  provide  various  services  which  are  now 
exclusively  pro\dded  by  lawyers.  An  important  factor  for  the  future, 
of  course,  is  the  growing  public  awareness  of  the  importance  of  legal 
sendees.  There  is  likely  to  be  a  corresponding  increase  in  demand, 
which  is  likely  to  push  fees  higher  and  higher,  even  further  beyond 
reach  of  the  general  public,  unless  the  supply  of  legal  resources  also 
increases  and  becomes  more  efficient  in  meeting  the  demand. 

To  some  extent  the  Government  has  already  intervened  in  an  effort 
to  ]3revent  or  even  compensate  for  some  of  the  inequities  of  the  private 
legal  services  market ;  but  Government  intervention,  such  as  it  is,  has 
not  fostered  truly  competitive  conditions.  Instead,  certain  statutes 
and  court  rules  have  sought  to  balance  consumer  and  lawyer  inter- 
ests by  actually  setting  legal  fees  in  specified  cases.  But  more  im- 
poi-tantly,  constitutional  rights  and  basic  fairness  require  that  the 
right  to  counsel  cannot  always  be  a  matter  for  determination  by  the 
economic  market.  The  courts  and  Congress,  therefore,  have  built  a 
floor  imder  the  legal  services  market  by  assuring  that  the  very  poor 
in  our  society  can  receive  court- appointed  counsel  without  charge  in 
most  criminal  oases,  and  free  OEO  legal  services  lawyers  in  a  variety 
of  civil  matters. 

Tlie  result  of  this  professional  self -regulation,  on  the  one  hand, 
and  our  minimal  corrective  regulation  by  Government,  on  the  other, 
has  been  to  eliminate  meaningfid  competition  for  legal  services,  ex- 
cept in  one  context.  Only  in  large,  commercial  practice  does  the 
legal  profession  resemble  a  free  market — one  with  open  access  to 
information  about  the  quality  of  service,  wdth  clients  possessing  some 
sophistication  regarding  their  legal  needs,  and  with  a  close-knit  com- 
munity where  lawyers  are  both  visible  and  accessible.  Corporate  and 
other  wealthy  clients  have  enough  information  and  sophistication  to 
choose  inteilligently  from  among  corporate  law  firms,  but  other 
potential  clients  rarely  take  the  time  and  expense,  or  have  the  legal 
knowledge  needed,  to  shop  around  for  the  best  possible  lawyer  for 
their  particular  case. 

Thus,  our  present  system  of  legal  services  delivery  is  well  adapted 
to  providing  for  upper  income  clients,  and  corrective  regulation  has 
assisted  some  of  the  poorest  clients.  But  virtually  no  systematic  effort 
has  been  made  to  provide  accessible  and  affordable  legal  services  for 
middle-income  people.  Estimates  indicate  a  tremendous  degree  of 
unmet  legal  need  among  that  group:  but  because  many  of  their  legal 
problems  are  not  profitable  to  handle,  except  at  inordinate  expense, 
our  current  system  of  delivering  legal  services  results  in  their  being 
ignored.  Unlike  the  English,  we  have  not  adopted  a  system  which 
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would  subsidize  everyone's  legal  fees,  to  the  extent  he  oannot  afford 
to  pay  them.  Ajiiong  the  reasons  we  have  not  done  so,  of  course,  has 
been  our  reluctance  for  the  Go^^errmient  to  interfere  to  any  appreci- 
able extent  with  the  profession's  own  regulation  of  its  business. 

Given  these  conclusions  about  the  present  legal  se-n^ices  market, 
the  debate  over  the  validity  of  minimmn  fee  schedules  may  be  of 
slight  practical  significance,  since  their  elimination  would  mean  very 
little.  ^linimum  fees  have  never  had  much  impact  on  the  wealthier, 
more  sophisticated  clients,  whose  problems  and  lawyers  generally 
require  far  more  than  the  bar-estaWished  minimum  fees.  It  is  in  the 
poor  and  middle-income  communities  where  the  schedules  are  thought 
to  have  impact,  setting  pric^vs  above  the  level  that  free  market  compe- 
tition might  yield.  But  elimination  of  minimum  fee  scliedules  by 
itse-lf  will  not  result  in  free  competition.  If  entry  into  the  profession 
continues  to  be  restricted,  while  the  profession  defines  for  itself  what 
work  must  only  be  done  bv  licensed  attorneys,  and  if  ethical  restric- 
tions continue  to  prevent  the  average  person  from  learning  about  the 
different  lawyers  available  and  their  relative  abilities  and  prices,  then 
there  is  little  reason  to  expect  that  the  elimination  of  fee  scliedules 
alone  will  somehow  result  in  significantly  lower  legal  fees.  Absent 
meaningful  competiti^^e  conditions,  the  average  lawyer  will  not 
choose  to  charge  less  than  the  minimnm  fees  charged  by  other  mem- 
bers of  the  profession,  whether  these  minimums  are  contained  in  a 
written  schedule  or  simiily  represent  an  unspoken  understanding. 
Thus,  even  if  Mr.  Goldfarb  and  the  Antitrust  Division  succeed  in 
striking  down  published  minimum  fee  schedules,  the  lawyers  will 
have  lost  very  little  and  the  public  will  have  gained  very  little. 

As  T  see  it,  the  only  way  that  an  antitrust,  approach  can  ha^^'e  a 
noticeable  impact  on  the  cost  of  legal  services  to  the  public  is  if  the 
courts  are  prepared  to  invailidate  a  whole  range  of  present  practices, 
such  as  restrictions  against  advertising  and  solicitation,  barriers 
against  new  lawyers'  entering  the  market,  and  rules  forbidding  lay- 
men from  performing  certain  "legal"  services. 

For  me,  therefore,  the  critical  question  is  making  legal  services 
generally  available  and  affordable  is  whether  to  pursue  such  a  broad 
antitrust  approach,  in  the  hope  of  achieving  a  tnilv  competitive 
market,  or  instead  to  stress  other  approaches  more  speoifically  direct- 
ed at  providing  legal  services  to  those  sectors  of  the  public,  such  as 
middle-income  families,  who  ai'e  now  effectively  denied  service. 

IVIy  own  conclusion  is  that  a  widesweeping  antitrust  approach 
which  equates  legal  sendees  with  all  other  commercial  products  is  not 
in  the  public  interest.  It  would  fail  comnletely  to  rejmlate  the  quality 
of  legal  ser\nces.  In  worlring  toward  a  highly  competitive  free  market 
the  antitrust  approach  would  permit  the  consumer  to  accept  inferior 
service  for  a  low  price,  despite  the  legal  consequences.  Indeed,  the 
lawyers'  use  of  the  whole  range  of  commercial  advertising  and  solici- 
tation techniques  would  surely  increase  the  likelihood  of  overreaching 
^nilnerable  prospective  clients  with  the  implied  warranty  of  success- 
ful legal  results,  whatever  the  merits  of  the  case. 

We_  therefore  need  to  consider  whether  there  are  ways  to  gain  the 
principal  benefit  of  a  free  market — ^namely,  maximimi  availability  of 


147 

legal  services  at  tJie  lowest  possible  price  levels — ^wliile  at  the  same 
time  assuring  tliat  the  quality  of  service  is  acceptable  and  not  over- 
sold. 

Quite  clearly,  certain  basic  reforms  can  be  adopted,  such  as  no- 
fault  insurance,  no-fault  divorces,  consimier  protection  bureaus,  and 
court  awards  of  attorneys'  fees  in  successful  class  actions,  which  will 
make  the  legal  system  more  responsive  across  the  board  to  many 
common  grievances.  But  probably  our  best  hope  for  maximizing 
affordable  legal  services  for  most  day-to-day  legal  problems  is  a 
combination  of  two  approaches  which  are  currently  receiving  consid- 
erable attention:  First,  continued  emphasis  on  providing  free  legal 
services  to  the  poor  at  public  expense — tliat  is,  a  guaranteed  floor 
mider  the  legal  services  mark'it;  and,  second,  adoption  of  private 
arrangements  for  group  legal  services  and  legal  msurance  programs, 
prmiarily  for  the  benefit  of  middle-income  families. 

As  you  know,  JMr.  Chairman,  my  written  testimony  does  elaJborate 
on  some  of  the  details  of  these  legal  insurance  plans  and  suggests 
some  legislation  that  I  thmk  will  help  facilitate  them.  I  don't  want 
to  take  the  time  to  read  that,  but  I  do  want  to  stress  that  the  advan- 
tages of  group  plans  are  that  the  administrators  of  the  plan  can 
effectively  bargain  on  behalf  of  their  members  with  lawyers  for 
reduced  fees  and  also  monitor  the  quality  of  the  services  provided, 
yet  even  more  important  from  the  consmner's  viewpoint,  indi\ddual 
clients  under  the  group  plan  will  pay  even  less  than  the  lawyer's 
actual  charge  for  the  ser\'ice,  because  the  cost  of  his  fee  will  be  sub- 
sidized, for  exa-mple,  by  the  pool  of  insurance  premiimis  or  employer 
contributions  to  the  plan.  Thus,  economics  of  scale,  the  principle  of 
risk- spreading,  and  even  subsidies  through  collective  bargaining  will 
combine  to  reduce  legal  costs  to  indi^dduals  while  assuming  adequate 
fees  to  lawyers. 

It  must  be  assumed,  of  course,  at  least  in  the  short  run  that  group 
or  insurance  plans  will  not  be  o  vailable  to  everyone  who  needs  them ; 
so  it  is  important  to  ask  whether  the  fees  negotiated  under  the  group 
plans  will  have  an  impact,  on  the  fees  whicli  lawyers  can  expect  to 
charge  their  clients  outside  these  plans.  Presumably  fees  under  group 
plans  will  not  affect  what  lawyers  can  charge  their  wealthier  clients 
who  need  or  desire  extra  services;  but  hopefully  the  general  impact 
of  a  group  plan  in  a  commmiitv  will  be  to  force  down  fees  in  certain 
areas  of  practice  where  the  bargaining  process  under  the  group 
arrangement  reveals  publicly  that  tlie  fees  traditionally  charged 
under  minimum  fee  schedules  are  inflated. 

If  group  plans  do  not  have  this  general  effect  on  fees,  then  of 
course  the  way  may  be  open  to  the  fixing  of  various  legal  fees  by 
government.  For  example,  the  U.S.  Department  of  Housing  and 
Urban  Developinent  recently  sought  to  impose  maximum  legal  fees 
for  title  work  done  in  connection  with  the  FHA-insured  mortgages, 
wliicli  would  have  an  obvious  impact  on  the  fees  chargeable  for  con- 
ventional mortgages  involving  the  very  same  kind  of  work. 

Yet,  I  think  we  have  to  conclude  that  Government  regulations  of 
various  legal  fees  is  not  a  complete  solution,  for  it  does  not  address 
the  real  problem — that  is,  the  need  to  lower  the  basic  cost  of  deliver- 
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ing  the  service.  This  can  only  be  done,  first,  by  carefully  examining 
many  legal  jobs,  through  research  and  hearings  such  as  this,  to  de- 
termine whether  laymen  can  perform  these  jobs  instead  of  lawyers 
and;  second,  by  finding  ways  to  streamline  law  practice  through  the 
use  of  paraprofessionals,  computer  technology,  and  more  efficient 
court  procedures. 

Obviously,  the  legal  profession,  the  courts,  and  the  legislatures 
have  to  work  together  towards  these  ends :  and  I  want  to  than  this 
subcommittee  for  giving  these  issues  national  visibility  at  this  time. 

Senator  Ttjnney.  Your  statement,  in  full,  will  be,  of  course,  placed 
in  the  record.  I  do  want  to  ask  a  couple  of  questions.  I  was  very 
interested  by  what  you  said  with  respect  to  middle  income  wage 
earners  not  having  access  to  attorneys.  You  felt  that  group  insur- 
ance was  one  method.  Group  insurance  wouldn't  require  any  legis- 
lation, would  it  ? 

Mr.  Ferren.  I  think,  Mr.  Chairman,  that  there  would  have  to  be 
some  legislative  incentives  for  collective  bargaining  to  cover  group 
I)lans  on  a  large  scale.  There  are  still  certain  Internal  Revenue  Code 
provisions  that  have  to  be  amended  to  insure  the  nontaxability  of 
the  plans,  for  instance. 

The  Taft-Hartley  Act  was  recently  amended  to  permit  collective 
bargaining  for  employer  contributions  to  a  group  legal  ser^dces  plan 
jointly  trusted  by  labor  and  management,  and  I  believe  there  is 
legislation  pending  before  the  appropriate  committees  that  would 
help  clear  the  way  for  more  widespread  use  of  these  plans,  so  that 
tlie  union  members,  at  least,  would 

Senator  Tunxet.  How  about  nonunion  employees? 

Mr.  Ferren.  How  about  what  ? 

Senator  TuxxEr.  For  instance,  what  about  the  employees  of  a 
corporation  who  are  white  collar  workers  and  not  unionized? 

Mr.  Ferrex.  One  of  the  developments  that  is  paralleling  the  labor 
union  effort  in  this  field  is  the  effort  by  the  private  insurance  com- 
panies. I  think,  by  analogy  to  Blue  Cross-Blue  Shield,  tha/t  we  are 
going  to  see  breakthroughs  whereby  private  insurance  companies, 
based  on  actuarial  studies,  will  be  able  to  offer  prepaid  legal  insur- 
ance programs  to  individuals  at  an  appropriate  cost.  I  believe  that 
anybody  who  is  not  in  a  union  plan  will  eventually  have  an  oppor- 
tunity to  join  a  legal  insurance  plan  sponsored  by  a  private  insur- 
ance company.  If  that  doesn't  happen,  I  think  that  the  Federal 
Government  ought  to  consider  some  kind  of  co-insurance  plan  or 
Federal  insurance  plan  to  supplement  union  and  private  insurance 
programs. 

Senator  Tunney.  As  I  understand  it,  you  are  the  fro  hono  partner 
in  a  large  District  of  Columbia  law  firm? 

Mr.  Ferren.  That  is  right. 

Senator  Tunney.  Would  you  just  define  what  sort  of  work  you 
do? 

Mr.  Ferren.  Senator  Tunney.  I  believe  that  the  firm  came  to  terms 
a  few  years  ago  with  the  reality  that  unless  it  created  a  full-time 
department  of  lawyers  exclusively  doing  nonfe^  public  interest  work, 
the  crush  of  commercial  business  would  simply  not  permit  the  law- 
yers to  give  the  kind  of  time  to  fulfil  the  firm's  community  service 
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oblio-atioTi.  We  therefore  established  a  full-time  community  sendees 
department  with  three  attorneys  who  take  on  a  wide  rani^e  o±  nontee 
pro  hono  cases— the  most  recent  of  which  was  the  suit  to  enjom  the 
dismantling  of  OEO. 

Senator  Tunney.  What  is  your  firm? 

Mr.  Fei?re>^.  Ilogan  and  Hartson.  -,  tt    ^        i. 

Senator  Tunney.  So,  in  essence,  what  Hogan  and  Hartson  have 
done  was  decided  that  they  were  going  to,  out  of  the  partnership 
funds,  provide  x-number  of  thonsands  of   dollars  for  the  public 

interest  ^ 

Mr.  Fereen.  That  is  right.  There  are  at  least  three  lawyers  who 
handle  community  service  cases  full  time  and,  of  course,  we  also 
encourage  part  time  pro  bono  involvement  of  other  lawyers  m  the 
firm  who  have  expertise  in  a  particular  area.  We  work  it  out  m  this 
way:  lawyers  rotate  through  the  department  on  a  full-time  basis 
for  several  months.  When  they  return  to  commercial  matters  (and 
are  replaced  by  other  lawvers  in  full-time  p/o  bono  work)  they  keep 
the  pro  bono  cases  on  which  they  have  been  working,  instead  of  turn- 
ing those  cases  over  to  the  new  Community  Services  Department 
lawyers.  In  this  way  we  spread  public  interest  cases  around  the  firm 
and  try  to  encourage  lawyers  to  continue  pro  bono  work  on  a  part- 
time  basis. 

Senator  Tunney.  It  is  quite  remarkable.  I  am  not  familiar  with 
any  other  firm  that  does  that.  Are  you  familiar  with  any  ? 

Mr.  Ferren.  I  think  in  fairness,  Senator,  that  the  bar  in  Wash- 
ington, D.C.,  at  least,  is  very  active  in  pro  bono  matters.  All  of  the 
large  firms  in  town  have  their  own  ways  of  guaranteeing  that  they 
do  devote  some  resources  to  such  matters. 

Senator  Tunney.  Oh,  yes,  I  know  many  firms  devote  some  re- 
sources but  I  was  thinking  of  attorneys  in  the  firm  that  do  exclu- 
sively pro  bono  work. 

Mr.  Ferren.  I  am  not  aware  of  any  other  private  firms  that  have 
a  department  w^ith  several  full  time  pro  bono  lawyers. 

Senator  Tunney.  That  is  quite  remarkable.  I  want  to  thank  you 
for  your  written  statement  and  also  I  think  that  your  article,  "Anti- 
trust and  Ethical  Aspects  of  Lawyers'  Minimum  Fee  Schedules"_  is 
a  very  fine  statement  of  the  problem,  and  the  committee  would  like 
to  be' able  to  feel  free  to  contact  you  in  the  future,  if  we  should  be 
developing  legislation.  You  are  an  expert  in  this  area  and,  obviously, 
have  given  a  lot  of  time  and  study  to  it.  I  hope  that  will  be  all 
right? 

Mr.  Ferren.  I  would  be  very  pleased  to  cooperate  in  any  way. 

Senator  Tunney.  Thank  you. 

Mr.  Ferren.  Thank  you,  Mr.  Chairman. 
[Testimony  resumes  at  p.  163.] 

[Complete  statement  of  INIr.  Ferren  follows :] 

Testimony  of  John  M.  Fekken,  Before  the  Senate  Jtjdiciaey  Sttbcommittee 
ON  Representation  of  Citizen  Interests,  September  20,  1973 

Mr.  Chairman,  I  am  Jolin  Ferren,  a  lawyer  from  the  District  of  Coliimbla. 
I  understand  that  I  have  been  invited  to  testify  today  because  of  an  article 
which  a  colleague  and  I  recently  published  on  the  antitrust  and  ethical  aspects 
of  lawyers'  minimum  fee  schedules.  I  very  much  appreciate  the  opportunity 
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to  present  some  of  my  views  on  this  subject — and  especially  to  offer  a  few 
thoughts  about  how  minimum  fee  schedules  are  related  to  the  broader  issue 
of  making  legal  services  generally  available  at  prices  people  can  afford. 

I  agree  with  the  Court  in  Mr.  Goldfarb's  ca.se,  as  well  as  with  earlier  state- 
ments by  Assistant  Attorney  General  Bruce  Wilson,  that  bar  association  mini- 
mum fee  schedules  constitute  unlawful  price  fixing,  in  violajtion  of  the  anti- 
trust laws.  Moreover,  I  share  the  hope  that  these  schedules  will  be  voluntai-ily 
withdrawn  throughout  the  country  or,  if  necessary,  struck  down  by  the  courts. 
But  the  point  I  want  to  stress  today  is  that  minimum  fee  schedules  are  only 
one  of  many  anticompetitive  practices  which  collectively  have  made  legal 
services  too  expensive  for  most  of  ils  to  afford.  Consequently,  if  we  want  to 
achieve  tlie  goal  of  providing  essential  legal  services  at  the  lowest  possible 
cost,  I  do  not  believe  that  judicial  and  legislative  attaclis  on  fee  schedules 
alone  are  like  to  help  very  much. 

I  would  therefore  like  to  point  out  some  of  the  other  characteristics  of  the 
legal  services  marlvet  that  also  contribute  to  keeping  the  price  of  service  too 
high,  and  then  discuss  some  of  the  measures,  in  addition  to  striking  down 
minimum  fees,  that  may  help  bring  the  costs  to  the  public  within  reach. 

In  the  first  place,  legal  services  are  not  now  distributed  in  a  free,  competitive 
market  at  the  lowest  possible  cost  because  the  law,  for  the  most  part,  permits 
the  legal  profession  itself  to  regulate  both  the  supply  and  the  demand  for 
lawyei-s.  On  the  siipply  side  of  the  market,  the  organized  bar  and  the  courts 
define  what  jobs  are  considered  legal  tasks  that  can  only  be  performed  by 
licensed  attorneys ;  laymen  are  nt)t  perjnitted  to  ccinpete.  Entry  into  the  pro- 
fession, moreover,  is  highly  restrietwl  by  various  educational  and  character 
requirements,  as  well  as  by  bar  examinations.  Many  jurisdiotionis  also  impose 
stringent  requirements  before  allowing  out-of-state  lawyers  to  settle  and  prac- 
tice in  the  area.  Thus,  there  is  only  a  limited  niimber  of  persons  now  permitted 
to  supply  legal  sei-vices  to  the  public. 

The  demand  side  of  the  market,  however,  has  also  been  somevpfhat  suppressed. 
Advertising  and  solicitation  of  clients  are  virtually  prohibited,  w^th  the  result 
that  many  laymen  remain  unaware  that  a  lawyer's  assistance  would  help  solve 
their  prolilems.  Even  simple  information  about  the  relative  quality  and  cost 
of  dift'erent  attorneys  is  exceedingly  difficult  for  the  average  citizen  to  obtain ; 
and  yet  without  such  knowledge,  informed  consumer  choices  and  meaningful 
market  comi>e'tition  are  unlikely,  at  best. 

This  self-regulation  by  the  profession  obviously  provides  a  number  of  public 
benefits,  including  an  impoi-tant  measure  of  quality  control;  but  such  private 
regulation  of  the  market  has  also  limited  the  availability  and  use  of  legal 
services  primarily  to  the  wealthier  members  of  society  who  can  afford  to 
accept  the  profession's  own  terms.  The  actual  demand  for  legal  services  has 
remained  well  below  what  the  real  demand  would  be  if  access  to  lawyers  were 
easier,  or  if  laymen  wei*e  authorized  to  provide  various  services  which  are  now 
exclusively  provided  by  lawyer.s.  An  important  factor  for  the  future,  of  course, 
is  the  growing  public  awareness  of  the  importance  of  legal  services.  There  is 
likely  to  be  a  corresponding  increase  in  demand,  which  is  likely  to  push  fees 
higher  and  higher,  even  further  beyond  reach  of  the  general  public,  unless 
the  supply  of  legal  resources  also  inei-eases  and  becomes  more  efficient  in 
meeting  the  demand. 

To  some  extent  the  government  has  already  intervened  in  an  effort  to  pre- 
vent or  even  compensate  for  some  of  the  inequities  of  the  private  legal  serv- 
ices market;  but  government  intervention,  such  as  it  is,  has  not  fostered  truly 
competitive  conditions.  Instead,  certain  statutes  and  court  rules  have  sought 
to  balance  consumer  and  lawyer  interests  by  actually  setting  legal  fees  in  speci- 
fied cases.  But  more  importantly,  constitutional  rights  and  basic  fairness  re- 
quire that  the  right  to  counsel  cannot  always  be  a  matter  for  determination 
by  the  economic  market.  The  courts  and  Congress,  therefore,  have  built  a  floor 
under  the  legal  sei'vices  market  by  assuring  that  the  very  poor  in  our  society 
can  receive  couii:-appointed  counsel  without  charge  in  most  criminal  cases, 
and  free  GEO  legal  sen^ices  lawyers  in  a  variety  of  civil  matters. 

The  result  of  this  professional  self-regulation,  on  the  one  hand,  and  our 
minimal  corrective  regulation  liy  goveramont.  on  the  other,  has  been  to  elimi- 
nate meaningful  competition  for  legal  services,  except  in  one  context.  Only  in 
large,  commercial  practice  does  the  legal  profession  resemble  a  free  market — 
one  with  open  access  to  information  about  the  quality  of  service,  with  clients 
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possessing  some  sophistication  regarding  their  legal  needs,  and  with  a  close- 
knit  community  where  lawyers  are  both  visible  and  accessible.  Corporate  and 
other  wealthy '  clients  have  enough  information  to  choose  intelligently  from 
among  corporate  law  firms,  but  oither  potential  clients  rarely  take  the  time 
and  expense,  or  have  the  legal  knowledge  needed,  to  shop  around  for  the  best 
pokssible  lawyer  for  their  particular  case. 

Thus,  our  present  system  of  legal  services  delivery  is  well  adapted  to  pro- 
viding for  upper  income  clients,  and  corrective  regulation  has  assisted  .some 
of  the  poorest  clients.  But  virtually  no  systematic  effort  has  been  made  to 
provide  accessible  and  affordable  legal  services  for  middle-income  people. 
Estimates  indicate  a  tremendous  degree  of  unmet  legal  need  among  that  group ; 
but  bcause  many  of  their  legal  proljlems  are  not  profitable  to  handle,  except 
at  inordinate  expense,  our  current  system  of  delivering  legal  sendees  results 
in  their  being  ignored.  Unlike  the  English,  we  have  not  adopted  a  system 
which  would  subsidize  everyone's  legal  fees,  to  the  extent  he  cannot  afford  to 
pay  them.  Among  the  reasons  we  have  not  done  so,  of  coui-se,  has  been  our 
reluctance  for  tlie  government  to  interfere  to  any  appreciable  extent  with  the 
profession's  own  regulation  of  its  business. 

Given  these  conclusions  al)0'Ut  the  present  legal  services  market,  the  debate 
over  the  validity  of  minimimi  fee  schedules  may  be  of  slight  practical  sig- 
nificance, since  their  elimination  would  mean  very  little.  Minimum  fees  have 
neveir  had  much  impact  on  the  wealthier  clients,  whose  problems  and  lawyers 
generally  require  far  more  than  the  bar-established  minimum  fees.  It  is  in  the 
poor  and  middle-income  communities  where  the  scbedules  are  thought  to  have 
impact,  setting  prices  above  the  level  that  free  market  competition  might 
yield.  But  elimination  of  minimum  fee  schedules  by  itself  will  not  result  in 
free  competition.  If  entry  into  the  profesision  continues  to  l)e  restridted,  while 
the  profession  defines  for  itself  what  work  must  only  be  done  by  licensed  attor- 
neys, and  if  ethical  restrictions  continue  to  prevent  the  average  person  from 
learning  about  the  different  lawyers  availaltle  and  their  relative  abilities  and 
prices,  then  there  is  little  reason  to  expect  that  the  eliminati<m  of  fee  sichedules 
alone  will  somehow  results  in  significantly  lower  legal  fees.  Absent  meaningful 
competitive  conditions,  the  average  lawyer  will  not  choose  to  charge  less  thaji 
the  minimum  fees  charged  by  other  members  of  the  profession,  whether  these 
minimums  are  contained  in  a  written  schedule  or  simply  represent  an  unspoken 
understanding.  Thus,  even  if  Mr.  Goldfarb  and  the  Antitrust  Divisiim  succeed 
in  striking  down  published  minimum  fee  schedules,  the  lawyers  will  have  lost 
very  little  and  the  public  will  have  gained  very  little. 

As  I  see  it,  the  only  way  that  an  antitrust  approach  can  have  a  noticeable 
impact  on  the  cost  of  legal  sersuces  to  the  public  is  if  the  courts  are  prepared 
to  invalidate  a  whole  range  of  present  practices,  such  as  restrictions  against 
advertising  and  solicitation,  barriers  aganst  new  lawyers'  entering  the  market, 
and  rules  forbidding  laymen  from  perfoiiming  certain  "legal"  services. 

For  me,  therefore,  the  critical  quesition  in  making  legal  sei'vices  generally 
available  and  affordable  is  whether  to  pursue  such  a  broad  antitrust  approach, 
in  the  hope  of  achieving  a  truly  competitive  market,  or  instead  to  stress  otlier 
approaches  more  specifically  directed  at  providing  legal  services  to  those  sec- 
tors of  the  public,  such  as  middle-income  families,  who  are  now  effectively 
denied  seiwice. 

My  own  conclusion  is  that  a  wide-sweeping  antitrust  approach  which  equates 
legal  services  with  all  other  commercial  products  is  not  in  the  public  interest. 
It  would  fail  completely  to  regulate  the  quality  of  legfil  services.  In  wxjrking 
toward  a  highly  competitive  free  market  the  antitrust  approach  would  permit 
the  consumer  to  accept  inferior  service  for  a  low  price,  despite  the  legal  con- 
sequences. Indeed,  the  lawyers'  use  of  the  whole  range  of  commercial  advertis- 
ing and  solicitation  techniques  would  surely  increase  the  likelihood  of  over- 
reaching vulnerable  prospective  clients  with  the  implied  warranty  of  success- 
ful legal  results,  whatever  the  merits  of  the  case. 

We  therefore  need  to  consider  whether  are  ways  to  gain  the  principal  benefit 
of  a  free  market — maximum  availability  of  legal  services  at  the  lowest  pos- 
sible price  levels — while  at  the  same  time  assuring  that  tlie  quality  of  service 
is  acceptable  and  not  oversold. 

Quite  clearly,  certain  basic  reforms  can  be  adopted,  such  as  no-fault  insur- 
ance and  court  awards  of  attorneys'  fees  in  successful  class  actions,  which 
will  make  the  legal  system  moi-e  responsive  to  many  common  grievances.  But, 
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in  my  judgment,  our  best  hope  for  maximizing  affordable  legal  services  for 
most  day-to-day  legal  problems  is  a  combination  of  two  approaciies  which  are 
currently  receiving  considerable  a;ttention :  first,  continued  emphasis  on  pro- 
viding free  legal  services  to  the  poor  at  public  expense — i.e.,  a  guaranteed 
floor  under  the  legal  services  market;  and,  second,  adoption  of  private  arrange- 
ments for  group  legal  services  and  prepaid  legal  insurance  pi'ograms,  primarily 
for  the  benefit  of  middle-income  families.  The  principal  advantages  of  such 
group  insurance  plans  are  that  the  administrators  of  llie  plan  can  effectively 
bargain  with  lawyers  for  reduced  fees  and  also  monitor  the  quality  of  the 
services  provided. 

Although  the  details  of  group  plans  vary  considerably,  they  all  rely  on  prin- 
ciples regularly  utilized  in  programs  of  medical  insurance  and  group  medical 
pi'aotice.  The  group  may  be  comprised  of  widely  scattered  individual  policy 
holders,  or  it  may  be  a  local  union  whose  plan  involves  a  trusit  fund  jointly 
administered  by  labor  and  management.  In  either  event,  in  consideration  of 
an  appropriate  premium  or  contril)ution,  the  insurance  company  or  ti-ust  fund 
w<ill  pay  all  or  part  of  the  member's  legal  fees  for  specified  types  of  legal  serv- 
ices as  the  need  arises.  Under  some  plans  the  member  may  use  the  lawyer  of 
his  choice  on  a  lengthy  list  of  recommended  attorneys ;  under  other  plans  he 
must  utilize  one  of  tlie  staff'  attorneys  hired  by  the  group  to  serve  all  its 
members.  Whatever  type  of  plan  is  used,  however,  the  directors  responsible 
for  the  program  supply  the  members  with  information  helpful  in  recognizing 
legal  problems ;  they  screen  the  lawyers  under  the  plan ;  and  they  negotiate 
wiih  the  lawyers  over  tiie  fees  or  salaries  to  be  paid.  Under  this  bargaining 
process  whereby  the  attorney  is  usually  offered  a  guaranteed  volume  of  cases 
and  required  to  justify  his  charges  in  some  detail,  the  resulting  legal  charges 
for  a  particular  matter  are  typically  less  than  the  bar  association's  minimum 
fee.  Yet  even  more  important  from  the  consumer's  viewijoint,  individual  clients 
under  tlie  plan  will  pay  even  less  than  the  lawyer's  actual  charge  for  the 
service,  because  the  cost  of  his  fee  will  be  subsidized,  for  example,  by  the  pool 
of  insurance  premiums  or  employer  continbution.s  to  the  plan.  Thus,  economies 
of  scale,  the  principle  of  risk-spreading,  and  even  subsidies  through  collective 
bargaining  will  combine  to  reduce  legal  cosits  to  individuals  while  assiu-ing 
adequate  fees  to  the  lawyers. 

The  proliferation  of  legal  insurance  and  group  legal  services  programs  will 
have  the  potential  for  bringing  legal  assistance  to  thousands  of  persons  who 
have  not  visited  a  lawyer  before;  and  the  group  plans  should  result  in  lower 
costs  of  service  than  the  fees  generally  found  on  bar  association  schedules. 
This  has  l>een  'the  experience  of  the  United  Mine  Workers,  whose  group  legal 
service  plan  covering  workmen's  compensation  claims  cost  members  an  esti- 
mated 10%  of  what  they  would  have  had  to  pay  individual  plaintiffs'  lawyers 
charging  only  a  20%  contingent  fee.  That  is,  the  claimant  only  had  to  pay  a 
fee  equal  to  2%  of  recoveries. 

As  a  practical  matter,  therefore,  with  the  development  of  private  gi'oup  plans 
wliich  minimize  the  cost  to  the  client  while  assuring  a  fair  return  to  tlie  law- 
yer, a  detemiination  of  the  minimum  fees  actually  received  by  numerous  law- 
yers in  the  community  for  many  types  of  transactions  will  likely  be  shifted 
from  vmilateral  determination  by  the  bar  association  to  the  negotiations  be- 
tween group  bargaining  imits  and  the  lawyers  with  whom  they  seek  to  do 
business.  In  the  exchange  of  infonnation  that  goes  into  such  bargaining,  both 
lawyers  and  prosijeetive  clients  will  have  their  interests  repi-esented  in  the 
fee-setting  process.  It  is  in  this  bargaining  process  where  the  real  minimum 
fees  ou^iit  to  be  reached — i.e.,  the  minimum  possible  fees — ^with  all  the  local 
variations  inherent  in  such  an  approach. 

One  significant  difference  among  group  plans  should  be  stressed:  bar  asso- 
ciations typically  insist  on  "open  panel"  plans,  whereby  clients  virtually  have 
a  free  choice  of  lawyers  and  the  plan  pays  the  bill — similar  to  the  Blue  Oross- 
Blue  Shield  medical  plans.  Labor  imions,  on  the  other  hand,  usually  stress 
"closed  panel"  plans,  such  as  the  mine  workers'  arrangement,  in  which  the 
plan's  own  salaried  staff  attorneys  handle  the  members'  legal  problems.  The 
closed  panel  approach  is  usually  cheaper  because  the  economies  of  scale  are 
typically  greater  than  in  open  panel  plans. 

It  must  be  assumed,  at  least  in  the  short  run,  that  group  or  insurance  plans 
will  not  be  available  to  everyone  who  needs  them;  so  it  is  important  to  ask 
w^hether  the  fees  negotiated  under  group  plans  will  have  an  impact  on  the 
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fees  which  lawyers  can  expect  to  charge  their  clients  outside  these  plans. 
Presumably  fees  imder  group  plans  will  not  affect  what  lawyers  can  charge 
their  wealthier  clients  who  need  or  desire  extra  services ;  but  hopefully  the 
general  impact  of  a  group  plan  in  a  community  will  be  to  force  down  fees  in 
certain  areas  of  pnactice  where  the  bargaining  process  under  the  group  arrange- 
ment reveals  publicly  that  rhe  fees  traditionally  charged  under  minimum  fee 
schedules  are  inflated.  If  group  plans  do  not  have  this  general  eifect  on  fees, 
then  of  course  the  way  may  be  open  to  tlie  fixing  of  various  legal  fees  by 
government.  For  example,  the  U.S.  Department  of  Housing  and  Urban  Devel- 
opment recently  sought  to  impose  maximimi  legal  fees  for  title  work  done  in 
connection  with  FHA-insured  mortgages,  which  would  have  an  obvious  impact 
on  the  fees  chargeable  for  conventional  mortgages  involving  the  very  same 
kind  of  work. 

While  I  hope  that  such  federal  intervention  does  not  become  necessary,  I 
believe  that  the  legal  profession  is  now  faced  with  only  two  alternatives :  either 
we  must  undertake  at  tlie  local  level  to  review  fee  practices  and  encourage 
the  kinds  of  private  group  arrangements  that  will  result  in  tlie  lowest  possible 
fees  to  clients  for  each  kind  of  legal  job ;  or  we  musit  expect  further  interven- 
tion by  the  federal  government  through  antitrust  efforts,  through  fee-setting 
of  the  sort  attemptetl  for  FHA  mortgages,  and  possibly  even  through  creation 
of  government-sponsored  insurance  or  co-insurance  arrangements. 

Implicit  in  the  proposed  expansion  of  free  legal  sers'ices  for  the  poor  and 
group  legal  services  for  middle-income  families  is  an  assumption  that  enough 
lawyers  will  be  available  to  serve  the  expanded  market — or  that  laymen  can 
be  enrolled  to  perform  taslis  heretofore  handled  exclusively  by  lawyers.  If 
the  supply  of  legal  practitioners  does  not  expand  as  the  demand  for  service 
increases,  the  costs  of  services  will  not  go  down.  I  personally  am  convinced, 
therefoi-e,  that  legal  services  will  noit  become  broadly  available  to  the  public 
at  affordable  prices  unless  we  also  face  up  to  the  possibility  that  some  services 
now  monopolized  by  lawyers  may  not  require  lawyers  and  accordingly  should 
be  turned  over  to  laymen.  In  addition,  in  order  to  expand  the  supply  of  law- 
yers for  admittedly  legal  tasks,  the  use  of  paraprofessionals  in  law  oflBices 
must  be  increased — and  can  be  to  the  lawyer's  own  profit. 

We  must  acknowledge,  of  course,  that  the  exiiansion  of  group  legal  services, 
especially  if  accompanied  by  reduction  of  the  types  of  tasks  handled  exclusively 
by  lawyers,  may  have  a  substantial  adverse  impact  on  smaller  law  firms  which 
now  primarily  serve  middle-income  families  and  may  even  depend  for  survival 
on  the  scheduled  minimum  fees.  But  the  answer,  it  seems  to  me,  is  for  such 
firms  to  enter  into  group  legal  service  arrangements,  with  the  secui-'ity  of  guar- 
anteed retainers  or  referrals — not  to  sustain  a  particular  law  firm's  traditional 
manner  of  practice  at  unnecessarily  high  costs  to  the  clients. 

At  this  point  in  time,  group  legal  plans  are  very  much  in  the  experimental 
stage,  with  a  number  of  legal,  ethical,  and  actuarial  problems  to  be  resolved. 
One  major  roadblock  was  recently  removed,  however,  when  §  302  of  the  Taft- 
Hartley  was  amended  to  authorize  collective  bargaining  for  employer  contribu- 
tions to  a  group  legal  services  plan  jointly  administered  by  representatives  of 
labor  and  management.  The  House  bill  limited  the  bargaining  to  open  panel 
plans,  but  fortunately  that  provision  was  eliminated  in  conference,  and  the 
President  signed  legislation  authoi-izing  closed  as  well  as  open  panel  plans. 
Before  such  group  plans  can  be  instituted  on  a  large  scale,  however,  additional 
legislation  and  action  by  the  Internal  Revenue  Service  will  be  necessary. 

First,  §§  105  and  106  of  the  Internal  Revenue  Code  should  be  amended  to 
assure  that  employer  contributions  to  legal  services  plans  will  be  treated  like 
contributions  to  accident  and  health  plans  and  therefore  not  be  includible  in 
the  employee's  gross  income. 

Second,  the  regulations  under  §  501(c)  (9)  of  the  Internal  Revenue  Code 
should  be  revised  to  assure  that  legal  services  plans,  like  otlier  employee  benefit 
plans,  are  exempt  from  federal  income  tax. 

Third,  the  Internal  Revenue  Service  to  date  has  declined  to  rule  that  even 
experimental  group  legal  services  plans  can  be  charitable,  scientific,  or  educa- 
tional projects,  exempt  from  taxation  without  the  meaning  of  §  501(c)  (3)  of 
the  Internal  Revenue  Code.  For  this  reason  the  large  private  foundations,  which 
can  only  make  grants  for  such  exempt  purposes,  have  not  been  able  to  help 
finance  experimental  efforts  to  design  economical,  quality  group  plans,  despite 
the  fact  that  in  today's  legal  services  market  the  typical  middle-income  mem- 
bers of  group  plans  are  legally  indigent,  and  that  in  any  event  many  pilot 
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projects  must  be  designed  and  tested  before  the  most  appropriate  group  plans 
can  be  known. 

If  the  Congress  can  help  resolve  some  of  these  hurdles,  then  I  can  assure 
you  that  many  of  us  in  the  pi'ofession  will  do  all  we  can  to  make  group  plans 
a  widespread  reality. 

[From  7  Re  al  Property,  Probate  and  Trust  Journal  726  (1972)  ] 

Antitrust  a>id  Ethical  Aspects  of  Lawyers*  Minimum  Fee  gcSEDtitES 

(By  John  M.  Ferren  and  Allen  R.  Snyder,*  Washington,  D.C.) 

introduction 

In  a  federal  courtroom  in  December  the  organized  Bar  quite  literally  goes 
on  trial. 

The  ease  is  Goldfarl)  v.  Virtjinia  State  Bar,^  a  treble  damage  antitrust  suit 
in  the  U.S.  District  Court  for  the  Eastern  District  of  Virginia.  The  ckiss  action 
plaintiffs,  representing  all  homebuyers  in  the  state,  claim  that  the  unified  state 
bar  association  is  guilty  of  unlawful  price  fixing  because  the  Bar's  minimum 
fee  schedule  recommends  certain  minimum  real  estate  settlement  charges.  Dis- 
strict  .Judge  Bryan  has  already  denied  defendants'  motion  for  summary  judg- 
ment, in  whicli  they  claimed  that  their  admitted  conduct  does  not  as  a  matter 
■of  law  violate  the  Sherman  Act." 

There  is  every  indication  that  the  Justice  Department's  Antitrust  Division  not 
only  applauds  the  Gotdfarb  plaintiffs'  effort  but,  also,  if  necessary,  will  bring 
its  own  challenge  to  lawyers'  minimum  fee  schedules.  Deputy  Assistant  Attorney 
General  Bnice  Wilson  told  a  Pennsylvania  Bar  Association  Conference  last 
April  that  minimum  fee  schedules  constitute  a  "practice  .  .  .  fraught  with  anti- 
trust dangers  and  should  l)e  abandoned  or  at  least  radically  changed  it  it  is  to 
remain  outside  the  forbidden  zone."' "  In  a  speech  last  month  to  members  of  the 
Michigan  State  Bar,  Wilson  pointedly  noted  that  the  Justice  Department  has 
already  brought  antiitist  actions  against  associations  of  architects,  accountants 
and  civil  engineers — ^three  of  the  four  professional  groups  he  said  have  recently 
claimed  an  antitrust  exemption.  Lawyers,  of  course,  are  the  fourth  group  listed 
by  Wilson.* 

The  federal  government  has  gone  even  further  toward  regulation  of  particu- 
lar tyi)es  of  legal  fees.  Acting  under  its  own  interpiietation  of  section  701  of 
the  Emergency  Home  Finance  Act  of  1970,°  the  U.S.  Dei>artment  of  Housing 
and  Urban  Development  recently  sought  to  impose  maxinumi  legal  fees  for  title 
W''Ork  done  in  connection  with  FHA-insured  mortgages."  which  would  have  an 
obvious  impact  on  the  fees  chargeable  for  conventional  mortgages.  This  maxi- 
mum fee  propo.sal  remains  alive  in  view  of  Congress'  ]a.st-minute  failure  to  pass 
a  new  Omnibus  Housing  Bill,  one  version  of  which  might  have  denied  HUD 
the  authority  to  set  such  fees.'' 

The  Goldfarb  case  and  these  two  threats  of  federal  interference  are  just  the 
latest  in  an  increasing  volume  of  attacks  on  minimum  fee  schedules  recom- 
mended by  bar  associations  throughout  the  coiuitry.  In  recent  years,  niimerous 
commentators  have  concluded  that  use  of  such  schedules  distorts  the  market 
for  legal  services  and  violates  federal  antitrust  law's.* 


This  article  Is  adapted  from  a  speech  delivered  by  Mr.  Ferren  at  a  Seminar  on  the 
Lawyers  Role  and  Compensation  in  Estates  and  Trusts,  sponsored  by  the  American  Bar 
Association's  Section  on  Real  Property,  Probate  and  Trust  Law,  in  Detroit,  Michigan, 
on  October  26,  1972. 

♦  Partn,-^r  and  Associate,  respectively,  of  Hogran  &  Hartson. 

iCiv.  No.  75-72A  (B.D.  Va..  filed  Feb.  22,  1072).  Two  of  the  defendants,  the  Alexan- 
dria and  Arlington  Count.y  Bar  Associations,  whose  local  fee  schedules  were  enforced  by 
the  unified  state  bar,  recently  entered  into  an  out-of-court  settlement  with  the  plain- 
tiffs. These  Bar  groups  have  abandoned  their  fee  schedules  and  are  no  longer  defend- 
ants. The  Virginia  State  Bar  and  the  Fairfax  County  Bar  Association  refused  to  settle, 
however,  and  trial  was  set  for  December  1.3.  1972. 

2  Unpublished  Order,  entered  September  29,  1972,  Goldfarb  v.  Virginia  State  Bar,  Civ. 
No.  7.''.-72A  (E.D.  Va..  filed  Feb.  22.  1072). 

3  Trade  Reg.  Rep.  §  .50,  1.31,  at  5.5,216  (1972). 

*Sce  BNA  Antitr.  Tr.  Reg.  Rep.  A-16  (Sept.  26,  1972). 

BPub.  Law  No.  91-351.  84  Stat.  461   (1970), 

8  24  C.F.R.  §  20327  (1972). 

''See  H.R.  16704,  as  amended. 

8  See,  e.g.,  Arnould  &  Corley,  Fee  Schedule!^  Shoulil  Re  Aholisheil.  57  A.B.A.J.  655 
(1971)  ;  Note.  A  Critical  AnaJysis  of  Bar  Association  Uinimvrn  Fee  Schedules,  85  H.'VRV. 
L.  Rev.  971  (1972)  :  Comment,  The  Wisconsin  Minimum  Fee  Schedule:  A  ProMem  of 
Antitrust,  1968  Wis.  I.  Rev.  12.37. 


155 

My  own  conchision  is  thut  fee  scliednles  represent  oaily  one  of  many  anti- 
competitdve  practices  which  have  prevented  legal  services  from  being  suffi- 
ciently accessible  and  affordable  for  all  segments  of  our  society.  Consequently, 
if  we  wish  to  achieve  the  goal  of  providing  essential  legal  services  at  mini- 
mum cost  to  the  public,  judicial  and  legislative  attacks  on  fee  schedules  alone 
are  not  likel.A  to  help  very  much.  I  would  like,  therefore,  to  cover  tJiree  areas 
which  I  liope  will  put  this  issue  of  minimimi  legal  fees  into  proper  perspective: 

"Pirst,  a  discussion  of  why  minimum  fees  have  evolved ; 

"Second,  a  consideration  of  the  antitrust  implications ;  and 

"Third,  some  comments  about  the  special  characteristics  of  the  legal  serv- 
ices market,  and  the  kind  of  regulation,  if  any,  which  is  appropriate  for  this 
market." 

71.  WHY  MINIMt^M  FEDS  HAVE  EVOLVED 

Minimiun  fee  schedules  are  listings  "of  minimum  charges  which  have  been 
recommended  by  the  organized  bar."  °  The  practice  is  a  venerable  one.  dating 
back  at  least  to  1795.  when  the  Rhode  Island  Bar  Association  agreed  that  "no 
member  .shall  give  an  opinion  or  advice  upon  any  law  question  for  a  less  sum 
than  $1.00"  ^"  Today,  approximately  30  .sitate  bar  associations,  as  well  as  hun- 
dreds of  local  associations,  have  followed  the  Rhode  Island  example."- 

The  exact  form  of  these  schedules  varies  considerably.  Most  contain  specific 
fee  recommendations  for  legal  tasks,  e.f/..  .$100  for  a  real  estate  title  examina- 
tion. $300  for  handling  an  uncontested  div<irce,  etc.  Many  schedules  also  i-ecom- 
mend  hourly  or  per  diem  I'ates  for  general  office  work  or  ti'ial  appearances. 
E.ates  i-ecommended  varj-  widely  from  area  to  area.^"  Even  within  the  .same 
state,  one  local  bar  association  may  insist  on  a  $10  per  liour  minimum  charge 
for  office  work,  while  in  another  county  the  minimum  bill  for  a  lawyer's  time 
is  pegged  at  $50  ))er  hour." 

^Nlost  minimum  fee  schedules  do  not  purport  to  be  mandatory,  even  when 
state  law  does  require  practicing  lawyers  to  join  the  bar  association  which 
promiilgates  them.^*  Nevertheless,  numerous  bar  association  opinions  have 
emphasized  that  a  pattern  of  charging  less  than  the  minimum  fee  may  be 
evidence  of  imethical  conduct,  and  thus  grounds  for  disbarment.^^ 

Armed  with  this  powerful  sanction  againsit  nonadherence.  in  addition  to  the 
natural  appeal  to  most  attorneys  of  a  scheme  promising  increased  income.  Bar 
leaders  throughout  the  country  have  launched  extensive  campaigns  encouraging 
■the  use  of  such  schedules.^®  Not  surprisingly,  there  is  considerable  evidence  that 
these  campaigns  have  resulted  in  increased  legal  fees,  as  well  as  a  higher 
net  income  for  the  average  attorney .^^ 

In  urging  the  need  for  such  schedules,  many  Bar  leaders  have  bluntly  empha- 
sized the  financial  benefits  lawyers  can  gain  by  setting  minimum  fees."  Others 
have  sought  loftier  justifications.  Some  urge  that  hig-her  legal  salaries  are  in 
the  public  interest,  since  they  will  aid  in  attracting  more  qualified  people  to  the 
profession."  Because  the  business  of  the  profession,  after  all,  is  no  less  than 
the  administration  of  justice  in  the  interest  of  the  public,  the  argument  is 
that  the  better  lawyers  the  system  attracts  the  better  the  public  interest  will 
be  served.  Fee  schedules  have  also  been  defended  as  protection  against  unethical 

SABA  Standing  Cofm.  onn  the  EcoN'o>rirs  of  Law  Practice,  Minsjiuai  Fee 
SrHEDt'LES   at   1    (1970). 

^•'Maxwell.  Bar  Association  Minimum  Fee  Bills:  Their  Impact  Upon  C.L.L.A.  Prac- 
tices, 71  Com.  L.  J.  278  (1966). 

"Sep  ABA  Standing  Comm.,  supra  note  9.  at  36-51;  Arnould  &  Corley,  supra  note 
8,  at  6:i6. 

12  See  ABA  Staxdaxg  Comm..  supra  note  9.  at  52-.55  (showing  the  range  of  rates 
recommenclpfl  by  different  associations  within  each  state).  See  also  Arnould  &  Corlev. 
supra  note  8,  at  6.57-59. 

1"  This  intrastate  variation  occurs  in  both  New  York  and  Ohio.  ABA  Standing 
Comm.,  snpra  note  9.  at  54. 

i*-Sfce,  e.g..  Va.  Code  §  54  :49  (1950). 

'^^  See,  e.g.,  ABA  Comm.  on  Professional  Ethics.  Opinion  No.  .S02  1961).  See  also 
Note,  siipra  note  8,  at  972  n.8.  A  recent  ABA  opinion  has  emphasized  that  schedules 
cannot  bf  mandatory,  but  it  reaffirms  Opinion  No.  .302  by  saying  that  a  pattern  of  under- 
cuttiner  mny  be  shown  as  evidence  of  unethical  practices.  ABA  Comm.  on  Professional 
Ethics,  Opinion  No.  32.S  (1970). 

^^  See  Habermann.  Wisconsin's  Experience  With  a  Minimum  Fee  Schedule.  ,34  J.  Bar 
Ass'n  Kan.  10  1965)  :  Morgan,  By  Our  Bootstraps  —  A  Story  of  Economic  Improve- 
ment. 49  III.  B.  J.  622   (1961). 

1' See  Habermann,  supra  at  61  ;  Morgan,  supra  at  623-24. 

18  See,  e.g.,  Habermann,  Trvelve  Steps  to  Prosperity,  36  Dicta  502,  504  (1959)  ;  Mor- 
gan, supra  note  16. 

^^  See  ABA  Standing  Comm.,  supra  note  9,  at  2. 
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praeliees  and  speedy,  slipshod  legal  work.^°  Some  even  see  fee  schedules  as  a 
bulwark  against  tlie  specter  of  socialism."^ 

These  ai-gament«,  of  course,  would  be  i-ejected  out  of  hand  if  applied  to 
most  markets  for  goods  and  services.  It  is  clear  that  such  industry-recom- 
mended prices  generally  interfere  with  natural  market  forces  and  may  result 
in  a  serious  misallooation  of  ectmomic  resources.""  Furthermore,  these  jusitifica- 
tions  would  hardly  be  con.sidered  an  approi>riate  defense  to  a  sfcmdard  anti- 
trust complaint  of  price-lixing.  Nevertheless,  arguments  have  been  advanced 
over  the  years  attempting  to  show  that  lawyers'  minimum  fee  schedules  are 
outside  the  coverage  of  the  Sherman  Act.  So  in  view  of  the  Ooldfarh  csise  and 
the  Jusitice  Department's  position,  it  is  obviously  importtmt  that  we  evaluate 
what  defenses  there  may  be. 

III.  ANTITRUST  COKSIPERATIONS 

The  basis  for  the  antitrust  action  currently  pending  against  the  unified 
A'irginia  Bar  Association  is  the  claim  that  its  adoption  of  a  minimum  fee 
schedule  violat-es  section  ]  of  the  Sherman  Act  which  provides : 

Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce  among  the  several  States,  or  with  foreign 
nations,  is  hc-reby  declared  to  be  illegal  .  .  .  .^^ 

Although  the  terms  of  the  Act  are  broad  and  general,  and  have  been  held 
to  cover  only  uiireasonable  restraints  of  trade,-*  it  has  Long  been  clear  that 
agreements  to  fix  prices  are  unlawful  per  .se.^  The  mere  fact  that  lawyers' 
fee  schedules  only  "recommend"  minimum  prices  and  do  not  represent  a  binding 
agreement  among  the  parties  hardly  serves  to  immunize  a  practice  which 
results  in  an  agreed  upon  starting  point  for  calculation  of  fees.^ 

Although  it  is  therefore  clear  that  fee  schedules  do  i-epresent  a  restraint  on 
the  market  practically  equivalent  to  "garden  variety  price-fixing," '"  there  are 
several  possible  lines  of  argument  for  exemi>tion  from  the  Act's  coverage. 

A.  Interstate  Commerce 

Unlike  the  various  state  antitrust  laws,  .section  1  of  the  Sherman  Act  applies 
only  to  restraint  of  trade  'among  the  several  States."  Thus,  it  has  been  sug- 
gesit;ed  that  fee  schedules  are  immune  from  federal  prosecution  since  they  relate 
only  to  the  provision  of  legal  services,  an  activity  normally  occurring  solely 
within  the  boundaries  of  one  state."^  Indeed,  several  cases  have  held  that  a 
certain  degree  of  self-regulation  I)y  the  medical  profession  affects  only  local, 
and  not  interstiite,  commerce.""  These  same  courts,  however,  aLso  pointed  out 
tliait  the  activities  involved  in  those  cases  had  no  effect  on  fees  charged  to  the 
public.^" 

It  is  well  esfcablislied  that  the  Sherman  Act  applies  even  to  purely  local 
activities  if  they  have  any  significant  effect  on  interstate  commerce.'^'^  This 
concept  of  intorsitate  commerce  has  been  broadened  appreciably  in  recent 
years,    keeping    pace    with    our    increasingly    complex    and    nationally    inter- 

20  Id.  4.  See  generally  Christensen,  Lawyers  for  People  of  Moderate  Means,  56-57 

21  "There  is  nothing  noble  about  inndeqnate  compensation.  It  Is  contrary  to  the  prin- 
ciples of  free  enterprise  and  is  socialistic."  Merrell,  Do  We  Need  a  Fee^ Schedule?.  42 
Mich.  S.  B.  J.  .35,  37  (April  196.3). 

2-  See  generally  Note,  supra  note  8. 

"■M5  U.S.C.  §  1   (1970). 

^See  Standard  Oil  Co.  v.  United  States,  221  U.S.  1.  60-62  (1910). 

^  See   Northern   Pac.   Ry.   v.   United    States,    356   U.S.    1.    5    (1958);    United    States   v. 
Socony-Vacumii    Oil   Co.,    310    U.S.    150    (1940)  ;   United    States   v.    Trenton   I'otteries   Co 
273  U.S.  392  (1927). 

^  Comment,  supra  note  8,  at  1242-43 ;  see  United  States  v.  National  Ass'n  of  Real 
Estate  Bds.,  339  U.S.  485  (1950). 

'■^  Note,  supra  note  8,  at  973. 

™ /See  gciieralli/  Comment,  supra  note  8,  at  124.5-47. 

=8  See  El)z:il)cth  Hospital,  Inc.  v.  Richardson,  265  F.2d  167  (8th  Cir.  1959)  :  Rlgffall  v. 
Washington  Cy.  Medical  Soc'y.  249  F.2d  266  (Sth  Clr.  1957),  cert,  denied,  355  US  954 
(1958)  ;  Spears  Free  Clinic  &  Hosp.  For  Poor  Children  v.  Cleere.  F.2d  125  (10th  Cir 
1952)  ;   Polhemns  v.    American   Medical   Ass'n.    145    F.2d   357    (10th    Cir     1944) 

soRlggall  V.  Washington  Cy.  Medical  Soc'y.  249  F.2d  266,  268  (Sth  Cir.  1957)  cert 
denied.  355  U.S.  954  (1958)  ;  Spears  Free  Clinic  &  Hosp.  For  Poor  Children  v.  Cleere 
197  F.2d  125,  126  (10th  Cir.  1952). 

31  "If  it  is  interstate  commerce  that  feels  the  pinch.  It  does  not  matter  how  local  the 
operation  which  applies  the  squeeze."  United  States  v.  Women's  Sportswear  Mfrs.  Ass'n. 
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related  eoonoiny.^-  In  that  context,  the  plaintiffs  in  Goldfarb  have  alleged 
in  their  complaint  that  fee  schedules  do  have  a  signiticant  impact  on  the  flow 
of  goods  and  services  between  states,  since  a  substantial  percentage  of  legal 
services  performed  in  the  real  estate  area  involves  out-of-state  purchasers 
or  lending  institutions.  The  defendants'  argument  in  their  motion  for  sum- 
jnary  judgment — that  the  fee  schedule's  impact  on  interstate  commerce  is 
too  indirect  and  insubstantial — was  rejected  by  Judge  Bryan  without  even 
issuing  a  w^ritten  opinion.  It  appears  likely  that,  in  most  areas  of  legal  prac- 
tice, fee  schedules  will  be  viewed  similarly,  as  having  suflicient  impact  on 
the  cost  of  intersitate  transactions  so  as  to  fall  within  the  jurisdiction  of  the 
Sherman  Act. 

B.  Professional  Services 

In  arguing  for  an  exemption  from  the  antitrust  laws,  some  have  sug- 
gested lliat  legal  sendees  are  not  within  the  Sherman  Act's  reference  to 
"trade  oir  commerce."  The  early  form  of  this  argument  relied  on  the  long- 
since  discredited  dictmu  in  Federal  Baseball  Club  v.  National  League  that 
"personal  effort,  n(jt  related  to  production,  is  not  a  subject  of  commerce . . . ."  ^^ 
But  the  Federal  Baseball  decision  today  does  not  even  apply  to  football  ^  or 
other  spoi-ts,^  and  the  Supreme  Court  itself  recognizes  the  decision  as  little 
more  than  a  historical  anomaly.^" 

A  more  refined  version  of  the  same  argument  suggests  an  antitrust  exemp- 
tion, not  for  all  i)ersonal  services,  but  only  for  those  within  the  "learned 
professions,"  such  as  medicine  and  law."  Although  lacking  any  clear-cut  basis 
in  the  statute  or  cases,  this  suggested  exemption  relies  heavily  on  a  Supreme 
Court  dictum  recognizing  that  there  may  be  ethical,  historical  and  practical 
considerations  which  distinguish  the  professions  from  other  occupational 
groups.^  Nevertheless,  the  Court  has  also  recognized  in  a  case  involving  group 
medical  plans  that  the  imiture  of  the  profession  involved  is  iiirelevant  if  the 
effect  of  the  conspiracy  would  be  to  restrain  trade.""  Tlieise  lines  of  cases  are 
not  necessarily  inconsistent.  Even  assuming  that  unique  factors  are  involved  in 
judging  the  I'^asonableness  of  the  professional  group's  self-regulatory  activities, 
this  hardly  requires  the  courts  to  grant  the  professiion  a  blanket  exemption 
from  antitnist  limitations.  The  self-interest  inevitably  involved  in  self- regula- 
tion, even  by  professional  grotips,  demands  at  least  some  responsible  govern- 
mental supervision. 

C.  Parker  v.  Brown  Immunity 

The  strongest  argument  that  fee  schedules  are  alloiwable  under  the  anti- 
trust laws  is  made  if  one  can  show  that  these  schedules  have,  in  fact,  been 
formulated  under  responsible  governmental  supervision. 

In  Parlccr  v.  Brown,^"  the  Supreme  Court  held  tliat  the  Sherman  Act  applies 
only  to  privaite,  not  state,  actions.  "When  as  a  matter  of  state  policy  the 
legislature  authorizes  and  directs  an  anticompetitive  program  within  the  sitate, 
"nothing  in  the  language  of  the  Slierman  Act  or  in  its  history"  would  forbid 
such  a  state  program.^^  The  Court  emphasized,  however,  that  "a  state  does 
not  give  immunity  to  those  who  violate  the  Sherman  Act  by  authorizing  them 
to  violate  it,  or  by  declaring  that  tbeir  action  is  lawful."  *" 

This  distinction  between  a  legitimate  state  program  which  limits  competition 
and  an  illegitimate  ratification  by  the  state  of  imlawful  private  conduct  is  noit 
spelled  out  in  Parlcer.  Subsequent  lower  court  decisions,  however,  suggest  that 
the  federal  courts  must  examine  in   detail   the  extent   of  state  interest   and 


3=  See,  e.g.,  Burke  v.  Ford,  389  U.S.  320  (1967)  ;  United  States  v.  Employing  Plaster- 
ers Association,  347  U.S.  186  (1954).  See  also  Katzenbach  v.  McClung,  379  U.S.  294 
(1964>. 

33  259  U.S.  200.  209  (1922). 

MRadovioh  v.  Nat'l  Football  League.  352  U.S.  455  (1956). 

^E.g.,  Haywood  v.  Nat'l  Basltetball  Ass'n,  401  U.S.  1204  (1971)  (Douglas.  Circuit 
Justice)  (baslsetball)  ;  United  States  v.  Int'l  Boxing  Club.  358  U.S.  236  (1955)  (box- 
ingV 

3c  Flood  V.  Kubn,  407  U.S.  25S,  282  (1972). 

^  See  gencrallji  Coleman,  Antitrust  Exemptions:  The  Learned  Professions.  33  ABA 
Anti-trust  I..  .T.  48  (1967). 

38  United  States  v.  Oregon  State  INledical  Soc'v,  .343  U.S.  326,  336  (1952).  See  also 
Semler  v.   Oregon   State  Bd.   of  Dentnl   Examiners,   204  IT.S.  60S,   612    (19.35) 

30  Spe  Amerlcnn   Medical  Ass'n  v.   United   States,   317  U.S.    519,   528-29    (1943). 

«>.317  U.S.  341  (1943). 

«7<f.  350. 

*'Id.  351. 
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involvement  with  the  activity/^  Only  when  the  anticompetitive  nature  of  the 
activity  has  been  demanded  liy  a  conscious  judgment  of  state  policy,  and 
responsible  staite  officials  retain  supen-ision  over  the  aobiviity,  can  it  properly 
be  considered  state  aijtion  beyond  the  reach  of  the  Sherman  Act."  Passage  of 
a  simple  authorization  approving  the  Bar's  suggested  fee  schedules,  f)r  even 
setting  statutory  attorneys'  fees,  arguably  may  not  meet  the  standards  laid 
down  by  Parker  if  it  can  be  shown  that  such  enactment  represents  an  uncon- 
sidered favor  to  a  private  interest.  But  certainly  a  state  agency  taking  an 
active  role  in  formulating  and  supervising  legal  fees,  %\ith  the  help  of  testi- 
mony from  both  lawyers  and  consumers,  could  exempt  the  schedules  from  the 
Sherman  Act.  Indeed,  some  state  and  federal  agencies  have  taken  such  action, 
seting  legal  fees  in  a  few,  very  specific  types  of  cases,  such  as  certain  cases 
brought  under  the  P'ederal  Tort  Claims  Act.^® 

The  Parker  v.  Brown  defense  is,  of  cour.se,  wholly  inapplicable  to  the  hun- 
dreds of  purely  private  bar  associations  that  have  promulgated  minimum 
fee  sciiedules  without  the  mandate  or  the  involvement  of  a  court  or  any 
other  agency.  But  the  issue  is  raised  when  minimum  fees  are  set  by  a  unified 
bar  association  whose  rules  and  procedures  are  under  the  control  of  the  vState 
supreme  court.  To  determine  whether  Parker  v.  Brown  applies  in  such  instances, 
the  federal  courts  must  inquire  into  the  exact  nature  of  the  feesetting  pro- 
cedure. 

Typically,  many  of  the  fee  schedules  are  proposed,  analyzed  and  adopted 
solely  by  the  private  members  of  the  unified  Bar.  While  the  state  courts 
may  approve  the  schedules  or  even  use  them  in  awarding  attorneys'  fees,  the 
judges  lack  the  time,  staif  assistance  and  exi^ertise  to  participate  actively  in 
the  detailed  formulation  of  the  schedules.  Indeed,  iai  the  typical  case  tlie 
court  has  not  even  given  explicit  authorization  to  the  Bar  to  devise  minimum 
fees.  Instead  the  Bar  itself  initiated  the  project,  operating  under  the  general 
rubric  of  assisting  the  court  in  the  regulation  of  the  profession.  Unless  some 
pulilicly  responsible  state  official  takes  a  more  active  role  in  authorizing  and 
directing  these  anticompetitive  practices  than  is  typical  today,  the  unified 
Bar's  fee  schedules  probaldy  will  l)e  deemed  to  represent  the  product  of  self- 
interested  private  action,  and  the  Parker  v.  Brown  defense  will  be  unavail- 
able. 

IV.    NATURE    OF    THE    LEGAL    SERVICES    MARKET 

Although  the  above  discus.sion  suggests  tiiat  miost  bar  associations  very 
likely  are  violating  antitrust  policies  by  their  use  of  privately  proimulgated 
minimum  fee  schedules,  it  also  seems  clear  from  Parker  v.  Broion  that  state 
officials  can.  if  they  wish,  devise  a  comprehensive  regulatory  scheme  that 
protecits  the  schedules  against  antitrust  attack.  I  personally  hope  that  the 
states  do  not  do  this ;  I  see  no  reason  at  present  for  the  states,  let  alone  the 
federal  government,  to  regulate  legal  fees.  But  if  a  state  attempts  to  do  so, 
under  the  protection  of  Parker  r.  Brown,  I  do  not  believe  that  it  will  act 
responsibly  if  it  merely  regulates  fees  in  the  lawyers'  interest,  without  address- 
ing the  broader,  more  fundamental  problem  of  making  legal  services  available 
to  everyone  who  needs  them,  at  fees  they  can  afford.  Nor  can  the  state  respon- 
sibly regulate  fees  \^ithout  inquiring  into  the  very  nature  of  the  legal 
services  market  and  evaluating  the  extent  to  which  that  market  should  truly 
reflect  the  kinds  of  competitive  coniditions  which  the  antitrust  laws  are 
intended  to  promote. 

I  would  therefore  like  to  turn  next  to  the  nature  of  the  legal  services 
market,  in  order  to  put  the  minimum  fee  issue  and  the  antitrust  response 
into  perspective. 

Under  the  premises  of  a  classical  competitive  market,  goods  and  services 
are    produced    and    distributed    roughly    in    accordance    with    the    preferences 


«See,  e.g..  Gas  Llgrht  Co.  v.  Gporgin   Power  Co.,  440  F.2d  ll.'^.T    1140   f,5th  Cir    1071) 
cert,    rtenieil.   404   TT.S.    1062    (1972>  :    Wnsliinffton    Gas    T/ight   Co.    v.    Virfrinla    Elpclric   & 
Power  Co..  4.S.S  F.2d  248    2,51    f4th  Cir.   1071)  :   George  R.  Whitten.  .Jr..  Ire.  v.   Pnfldoek 
Pool  Builders.  Inc.,  424  F.2d  2.5,  .SO-.^l    (1st  Cir.),  cert,  denied.  400  U.S.   850    (1070). 

**  Flee   Georpe   R.    Whitten.    .Tr.,   Inc.    v.    Paddock   Pool   Builders.    Inc..   424    F.2d    25     30 
(Ist^lr.).  cerf    denied.  400  V.fi.  850  (1070). 

*^'Slee  28  U.S.C.  §  2678   (1070).  See  nlno  50  U.S.C.  App.   §  20    (1970)  :  .SI   C.F  R    S  1028 
(1972). 
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of  consumers  who  are  fully  informed  about  their  altematives.*"  By  thus 
reying  on  a  free  market,  society  deems  it  legally  and  econoimically  irrelevant 
whether  a  lower  price  reflects  a  poorer  product.  The  choice  between  higher 
quality  or  lower  cost  is  one  thought  best  made  by  the  consumer,  even  if  the 
result  is  that  some  products  are  too  expensive  for  some  consumers  to  obtain. 

Whatever  would  be  the  merits  of  this  type  of  vigorous,  unregulated  com- 
petition among  lawyers,  it  is  obvious  that  the  legal  sei-vices  market  has  never 
purely  reflected  these  competitive  criteria.  Through  self-regulation,  the  profes- 
sion has  limited  access  to  lawyers  in  a  number  of  ways,  in  addition  to  setting 
minimum  fees.  On  the  supply  side  of  the  equation,  the  Bar  and  the  courts 
define  what  the  legal  tasks  are  that  can  be  performed  only  by  lawyers  duly 
admitted  to  the  Bar.  Laymen  are  not  permitted  to  compete.  Entry  into  the 
profession,  moreover,  is  highly  restricted  by  various  educational  and  "char- 
acter" requirements,  as  well  as  by  bar  examinations.  Many  jurisdictions  also 
impose  stringent  requirements  before  allowing  out-of-sitate  lawyers  to  practice 
in  the  area. 

On  the  demand  side  of  the  market,  advertising  and  solicitation  of  clients 
are  virtually  prohibited."  Many  laymen  thus  remain  unaware  that  a  lawyer's 
assistance  would  help  in  solving  their  problems.**  Even  simple  information 
about  the  relative  quality  and  cost  of  different  attorneys  is  exceedingly  difficult 
for  the  average  citizen  to  obtain ;  without  such  knowledge,  informed  consumer 
choices  and  meaningful  market  competition  are  unlikely,  at  best.*^ 

This  self-regulation  by  the  profession,  therefore,  has  kept  the  actual  demand 
for  legal  services  well  Itelow  what  the  real  demand  would  be  if  access  to 
lawyers  was  easier — or  if  laymen  were  authorized  to  provide  various  services 
which  ai-^  now  exclusively  provided  by  lawyers. 

Public  regulation  has  also  demanded  departures  from  a  classical  com- 
petitive model.  Certain  statutes  and  court  rules  set  legal  fees  in  specified 
cases.  More  importantly,  constitutional  rights  and  basic  fairness  require 
that  one's  right  to  coimsel  cannot  always  be  a  matter  for  determination  tiy 
the  economic  market.  The  couits  and  Congress,  therefore,  have  built  a  floor 
under  the  legal  services  market  by  assuring  that  the  very  poor  in  our 
society  can  receive  court-appointed  counsel  without  charge  in  most  criminal 
cases,  and  free  OEO  legal  services  lawyers  in  a  variety  of  civil  matters. 

The  result  of  this  professional  self-regulation,  on  the  one  hand,  and  our 
minimal  corrective  regulation  by  government,  on  the  other  hand,  has  been 
to  eliminate  meaningful  competition  for  legal  seiTices,  except  in  one  con- 
text. Only  in  large,  commercial  practice  does  the  legal  profession  resemble 
the  traditional  model  for  the  legal  market — one  with  open  access  to  informa- 
tion about  the  quality  of  service,  with  clients  possessing  some  sophistication 
regarding  their  legal  needs,  and  with  a  close-knit  coanmiuiity  where  lawyers 
are  both  visible  and  accessible.""  Corporate  and  other  wealthy  clients  have 
enough  information  and  sophistication  to  choose  intelligently  from  among 
corporate  law  firms.^^  But  other  potential  clients  rarely  take  the  time  and 
expense,  or  have  the  legal  knowledge  needed,  to  shop  around  for  the  best 
possible  lawyer  for  their  particular  case. 

Thus,  our  present  system  of  legal  services  delivery  is  well  adapted  to 
providing  for  upper  income  clients,  and  corrective  regulation  has  assi.sted 
some  of  the  poorest  clients.  But  virtually  no  systematic  effort  has  been  made 
to  provide  acce.ssible  and  affordable  legal  services  for  middle-income  people. 
Estimates  indicate  a  tremendous  degree  of  unmet  legal  need  among  that 
group :'-    but    because    many    of    their    legal    problems    are    not    profitable    to 

<"  See  generally  Areeda.  Antitrust  Analysis  5-9  ((1967). 

*~  See  ABA.  Code  of  Professional  Responsibility  DR  2-101.  2-10.3.  -S^ee  generally 
Comment.  Controlling  Lav^iiers  by  Bar  Association  and  Courts,  5  Harv.  Civ.  Rights- 
Civ.  Lib.  L.  Rev.  .301,  .348-54  (1970). 

<*  [Tlhe  structure  of  the  legal  profession  Is  middle  class  in  Its  assumptions.  We  as- 
sume that  the  lawyer  can  sit  quietly  in  his  office  awaitinjr  the  knock  on  the  door  by  a 
client  who  has  discovered  that  he  has  a  legal  problem  and  has  found  his  way  to  the 
lawyer's  otHce.  .  .  .  This  assumption  is  not  valid  for  the  great  mass  of  people  who  live 
in  povertv  in  the  Ignited  States."  Ares.  Poi^erty,  Civil  Liberties,  and  Civil  Rights:  A 
Symposium.  41  N.Y.TT.L.  Rev.  .328,  346  (1966). 

*^  .S'ee  Moore.  A  Case  for  Advertising  and  Solicitation,  Pro  Bono  Report  10,  11  (Aug., 
19-?.). 

°f  Chrtstensen.  supra  note  20,  at  129-35. 

SI  T^K  1 30. 

°2  See,  e.g.,  id.  at  25  ;  Cheatham,  A  Lawyer  When  Needed:  Legal  Services  for  the  Middle 
Classes.  63  Colum.  L,.  Rev.  973.  983  (1963)  See  also  Steiner.  Bargained-For  Group 
Legal  Services:  Aid  for  the  Average  Wage  Earner?,  11  Ariz.  L.  Rev.   617    (1969) 
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handle,  our  ciirrent  system  of  delivering  legal  services  results  in  their  being 
ignored.  Unlike  tlie  English,^'  we  have  not  adopted  a  system  which  would 
subsidize  everyone's  legal  fees,  to  the  extent  he  cannot  afford  to  pay  them. 
Among  the  reasons  we  have  not  done  so,  of  course,  has  been  our  reluctance 
for  the  government  to  interfere  with  the  profession's  own  regulation  of  its 
business. 

Given  these  conclusions  about  the  present  legal  sendees  market,  the  heated 
debate  over  the  validity  of  minimum  fee  schedules  may  be  of  slight  practical 
significance,  since  their  elimination  would  mean  very  little.  They  iiave  never 
had  much  impact  on  the  wealthier,  more  sophisticated  clients,  whose  problems 
and  lawyers  generally  require  far  more  than  the  Bar-established  minimum 
fees.  Indeed,  the  invalidation  of  minimum  fee  schedules  would  attract  little 
more  than  a  yawn  from  the  corporate  giants  or  from  their  many  retained  law 
firms.  It  is  in  the  poor  and  middle-income  communities  where  the  schedules 
are  thought  to  have  impact,  setting  prices  above  the  level  that  free  market 
competition  might  yield.  But  elimination  of  minimum  fee  schedules  by  itself 
will  not  result  in  free  competition.  If  entry  into  tlie  profession  continues  to  be 
restricted,  while  the  profession  defines  for  itself  what  work  must  be  done 
only  by  licensed  attorneys,  and  if  ethical  restrictions  and  tlie  professional 
mystique  continue  to  prevent  the  average  person  from  learning  about  the 
different  lawyers  available  and  their  relative  abilities  and  prices,  then  there  is 
little  reason  to  expect  that  the  elimination  of  fee  schedules  will  somhow  result 
in  significantly  lower  legal  fees.  Absent  meaninglTil  competitive  conditions,  the 
average  lav/yer  will  not  choose  to  charge  less  than  the  minimum  fees  charged 
by  other  members  of  the  profession,  whether  these  minimums  are  contained 
in  a  written  schedule  or  simply  represent  an  unspoken  understanding. 

Thus,  even  if  the  Goldfarh  i>laintiffs  or  the  antitrust  division  were  to  succeed 
in  striking  down  published  minimum  fee  schedules,  the  lawyers  -will  have 
lost  very  little  and  the  public  will  haA'e  gained  very  little.  Only  if  antitrust 
plaintiiffs  and  the  courts  are  prepared  somehow  to  invalidate  a  whole  range 
of  present  practices — such  as  restrictions  against  advertising  and  solicitation, 
liarriers  against  new  lav;yers  entering  the  market  and  rules  forbidding  laymen 
from  performing  certain  "legal"'  services — can  an  antitrust  approach  have  much 
of  an  impact;. 

In  my  opinion,  however,  such  a  vigorous  antitrust  approach  would  very 
likely  have  an  adverse  impact  on  everyone  concerned,  clients  and  lawyers 
alike.  Successful  enforcement  would  be  hampered  by  the  conscious  parallel- 
ism in  pricing  that  would  inevitably  occur  if  the  entry  of  lawyers  into  the 
market  continued  to  be  restricted.  Also,  lawyers'  use  of  the  whole  range  of 
commercial  advertising  and  solicitation  techniques  would  raise  numerous 
very  diflicult  problems  in  the  special  context  of  lawyer-client  relationships — 
especially  the  problem  of  overreaching  a  vulnerable  prospective  client  with 
the  implied  warranty  of  a  successful  legal  result.  Moreover,  even  if  antitrust 
enforcement  could  succeed  in  making  the  market  fully  competitive,  it  would 
fail  completely  to  regulate  th.e  quality  of  legal  services,  or  to  address  the 
great  need  to  l>roaden  the  access  of  lower  and  middle  income  persons  to 
needed  legal  assistance. 

My  own  view  is  that  the  principal  benefit  of  a  free  market — maximum 
production  of  desirecl  sen'ices  at  the  lowest  possible  price  levels — can  be 
achieved  by  methods  of  legal  services  regulation  which  do  not  have  the  risks 
inherent  in  a  strictly  competitive,  antitrust  appixiach. 

v.  'S^'IIAT  KIND  OF  REGULATION,  AND  BY  WHOII  ? 

The  best  system  for  regulating  the  legal  services  market  will  be  the  one 
which  most  effectively  deals  with  at  least  the  following  six  objectives: 

1.  Providing  all  memliers  of  tlie  public  with  the  information  necessary  to 
recognize  vrhen  they  have  a  legal  probleni : 

2.  Providing  the  pulfiic  with  all  the  information  i-equired  to  find  a  suitable 
lawyer  for  the  case; 

3.  Assuring  that  enough  competent  lawyers  are  available  to  handle  properly 
the  prospective  clients'  matters  : 

4.  Assuring  tlie  lowest  possible  costs  to  the  client  for  the  type  of  work  to 
be  done; 

^  See  Pelletipr.  Enqlish  Legal  Aid:  The  Successful  Experiment  in  Judicare,  40  U. 
Colo.  L.  Rev.  10  (1967). 
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5.  Assuring  tliat  the  lawTt'rs  receive  adequate  compensation  for  tlieir  work  ; 
and 

G.  Providing  subsidies  for  those  clients  who  cannot  afford  reasonable  legal 
fees  for   representation   which   in  fairness   they   should   receive. 

In  my  judgment  our  present  system  of  professional  regulation  fails  to 
deal  adetiuateiy  with  any  of  these  objectives,  with  the  possible  exception  of 
assuring  adeciuate  compensation  to  the  lawyers. 

I  believe  that  we  have  the  best  oppoi-tunity  for  achieving  all  six  of  these 
equally  impoi-tant  objectives  by  stressing  a  form  of  i-egulation  which  differs 
significantly  from  a  strict  antitrust  approach.  The  scheme  I  have  in  mind 
is  a  combination  of  tv»'o  approaches  which  currently  are  receiving  coinsiderable 
attention :  first,  continue<l  emphasis  on  providing  free  legal  sei'vices  to  the 
poor  at  public  expense — i.e.,  a  guaranteed  floor  under  the  legal  services  market ; 
and,  second,  adoption  of  private  ari'angements  for  group  legal  services  and 
legal  insurance  programs,"''  prima rilj   for  the  benefit  of  middle-income  families. 

Although  the  details  of  the  different  proposals  for  group  plans  vary  con- 
siderably, they  all  rely  on  basic  principles  long  prevalent  in  programs  of 
medical  insurance  and  group  medical  practice.^"  The  insurance  company  or 
group,  such  as  a  labor  union,  pays  all  or  part  of  the  member's  legal  fees  for 
specified  types  of  legal  services.  Under  some  plans  the  member  may  use 
virtually  any  attorney  of  his  choice;  under  otliers  he  must  choose  from 
among  a  List  of  recommended  attorneys,  or  utilize  the  staff  attorneys  hired 
by  tlie  group  to  serve  all  of  its  members.  Whatever  type  of  plan  is  used,  how- 
ever, the  directors  resiionsible  for  the  program  supply  the  members  with  tlie 
information  necessary  to  recognize  legal  problems.  The  directors  also  screen 
the  individual  hiwyere  to  whom  members  are  referred,  or  o'therwise  make 
sure  that  the  attorneys  meet  certain  minimum  qualifications.  And  they  nego- 
tiate with  individual  lawyei-s  or  bar  associations  over  the  salaries  or  fees  to 
be  charged  under  the  plan. 

Under  each  of  these  plans  the  participating  attorneys  will  receive  adequate 
fees,  determined  through  direct  negotiations  with  the  managers  of  tlie  plan ; 
and  yet  the  risk-syreading  principle  and  economies  of  scale  will  hopefully 
result  in  the  clients'  only  having  to  make  premium  or  fee  payments  which 
they  can  afford.  In  other  words,  the  attorney,  in  return  for  a  guaranteed 
volume  of  business,  will  agi-ee  to  set  a  set  salary  or  charge  per  case  under  the 
plan.  By  requiring  the  attorney  to  jiistify  his  charges  through  this  type  of 
true  bargaining  process,  the  resulting  legal  costs  may  well  be  less  than  the 
bar  association's  minimum  fees.  The  members  of  the  client  group  will  either  pay 
this  set  fee  or  pay  less,  depending  on  how  much  can  be  subsidized  by  the 
pool  of  premiums  oa*  other  contributions  paid  into  the  ijlan. 

Such  schemes  are  not  without  their  ov,'n  problems,  including  questions  about 
lay  interference  with  lawyer-client  relationships,  the  quality  of  services  which 
such  bargained  fees  will  permit,  and  even  the  possibility  of  collusion  between 
the  program  managers  and  the  lawyers  to  set  the  fees  too  high.  But  these 
problems  are  thoughtfully  being  addi-essed  by  proponents  of  these  plans,  and 
safeguards  can  be  developed. 

An  area  of  obvious  controversy  in  the  years  ahead  is  the  type  of  group 
which  can  properly  sponsor  a  group  legal  services  plan.  The  ABA  Code  of 
Profe-ssional  Responsibility  authorizes  nonprofit  organizations  to  recommend, 
furnish  or  pay  legal  services  to  its  members  or  beneficiaries  "only  in  tho.se 
instances  and  to  the  extent  that  controlling  constitutional  interpretation  at  the 
time  of  tlie  rendition  of  th.e  services  requires  the  allowance  of  such  legal 
service  activities  .  .  .  .•''^  ^Moreover,  except  as  limited  by  constitutional  intei-pre- 
tation,  the  Code  would  permit  even  these  protected  group  activities  only  if, 
inter  alia,  "ftlhe  primary  purposes  of  such  organization  do  not  include  the 
rendition  of  legal  services"  and  such  services  are  'incidental  and  reiisonably 
related  to  the  primary  pui-poses  of  such  organization."  ^'^  The  Code  accordingly 
gives  grudging  acceptance  to  recent  cases  where  the  U.S.  Supreme  Court  has 
upheld  the  consititutional  right  of  labor  unions  and  civil  rights  organizations, 

6*  See  generally  Symposium  on  Group  Legal  Services  and  the  Availability  of  Counsel, 
12  U.C.L.A.  L.  Rev.  279  (196.5)  :  Stolz.  Insurance  for  Legal  Services:  A  Preliminary 
Stufl-ii  of  Feasihility.  .35  U.  Chi.  L.  Rev.  417  (1968). 

6=  See  generally  Note,  The  Role  of  Prepaid  Group  Practice  in  Relieving  the  Medical 
Care  Crisis.  84  Harv.  L.  Rev.  887  (1971). 

58  ABA.  Code  of  Professional  Responsibility  DR  2-103(D)  (5). 

^Id.  DR  2-103(D)  (5)  (a),  (b). 
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for  example,  to  sponsor  group  legal  services  plans  directly  related  to  tiieir 
overriding  principal  purpose.^*  The  consumer  movement  in  tliis  country,  how- 
ever, surely  will  test  the  pi^ohibition  against  organizing  groups  with  the  primary 
pui-pose  of  providing  less  costly  legal  services.  If  bux-ial  societies  can  organize 
to  counter  the  high  cosit  of  funerals,  there  is  every  reason  to  believe  that 
•consiuner  groups  will  organize  to  provide  less  costly  esltate  planning  and 
probate  services — ^and  test  their  right  to  do  so  in  court. 

Obviously,  the  proliferation  of  legal  insurance  and  group  legal  services 
programs  will  have  the  potential  for  bringing  legal  assistance  to  thousands 
of  pei'sons  who  have  not  visited  a  lawyer  before ;  and  the  group  plans  should 
often  result  in  the  clients'  paying  lower  fees  than  those  generally  found  on 
bar  association  schedules.  This,  at  least,  was  the  experience  of  tlie  United 
Mine  Workers,  whose  group  legal  service  plan  covering  workmen's  compen- 
sation claims  cost  members  an  estimated  10  per  cent  of  what  they  would  have 
had  to  pay  individual  plaintiffs'  lawyers  charging  only  a  20  per  cent  con- 
tingent fee.  That  is,  tlie  claimant  only  had  to  pay  a  fee  equal  to  2  per  cent 
of  recoveries."" 

As  a  practical  matter,  therefore,  with  the  development  of  private  group 
plans  which  minimize  the  cost  to  the  client  while  assuring  a  fair  return  to 
the  lawyer,  a  detei-mination  of  the  minimum  fees  actually  received  by  num- 
erous lawyei's  in  the  community  for  many  types  of  transactions  will  likely  be 
shifted  from  unilateral  determination  by  the  bar  association  to  the  negotia- 
tions between  group  bargaining  units  and  the  lawyers  with  whom  they  seek 
to  do  business.  In  the  exchange  of  information  that  goes  into  such  bargain- 
ing, both  lawyers  and  pro.spective  clients  will  have  their  interests  represented 
in  the  fee-setting  process.  It  is  in  this  bargaining  process  where  the  real 
minimum  fees  ought  to  be  reached — i.e.,  the  minimum  possible  fees — with 
all  the  local  variations  inherent  in  such  an  approach. 

This  trend  toward  negotiated  fee  schedules  may  result  in  a  more  wooden 
approach  to  fees  than  many  would  tlnnk  desirable.  There  is  the  intrinsic 
danger  of  suggesting  that  particular  types  of  legal  work  impose  uniform 
demands  on  the  lawyer,  since  uniform  fees  have  been  set.  The  result  could 
be  that  a  lawyer,  foir  a  fixed  fee,  would  do  too  little  for  his  client.  Although 
this  concern  may  have  some  merit,  it  can  be  dealt  with  to  a  considerable 
extent  in  the  bargaining  process  as  fee  schedules  for  group  legal  services  are 
negotiated.  For  example,  there  is  no  reason  why  bargained  fee  schedules 
cannot  in  part  reflect  the  time  a  matter  requires — a  feature  contained  in  the 
fees  payable  to  appointed  counsel  under  the  Criminal  Justice  Act."" 

It  is  not  immediately  clear  how  the  minimum  fees  negotiated  under  a 
group  plan  will  affect  the  fees  which  lawyers  outside  such  a  plan  can  expect 
to  charge  their  clients.  Presumably  such  minimum  fees  will  not  iaffect  what 
lawyers  can  charge  their  wealthier  clients  who  need  or  desire  extra  services; 
but  arguably  and  hopefully  the  impact  of  a  group  plan  in  a  community 
WTHild  be  to  force  douTi  fees  in  certain  areas  of  practice  where  the  bargain- 
ing process  under  the  group  arrangement  reveals  publicly  that  the  fees  tradi- 
tionally charged  under  minimum  fee  schedules  are  inflated.  If  groiip  plans 
do  not  have  this  general  effect  on  fees,  then  of  course  we  will  remain  vulner- 
able to  the  fixing  of  various  fees  by  government. 

Implicit  in  ithe  proposed  expansion  of  free  legal  services  for  the  poor 
and  group  legal  services  for  middle-income  families  is  an  assumption  that 
enough  lawyers  will  be  available  to  serve  the  expanded  market — or  that  lay- 
men can  be  enrolled  to  perform  tasks  heretofore  handled  exclusively  by 
lawyers.  If  the  supply  of  legal  practitioners  does  not  expand  as  the  demand 
for  service  increases,  the  costs  of  services  will  not  go  down.  I  personally  am 
convinced,  therefore,  that  legal  services  ^^ill  not  become  broadly  available 
to  the  public  at  affordable  prices  unless  we  also  face  up  to  the  possibility 
that   some   services   now   monopolized   by   lawyers   may    not   require   lawyers 

68  United  Transportation  Union  v.  State  Bar  of  Miehigan.  401  U.S.  .576  (1971)  ;  United 
Mine  Workers  v.  Illinois  State  Bar  Assn.  380  U.S.  217  (1967)  ;  Brotherhood  of  Kallroad 
Trainmen  v.  Virginia  ex  rel.  Virginia  State  Bar.  377  U.S.  1  (1964)  ;  NAACP  v.  Button. 
371  U.S.  41.5  (1963). 

(■^  Sec  Note,  The  Supreme  Govrt.  1967  Term,  82  H.\RV.  I/.  Rkv.  ()3.  140  n.l3  (1968). 

«oi8  U.S.C.  §  3006A(d)(l)    (1970). 
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and  accoirdingly  should  be  turned  over  to  laymen."^  In  addition,  in  order  to 
expand  the  supply  of  lawyers  for  admittedly  legal  tasks,  the  use  of  parapro- 
fessionals  in  law  offices  must  be  increased — and  can  be  to  the  lawyer's  own 
profit."^ 

The  expansion  of  group  legal  services,  especially  if  accompanied  by  retluc- 
tion  of  the  types  of  tasks  handled  exclusively  by  lawyers,  may  have  a 
substantial  adverse  impact  on  smaller  law  firms  which  now  primarily  serve 
middle  ineonie  families  and  depend  for  survival  on  the  scheduled  minimum 
fees.  But  the  answer,  it  seems  to  me,  is  for  such  firms  to  enter  into  group 
legal  sei^vices  arrangements,  with  the  secui'ity  of  guaranteed  retainers  or 
referrals — not  to  sustain  a  particular  law  firm's  traditional  manner  of  prac- 
tice at  unnecessarily  high  costs  to  the  clients. 

I  realize  that  much  of  what  1  have  proposed  is  alarming  in  the  sense  that 
it  would  require  substantial  restructuring  of  the  delivery  of  legal  services. 
But  I  believe  that  our  profession  is  now  faced  with  only  two  alternatives : 
either  we  must  undertake  at  the  local  level  to  review  fee  practices  and 
encourage  the  kinds  of  private  group  legal  seinaces  which  will  result  in  the 
lowest  possible  fees  to  clients  for  each  kind  of  legal  .iob  in  a  particular  local- 
ity, or  we  w^U  face  further  regulation  by  the  federal  government,  through 
antitrust  efforts  and  fee-setting  of  the  sort  attempted  for  FHA  mortgages, 
and  possibly  even  creation  of  government-regulated  group  plans  akin  to  the 
private  ones  I  have  discussed.  We  merely  have  to  look  to  the  medical  field 
for  evidence  of  this  trend. 

Whatever  new  delivery  mechanisms  and  self-regulation  our  profession  under- 
takes, tliere  will  be  n(j  guarantee  against  further  government  intervention. 
Indeed,  w^e  cannot  even  assume  that  Congress  or  HUD  will  continue  to 
permit  lawyers  to  charge  settlement  fees  on  federally  insured  mortgages  in 
excess  of  prescribed  maximums.  On  the  other  hand,  I  believe  that  if  the  pro- 
fession moves  in  the  direction  I  have  suggested,  w-e  shall  have  a  powerful 
argument  that  our  house  is  in  order,  consumers  are  being  protected  through 
the  availability  of  group  plans  as  well  as  our  etliios  committees,  and  the 
federal   government   accordingly    ought   to    abstain    fi*om    fee    regulation. 

Whatever  happens  in  the  future,  the  point  remains  that  we  lawyers  are 
obliged,  as  a  matter  of  professional  ethics,  to  charge  no  more  than  a  particu- 
lar case  merits  and  to  seek  ways  to  broaden  the  availability  of  needed  legal 
services.  Even  if  legal  insurance  schemes  bring  the  costs  of  legal  services 
down  for  thousands  and  thousands  of  people,  the  likelihood  is  that  many 
more  people — ^to  the  extent  they  consult  lawyers  in  an  uncompetitive  market 
— ^^ill  be  literally  at  the  lawyer's  mercy  for  the  amount  of  the  fee,  despite 
increased  public  awareness  of  the  minimum  fees  negotiated  under  group 
plans.  It  will  be  intere.sting  to  see  whether  our  profession,  with  its  history 
of  self- regulation,  will  increase  its  efforts  to  prevent  lawyers  from  taking 
unfair  advantage  of  whatever  uncompetitive  segment  remains  in  the  legal 
market  .or  instead  will  yield  to  the  government  the  responsibility  for  keeping 
our  professional  conscience. 

Senator  Tunney.  Our  next  witness  is  jNIr,  Bruce  Wilson,  Actins: 
Assistant  Attorney  General  of  the  United  States,  Department  of 
Justice. 

Mr.  Wilson,  we  are  very  appreciative  that  you  would  take  your 
time  from  your  very  busy  scheduls  this  morning;  to  be  with  us.  I 
reco^ize  the  demands  that  the  junior  Senator  from  California  has 
placed  upon  you,  inasmuch  as  you  were  testifying  on  my  bill  on  the 
House  side  and  now  before  this  subcommittee. 

Would  you  please  identify  the  gentlemen  with  you? 

"1  See  Christensen,  supra  note  20,  at  47-48. 

"-See  genetally  Brickman,  Expansion  of  the  Lawyering  Process  Through  a  New 
DeUi^ery  System:  The  Emergence  and  State  of  Legal  Paraprofessionalism,  71  C-OLUM.  L. 
Rev.  \1d?,  (1971)  ;  Turner,  Effective  Use  of  Law  Personnel,  38  J.  Bar  Ass'n  Kan.  301 
(1969)  ;  Symposium,  Legal  Paraprofessionals,  24  Vand.  L.  Rev.  1077  (1971). 
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STATEMENT  OF  BETJCE  WILSON,  ESQ.,  ACTING  ASSISTANT  ATTOR- 
NEY GENEEAL,  U.S.  DEPARTMENT  OF  JUSTICE;  ACCOMPANIED 
BY  LEWIS  BERNSTEIN,  CHIEF  OF  THE  SPECIAL  LITIGATION 
SECTION;  AND  KEITH  CLEARWATERS,  SPECIAL  ASSISTANT  TO 
THE  ASSISTANT  ATTORNEY  GENERAL 

Mr.  Wilson.  I  would  be  happy  to  do  that,  Mr.  Chairman. 

With  me,  on  my  right,  is  Keith  T.  Clearwaters,  special  assistant 
to  the  Assistant  Attorney  Gencml,  and,  on  my  left,  Mr.  Lewis  Bern- 
stein, Chief  of  our  Special  Litigation  Section. 

We  are  pleased  to  be  here  today  to  discuss  the  subject  of  minimum 
fee  schedules  whicli  have  been  established  and  in  varying  measures 
enforced  by  a  number  of  State  and  local  bar  associations. 

You  have  asked  for  the  views  of  the  Department  of  Justice  as  to 
whether  such  fee  schedules  are  illegal  under  the  antitrust  laws.  Our 
short  answer  is  that  they  are  illegal.  This  conclusion  has  been  ex- 
pressed by  Department  officials  in  a  nimiiber  of  speeches  in  recent 
years.  I  have  with  me  today  copies  of  these  statements  and  would 
like  to  submit  them  to  the  subcommittee  for  the  record. 

Senator  Tunney.  They  will  be  included  in  the  record.^ 

Mr.  Wilson.  Thank  you,  Mr.  Chairman. 

The  Department  has  lately  focused  increased  attention  upon  anti- 
competitive conduct  in  the  service  sector  of  this  Nation's  economy. 
We  have  become  increasingly  service- oriented  in  our  purchases,  as 
consmners.  Price  fixing  and  other  anti- competitive  conduct  in  the 
service  area,  therefore,  have  direct  and  adverse  impacts  on  the  con- 
sumer's pocketbook. 

In  line  with  our  increased  attention  to  the  service  industries,  we 
have  brought  suit  against  a  number  of  professional  associations 
charging  that  various  arrangements  to  eliminate  competitive  bidding 
among  their  members,  or  otherwise  to  restrain  competition  in  fees 
charged  by  their  members,  violate  Section  1  of  the  Sherman  Act, 
which  prohibits  unreasonable  restraints  of  trade.  In  December  1972 
we  filed  a  civil  complaint  against  the  National  Society  of  Profes- 
sional Engineers,  charging  that  the  society's  code  of  ethics  prohibit- 
ing its  members  from  submitting  competitive  bids  for  engineering 
services  violated  Section  1  of  the  Shennan  Act.  While  we  have  never 
taken  the  position  that  price  is  the  only  factor  to  be  considered  in 
obtaining  the  services  of  a  qualified  professional,  whether  he  be 
engmeer,  architect,  doctor,  or  lawyer,  in  our  view  it  should  be  one 
factor  to  be  considered  along  with  other  professional  characteristics, 
and  one  that  should  not  be  controlled  by  agreement  among  members 
of  the  professions.  For  that  reason  we  have  consistently  proceeded 
against  arrangements  to  eliminate  professional  bans  on  competitive 
bidding. 

Although  we  have  brought  actions,  as  I  have  indicated,  against  a 
number  of  professional  organizations,  we  have  yet  to  bring  a  case 
against  a  bar  association.  I  expect  that  such  a  case  will  be  brought 


^  Set  forth  on  page  174. 
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by  the  Department  in  the  near  future.  We  now  have  pendino^  a 
number  of  investigations  of  bar  associations  across  the  country.  We 
are  proceeding  in  these  investig-ations  and  we  have  issued  civil  inves- 
tigative demands  to  bar  associations,  requiring  the  produotion  of 
documents  relating  to  minimum  fees  schedules,  their  origins,  and 
their  enforceanent.  As  these  investigations  and  others  are  worked  up, 
I  would  expect  a  case  or  two  to  follow  if  we  find  suitable  evidence. 

I  might  add  that  we  have  seen  encouraging  signs  that  a  number  of 
bar  associations  have  voluntarily  abandoned  their  minimum  fee 
schedules.  State  bar  associations  in  Florida,  IMichigan,  and  Massa- 
chusetts, and  local  associations  in  Pennsylvania  have  announced  the 
abandonment  of  this  practice.  I  should  add  that  this  list  is  not  neces- 
sarily exhaustive.  I  would  caution,  however,  that  those  bar  associa- 
tions which  abandoned  their  fee  schedule  only  after  we  have  com- 
menced an  investigation  may  still  be  subject  to  prosecution  under 
the  antitrust  laws.  A  price  fixing  conspiracy  which  is  abandoned  only 
after  the  Government  begins  to  investigate  should  not  escape  prose- 
cution. And  we  can  and  will  move  in  to  investigate  without  further 
warning. 

I  think  it  may  be  helpful  to  describe  briefly  the  typical  minimum 
fee  arrangement  and  then  to  discuss  our  views  on  why  we  think  such 
arrangements  are  illegal. 

Fee  schedules  are  generailly  developed  by  a  committee  of  lawyers 
appointed  by  a  bar  association  to  study  lawyers'  fees  for  various 
kinds  of  services.  These  committees,  which  are  in  effect  groups  of 
competitors  sitting  down  to  discuss  prices,  decide  what  fees  should 
normallv  be  charged  for  a  variety  of  legal  services.  Votes  are  some- 
times taken  by  the  committee,  and,  indeed,  on  occasion  by  the  entire 
membership  of  the  Association.  The  results  of  these  deliberations 
are  circulated  to  the  members  of  the  bar  association  in  the  form  of 
minimum  suggested  fees.  These  fee  schedules  are  often  more  than 
mere  suggestions.  The}^  are  at  tames  accompanied  by  a  threat  of  dis- 
ciplinary action  for  those  who  systematically  choose  to  undercut  the 
suggested  fees.  IMembers  of  the  bar  who  prefer  to  charge  fees  lower 
than  those  suggested  may  be  threatened  with  loss  of  the  right  to 
practice  haw  because,  in  competing  on  fees,  they  have  engaged  in 
so-called  "imethical  conduct  and  solicitation." 

In  reality,  these  fee  arrangements  can  be  viewed  as  little  more 
than  classic  cartel  price  fixing.  As  such  they  are  per  se  violations  of 
the  antitrust  laws.  One  is  reminded  of  the  protectionist  devices  em- 
ployed by  the  guilds  of  the  middle  ages.  But,  since  1890,  Section  1 
of  the  Sherman  Act  has  prohibited  every  combination  of  conspiracy 
which  Tuireasonably  restrains  trade  and  commerce  among  the  several 
states. 

The  "dread  of  enhancement  of  prices"  which  underlies  the  Sher- 
man Act  early  resulted  in  the  rule  that  arrangements  between  com- 
petitors which  affect  price,  either  directly  or  indirectly,  are  per  se 
violations  of  section  1.  That  the  motives  of  the  parties  to  a  price- 
fixing  agreement  may  not  be  good,  or  that  the  agreed  upon  price 
may  be  "reasonable,"  offers  no  defense. 
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The  Supreme  Court,  in    United  States   v.   Real  Estate  Boards^ 

declared  that : 

Price  fixing  is  per  se  an  unreasonable  restraint  of  trade.  It  is  not  for  the 
courts  to  determine  whether  in  particular  settings  price-fixing  senses  an  honor- 
able or  worthy  end.  An  agreement  shown  either  by  adherence  to  a  price  schedule 
or  by  proof  of  consensual  action  fixing  the  uniform  or  minimum  price,  is  itself 
illegkl  under  the  Sherman  Act,  no  matter  what  end  it  was  designed  to  serve. 

It  seems  clear  that  minimum  fee  schedules  of  the  type  I  have 
described  raise  the  cost  of  legal  services  to  the  consuming  public, 
dGp>rive  the  consumer  of  a  choice  based  at  least  in  part  upon  the 
price  of  services  he  must  purchase,  and  invade  the  right  of  the  legal 
practitioner  to  determine  on  an  indi\adual  basis  his  charge  for  serv- 
ices, reflecting,  his  own  costs  ?iid  abilities.  Such  schedules  in  our 
view  come  into  direct  conflict  with  the  goals  of  the  Sherman  Act  by 
enhancing  prices  and  limiting  individual  competitive  freedom. 

Nor  do  I  think  there  can  be  much  doubt  as  to  the  proposition  that 
minimum  fee  schedules  are  indeed  intended  to  affect  the  prices 
charged  by  lawyers.  Even  one  schedule  which  emphasizes  thiat  com- 
pliance is  voluntaa-y,  not  mandatory,  points  out  that  "the  lawyer  who 
fails  to  make  adequate  charges  fails  to  meet  his  obligations  to  him- 
self, the  profession,  and  to  the  clients  he  serves." 

The  same  scliedule  maizes  clear  its  purpose.  It  says  the  lawyer  must 

*  *  *  have  a  guide  as  to  what  to  charge  for  *  *  *  [his]  time  in  order  to 
maintain  his  office,  equipment  and  library,  to  compensate  his  employees  properly, 
and  to  furnish  himself  with  a  sufficient  income  to  care  for  himself  and  his 
family,  and  to  provide  for  his  retirement. 

All  these  are,  indeed,  noble  goals.  But  the  achievement  of  goals 
cannot  disregard  the  means  by  which  the  ends  are  achieved.  As  the 
Supreme  Court  put  it  less  than  5  years  ago,  "price  is  too  critical,  too 
sensitive  a  control  to  allow  it  to  be  used  even  in  an  informal  manner 
to  restrain  competition." 

I  think  it  is  also  important  to  note  the  areas  in  which  minimum 
fee  schedules  tend  to  have  their  most  severe  impact.  It  is  obviously 
not  upon  the  well-to-do,  or  upon  our  large  business  corporations, 
that  may  have  extensive  legal  business  and  the  ability  to  negotiate 
with  counsel  as  to  an  appropriate  hourly  fee.  It  is  not  necessarily 
upon  the  poor,  who  in  recent  years  have  been  the  recipients — and 
properly  so — of  subsidized  legal  services.  But  between  these  two 
extremes  are  a  large  number  of  middle-income  wage  earners  who 
must — or  at  least  should — ^consult  the  legal  profession  at  least  once 
in  their  lives,  if  only  as  to  the  purchase  of  a  residence  or  the  disposi- 
tion of  their  estates.  Here  there  are  no  subsidized  services  nor  the 
ability  to  pay  artificially  inflated  fees.  Here  the  benefits  of  free  and 
open  competition  are  most  essential. 

It  may  well  be  that  any  antitrust  action  challenging  minimum  fee 
schedules  will  be  met  with  a  number  of  asserted  defenses  by  bar 
associations.  Let  me  discuss  these  defenses.  I  believe  they  will  all  fail 
on  the  merits. 

Section  1  of  the  Sherman  Act,  of  course,  requires  a  showing  that  a 
partioilar  anticompetitive  arrangement  constitutes  a  restraint  on 
interstate  commerce.  Bar  associations  may  raise  the  defense  that 
their  activities  are  purely  intrastate  and  do  not  involve  the  requisite 
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effect  on  commerce  among  the  States.  As  Judge  Richard  W. 
McLaron.  then  Assistant  Attorney  General,  advised  m  1970,  those 
who  would  hang  their  defense  on  this  theory  are  placmg  reliance  on 
"a  very  slender  reed  indeed." 

The^  commerce  clause  has  been  expanded  by  judicial  opinion  to 
reach  a  variety  of  conduct  which  may  have  at  one  time  been  thought 
to  be  purely  local  in  nature.  In  view  of  the  fact  that  attorneys  today 
deal  in  transactions  involving  interstate  linancmg,  represent  business 
concerns  wliich  ship  goods  across  State  lines,  and  engage  in  a  variety 
of  professional  activities  having  numerous  ramifications  on  interstate 
connnerce,  I  believe  the  "commerce  defense"  will  ultimately  fail. 

A  bar  association  might  also  raise  as  a  defense  that  it  is  exempted 
on  the  groimds  that  it  is  a  "learned  profession."  The  Sherman  Act, 
of  course,  reaches  only  restraints  in  "trade  or  commerce."  Thus,  the 
argmnent  goes,  the  legal  profession  is  not  involved  in  the  hurly-burly 
of  the  commercial  world  and  enjoys  some  special  professional  exemp- 
tion from  the  anti-trust  laws. 

Although  the  Supreme  Court  has  yet  to  rule  on  this  specific  ques- 
tion, there  are  dicta  in  decisions  which  indicate  there  may  be  such  an 
exemption.  The  decisions  handed  down  by  the  Court  in  1934  and 
aga.in  cited  in  1932,  declare : 

Whenever  any  oceupation,  employment,  or  business  is  carried  on  for  the 
puiu)ose  of  profit,  or  gain,  or  a  livelihood,  not  in  the  liberal  arts  or  in  the  learned 
professions,  it  is  consitantly  called  a  trade. 

In  our  view,  this  claim  of  exemption  is  flimsy,  to  say  the  least.  It 
was  raised  and  relied  upon  by  the  U.S.  District  Court  for  the  District 
of  Columbia  in  connection  with  the  medical  profession  in  United 
States  V.  American  Medical  Association.  But  the  Court  of  Appeals 
reversed  on  the  grounds  that  the  reference  to  "learned  professions" 
by  the  Supreme  Court  was  purely  casual  and  not  controlling  as  to 
the  medical  profession.  On  certiorari,  the  Supreme  Court  avoided 
decision  of  the  question  whether  a  "learned  profession"  exemption 
existed.  Instead,  it  affirmed  the  Court  of  Appeals  on  the  groimd  that 
that  restraint  involved  in  what  case  did  not  affect  the  practice  of 
medicine,  but  mstead  restrained  the  business  of  Group  Health,  a 
corporation  providing  medical  care  and  hospitalization  on  a  risk- 
sharing  prepayment  plan. 

Clearly  this  so-called  exemption  has  not  protected  other  profes- 
sions from  antitrust  attack.  And  the  District  Court  in  a  suit  against 
four  Virgmia  Bar  Associations,  GoJdfarh  v.  Virginia  State  Bar., 
declared, "rat her  forcefully,  to  endorse  such  an  exemption,  in  a  suit 
brought  by  one  of  your  witnesses  here  this  morning: 

The  Court  has  some  question  vphether  the  adoption  of  a  minimum  fee  schedule 
is  itself  "professional."  It  seems  to  the  Court  that  there  is  a  basic  incon- 
sistency between  the  lofty  position  that  professional  services,  not  commodities, 
are  here  involved  and  the  position  that  a  mdnimum  fee  schedule  is  proper.  The 
former  properly  contemplates  differences  in  abilities,  worth  and  energies  ex- 
pended of  those  rendering  the  services.  Such  differences  are  made  as  mean- 
ingless by  a  maximum  fee  schedule  as  they  would  be  by  a  maximum  fee 
schedule.  Although  there  is  as  yet  no  evidence  of  this  here,  the  minimum  fee 
schedule  does  no't  permit  the  charging,  by  an  attorney,  of  more  than  the 
servic-es  are  worth.  Certainly  fee  setting  is  tlie  least  "learned"  part  of  the 
profession. 

24-625 — 74 12 
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We  are  prepared  to  test  the  A^alidity  of  the  alleged  "learned  pro- 
fession" exemption,  and,  based  upon  our  review  of  the  cases,  I  think 
there  is  great  risk  in  a  bar  association  relying  on  this  defense  for 
othemvise  anti-competitive  conduct. 

Finally,  the  bar  associations  may  urge  that  they  are  instrumental- 
ities of  the  State  and  that  antitrust  action  against  fee  finding  is 
barred  by  the  doctrine  of  Parher  v.  Broion. 

Parker  v.  Brown  was  a  suit  to  enjoin  California's  director  of  agri- 
culture from  enforcing  an  agricultural  proration  program  estab- 
lished pursuant  to  State  legislation.  Such  proration_  marketing  pro- 
grams were  specifically  provided  for  in  the  legislation,  as  were  the 
penalties  for  noncompliance.  Further,  even  though  organization  of  a 
proration  zone  was  first  proposed,  according  to  the  Supreme  Court, 
by  private  parties,  that  is,  the  producers,  and  although  the  prorate 
programs  had  to  be  approved  by  a  referendum  of  producers,  it  was 
"the  State,  acting  through  the  commission  which  adopts  the  program 
and  which  enforces  it  with  penal  sanctions,  in  the  execution  of^  a 
governmental  policy."  Here,  the  State  Agricultural  Prorate  Advis- 
ory Commission  ha.d  the  final  authority  to  revise,  modify,  reject  or 
approve  proposed  proration  programs.  This  was  done  after  a  public 
hearino-  and  on  findings  that  the  program  would  carry  out  the  objec- 
tives of  the  legislation.  Thus,  the  State  agency  possessed  and  exer- 
cised full  control  over  the  establishment  of  the  proration  programs. 
That  the  State  was  the  ultimate  source  of  these  programs  was  clear. 

The  Supreme  Court  held  that  the  prorate  program  in  question  was 
lawful  under  the  Sherman  Act.  Specifically,  the  Court  stated : 

We  find  nothing  in  the  language  of  the  Sheiinan  Act  or  its  history  which 
suggesits  that  its  purpose  was  to  restrain  a  state  or  its  officers  or  agents  from 
activities  directed  by  its  legislature. 

Even  so,  all  actions  taken  by  a  State  agency  will  not  necessiarily 
be  protected  from  antitrust  attack.  Judge  Coffin,  in  George  R.  Whit- 
ten^  Jr.,  Inc.  V.  Paddoclc  Pool  Builders,  discussed  at  some  length  the 
limitations  on  PorJcer.  After  nothing  that  the  Supreme  Court  in 
Parker  had  found  "indications  of  deliberate  government  guidance," 
he  stated : 

The  Court's  emphasis  on  the  extent  of  the  state's  involvement  preclude^, 
the  facile  conclusion  that  action  by  any  public  official  automatically  confers 
exemption.  As  one  commentator  has  observed,  the  assention  that  an  act  is  valid 
governmental  action  *  *  *  suggests  inquiry  rather  than  ends  it  *  *  *  Generally, 
the  underlying  issue  in  determining  the  applicability  of  such  an  exemption  is 
the  degree  of  governmental  involvement  in.  and  supervision  over,  the  allegedly 
wrongful  private  activity.  Our  reading  of  Parker  convinces  us  that  valid  gov- 
ernment action  confers  antitrust  immunity  only  when  government  determines 
that  competition  is  not  the  summum  bonum  in  a  particular  field  and  deliberately 
attempts  to  provide  an  alternate  form  of  public  regulation. 

Thus,  Judge  Coffin  read  the  Parker  immunity  as  applying  only  to 
"deliberate  governmental  occupation  of  a  field  normally  left  to  the 
free  winds  of  competition."  In  addition,  even  if  such  occupation  of  a 
field  does  not  exist,  "no  exemption  will  be  found  if  state  encourage- 
ment of  price  stability  falls  short  of  the  delegation  and  approval  in 
Pai-ker." 

Thus  Judge  Coffin  would  not  apply  the  Parker  doctrine  where  the 
State  involvement  in  the  establisliment  of  the  restraint  of  trade  does 
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not  provide  sufficient  guidance  and  control  over  the  type  and  extent 
of  tlie  restraint. 

Further,  Judge  Coffiji  noted  that  even  where  the  State  has  chosen 
to  regulate  a  field,  if  the  "state  policy  is  neutral  or  silent  with  respect 
to  restraints  of  trade,"  then  antitrust  iinniunity  sliould  be  denied  as 
"there  is  no  conflict.  *  *  *  between  state  regulatory  action  and  the 
policy  of  unfettered  competition." 

In  our  view,  also,  there  is  a  very  strong  distinction  to  be  made 
between  State  action  which  commands-,  private  price  fixing  and  State 
action  which  only  acquiesces  in  anticompetitive  conduct.  This  dis- 
tinction was  very  clearly  recognized  by  the  District  Court  in  United 
States  V.  Pacific  Southwest  Airlines.  The  defendants  moved  to  dis- 
miss this  merger  case  on  the  ground  that  the  California  Public  Utili- 
ties Commission  had  authority  to  approve  the  acquisition,  and  that, 
therefore,  the  merger  was  immune  from  Federal  antitrust  law  imder 
Parker  v.  Brown  doctrine,  as  the  merger  was  sanctioned  by  State 
action.  The  district  court,  noting  that  the  PUC's  approval  did  not 
represent  a  command  to  merge  by  the  State,  foimd  that  Parker  v. 
Brown  should  be  distinguished.  The  opinion  construed  Parker  as 
declaring  oiAj  that  the  antitrust  laws  should  not  interfere  with  State 
action  which  directs  or  coniinands  private  parties  to  engage  in  anti- 
competitive conduct.  The  district  court  declared: 

The  [Supreme]  Court  used  language  indicative  of  desiring  the  Sherman 
Act  not  to  interfere  with  state  legislature  direot-ed,  commanded,  or  imposed 
action.  Parker  at  350-352.  Certainly  it  is  difficult  to  suggest  that  PSA  and  Air 
California  have  been  directed  or  commanded  to  merge  by  the  PUC  in  light 
of  the  "public  interest"  in  such  a  merger.  Going  one  step  further,  while  PUC 
authorization  is  necessary  for  the  merger  to  take  place,  one  it  approvews.  the 
PUC  cannot  order  such  a  me-rger.  Tt  merely  stamps  the  merger  transaction 
wi-th  approval  and  stands  aside  leaving  it  to  the  parties  to  execute  the  plan. 

Activities  which  are  merely  permitted  by  the  State  would  not, 
under  the  theory  of  this  case,  l3e  imnumized. 

With  respect  to  State  bar  association  conduct,  I  think  we  would 
contend  that  State  legislation  which  simply  recognized  a  State  bar 
association  as  an  entity  formed  to  govern  professional  conduct  and 
provide  for  admission  and  ethical  standards  is  no  shelter  for  fee 
fixing. 

Even  should  the  state  command  fee  fixing,  it  could  be  argued  that 
Parker  v.  Brown  would  not  apply.  Under  the  Supremacy  Clause 
state  action  which  is  preempted  by  Federal  legislation  under  the 
commerce  clause  or  other  Federal  constitutional  mandate  cannot  be 
upheld.  State  laws  which  are  inconsistent  with  legitimate  Federal 
legislation  will  not  pre^iail.  The  Supreme  Court  has  stated  that  "the 
sovereign  power  of  the  States  is  necessarily  diminished  to  the  extent 
of  the  grants  of  power  to  the  Federal  Government  in  the  Constitu- 
tion." In  Parker,  we  should  remember  the  restraint  involved  was  not 
inconsistent  with  overall  Federal  policy.  And  the  California  Agricul- 
tural Prorate  Act  was  found  to  be  consistent  with  the  Federal  Agri- 
cultural Adjustment  Act.  Thus  it  is  entirely  possible  that,  even  where 
a  State  does  e^ddence  an  intention  to  substitute  regulation  for  com- 
petition, a  State  Bar  Association's  activities  may  not  be  protected 
from  anititriist  attack  if  those  actd^dties  are  dramatically  at  odds  witli 
Federal  policy — ^in  this  case,  the  antitrust  laws. 
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In  short.,  on  the  basis  of  this  discussion,  it  is  the  position  of  the 
Department  that  lawyers'  minimum  fee  schedules  amomit  to  anti- 
trust violations  and,  further,  that  this  conduct  is  not  exempted  under 
the  antitrust  laws  of  the  United  States. 

Mr.  Chairman,  that  concludes  my  prepared  statement.  I  and  my 
coUeagiies  will  be  happy  to  answer  any  questions  you  may  have. 

Senator  Tunney.  Thank  you  very  much,  Mr.  Wilson. 

Ibsen  says  that  the  crown  jewel  in  a  lawyer's  crown  is  his  ability 
through  consummate  rhetorical  artistry  to  obfuscate  issues.  I  thinlc 
you  have  destroyed  that  myth  today  by  very  clearly,  and  vesry  con- 
vincing articulating  a  statement  which  is,  at  least  for  me  totally 
persuasive.  I  think  it  is  an  excellent  statement  and  I  want  to  thank 
you  for  the  time  that  you  and  the  Division  took  in  preparing  it. 

It  lays  out  the  issues  as  well  as  they  can  be  laid  out.  It  states  in 
unequi vocable  terms  just  exactly  what  the  Department's  position  is. 

Mr.  Wilson.  Thank  you,  Mr.  Chairman. 

Senator  Tunney.  IMaybe  I  feel  as  strongly  as  I  do,  because  I  agree 
with  it  strongly. 

Mr.  Wilson.  Thank  you. 

Senator  Tunney.  As  you  know,  the  Gdldfarh  case  held  that  Vir- 
ginia State  Bar,  as  distinguished  from  the  Fairfax  County  Bar,  was 
immune  from  suit  under  the  Federal  antitrust  laws,  imder  the  doc- 
trine of  Parker  v.  Brown..  In  your  testimony,  you  indicated  that  in 
the  opinion  of  the  Antitrust  JDi vision,  it  could  be  argued  that  the 
Parher  doctrine  would  not  apply;  is  that  correct? 

Mr.  Wilson.  That  is  correct,  Mr.  Chairman. 

Senator  Tunney.  And  then  it  was  my  thought,  based  on  your  tes- 
timony, that  subsequent  actions  may  be  brought.  It  is  the  position  of 
the  Department  that  even  though  you  have  a  State  bar  association, 
the  State  bar  association  will  not  be  considered  immune  from  the 
operation  of  the  Sherman  and  Clayton  antitrust  laws? 

Mr.  Wilson.  Well,  there  are  various  gradations.  I  do  not  know  of 
any  State  bar  association  which  existf.  under  State  legislation  which 
specifically  commands  it  to  go  out  and  fix  prices.  This  is  generally 
considered  a  part  of  the  mandate  under  legislation  which,  for  exam- 
ple, might  give  an  integrated  State  bar  the  right  to  control  the 
ethical  standards  of  the  profession.  Under  such  general  legislation,  I 
think  it  is  probably  much  more  clear  that  Parker.^  at  least  in  our 
view,  would  be  inapplicable  than  it  would  be,  as  I  indicated  in  my 
testimony,  if  we  had  a  flatout  statute  that  said,  yes,  go  and  fix  prices 
and 

Senator  Tunney.  But,  as  I  listened  to  your  testimony  and  read  it 
along  with  you,  from  that,  I  would  assume  that  any  kind  of  mini- 
mum fe^  schedules,  whether  they  are  the  result  of  State  bar  action 
or  local  bar  action,  are  considered  by  the  Division  in  the  Justice 
Department  to  be  a  violation  of  the  antitrust  laws,  if  they  enforce  it 
in  any  way  upon  the  participating  attorneys  in  the  bar. 

Mr.  Wilson.  I  think,  in  general,  that  would  be  true.  I  suppose  I 
could  conceive  of  some  county  bar  association  located  in  the  middle 
of  some  large  State  which  had  no  industry  within  the  county,  or 
within  a  particular  town,  for  example,  where  you  would  have  to 
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stretch  the  interstate  cormnerce  issue  pretty  far,  but  I  think,  in  gen- 
eral, that  is  pretty  clear  because  I  think  most  lawyers  in  their  oper- 
ation today  have"^some  sort  of  effect  on  interstate  commerce. 

Now,  oiie  purpose  which  is  frequently  cited,  for  example,  as  a 
reason  for  minimmn  fee  schedules,  is  to  give  newly  admitted  mem- 
bers of  the  bar  some  indication  of  what  the  going  rate  is  in  the  com- 
munity of  their  services  and  what  they  ought  to  charge.  It  seems  to 
me  you  can  accomplish  that  objective,  for  example,  by  having  a  book 
which  says,  all  right,  for  the  preparation  of  a  simple  marital  deduc- 
tion will^  it  will  take  an  experienced  lawyer  IV2  hours  by  whatever 
price  he  thinks  he  is  worth,  whatever  price  he  can  charge  in  a  com- 
petitive market. 

Senator  Tunney.  Are  you  saying  that  a  relative  value  schedule  of 
the  services,  which  would  be  promulgated  by  the  local  bar,  would  be 
certainly  permissible? 

Mr.  WiLSOx.  I  would  think  it  would  have  to  be  based  upon  some 
«ort  of  em.pirical  evidence.  Otherwise,  if  you  just  sit  down  without 
any  empirical  evidence  and  decide  how  long  it  takes  an  experienced 
bar  memiber  to  draw  up  a  will  or  handle  an  uncontested  divorce,  or 
set  up  a  trust,  a  simple  trust,  then  it  seems  to  me  you  are  again  enter- 
ing into  the  area  where  you  might  indeed  have  an  agreement  which 
would  have  an  effect  on  the  price.  That  is  much  less  clear  to  me, 
Senator,  than  the  minimum  fee  schedules,  as  they  have  existed  in  the 
past,  where  they  actually  have  dollar  figures. 

If  you  are  basing  it  on  empirical  evidence — a  survey,  for  example — 
you  are  getting  away  from  the  idea  you  are  doing  it  by  agreement. 

Senator  Tunney."  Right.  I  agree  "with  that.  What  about  the  need 
for  clarification  of  the  law  by  congressional  enactment?  Some  sug- 
gest that  such  clarification  is  needed  and  others  suggests  that_  it 
would  be  a  very  bad  thing  been  use  the  bar  ought  to  be  able  to  police 
itself.  I  understand  from  your  testimony  that  you  are  going  to  make 
sure,  working  through  the  Justice  Department,  that  the  problem  is 
taken  care  of  using  the  existing  laws.  Do  you  feel  that  there  is  any 
need  for  additional  legislation  in  this  area? 

Mr.  Wilson.  I  think  it  can  be  handled  under  the  existing  legisla- 
tion in  the  form  of  the  Sherman  Act.  As  an  antitrust  enforcement 
oifioer  now  for  close  to  4i/^  years  and,  before  that,  in  private  prac- 
tice, I  have  an  affedtion  for  the  antitrust  laws,  and  a  natural  reluct- 
ance to  start  tinkering  with  the  substantive  law.  Certainly,  there  are 
areas  which  the  Senator  has  recognized  in  which  we  can  improve  our 
procedures,  but  I  don't  thmk  we  ought  to  tinker  with  the  substantive 
law. 

Senator  Tunney.  I  agree  that  the  Sherman  Act  and  the  Clayton 
Act  state  the  law  very  clearly  and  those  are  great  acts.  The  question 
is,  the  interpretation  of  them  and  the  enforcement  of  them. 

Mr.  Wilson.  I  think.  Senator,  here  you  have  a  situation  which  is 
true  in  a  lot  of  areas.  The  Shennan  Act  is  a  very  general  act  which, 
when  passed  in  1890,  originally  applied  to  some  things  which  we 
wouldn't  think  of  applying  it  to  today.  As  a  matter  of  fact,  the 
Congress  specifically  said  labor  union  activity  is  not  what  we  meant, 
but  some  of  the  early  cases,  of  course,  did  deal  with  that.  And  if  we 
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get  into  an  area  that  the  Congress  did  not  want  us  or  intend  for  us 
to  get  into.  I  think  the  Congress  can  tell  us  that  again.  However, 
because  of  its  very  generality,  the  Sherman  Act  has  been  develc-ped 
by  the  counts  over  the  years  and  I  think  it  is  now  generally  regarded 
as  applying  across  the  "board  to  our  economy,  whether  we  are  dealing 
with  goods  or  services. 

For  a  long  time,  it  was  thought  perhaps  that  the  service  areas  of 
our  economy,  perhaps  because  they  did  not  deal  with  interstate  com- 
merce questions,  were  not  as  immediately  apparent  as  antitrust 
targets.  They  thouglit  themselx-es  to  be  exempt,  and  where  you  get 
into  that  kind  of  situation,  I  don't  think  you  can  turn  around  and 
just  get  out  of  bed  one  morning  and  say  that  services  are  in  inter- 
state commerce  and  start  indicting  people.  That  doesn't  seem  to  me 
to  be  a  very  fair  law  enforcement  system. 

We  started  this  progTam  in  earnest  in  1970.  We  have  issued  various 
warnings;  perhaps  the  clearest  one  is  the  one  today,  but  there  was 
another  clear  one  last  spring  when  T  went  up  to  my  home  State  of 
Pennsylvania  and  told  them,  basically,  what  I  told  you  today.  I  hope 
I  can  some  time  go  back  to  Pennsylvania,  but  I  am  not  sure  after 
that  speech. 

So  i  think  we  have  gone  far  enough  with  warnings.  We  are  getting 
compliance,  though,  and  I  am  encouraged  by  this.  Responsible  bar 
association  officials  are  doing  away  with  this  type  thing. 

Senator  Tunney.  I  think  that  you  are  rigliit.  I  don't  think  that 
legislation  is  need,  if  the  Antitrust  Division  of  the  Justice  Depart- 
ment were  to  pursue  the  remedies  available  to  it,  using  the  Sherman 
Act. 

Wliat  if  all  of  the  attorneys  in  the  community  form  a  partnership 
or  a  corporation  ? 

ISIr.  Wilson.  Then  I  think  perhaps  we  are  in  a  little  conceptual 
trouble  and  we  might  have  to  come  back  and  see  you. 

Senator  Tunney.  I  wish  I  hadn't  asked  that  question. 

If  the  legal  profession  is  subject  to  the  antitrust  laws,  might  not 
the  organized  bars'  prohibition  on  solicitation  and  advertising  be  an 
unreasonable  restraint  of  trade  ? 

Mr.  Wilson.  Well,  I  think  when  you  get  into  questions  of  bans  on 
advertising  and  agreed-upon  ]>ans  on  soliciting,  you  are  into  an  area 
which  is  probably  not,  "p^r  se.  In  other  words,  the  legal  profession 
can  advance  certain  arguments,  legitimate  arguments,  in  support  of 
a  ban  on  advertising.  This  really  gets  into  the  question  of  whether 
that  kind  of  a  thing  is  an  unreasonable  restraint  of  trade  and  cer- 
tainly the  answer,  I  think,  would  have  to  be  that  it  is  much  less  clear 
that  this  is  a  violation  of  the  antitrust  laws.  At  his  point,  I  would 
not  want  to  say  it  is,  and  I  would  not  want  to  say  it  isn't. 

Senator  Tunney.  That  is  judicious. 

I  don't  have  any  further  questions. 

Do  you,  ]\Ir.  Dawahare  ? 

Mr.  Dawahare.  If  the  minimum  fee  is  done  away  with,  as  it  looks 
like  it  may  very  well  be,  then  how  are  lawyers,  if  they  are  not  allowed 
to  advertise,  and  since  you  seem  to  think  that  is  not  necessarily  an 
unfair  practice,  how  are  they  going  to  let  the  people  know  just  what 
their  fees  are? 
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Mr.  Wilson.  Well,  the  retention  of  a  lawyer  is  rather  a  personal 
thing.  Certainly  he  can,  if  a  client  wanted  a  will,  he  could  go  and 
talk  with  a  couple  of  lawyers  and  say  that  he  wants  the  will  and 
what  do  you  charge  for  a  will.  This  lawyer  then  says  he  charges  $25 
and  then  the  client  knows  this  other  lawyer  charges  $30,  tliis  one 
over  here  charges,  say,  $35,  and  then  we  have  a  fellow  down  here  who 
only  charges  $20,  but  for  various  reasons,  he  doesn't  think  he  is  as 
good  as  the  other  lawyer,  so  that  the  consumer  can  make  his  own 
choice  on  a  competitive  basis.  This  is  what  competition  is  all  about. 

Mr,  Davv'ahare.  So  you  would  just  let  tlie  oonsiuner  travel  wher- 
ever he  wanted  to  rather  than  have  the  lawyer  advertise  and  have  it 
easier  for  the  client  to  know  what  the  cliarge  is?  You  would  ratlier 
have  the  consumer  go  aroimd  and  see  what  they  charge? 

Mr.  Wilson.  It  seems  to  me  to  be  a  very  simple  act  or  responsibil- 
ity to  ask  a  consumer  to  do  a  little  shopping  aroimd  and  take  pen  in 
hand  and  write  to  five  lawyers  and  say  I  am  buying  a  house  at  such 
and  such  price  and  what  will  you  charge  for  handling  the  closing? 

Mr.  Dawahare.  I  would  like  to  go  back  to  one  thing  you  men- 
tioned earlier.  You  said  when  you  read  your  statement,  that  in  cer- 
tain commimiities,  law^'Crs  have  received  possible  threats  that  they 
would  not  be  allowed  to  practice  in  that  particular  area  if  they  vio- 
lated the  minimum  fee  ? 

]Mr.  Wilson.  The  tjqjical  provision  reads  that  it  is  unethical  con- 
duct for  a  lawyer  to  habitually  charge  less  than  the  minimum  fee 
schedule.  This  was,  basically,  the  position  that  was  set  forth  in  the 
ABA  testimony,  when  they  said,  in  1961,  that  the  ethics  committee 
of  State  bar  associations  had  felt  deliberate  fee-cutting  for  the  pur- 
pose of  soliciting  is  unethical. 

Mr.  Dawahare.  But  that  doesn't  really  mean  anything  because 
they  have  no  policing  powers. 

]Mr.  Wilson.  Yes,  the  policing  powers  are  generally  in  the  State 
or  local  bar  association,  but  where  you  have  a  statemicnt  by  State 
or  local  bar  association,  with  enforcement  powers,  that  deliberate 
or  habitual  undercharging  is  Linethica:!,  you  have,  in  effect,  discipli- 
nary action  taken,  up  to  disbarment,  for  unethical  practices. 

ISIr.  Dawahare.  When  you  are  talking  about  your  argument,  on 
interstate  connnerce,  3^011  ment-ioned  an  example.  What  was  that 
about?  Was  that  a  loan  agreement  or  something  like  that?  Was 
that  the  example  you  used  ? 

Mr.  Wilson.  J  think  I  referred  to  interstate  financing  arrange- 
ments. 

Mr.  Dawahare.  In  interstate  financing  arrangements,  isn't  that 
something  where  the  person  may  be  in  more  of  a  position  to  bargain 
rather  than  in  a  small  community  where  he  just  needs  a  lawyer 
for  a  will  or  to  research  a  title  or  something  like  that?  Would 
those  particular  things  also  '^ome  under  interstate  commerce? 

Mr.  Wilson.  I  think  e^^en  estate  practice  can  come  under  the  in- 
terstate commerce  argument  quite  franky  because  you  have  benefici- 
aries who  reside  in  different  States  and,  eventually,  the  proceeds 
awarded  by  any  particular  surrogate's  court  or  orphans'  court  or 
whatever  it  may  be,  are  going  to  travel  interstate.  I  think  that  is 
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sufficient  under  the  present  law  to  bring  it  into  the  realm  of  inter- 
state commerce.  For  example,  even  in  buying  a  house,  take,  for 
example,  in  Virginia  or  Maryland,  you  are  quite  likely  to  get  the 
finanoing  from  the  Disitrict  of  Columbia.  In  my  home  town  of 
Philadelphia,  you  may  get  it  from  New  Jersey.  These  are  examples 
where  a  lawyer's  activities  affect  interstate  commerce. 

Mr.  Dawahare.  Thank  you. 

Senator  Tunney.  Thaiik  you  very  much.  We  appreciate  your  be- 
ing here  today  and  I  recognize  the  inconvenience  it  was  to  you,  so 
the  CommJttee  is  most  appreciative. 

The  hearings  will  resume  on  October  1.  at  10  a.m..  in  this 
room  and  the  topic  will  be  "Federal  Regulations  and  Subsidy" 
and  we  are  going  to  be  focusing  particularly  on  the  Black  Lung 
Benefits  Act  of  1972  in  which  there  are  examples  of  one  attorney 
earning  $1  million.  The  money  is  indirectly  paid  by  the  Federal 
Government  to  the  attorney  for  representing  the  clients  under  the 
Black  Lung  Act.  We  are  going  to  evaluate  that  act  and  whether  or 
not  it  needs  to  be  amended  in  some  way  or  other  to  prevent  such 
large  legal  fees  being  paid  to  specific  individuals.  That  will  be  the 
subject  of  our  hearings  on  October  1.  Until  then,  the  subcommittee 
is  adjourned. 

[Testimony  resumes  at  p.  245.] 

''The  Antitrust  Bogeyman"' 

An  Address  By  Thomas  E.  Kauper.  Assistant  Attorney  General,  Antitrust 
Division,  Before  The  New  York  State  Bar  Association 

In  the  past  my  predecessiors  have  taken  the  opportunity  afforded  by  this 
annual  meeting  to  give  the  Bar  and  the  public  a  kind  of  year-end  report.  While 
that  exercise  may  be  of  interest,  at  this  session  I  felt  it  might  also  be  interesting 
if  I  considered  that  portion  of  my  talk  and  turned  to  a  few  general,  personal 
ol>sen^ations  after  my  first  months  in  office.  Also,  I  would  like  to  suggest 
pnssiible  avenues  of  enforcement  direction  and  procedure  fbr  the  months  to 
come. 

I. 

In  the  last  year,  we  have  continued  to  proceed  along  three  major  fronts — 
to  challenge  anticompetitive  practices,  to  preserve  competitive  market  struc- 
tures, and  to  advocate  that  competiton  play  a  major  role  in  regulated  indus- 
tries. 

I  suppose  most  of  you  know  by  now  that  in  Fiscal  1972  the  Department 
filed  87  cases,  a  record  number  for  any  year  since  Thurmond  Arnold  in  1942. 
A  sizable  number  of  these  cases  involved  actions  againsit  price-fixing — 45  com- 
plaints and  indictments  were  filed  against  these  hardcore  antitrust  viohi- 
tions. 

There  are  those  who  assert  that  the  Antitrust  Division  is  devoting  too  much 
of  its  time  in  bringing  suits  against  local  price-fixing  conspiracies.  I  believe 
we  have  no  choice.  Price-fixing  is  a  crime,  and  a  matter  of  particular  import 
In  view  of  this  Administration's  strong  and  continuing  commitment  to  fight 
inflation  in  all  sectors  of  the  nation's  economy. 

This  is  not  to  suggest  that  we  are  limiting  our  efforts  to  regional  pdce- 
fixing  cases;  the  Department  is  continually  investigating  possible  violations 
having  nationwide  impact.  In  my  view,  an  increasing  amount  of  attention 
should  be  devoted  to  suspicious  price  behavior  in  concentrated  industries.  "We 
must  be  careful  not  to  be  misled  into  a  belief  that  because  markets  are  con- 
centrated, uniform  prices  are  both  inevitable  and  natiiral.  We  have  perhaps 
lieen  too  quick  to  accept  such  arguments,  based  more  on  a  general  economic 
theorv  than  detailed  examinations  of  the  facts. 
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We  are  seeking  ways  of  improving  our  ability  to  uncover  price-fixing  con- 
spiracies. Ratlier  tiian  simply  waiting  for  informants  to  bring  in  complaints 
of  illegal  activity,  in  the  last  two  years  the  Division  has  launched  a  new 
program  to  ferret  out  price-tixing  by  use  of  economic  data. 

Where  anticompetitive  practices  exist,  they  generally  leave  their  imprint 
in  higher  prices.  We  have  devised  a  system  which  focuses  on  locally  produced 
products  in  which  price  behavior  suggests  a  possibility  of  conspiracy.  This 
approach  is  based  on  economic  analysis  comparing  historical  price  levels  and 
price  movements  of  identical  products  in  various  cities. 

Such  comparative  economic  analysis  has  proved  to  be  successful  in  identi- 
fying violations  which  presumably  would  never  have  been  found  by  traditional 
means.  About  10  percent  of  the  more  than  60  economic  investigations  we 
initiated  have  lead  to  full  grand  jury  invei^tigations.  Two  indictments  have 
resulted.  An  additional  10  percent  of  the  economic  investigations  yielded  basis 
for  further  preliminary  investigations — investigations  which  are  in  progress. 

We  feel  this  methocl  of  seeking  violations  through  economic  analysis  is  both 
important  and  promising.  It  offers  an  opportunity  to  uncover  violations  which 
would  be  beyond  our  reach  in  any  traditional  way — ^through  informants  and 
the  like — and  it  may  lie  of  substantial  help  in  increasing  voluntary  compliance 
with  antitrusit  laws. 

For  those  reasons  we  will  be  examining  this  technique  closely  in  the  coming 
months  to  see  how  it  may  be  made  more  effective,  and  to  assess  the  enforce- 
ment value  of  expanding  its  use. 

Price-tixing  by  professional  organizations  is  also  not  immune  from  the  anti- 
trust laws.  The  service  sector  of  the  economy  has  gained  increasing  importance 
in  recent  years.  We  seek  a  competitive  climate  in  the  delivery  of  those 
services  to  tiie  public.  We  have  brought  actions  and  obtained  judgments  against 
price- fixing  by  real  estate  boards,  certified  public  accoimtants,  architects,  and 
civil  engineers.  These  actions  are  unpopular  with  those  involved,  who  are 
always  quick  to  point  out  what  they  view  as  similar  practices  by  the  organized 
bar.  By  now,  however,  I  think  the  legal  profession  has  been  given  suflicient 
warning:  fee-fixing  by  lawyers  can  nui  afoul  of  the  antitrust  laws.  It  may 
v.-ell  be  that  our  next  warning  will  be  in  the  foi-m  of  a  complaint. 

The  last  year  also  saw  the  Department  continue  to  bring  eases  to  eliminate 
the  practice  of  systematic  reciprocity.  This  challenge,  one  of  the  key  areas  of  the 
Nixon  Administration's  antitrust  enforcement  program,  has  restilted  in  our 
bringing  twenty-three  civil  cases  against  major  companies  employing  systematic 
reciprocity.  Two  years  ago,  then  Assistant  Attorney  Genei'al  Richard  McLaren 
indicated  that  the  Department  cottld  not  rule  out  criminal  prosectition  in  this 
area.  We  now  have  a  number  of  investigations  pending  which  may  yield  a 
criminal  indictment  or  two. 

1972  also  was  a  year  in  which  a  fair  number  of  merger  cases  were  brotight. 
The  faot  that  less  cases  were  brought  challenging  mergers  of  large  companies 
in  the  last  year  does  not  signify  that  our  stance  on  mergers  of  any  type  has 
changed.  I  think  this  indicates  that,  in  addition  to  changes  in  the  securities 
market  conditions  and  reporting  reqtiirements.  bitsinesmen  have  gotten  the  anti- 
trust message.  We  will  not  tolerate  anticompetitive  mergers  of  whatever  label. 
And  if  the  law  is  unclear  in  a  particular  merger,  and  if  we  foresee  abtiees 
market  effects,  we  will  bring  suit  to  clarify  the  law. 

Turning  to  our  activities  in  the  regulated  sector  of  the  economy,  the  Anti- 
trust Division  ^ill  contintte  and  perhaps  enlarge  its  program  of  participation 
before  regulato^.^-  agencies  in  the  months  to  cfime.  In  the  last  several  years,  we 
have  particiiKTted  in  proceedings  before  the  Securities  and  Exchange  Commis- 
sion concerning  commission  rates  and  institutional  membersliip.  We  have- 
participated  in  the  Federal  Communications  Commission  concerning  commis- 
sion rates  and  institutional  membershiji.  We  have  participated  in  the  Federal 
Communications  Commission  in  proceedings  dealing  with  common-carrier  com- 
munications. Our  efforts  in  this  area  have  generally  been  directed  to  con- 
fining the  telephone  company's  nattiral  monopoly  to  its  necessary  boundaries 
and  opening  up  new  competiton  in  specialized  communications  fields.  We  have 
also  participated  in  the  broadcasting  side  of  the  Commission's  regulatory 
mandate  to  preserve  competitive  media  market  structures.  Also,  we  have 
appeared  before  other  regulatory  agencies,  including  the  Federal  ^Maritime 
Commission  and  the  Interstate  Commerce  Commission  in  matters  involving 
pooling  ari-angements.  mergers,  and  the  like. 


176 

These  efforts  are  hardly  calculated  to  make  the  Antitrust  Division  popular, 
either  with  the  regulators  or  those  regulated.  Nevertheless,  I  expect  that  we 
will  be  devoting  an  increasing  amount  of  our  resources  to  participating  in 
various  investigations  before  the  various  agencies.  The  securities  and  banking 
industries — both  of  which  ai-e  undergoing  considerable  restructuring — will 
luidoubtedly  continue  to  require  a  great  deal  of  our  attention.  Also,  we  are 
required  by  statute  to  review  AEC  nuclear  reactor  licenses  for  electi'ic  power 
generators.  This  review  considers  whether  the  ojieration  of  the  reactor  would 
create  or  maintain  a  situatioi)  inconsistent  with  the  antitrust  laws.  Partici- 
pation in  AEC  hearings  will  require  an  increasing  amount  of  antitrust  staff 
time. 

While  the  burden  on  the  Department's  resources  will  be  great,  I  think  the 
results  we  are  likely  to  obtain  in  this  area  are  also  great.  The  regulated 
sector  of  the  economy  accounts  for  10  percent  of  our  gross  national  pi^oduct, 
more  than  one  himdred  billion  dollars.  Our  participation  in  rule-making  iiro- 
ceedings  can  yield  results  in  a  short  intensive  effort  which  improves  competi- 
tive conditions  not  only  in  the  regulated  industry,  but  in  tiie  markets  of  cus- 
tomers it  serves.  Too  often  regulation  stifles  innovation,  imposes  needless  costs, 
erects  artificial  barriers  to  entry,  and  generally  impedes  the  performance  of 
the  nation's   communications,   power,   and   transportation   industries. 

II. 

Let  me  turn  now  to  several  more  generalized  observations  on  a  subject 
of  great  concern  to  me.  There  are  times,  I  think,  that  tiie  Americaai  public 
forgets  the  basic  puri>f>se  of  the  antitrust  laws  and  misconceives  the  responsi- 
bility of  the  Department  of  Justice  both  as  a  law  enforcement  agency  and  as 
an  advocate  of  competition  in  our  economy.  Indeed,  I  have  come  to  believe 
that  many  people  do  not  know  what  the  Antitrust  Division  does.  Seveital  montlis 
ago,  foir  example,  I  reviewed  a  letter  from  an  elderly  lady  who  complained 
that  because  of  our  meddling  she  could  not  establish  an  inter  luvos  trust  for  a 
member  of  her  family.  Without  denigrating  the  subject,  which  I  once  taught, 
I  would  like  to  take  this  opportunity  to  assure  everyone  that  we  do  not  deal 
with  trusts  and  estates. 

I  think  there  is  also  some  basis  for  believing  that  there  are  individuals 
wiho  know  what  the  Antitrust  Division  does,  yet  fail  either  to  luiderstand,  or  to 
give  appropriate  weight  to,  the  role  of  competition  and  competition  policy  in 
our  economy.  The  economy  of  the  nation  may  be  regulated  by  the  state  acting 
through  bureaus  and  administrative  agencies  designed  to  plan  economic  develop- 
ment and  resource  allocation,  or  it  may  be  regulated  by  the  forces  of  com- 
petition. Our  government  has  affirmed  its  commitment  to  competition  as  this 
nation's  primary  economic  regulator.  Unfortunately,  many  citizens  do  not 
eom])rehend  how  the  free  market  system  operates  to  achieve  our  economic 
goals  of  growth  and  productivity.  And  other  goals  relating  to  political  and 
social  concerns  are  intertwined  with  economic  objectives. 

Pluralism  in  oiir  democracy  is  dependent  in  no  small  part  upon  diffuse 
economic  power  in  the  economy.  This  nation  has  historically  view-ed  the 
concentration  of  economic  and  political  power  as  a  threat  to  individual  free- 
dom. Economic  concentration  also  maximizes  the  need  for  centralized  govern- 
ment regulation  of  economic  conduct.  Monopoly  re(]uires  goveirnment  interven- 
tion and  regulation:  and  our  history  of  such  activity  is  hardly  impressive. 

From  time  to  time  arguments  have  been  advanced  that  we  should  depart 
from  this  free  market  philosophy.  While  the  arguments  have  generally  been 
made  pertaining  to  a  variety  of  industries  and  conditions,  the  argument  is 
generally  expressed  in  the  following  way :  competitors  must  be  allowed  to 
form  combinations  and  cartels,  and  the  antitrust  laws  must  be  suspended,  so 
that  a  particular  industry  or  a  particular  firm  can  accomplish  a  current  over- 
riding social,  political,  or  economic  goal.  Those  making  these  arguments  all 
too  often  view  the  antitrusit  laws  as  some  kind  of  technical  nuisance,  and  give 
little  or  no  weight  to  the  values  they  embody. 

Such  solutions  have  been  proposed  to  cure  a  variety  of  ills.  In  recent  years 
a  call  for  suspension  of  the  antitriist  laws  hns  been  made  to  permit  colledtive 
bargaining  between  associations  of  iiroducers  of  agricultural  prodticts  and 
handlers.  Some  have  said  that  grapefruit  should  be  taken  out  of  the  free 
market   system.    Some   have    said    that    eggs    should    be    also    removed    from 
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competition,  blaming  "excessive  egg  producing  fowl."  Others  have  stated  that 
the  whole  problem  of  heroin  addiction  could  be  solved  if  the  drug  companies 
were  allowed  to  combine  for  research  and  develoi)ment.  The  antitrust  laws 
have  even  been  blamed  for  excessive  violence  on  children's  cartoons  appearing 
on  Saturday  morning  television. 

Aut  times  legishition  submitted  to  Congress  is  specifically  designed  to  over- 
turn an  antitrust  case  in  which  a  defendant  has  been  found  to  have  violated 
the  law.  There  are  many  examples  of  this  kind  of  special  legislation.  A  recent 
example  is  a  bill  introduced  in  the  last  Congress  to  permit  the  El  Paso  Natural 
Gas  Company  to  retain  its  acquisiticm  of  tlie  natural  gas  pipeline  serving  the 
entire  Pacific  Northwest.  The  Supreme  Court  liad  heid  many  yeai-s  ago  that 
this  acquisition  violated  the  law,  stating  tJiat  if  it  were  allowed,  the  Clayton 
Act  would  have  "no  meaning  in  the  natural  gas  field."  More  than  fifteen  years 
have  passed  since  the  case  was  filed,  and  El  Paso  has  not  yet  been  required 
to  divest.  The  bill  which  would  forgive  this  company  for  its  violation  of  tht 
antitrust  law^s  was  styled  as  legislation  "to  amend  the  Natural  Gas  Act  to 
secure  adequate  and  stable  supplies  of  natural  gas  at  the  lowest  possible  cost 
to  tlie  consumer."  The  claim  is  made  tliat  because  of  the  shortage  of  natural 
gas.  El  Paso  should  be  allowed  to  keep  its  monopoly  power,  %vhich  ooveirs 
the  entire  western  United  States  beyond  the  Rockies.  This  argument,  of  course, 
ignores  the  fact  that  competition  for  natural  gas  reserves  between  two  or 
more  companies  can  produce  more  gas  in  a  sliorter  period  of  time.  A  monopolist, 
on  the  other  hand,  can  move  at  his  own  leisurely  rate  of  exploration  and 
development.  El  Paso  has  appealed  the  District  Court's  ruling  requiring 
divesititure,  and  we  are  hopeful  that  this  case  is  now  in  its  final  stages.  We 
are  also  hopeful  that  El  Paso's  forgiveness  bill  will  not  be  re-introduced  in 
this  Congress. 

Last  year  a  bill  was  also  introduced  to  immunize  territorial  restrictions 
imposed  by  major  soft  drink  syrup  manufacturers — Coca  Cola,  Pei>si-Cola, 
Royal  Crown  and  the  like — uix)n  soft  drink  bottles.  These  restrictions  limited 
a  botitler  to  a  designated  service  area  and  forbade  that  bottler  to  compete 
with  another  bottler  <vf  the  same  brand  in  another  service  area.  The  Federal 
Trade  Commission  brought  several  complaints  against  the  syrup  manufacturers 
to  enjoin  this  practice,  and  these  cases  are  now  i>ending.  The  syrup  manu- 
facturers and  the  bottlers  went  to  Congress,  seeking  a  bill  to  immunize 
these  territorial  restrictions  from  the  antitrust  laws.  I  testified  on  the  bill, 
expressing  my  concern  over  the  enactment  of  such  legislation.  I  stated  that 
unless  the  proponents  of  such  legislation  could  .show  substantial  and  clearly 
convincing  circumstances  which  would  justify  Congressional  immunity,  the 
Department  must,  as  a  matter  of  antitrust  policy,  object  to  tiie  bill.  I  under- 
stand that  small  bottlers,  which  according  to  proponents  were  supposedly 
to  be  benefitted  by  the  liill,  testified  in  opposition  to  its  enactment.  In  their 
view,  they  were  locked  into  their  own  small  .service  areas  and  could  not 
compete  in  more  attractive  markets  with  big  bottlers.  They  suggested  that 
this  bill  would  really  only  aid  big  bottlers  and  would  ultimately  drive  the 
small  bottler  out  of  busine.sis.  Nevertheless,  I  understand  this  legisation  will 
l)e  re-introduced,  and  I  am  told  its  chances  of  passage  are  very  good  indeed. 

From  time  to  time  the  claim  is  also  made  that  the  antitrust  laws  should 
be  relaxed  or  repealed  to  the  extent  that  they  apply  to  tlie  foreign  commerce 
of  the  United  States.  We  are  now,  as  you  know,  in  a  deficit  balance  of  pay- 
ments situation.  Proponents  of  antitrust  immunity  say  tiiat  American  firms 
should  be  allowed  to  get  together  in  cartels  to  market  their  products  and 
services  abroad.  The  argiiment  is  made  that  as  the  Japanese  and  the  Fronch 
and  other  countries  have  allowed  cartels  or  have  in  fact  a  single  government- 
ovt-ned  producer,  Americans  must  form  cartels  also.  First  it  must  be  noted  that 
this  problem  is  more  complex  than  many  American  firms  seem  to  believe.  We 
are  pa  sit  the  point  where  our  antitrust  laws  are  the  sole  concern.  Familiarity 
with  the  antitrust  actions  of  the  European  Economic  Community  should  dis- 
abuse American  firms  of  this  notion. 

Apart  from  this  difficulty,  we  need  to  know  quite  a  bit  more  about  the 
dynamics  and  economics  of  competition  abroad  before  we  discard  tiie  anti- 
trust laws.  On  their  face,  a  numl)er  of  these  proposals  appear  predicated 
on  the  assumption  that  raising  prices  and  restricting  output  is  a  way  to 
increase  our  export  trade,  a  conclusion  which  does  not  seem  to  follow. 
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Hearings  on  the  sul)ject  of  alleged  antitrust  impediments  to  American 
businessmen  abroad  were  held  before  the  Senate  Judiciary  and  Monopoly 
Subcommittee  from  19G4  to  1067.  Hearings  were  held  last  year  before  the 
Senate  Subcommittee  on  "  Foreign  Commerce  and  Tourism.  Private  studies 
have  also  been  made.  None  of  these  exhaustive  efforts  have  unear'thed  any 
real  impediments  to  U.S.  foreign  trade  arising  from  the  operation  of  the 
antitrust  laws.  Last  year  we  sought  specific  examples  of  antitrust  interference 
with  foreign  trade,  and  complaining  businessmen  failed  to  provide  them, 
even  at  the   request   of  other   agencies   to   whom   they   had   complained. 

I  do  not  suggest  that  under  any  circumstances  the  antitrast  laws  should 
not  be  changed  in  this  area.  No  one  is  so  wise  to  be  so  inflexible.  On  the  con- 
trary, if  a  convincing  showing  can  be  made  that  somehow  American  firms 
willdo  better  by  modifying  the  antitrust  laws,  then  Congress  has  the  authority 
to  provide  for  change.  What  T  am  suggesting,  however,  is  that  before  such 
change  is  made,  we  need  to  know  exactly  why  these  laws  should  be  changed. 
Competition  has  made  this  country  the  richest  in  the  world.  Before  we  go 
to  some  kind  of  statism  I  suggest  we  do  our  homework  very  carefully.  And 
if  there  are  specific  areas  where  the  antitrust  laws  have  operated  in  a  detri- 
mental manner,  exemptions  .should  deal   only  with   those  specific  areas. 

I  think  part  of  the  reason  there  is  a  demand  for  relaxation  of  the  anti- 
trust laws  in  many  of  the  areas  I  have  discussed  is  simply  that  antitrust 
coim.sel  do  not  provide  their  clients  with  a  sufficiently  clear  knowledge  of  what 
their  clients  can  and  cannot  do  abroad.  It  may  be  that  there  are  grey  areas 
in  the  law.  Certainly — and  this  in  itself  is  somewhat  ironic — 'in  tiie  foreign 
commerce  area  we  have  brought  so  few  cases  that  it  may  l)e  difficult  to 
aiseei-tain  with  precision  the  exact  line  of  legality. 

I  would  refer  the  antitrust  bar  to  testimony  which  Brock  Comegys,  then 
Deputy  Assistant  Attorney  General,  gave  before  the  Subcommittee  on  Tourism 
which  I  noted  earlier.  I  believe  this  testimony  is  reprinted  in  the  antitrust 
services.  The  testimony  has  appended  to  it  a  Department  of  Justice  memor- 
andiun  which  deals  with  many  specific  questions  on  conduct  of  a  U.S.  firm 
doing  business  abroad.  T  think  this  testimony  is  an  excellent  starting  point 
for  those  who  must  advise  their  clients  on  antitrust  concerns.  Moreover,  while 
I  know  such  advice  is  un]>opular.  those  who  complain  of  uncertainty  ought  not 
feel  compelled  to  walk  as  close  to  the  line  as  possible. 

IIT. 

Assertions  of  uncertainty  bring  me  to  a  related  subject  of  direct  relevance — 
the  Division's  business  review  procediire. 

Those  who  chiim  uncertainty  have  at  least  some  obligation  to  use  all  of  the 
available  mechani.sms  for  resolving  doubt.  Of  course,  research  by  antitrust 
counsel  will  sometimes  disclose  that  legality  is  a  close  question.  In  these 
instances  I  believe  that  counsel  should  give  serious  consideration  to  preenting 
proposed  conduct  to  the  Antitrust  Division  for  review  under  our  business 
review  procedure. 

I  recognize  that  there  are  vast  differences  both  in  knowledge  about  this 
pnx'edure  and  in  willingness  to  iise  it.  ^loreover.  I  know  that  these  differences 
exist  in  tlie  business  community  and  among  the  members  of  the  bar. 

I  am  aware  that  some  members  of  the  antitrust  bar  hesitate  to  use  the 
business  review  procedure  because  they  believe  that  the  only  proposals  which 
the  Di\nsion  would  consider  approving  are  so  clearly  legal  under  existing 
case  law  that  no  purpose  is  served  by  an  early  appToach  to  the  Government. 
Those  who  hold  this  view  apparently  feel  that  the  Division  simply  denies  every 
request  that  presents  a  le.eal  question  that  every  one  would  view  as  close. 
One  answer  to  this  concern  is  statistical.  A  quick  survey  indicates  that  slightly 
more  than  50  percent  of  the  business  review  requests  submitted  result  in  a 
statement  that  the  Division  has  no  present  intention  to  attack  the  proposed 
conduct  or  transaction.  A  second,  mo-re  direct  answer  is  that  it  is  not  our 
policy  to  condemn  proposed  transactioins  which  we  believe  are  legal,  nor  is  it 
our  policy  to  ac(iuiesce  in  conduct  which  appears  to  us  to  be  illegal.  The  fact 
that  legality  may  be  a  close  question  does  not  mean  that  a  decision  can  be 
avoided. 

While  no  decisions  have  been  made  about  changes  in  our  business  review 
procedure,    I   believe   we   are   at   a   point   where   input   from   others   may    be 
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useful.  In  recent  years  there  has  been  increasing  eriticism  of  the  confidential 
nature  of  the  business  review  procedure.  Although  the  letters  the  Deiiartment 
provides  are  not  advisory  opinions,  nonetheless  the  suggestion  is  made  that 
advice  we  give  should  not  be  obtiiined  behind  closed  doors.  Public  scrutiny,  so 
the  argument  goes,  will  allow  for  increased  accomitability,  will  yield  broader 
information  to  the  business  community  on  current  enforcement  isvsues,  and 
will  assure  that  business  review  submissions  are  accurate  and  not  misleading. 

One  alternate  which  I  have  under  serious  consideration  would  make  infor- 
mation in  the  business  review  hies  available  to  the  public.  This  could  be 
accomplished  by  amending  the  business  review  procedure  regulations  to 
provide  for  public  availability  of  the  request,  supporting  material  submitted 
by  the  re(iuesting  party,  and  the  Division's  response,  either  at  the  time  when 
the  Division  acts  on  the  request  or  within  a  short  period  of  time  thereafter. 
I  realize  that  there  are  certain  data  which  perhaps  should  remain  confidential. 
However,  it  seems  to  me  that  it  is  reasomible  to  requii-e  the  requesting  party 
to  identify  specifically  the  information  that  he  does  not  wish  disclosed,  to 
state  the  minimum  period  of  time  that  he  believes  such  information  should 
remain  confidential,  and  to  show  good  cause  for  such  limited  non-disclosure. 

I  Idealize  that  the  argument  can  and  probably  will  be  made  that  public 
disclosure  of  any  sort  will  discourage  use  of  the  business  review  procedure. 
While  there  are  no  sure  predictions,  I  would  note  that  the  Federal  Trade 
Commission  already  foilowis  much  the  same  procedure  in  rendering  advisory 
opinions.  Publication  of  these  opinions,  along  with  identifying  details  and  a 
good  deal  of  the  supporting  information,  does  not  seem  to  have  deterred  resort 
to  those  FTC  procedures.  Indeed.  I  am  sure  that  the  regular  publication  of 
these  materials  is  of  more  than  passing  interest  to  the  bar. 

I  would  stress,  however,  that  on  this  issue  we  do  not  have  all  the  answers, 
and  we  may  not  even  have  thought  of  the  full  range  of  alternatives.  I  would 
appreciate  your  consideration  of  these  issues.  I  would  appreciate  your  com- 
ments, as  well. 

In  a  more  general  sense,  I  would  also  appreciate  your  support.  The  anti- 
trust bar  has  an  unique  role  to  play  in  disseminating  its  views  on  the 
importance  of  couq^etition  in  our  economy,  and  explaining  to  the  genera] 
public  as  well  as  its  clients  that  competitive  inteii)lay  among  firms  assures 
the  public  of  the  best  products  and  highest  innovation.  Too  often,  I  tliink, 
clients  dictate  to  their  counsel  their  own  view  of  antitrust  values  and  legality. 
The  traditional  role  of  the  attorney  calls  for  more. 

Too  often,  I  thinlc,  antitrust  is  the  bogeyman  for  a  whole  panoply  of  real 
and  imagined  ills.  I  think  it  is  incumbent  on  the  antitrust  bar  to  set  the 
record  straight. 

Minimum  Fee  Schedl'i.es  Not  How,  Or  Why,  But  Whether? 

Remarks  of  Bruce  B.  Wilson.  Devutt  Assistant  Attorney  General,  Anti- 
trust Division,  Before  PriSfNSYLVANiA  Bar  Association,  Conference  of 
County  Bar  Officers 

Every  speaker  tries  to  have  some  idea  of  the  feelings  of  his  audience  on  the 
subject  he  is  asked  to  address.  I  have  some  predilection  of  the  attitude  of  this 
group  on  the  question  of  the  antitrust  laws  and  minimum  fees.  But  to  be 
entirely  sure,  I  asked  a  finend — a  Washington  lawyer — for  some  guidance.  He 
told  me  the  following  story  : 

A  fellow  called  a  plumber  out  to  his  house  to  repair  a  leaking  faucet.  After 
a  few  minutes,  the  job  was  done  and  the  plumber  gave  him  a  bill  for  $30.  The 
customer  was  shocked.  "What  did  you  have  to  do?"  he  asked. 

"I  had  to  replace  a  washer." 

"What  did  the  washer  cost?" 

"Oh.  about  2</',"  replied  the  plumber. 

"Well,  how  long  did  this  job  take?" 

"About  10  minutes,"  the  plumber  said. 

The  householder  observed :  "(rOod  lord,  that  comes  to  about  $180  an  hour ; 
I'm  a  lawyer,  and  /  don't  make  that  much." 

To  which  the  plumber  replied :  "Neither  did  I,  when  I  was  still  practicing 
law." 

Perhaps  this  story  does  an  injus:tice  to  the  organized  bar.  After  all,  fee 
schedules  are  tisually  described  as  a  form  of  professional  guidance  and  not  a 
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device  to  raise  lawyers'  fees.  In  any  event,  let  me  try  to  give  you  a  brief 
antitrust  perspective  on  this  question. 

Once  upon  a  time,  in  the  wonderful  world  of  antitrust,  there  was  a  trade 
association.  Its  mem))ers  exchanged  reports  of  the  terms  of  each  sale,  and 
the  accuracy  of  these  reports  was  insured  by  an  association  audit.  The  asso- 
ciation also  sent  out  analyses  of  reports  as  to  future  market  conditions, 
along  with  suggestions  as  to  future  prices  and  production.  On  these  facts,  the 
Supreme  Court  in  the  American  Column  and  TAimher  case  (1921)  found  a 
concerted  effort  to  increase  i>rices.  The  Court  held  it  to  be  illegal  under  Section 
1  of  the  Sherman  Act,  despite  the  absence  of  an  agreement  as  to  the  exact 
prices  to  be  charged. 

Attorneys'  fee  schedules  liave  much  in  common  with  the  program  of  the 
trade  association.  In  the  process  of  developing  the  schedules,  bar  associations 
appoint  committees  to  study  lawrers'  fees  for  various  kinds  of  service's.  Some, 
I  am  told,  even  conduct  a  vote  on  what  the  minimum  fees  should  be.  The 
results  of  the  study  are  circulated  to  the  members  of  the  association  in  the 
form  of  minimum  suggested  fees.  ISIany  of  these  schedules  seem  to  go  beyond 
the  mere  fact  of  suggestion.  They  appear  to  threaten  the  lawyer  who  under- 
cuts tlie  schedule  with  disciplinary  action  for  unethical  conduot  and  solicita- 
tion. 

My  thesis  today  is  that  this  practice  is  fraught  with  antitrust  dangers 
and  "should  be  abandoned  or  at  least  radically  changed  if  it  is  to  remain  out- 
side tlie  forbidden  zone.  Let  me  tell  you  why  I  think  this  is  so. 

Initially,  it  seems  clear  that  minimum  fee  schedules  of  the  type  I  have 
described  raise  the  cosit  of  legal  services  to  the  consuming  public  and  deprive 
the  individual  lawyer  of  his  unfettered  right  to  determine  what  he  shall 
charge  for  his  services.  And  I  do  not  think  the  courts  will  readily  accept 
the  view  that  the  fee  schedule  is  merely  a  "suggestion"  when  the  lawyer 
who  disregards  the  mere  "suggestion"  rims  the  risk  of  crippling  .sanctions. 
On  their  face,  then,  such  schedules  appear  to  limit  individual  competitive 
freedom  in  a  manner  inconsistent  with  the  goals  of  the  Sherman  Act. 

To  be  sure,  the  Sherman  Act  requires  a  showing  that  a  particular  arrange- 
ment constitutes  a  resti'aint  on  interstate  commerce.  The  scope  of  the  com- 
merce clause  has  expanded  over  the  years,  not  only  in  the  antitrust  field,  but 
in  many  areas,  such  as  labor  law  and  the  civil  rights  field.  The  window 
w^asher,  the  elevator  operator,  and  the  owner  of  a  roadside  restaurant  have 
all  been  held  to  be  witliin  its  reach. 

The  legal  profession  makes  extensive  use  of  interstate  facilities  in  the 
ordinary  course  of  business,  and  the  advice  of  the  lawyer  affects  the  interstate 
movement  of  many  million  of  dollars  in  goods  and  services.  So  I  think  that 
for  the  legal  profession  to  claim  that  its  activities  do  not  constitute  inter- 
state commerce  would  be  to  place  reliance  on  a  slender  reed  indeed. 

Another  supposed  haven  is  the  view  that  the  learned  professions — which  I 
will  asisume  on  the  basis  of  personal  bias  includes  lawyers — enjoy  some  special 
professional  exemption  from  the  antitrust  laws.  TJiose  of  you  Vv'ho  are  aware 
that  this  exemption  has  not  protected  variotis  activities  of  medical  associa- 
tions, pathologists  and  real  estate  brokers  against  antitrust  attack  might 
well  concUide  that  no  such  exem]>tion  exists.  I  am  not  now  speaking  of  the 
more  general  programs  of  bar  associations  with  resT"?<'t  to  ethics  and  quali- 
fications. I  am  limiting  myself  specifically  to  the  question  of  fees  for  services. 
In  that  area,  one  might  wonder  why  lawyers  feel  they  need  minimum  fee 
schedules  where  doctors,  for  example,  do  not.  1  think  those  who  expect  that 
bar  associations  can  successfully  invoke  the  so-called  pi'ofessional  exemption 
are  running  a  great  risk. 

There  are  si.g^is  that  many  bar  associations  are  fully  aware  of  the  problems 
in  this  area,  and  of  the  serious  antitrust  risks  involved  in  minimum  fee 
schedules.  But  I  sense  a  curious  reluctance  on  the  part  of  the  organized 
bar  to  bite  the  bullet,  and  remove  every  trace  of  pressure  and  coercion  from 
minimum  fee  schedules. 

The  notion  that  the  lawyer  who  charges  lower  fees  than  his  brother  must 
of  necessity  be  rendering  inferior  service  is  a  curious  one.  It  seems  to  me 
tlvat  the  interest  of  the  organized  bar  in  attempting  to  maintain  professional 
standards  must  focus  upon  a  lawyers'  actual  performance  and  not  on  his 
fees.  OthenAise.  we  deprive  the  public  of  the  benefits  of  low^er  prices  from 
the   lav-^er    whose    experience,    qualities    of    mind,    and    financial    aspirations 
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enable  him  to  furnish  fxilly  satisfactory  services  at  fees  below  those  suggested 
in  the  schedule.  In  Oither  areas  of  commerce,  after  all,  lower  prices  may  be  a 
result  of  efficiency.  I  should  think  the  .same  holds  true  for  lawyers.  Just  as 
the  antitrust  laws  seek  to  insure  the  businessman  the  right  freely  to  deter- 
mine his  prices,  we  should  guarantee  the  same  freedcmi  to  lawyei-s  to  determine 
their  fees. 

One  final  point.  lu  these  times  when  the  integrity  of  the  nde  of  law— 
and  indeed,  of  the  role  of  lawyers— is  questioned  in  so  many  quarters,  it  is 
more  important  than  ever  before  that  Uie  organized  bar  be  held  in  the 
highest  esteem  by  the  public  it  exists  to  serve.  I  doubt  that  it  fosters  this 
cause  if  lawyers  plead  for  sptHsial  iiimiiuiities,  or  admit  to  their  clients  that 
their  fee-s  are  not  a  product  of  their  own  free  individual  decisions.  I  hope 
that  our  discussion  does  not  lose  sight  of  this  broiider  concern — one  I  am 
certain  we  all  share. 

MiNiMt'M  Fee  Schedules  and  the  Antitrust  Laws 

Remarks  by  Lewis  Ber^^stein,  Chief,  Speoiai,  Litigatio.n  Section,  Antitrust 
Division,  Department  of  Justice,  Prepared  for  the  National  Conference 
OF  Bar  Presidents  Annual  ^Meeting 

I  will  first  discuss  the  aspects  of  the  Sherman  Act  that  have  led  the  Depart- 
ment to  conclude  that  agreements  among  members  of  bar  associations  upon 
suggested  fees  to  be  charged  for  legal  services  are  illegal.  Then  I  propose  to 
discuss  legal  measures  that  can  be  taken  by  bar  associations  to  acquaint  the 
public  with  the  range  of  fees  that  they  might  anticipate  for  legal  services 
and  to  educate  the  profession  about  methods  for  estiiblishing  their  own  fees 
in  amounts  that  will  not  gouge  the  public  yet  adequately  compensate  them 
for  their  time,  responsibility  and  achievements. 

In  discussing  the  Sherman  Act,  after  inviting  your  attention  to  the  literal 
language  of  the  Act,  I  will  tlien  present:  (a)  the  reasons  why  there  is  no  pro- 
fessional exemption  from  the  application  of  that  law;  (b)  the  interstate 
commerce  aspect  of  the  Act;  (c)  relative  value  schedules;  and  (d)  the  appli- 
cation of  the  statute  to  integrated  Bars. 

professional  exemption 

Section  1  of  the  Sherman  Act  declares  to  be  illegal,  every  combination  or 
conspiracy  in  restraint  of  trade  among  the  several  states.  Even  though  doctors 
and  lawyers,  in  most  senses  of  the  word,  are  not  tradesmen,  they  are  governed 
by  the  laws  pertaining  to  trade  insofar  as  their  activities  involve  tlie  economics 
of  a  professional  practice,  in  our  opinion. 

The  Supreme  (.'ourt  has  not  yet  ruled  on  this  question  but  the  Department 
of  Jusitice,  for  a  num])er  of  years,  has  been  confident  that  the  Supreme  Court 
would  adopt  this  position.  Consequently,  it  filed  a  case  against  the  College 
of  American  Pathologists  for  practices  which  solely  involved  remuneration 
phrased  in  terms  of  ethical  violations.  Dicta  in  a  few  Supreme  Court  opinions 
have  been  cited  to  support  the  contention  that  the  Supreme  Court  would  not 
Cf>nsider  the  practice  of  a  profession  to  be  a  trade  within  the  meaning  of  the 
Sherman  Act.  However,  as  you  will  soon  see,  the  rationale  upon  which  this 
argument  is  based  is  hardly  convincing. 

The  passage  relied  upon  appears  in  a  very  early  Supreme  Court  case  brought 
to  enforce  the  Coasting  and  I'ishing  Act  of  1973.  The  case  was  brought  in 
1834  and  was  entitled  the  Nymph.  18  Fed.  Cas.  506,  Case  No.  10388.  In  that 
case,  the  Nymph  was  seized  allegedly  for  having  engaged  in  a  trade  other  than 
that  for  which  she  had  been  licensed.  She  had  been  licensed  for  the  cod  fish- 
ing trade  but  proceeded  on  a  foreign  voyage  engaged  in  tlie  mackerel  fishing 
trade.  The  Act  provided  for  the  forfeiture  of  a  vessel  "employed  in  any  other 
trade  than  that  for  Vvliich  .she  is  licensed." 

The  argument  was  made  that  fishing  for  mackerel  was  not  a  "trade"  because 
it  did  not  involve  trafiic  in  goods,  or  buying  and  selling  in  commerce  for  trade. 
Justice  Story  said : 

"The  argument  for  the  claimant  insists,  that  'trade'  is  here  used  in  its  most 
restrictive  sense,  and  is  equivalent  to  traffic  in  goods,  or  buying  and  selling  in 
commerce  or  exchange.  But  I  am  clearly  of  the  opinion,  that  such  is  not  the 
true  sense  of  the  word,  as  used  in  the  32nd  section  [of  the  Coasting  and  Fish- 
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ing  Act].  In  the  first  place,  the  word  'trade'  is  often,  and  indeed  generally, 
used  in  a  broader  sense,  as  equivalent  to  occupation,  employment,  or  business, 
whether  manual  or  mercantile.  Whenever  any  occupation,  employment,  or 
business  is  carried  on  for  the  pui*pose  of  profit,  or  gain,  or  a  livelihood,  not  in 
the  liberal  arts  or  in  the  learned  profession,  it  is  constantly  called  a  trade. 
Thus,  we  constantly  speak  of  the  art.  mystery,  or  trade  of  a  housewright,  a 
shipwright,  a  tailor,  a  blacksinilh,  and  a  shoemaker,  though  some  of  these 
may  he,  and  sometimes  ax-e,  carried  on  without  buying  or  selling  goods."  (Un- 
derlining added) 

The  Supreme  Court  applied  this  reasoning  to  the  Sherman  Act  98  years  later 
in  a  1932  decision:  Atlantic  Cleaners  and  Dyers  v.  United  States,  286  U.S.  427. 
There,  the  argument  was  made  that  the  Sherman  Act  did  not  apply  to  clean- 
ers who  perform  services  because  they  were  not  engaged  in  "trade  or  com- 
merce" in  the  District  of  Columbia.  The  Supreme  Court  quoted  Justice  Story 
in  the  Nymph  to  define  "trade."  However,  while  employing  his  definition,  if 
failed  to  eliminate  the  following  ten  words  of  surplusage  and  dictum  in  Justice 
Story's  opinion:  "not  in  the  liberal  arts  or  in  the  learned  profession."  If  the 
Supreme  Court  had  eliminated  these  words,  the  <iuotation  would  have  been 
just  as  effective  for  the  purpose  tor  which  the  quotiition  had  been  employed. 
The  quotation  as  applied  to  cleaners  would  have  read  without  these  words: 

"Whenever  any  occupation,  employinent,  or  business  is  carried  on  for  the 
purposes  of  profit,  or  gain,  or  a  livelihood,  .  .  .,  it  is  constantly  called  a 
trade." 

In  1939  the  United  States  District  Court  for  the  District  of  Columbia  applied 
to  the  medical  profession  the  dictum  contained  in  Justice  Story's  1834  opinion 
and  the  Supreme  Court's  1932  Atlantic  Cleaners  and  Dyers  opinion;  United 
States  V.  American  Medical  Association,  28  F.  Supp.  752.  But  the  Court  of 
Appeals  re.iected  this  reasoning  and  said : 

"The  learned  trial  judge  felt  that  the  italicized  words  should  be  regarded  as 
an  authoritative  statement  of  the  Surtreme  Court  that  the  professions  were 
not  trades  and  therefore  not  within  the  intent  of  the  Act.  But  we  think  this 
by  no  means  follows.  The  Court  had  before  it  only  the  problem  whether  'trade' 
was  broad  enough  to  include  the  cleaning  and  dyeing  of  clothes,  and  held  it 
was.  To  reinforce  its  reasoning,  the  Court  quoted  language  which  happened 
to  exclude  the  learned  professions,  but  this  limitation  was  not  responsive  to 
the  question  at  hand  and  was  purely  casual,  and  in  the  circumstances  oxight 
not.  we  think,  to  be  regarded  as  a  proper  guide  in  deciding  the  important 
question  in  this  case." 

But  upon  the  appeal  in  this  decision,  the  Supreme  Court  expressly  declined 
to  consider  or  decide  this  question.  It  afiirmed  the  convictions  on  the  ground 
that  there  was  not  a  restraint  on  the  practice  of  medicine,  but  a  restraint 
on  the  business  of  Group  Health,  a  corporation  providing  medical  care  and 
hospitalization  on  a  risk  sharing  prepayment  plant;  317  U.S.  519    (1943). 

Having  deciding  that  the  service  involved  in  Cleaners  and  Dyers  constituted 
"trade  and  commerce"  within  the  meaning  of  the  Sherman  Act,  the  Supreme 
Court,  in  1950  considered  the  question  whetlier  the  re^al  estate  brokerage  serv- 
ice constitiited  "trade  and  commerce"  within  the  Sherman  Act.  As  it  did  in  the 
Cleaners  and  Dyers  case,  the  Supreme  Court  held  that  the  word  "trade"  should 
be  interpreted  in  its  broad  sense  as  used  in  the  Nymph  case.  Referring  to  the 
Court  of  Appeals  decision  over-niling  the  District  Court  in  the  case  against 
the  American  ISIedical  Association  the  Supreme  Court  held  that  the  w^ord 
"trade"  included  "all  occupations  in  w^hich  men  are  engaged  for  a  livelihood." 
But  without  deciding  the  question  Justice  Douglas  said : 

"We  do  not  intimate  an  opinion  on  the  correctness  of  the  application  of  the 
term  to  the  professions.  We  have  said  enough  to  indicate  we  would  be  con- 
tracting the  scope  of  the  concept  of  'trade'  as  used  in  the  phrase  'restraint  of 
trade'  in  a  precedent-breaking  manner  if  we  carved  out  an  exemption  for  real 
estate  brokers.  Their  activity  is  commerce  and  carried  on  for  profit.  The  fact 
that  no  goods  are  moved  or  bought  or  sold  in  the  process  is  as  irrelevant  here 
as  it  was  in  Atlantic  Cleaners  d  Dyers  v.  United  States,  supra.  No  reason  of 
policy  has  been  advanced  for  reading  §  3  of  the  Act  less  literally  than  its  terms 
suggest.  The  competitive  standards  which  the  Act  sought  to  preserve  in  the 
field  of  trade  and  commerce  seem  as  relevant  to  the  brokerage  business  as  to 
other  branches  of  commerce  activity." 
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Because  the  Supreme  Court  did  not  "intimate  an  opinion  on  the  correctness 
of  the  application  of  the  term  to  the  professions,"  an  argument  is  made 
that  as  late  as  1950  the  Supreme  Court  still  had  some  reservation  as  to  whether 
the  practice  of  medicine  could  be  tlie  subject  of  a  restraint  of  trade  so  as  to 
violate  the  Sherman  Act.  This  is  a  thin  ree<l  indeed.  When  the  Supreme  Court 
was  called  upon  to  interpret  the  meaning  of  "trade  and  commerce"  as  used 
in  the  Sherman  Act,  it  held  that  the  concept  should  be  broad  and  should  in- 
clude any  occupation  carried  on  for  livelihood.  It  seems  very  clear  to  me  that 
the  word  "ti-ade"  as  u.sed  in  the  Sherman  Act  means  all  occupations  in  which 
men  are  engaged  for  a  livelihood  including  the  liberal  arts  and  the  learned 
professions. 

INTERSTATE  COMMERCE 

If  professions  are  included  in  the  meaning  of  the  word  "trade"  as  used  in 
the  Sherman  Act,  we  mu5t  then  consider  the  interstate  commerce  aspect  of 
the  Act  to  decide  whether  the  practice  of  law,  locally,  affects  interstate  com- 
merce. If  a  minimum  fee  schedule  only  involves  service  rendered  in  defending 
persons  charged  with  shooting  a  deer  out  of  season  or  drunk  and  disorderly 
conduct,  or  assault  arising  out  of  a  boundary  line  dispute,  there  could  be  little 
doubt  that  such  fees  do  not  substantially  affect  interstate  commerce.  However, 
since  most  lawyers  today  act  as  local  representatives  for  nationwide  corpora- 
tions in  connection  with  real  estate  financing,  local  plant  construction,  zoning, 
collections,  the  effect  on  interstate  commerce  is  apparent.  Furthermore  they 
advise  or  represent  individuals  in  transactions  involving  interstate  financing. 
Even  probate  matters  wliich  usually  involved  local  inhabitants  now  involve 
persons  who  live  throughout  the  United  States  and  whose  financial  interests 
have  interstate  commerce  effects.  Accordingly,  it  would  not  be  too  difficult  to 
establish  that  concerted  action  among  members  of  bar  associations  regarding 
legal  fees  has  a  not  insubstantial  effect  on  interstate  commerce. 

PER  SE  VIOLATIONS 

For  almost  40  years  the  Supreme  Court  has  held  that  "any  combination 
which  tampers  with  price  structures  is  engaged  in  an  unlawful  activity." 
The  good  intentions  of  the  members  of  the  combination  do  not  authorize  the 
activity,  the  Supreme  Court  held  in  United  States  v.  Soconij -Vacuum  Oil  Co., 
310  U.S.  250,  221-22  (1040).  The  amount  of  the  agreed  upon  or  suggested 
price  does  not  affect  the  unlawfulness  of  the  agreement.  United  States  v. 
Trenton  Potteries  Co.,  273  U.S.  392  (1927).  Consequently,  whenever  the  duly 
authorized  members  of  a  bar  association,  by  a  consensus,  decide  upon  the 
amounts  that  they  believe  should  be  a  minimum  fee  for  a  certain  service,  we 
believe  they  have  arrived  at  an  agreement  in  violation  of  Section  1  of  the 
Sherman  Act,  regardless  of  their  purpose  and  regardless  of  the  reasonableness 
of  the  fee,  provided  the  fee  affects  interstate  commerce. 

RELATIVE  VALUE  SCHEDULES 

A  serious  question  of  antitrust  law  violation  is  also  involved  when  a  bar 
association  adopts  a  relative  value  sche<lule  in  place  of  a  minimum  fee  schedule. 
The  antitrast  problem  arises  when  the  relative  value  table  is  arrived  at  by 
agreement  among  members  of  a  bar  association.  This  constitutes  agreement 
upon  an  important  element  of  price.  Agreement  upon  tJie  relative  value  between 
one  type  of  legal  service  and  another  is  similar  to  an  agreement  among  trades- 
men upon  a  formula  to  be  used  for  computing  the  price  of  a  custom  made 
product.  Their  prices  may  differ  if  in  employing  the  formula  they  use  different 
prices  for  the  basic  element.  But  if  they  use  an  identical  basic  price  element 
then  the  use  of  the  formula  insures  that  the  end  price  w\\\  be  identical.  Con- 
squently,  agreements  upon  the  method  by  which  the  end  price  will  be  deter- 
mined may  be  a  form  of  per  se  illegal  price  fixing. 

INFORMING  AND  EDUCATING  THE  PUBLIC  AND  THE  BAR 

I  have  been  told  that  minimum  fees  are  necessary  to  give  the  public  some 
guidance  to  permit  them  to  anticipate  what  legal  sei-vices  might  cost  them. 
They  are  also  necessary,  I  have  been  told,  to  provide  some  guidepost  of  reason- 
ableness so  that  exorbitant  fee  demands  can  be  readily  recognized.  Addition- 
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aUy,  younger  membeirs  of  the  bar,  it  has  been  said,  have  no  way  of  measuring 
what  reasonable  fees  should  be  without  some  suggested  minimums.  Similarly, 
many  longtime  practitioners  who  never  established  a  scientific  method  for 
determining  their  fees,  also  need  some  guidance.  Minimum  fee  schedules,  I  am 
told,  have  been  designed  to  accomplish  these  objectives. 

Minimum  fee  schedules  are  not  the  only  vehicles  for  achieving  these  goals. 
The  public  could  be  informed  of  the  range  of  fees  that  have  been  charged  for 
various  types  of  services  based  on  empirical  surveys,  if  such  public  informa- 
tion is  found  to  be  necessary.  They  could  be  acquainted  with  the  elements  that 
go  into  determining  fees.  ^^  ^     ^ 

L/awyers  could  be  given  short  courses  or  lectures  upon  the  methods  tor 
computing  the  time  involved  in  for  forming  their  activities,  or  for  determin- 
ing their  overhead  or  for  determining  their  individual  hourly  rates  based  on 
thedr  years  of  experience,  their  unique  talents  and  achievements. 

INTEGRATED  BARS 

Let  us  now  consider  whether  an  intergrated  Bar  is  immune  from  federal 
antitrust  law  prosecution.  In  1943  the  Supreme  Court  held  that  the  antitrust 
laws  are  directed  against  individual  and  not  state  action.  When  a  state  has 
a  public  policy  against  free  competition  in  a  specific  endeavor,  it  may  regulate 
that  activity  and  may  even  permit  persons  subject  to  such  control  to  partici- 
pate in  the  regulation,  provided  their  activities  are  adequately  supervised  by 
independent  officials.  Parker  v.  Broivn,  317  U.S.  352;  Asheville  Toiacco  Board 
of  Trade  v.  FTG,  263  F.2d  502,  500  (4th  Cir.  1959). 

In  Goldfarl)  v.  Virginia  State,  et  al.  (Civil  Action  75-72-A,  E.D.  Va.),  the 
Court  dismissed  tlie  action  as  to  the  integrated  State  Bar.  It  did  so  because 
it  found  that  in  all  of  its  action  regarding  minimum  fee  schedules,  the  State 
Bar  was  acting  within  the  authority  granted  by  statute  and  rule  under  the 
direction  of  the  Virginia  Supreme  Court  and  in  furtherance  of  an  expressly 
stated  policy  of  that  Court.  Accordingly,  to  determine  whether  a  minimum  fee 
schedule  agreed  upon  by  an  integrated  state  bar  is  exempted  from  the  anti- 
trust laws,  we  have  to' examine  (a)  the  enabling  act;  (b)  the  powers  and 
authority  delegated  by  the  legislature  and  courts;  (c)  the  legislative  and 
judicial  intent;  (d)  the  manner  in  which  the  non-state  officials  (lawyers) 
implement  this  authority,  and  (e)  the  supervision  exercised  by  state  officials 
over  the  lawyers. 

CONCLUSION 

The  Sherman  Act,  we  believe,  prohibits  agreements  among  lawyers  upon 
suggested  legal  fees  affecting  interstate  commerce  just  as  it  proscribes  price 
fixing  agreements  among  cleaners  and  dyers,  real  estate  brokers,  architects, 
accountants,  and  other  professionals.  There  is  no  exemption  from  the  prohibi- 
tions of  the  Sherman  Act  for  persons  engaged  in  a  profession.  The  Division 
proposes  to  bring  suit  against  a  bar  association  when  it  learns  that  such  associ- 
ation is  continuing  to  effectuate  agreed  upon  suggested  minimum  fee  schedules, 
imless  of  course  no  substantial  effect  on  interstate  commerce  is  involved  in 
the  agreement. 

Sherman  Antitrust  Act 
15  §1  monopolies  and  combinations 

§  1.  Trusts,  etc.,  in  restraint  of  trade  illegal ;  exception  of  resale  price  agree- 
ments ;  penalty 

Every  contract,  comination  in  the  form  of  trust  or  otherwise,  or  conspiracy, 
in  resitraint  of  trade  or  commerce  among  the  several  States,  or  with  foreign 
nations,  is  declared  to  be  illegal :  Provided,  That  nothing  coutained  in  sections 
1  to  7  of  this  title  shall  render  illegal,  contracts  or  agreements  prescribing 
minimum  prices  for  the  resale  of  a  commodity  which  beare,  or  the  label  or 
container  of  which  bears,  the  trademark,  brand,  or  name  of  the  producer  or 
distributor  of  such  commodity  and  which  is  in  free  and  open  competition  with 
commodities  of  the  same  general  class  produced  or  distributed  by  others,  when 
contracts  or  agreements  of  that  description  are  lawful  as  applied  to  intrastate 
transactions,  under  any  statute,  law,  or  public  policy  now  or  hereafter  in  effect 
in  any  State,  Territory,  or  the  District  of  Columbia  in  which  such  resale  is  to 
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be  made,  or  to  which  the  commodity  is  to  be  transported  for  such  resale,  and 
the  making  of  such  contracts  or  agreements  shall  not  be  an  unfair  method 
of  competition  under  section  45  of  this  title:  Provided  further,  That  the  pre- 
ceding proviso  shall  not  make  lawful  any  contract  or  agreement,  providing  for 
the  establishment  or  maintenance  of  minimum  resale  prices  on  any  commodity 
herein  involved,  between  manufacturers,  or  between  producers,  or  between 
wholesalers,  or  between  brokers,  or  between  factors,  or  between  retailers,  or 
between  persions,  firms,  or  corporations  in  competition  with  each  other.  Every 
person  who  shall  make  any  contract  or  engage  in  any  combination  or  con- 
spiracy declared  by  sections  1  to  7  of  this  title  to  be  illegal  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pimished  by  fine 
not  exceeding  fifty  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the  court. 

July  2,  1890,  c.  647,  §  1,  26  Stat.  209:  Aug.  17,  1937,  c.  690,  Title  VIII,  50  Stat. 
693 ;  July  7,  1955,  c.  281,  69  Stat.  282. 

HISTORICAL  NOTE 

1955  Amendment.  Act  July  7,  1955,  substituted  "fifty  thousand  dollars"  for  "$5,000." 

1937  Amendment.  Act  Aug.  17,  1937,  added  the  two  provisos. 

Short  Title.  Act  July  2,  1890,  which  enacted  sections  1-7  of  this  title,  is  popularly 
known  as  the  Sherman  Antitrust  Act. 

Legislative  History.  For  legislative  history  and  purpose  of  Act  July  7,  1955,  see 
1955  U.S.Code  Cong,  and  Adm.News.  p.  2322. 

[From  57  A.6.A.J.  655  (1971).] 

Fee  ScHEDin.ES  Should  Be  Abolished 

(by  Richard  J.  Amould  and  Robert  N.  Corley) 

The  legal  profession  should  abolish  the  promulgation  and  use  of  recommended 
fee  schedules.  In  many  instances  they  provide  for  unreasonable  fees,  the  dif- 
ferences in  the  scliedules  cannot  be  justified  by  economic  conditions,  they  are 
not  based  on  "time",  they  are  inconsistent  with  professional  status,  they  are 
used  consistently  only  by  less  competent  lawyers,  and  they  may  well  violate 
antitrust  laws. 

Minimum  fee  schedules  have  been  adopted  for  use  by  most  lawyers  in  the 
United  States.  While  some  state  bar  associations  have  left  fee  schedules  to 
county  organizations,  most  have  prepared  fee  schedules  either  for  state-wide 
use  or  for  use  by  county  bars  in  preparing  local  schedules.  That  there  has 
been  a  general  acceptance  of  the  legitimacy  and  legality  of  fee  schedules  is  as- 
sumed for  the  purpose  of  this  discussion.^  The  purpose  of  this  article  is  to  sug- 
gest that  the  use  of  fee  schedules  is  not  in  the  best  interests  of  either  the  legal 
profession  or  society  and  that  the  use  of  fee  schedules  should  cease. 

But  first,  the  reasons  given  by  the  drafters  for  their  use  and  adoption  must 
be  understood.  It  is  also  helpful  if  the  qualifications  and  disclaimers  contained 
in  fee  schedules  are  recognized. 

THE  THEORY  BEHIND  FEE  SCHEDULES  IS  EXPLAINED 

Most  fee  schedules  contain  recommended  minimum  fees;  they  are  not  aver- 
age or  maximum  fees.  The  schedules  contemplate  only  the  minimum  responsi- 
bility for  the  lawyer,  and  if  special  problems  arise  or  services  are  rendered 
beyond  the  minimum,  additional  fees  are  to  be  charged.  Many  schedules  include 
a  list  of  factors  in  addition  to  the  fee  schedule  that  a  lawyer  should  consider 
in  setting  the  fee.  Almost  every  schedule  refers  to  Canon  12  of  the  old  Canons 
of  Professional  Ethics  of  the  American  Bar  Association,  which  provides: 

"In  fixing  fees,  lawyers  should  avoid  charges  which  overestimate  their  ad- 
vice and  services,  as  well  as  those  which  undervalue  them.  A  client's  ability 
to  pay  cannot  justify  a  charge  in  excess  of  the  value  of  the  service,  though 
his  poverty  may  require  a  less  charge,  or  even  none  at  all.  ... 

"In  determining  the  amount  of  the  fee,  it  is  proper  to  consider:  (1)  the  time 
and  labor  retjuired,  the  novelty  and  difficulty  of  the  questions  involved  and  the 
skill  requisite  proiierly  to  conduct  the  cause;  (2)  whether  the  acceptance  of 
employment  in  the  particular  case  will  preclude  the  lawyer's  appearance  for 

1  For  a  detailed  discussion,  see  American  Bar  Association  Legal  Economics  Publi- 
cation, Minimum  Fee  Schedules— Development  and   Utilization    (1970). 
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others  in  cases  likely  to  arise  out  of  the  transaction,  and  in  which  there  is  a 
reasonable  expectation  that  otlierwise  he  would  be  employed,  or  will  involve 
the  loss  of  other  employment  while  c-mployed  in  the  particular  case  or  antago- 
nisms with  other  clients;  (3)  the  customary  charges  of  the  Bar  for  similar 
services;  (4)  the  amount  involved  in  the  controversy  and  the  benefits  resulting 
to  the  client  from  the  services;  C5)  the  contingency  or  the  certainty  of  the 
compensation:  and  (6)  the  character  of  the  employment,  whether  casual  or 
lor  an  established  and  constant  client.  No  one  of  the  considerations  in  itself 
is  controlling.  They  are  mere  guides  in  ascertiiining  the  real  value  of  the 
service. 

"In  determining  the  customary  charges  of  the  Bar  for  similar  services,  it  is 
proper  for  a  lawyer  to  consider  a  schetlule  of  minimum  fees  adopted  by  a  Bar 
Association,  but  no  lawyer  should  permit  himself  to  be  controlled  thereby  or 
to  follow  it  as  his  sole  guide  in  determining  the  amount  of  his  fee. 

"In  fixing  fees  it  .should  never  be  forgotten  that  the  profession  is  a  branch 
of  the  administration  of  jusitice  and  not  a  mere  money -getting  trade." 

The  new  Code  of  Professional  Responsibility  provides  in  Ethical  Considera- 
tion 2-18 : 

"The  determination  of  the  reasonableness  of  a  fee  retiuires  consideration  of 
all  relevant  circumstances,  including  those  stated  in  the  Disciplinary  Rules. 
The  fees  of  a  lawyer  will  vary  according  to  many  factors,  including  the  time 
required,  his  experience,  ability,  and  reputation,  the  nature  of  the  employment, 
the  respon.sibility  involved,  and  the  results  obtained.  Suggested  fee  schedules 
and  economic  reports  of  state  and  local  bar  associations  provide  some  guid- 
ance on  the  subject  of  reasonable  fees.  .  .  ." 

Among  other  factors  frequently  emphasized  are:  (1)  overhead,  (2)  invested 
capital  and  (3)  location  of  the  practice.  It  .should  be  noted  that  location  of 
the  practice,  or  more  specifically  the  difference  in  the  costs  between  urban 
and  rural  practice,  is  now  being  de-emphasized  in  most  fee  schedules. 

There  have  been  a  variety  of  reasons  given  for  fee  schedules.  Among  the 
more  common,  not  necessarily  in  any  particular  order  of  priority,  are: 

1.  To  provide  the  proper  tools  and  a  satisfactory  standard  of  living  for 
lawyers. 

2.  To  establish  uniformity  in  order  to  prevent  "shopping"  or  price  competi- 
tion. 

3.  To  assist  the  public  in  determining  what   is  considered  a   reasonalile  fee. 

4.  To  assist  the  judiciary  in  determining  what  is  considered  a  reasonable 
fee. 

5.  To  assist  lawyers  and  particularly  young  practitioners  to  determine  the 
value  of  their  services. 

6.  To  provide  for  differences  in  competency  among  attorneys  by  fixing  a  fee 
for  reasonable  competency   in  the  performance  of  designated   services. 

While  items  1  to  5  are  mentionwl  in  most  fee  schedules,  item  6  is  assumed 
in  those  portions  of  the  schedules  fixing  a  definite  fee  rather  than  an  hourly 
rate.  By  fixing  the  fee.  it  is  assumed  that  a  lawyer  possessing  greater  com- 
petency will  do  the  task  in  a  .shorter  period  of  time  and  thus  will  receive  more 
compensation  per  hour  and  conversely  that  the  lawyer  with  less  than  average 
skill  will  take  longer  and  receive  less  per  hour.  The  reasonableness  of  this 
assumption  of  competency  in  relation  to  time  will  be  discussed  more  fully 
later. 

The  standard  of  living  of  lawyers  has  played  a  major  role  both  in  the  prepa- 
ration of  fee  schetlules  and  in  their  revision.  The  usual  result  of  an  economic 
sun^ey  of  any  bar  association  is  the  adoption  of  a  new  fee  schedule.  Indeed, 
some  fee  schedules  include  the  results  of  an  economic  survey  as  a  part  of  the 
justification  for  the  schedule.  States  that  traditionally  have  used  county  sche- 
dules in  recent  years  have  adopted  state- wide  .schedules  as  a  result  of  economic 
surveys.  It  must  be  accepted  that  fee  schedules  are  designed  to  increa.se  a  law- 
yer's income  and  that  they  are  a  means  of  price  fixing  and  eliminating  or 
reducing  price  competition.  It  is  generally  assumed  by  the  Bar  that  price 
competition  is  not  desirable  or  in  the  public  interest  and  that  a  .satisfactory 
level  of  competence  in  the  practice  of  the  profession  is  guaranteed  by  the 
standards  for  admi.ssion. 

Time  purports  to  be  the  mnjf>r  factor  in  fee  determination.  While  tlie  hourly 
fee  is  emphasized  and  billable  liours  are  referred  to  in  discnssioni5  of  cost 
justifications,  fixed  fees  for  specific  sen-ices  are  based  theoretically  on  an 
assumed  completion   time   for   the   reasonably   competent   practitioner. 
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It  appears  that  antitrust  considerations  in  part  have  caused  the  drafters 
to  use  such  words  as  "advisory",  "suggested"  or  "recommended"  to  describe 
the  status  of  fee  schedules.  In  fact.  Hawaii  reix>rced  tlie  complete  lack  of  a 
fee  schedule  because  of  possible  antitrust  violations.  However,  the  typical 
introduction  to  a  fee  scliedule  includes  discussions  of  the  ethical  aspects  of 
fee  cutting  and  of  the  dangers  to  the  profession  and  to  the  public  of  price- 
shopping  by  clients.  For  example,  many  schedules  contain  Opinion  302  of  the 
Committee  on  Frofesisional  Ethics  of  the  American  Bar  Association,  which 
.states  in  part : 

"The  establishment  of  suggested  or  recommended  fee  schedules  by  bar  asso- 
ciations is  a  thoroughly  laudable  activity.  The  evils  of  fee  cutting  ought  to 
be  apparent  to  all  members  of  the  Bar.  .  .  . 

"While  .  .  .  minimum  fee  schedules  can  only  be  suggested  or  recommended 
and  cannot  be  made  obligatory  (Opinion  28).  it  is  equally  true  that  the  habitual 
charging  of  fees  less  than  those  established  in  suggested  or  recommended 
minimum  fee  schedules,  or  the  charging  of  such  fees  without  proper  justifica- 
tion, may  be  evidence  of  unethical  conduct  .  .  .  ." 

Opinion  323  of  the  American  Bar  Association  Committee,  issued  in  August 
of  1970.  makes  clear  that  tee  schedules  cannot  be  made  mandatory. 

Some  states  include  state  professional  ethics  opinions  in  their  schedules. 
For  example,  the  Illinois  schetlule  of  July,  1962,  contains  a  state  opinion  (No. 
194)  that: 

"It  is  unethical,  as  a  violation  of  (Canons  12  and  27,  for  a  lawyer  habitually 
to  charge  fees  less  than  those  in  a  duly  adopted  fee  schetlule,  and  to  let  his 
prospective  clients  or  a  public  know,  by  whatever  means,  that  he  will  do  so." 

It  is  apparent  that  while  adjectives  such  as  "recommended"  are  used  to  de- 
.scribe  fee  schetlules,  many  of  the  jiersons  who  vote  to  enact  them  consider  them 
to  be  binding,  and  some  members  of  the  Bar  treat  them  as  binding  notwith- 
standing the  qualifying  language  and  the  di.sclaimer  of  Canon  12  and  the 
opinions  of  the  American  Bar  Association  Committee. 

We  have  conducted  a  survey  of  fee  schedules  throughout  the  United  States. 
In  making  the  study,  the  bar  association  of  each  state  and  the  District  of 
Columbia  was  asked  for  a  copy  of  its  fee  schedule.  The  fee  schedule  arrange- 
ments fell  into  thi-ee  categories:  (1)  state  bar  fee  schedules  only,  (2)  state 
bar  fee  schedules  recommended  to  local  bar  associations  for  adoption  and 
local  schedules  adopted,  and  (3)  loc-al  fee  schedules  only. 

At  the  time  of  our  inquiry,  we  found  that  thirty-four  states  and  the  District 
of  Columbia  had  a  jurisdiction  fee  schedule.  However,  mo.st  of  these  states 
fell  into  the  second  category  above.  Eleven  states  indicated  that  they  had 
only  local  fee  schedules.  There  was  no  response  received  from  five  state  bar 
associations. 

In  preparing  our  charts  and  data  v\'e  usefl  the  state  fee  schedules  where  they 
were  available.  It  was  assumed  that  the  local  bar  associations  adoivted  them 
when  bx^al  autonomy  was  possible.  In  the  responding  sitates  without  state- 
wide schedules,  representative  loeil  schedules  were  used.  Hawaii  furnished 
an  average  fee  schedule,  and  its  foes  were  not  included  in  the  statistics.  Kansas 
has  a  relative  value  schedule  that  could  not  be  monetized  without  assigning 
an  arbitrary  monetary  base. 

The  tables  that  accompany  this  article  summarize  tlie  variation  in  fees  for 
various  legal  .services  reported  on  the  fee  schedules  and  relate  these  fees  to 
the  hourly  rates  presented  in  the  same  .schedules.  The  tables  contain  a  column 
labeled  .standard  deviation.  The  standard  deviation  measures  the  extent  to 
which  the  individual  fees  are  dispersed  about  either  side  of  the  mean.  The 
more  widely  scattered  the  obsei-wations  are  from  the  mean,  the  higher  the 
standard  deviat'ion  or  the  lower  the  central  tendency  relative  to  the  value 
of  the  mean.  The  more  clustered  the  obsen-ations  appear  around  the  mean, 
the  lower  the  standard  deviation  relative  to  the  value  of  the  mean  or  higher 
the  central  tendency. 

Table  I  .shows  the  maximum,  minimum  and  mean  recommended  minimum 
fee  for  various  items  of  legal  service.  It  was  necessary  to  standardize  classi- 
fications and  categories,  as  there  was  not  complete  iiniformity  of  approach 
throughout  the  country.  When  items  listed  in  the  schedule  did  not  fit  directly 
into  our  designated  categories,  we  chose  the  item  most  comparable  or  placed 
nothing  in  the  category  in  the  absence  of  an  acceptable  substitute  from  that 
schedule. 
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In  collections,  the  fee  was  computed  as  a  percentage  of  the  presumed  amount 
collected.  In  probate,  the  problems  were  somewhat  more  complex.  The  fee  is 
usually  determined  as  a  percentage  of  the  gross  value  of  the  estate.  However, 
the  methods  u.sed  to  determine  gross  value  differ.  The  probate  fee  was  based 
on  a  fixed  gross  value  of  estate  for  our  calculations.  This  underestimates  the 
deviations  in  the  calculations  for  probate,  because  it  ignores  the  differences 
in  determining  gross  value. 

TABLE  1.— MAXIMUM,  MINIMUM  AND  MEAN  FEES  FOR  SPECIFIED  LEGAL  SERVICES 


Service 


Maximum       Minimum 


Mean       Stn.  dev. 


#Obs. 


1.  Hourly  rate _ 

2.  Corporation— form  (capitalized 

3.  Corporation — amend  at 

4.  Corporation— dissolve  $50,000) 

5.  Partnership— general 

6.  Partnership— limited 

7.  Partnership — dissolve.. 

8.  Collection  with/suit  $100 

9.  Collection  with/suit  $500.. 

10.  Collection  w/ith/suit  $1,000 

11.  Collection  without/suit  $100. _ 

12.  Collection  without/suit  $500.... 

13.  Collection  without/suit  $1,000 

14.  Civil  trial,  diem— U.S.  district  court 

15.  Civil  trial,  diem— State - 

16.  Contingent  without/suit  (percent) 

17.  Contingent  with/trial  (percent)... 

18.  Contingent  w/lth/appeal  (percent) 

19.  Justice  of  the  peace  per  diem 

20.  Separation,  without/prop,  children 

21.  Separation,  with/prop,  children 

22.  Divorce,  without/prop,  children 

23.  Divorce,  with/prop,  children 

24.  Felony— retainer 

25.  Felony— trial  per  diem 

26.  Misdemeanor— retainer.  _ 

27.  Misdemeanor— trial  per  diem 

28.  Traffic— not  drunk 

29.  Traffic— drunk 

30.  Will— simple 

31.  Will-trust... 

32.  Probate,  $5,000 

33.  Probate,  $50,000 

34.  Probate,  $120,000 

35.  Probate,  $750,000 

36.  Real  estate  title  exam 

37.  Lease — commercial 

38.  Lease— residential 

39.  Foreclosure 

40 .  Appea ranee — State 

41 .  Appearance — county 

42.  Adoption,  uncontested,  agent 

43.  Adoption,  uncontested,  nonagent 

44.  Adoption,  contested,  agent 

45.  Adoption,  contested,  nonagent... 

46.  Appeal,  State  supreme 

47.  State  appelate  (diem) 

48.  Bankruptcy,  business,  v^rith/assets.. 

49.  Bankruptcy,  business,  without/assets 

50.  Bankruptcy,  nonbusiness,  with/assets 

51.  Bankruptcy,  nonbusiness,  without/assets. 


40 

15 

25. 108 

5.724 

37 

525 

200 

289. 204 

72.416 

44 

525 

50 

134.354 

96.114 

31 

525 

100 

227.  564 

95.  248 

39 

300 

35 

139. 102 

69. 100 

39 

500 

100 

241.904 

79.773 

21 

350 

50 

162.708 

79.  782 

24 

75 

20 

40.575 

11.462 

40 

250 

100 

172.375 

41.860 

40 

500 

190 

323.625 

70.817 

40 

50 

15 

34.772 

11.521 

44 

250 

75 

152. 159 

44.  300 

44 

425 

137 

279. 795 

73.640 

44 

350 

150 

229. 166 

49. 167 

30 

300 

50 

195.  263 

64.  838 

38 

33 

25 

28.  891 

4.054 

37 

50 

25 

34.  324 

4.110 

37 

50 

33 

41.000 

4.881 

24 

300 

25 

94.  516 

58.  343 

31 

500 

75 

250.757 

101.644 

33 

500 

75 

293.  333 

104.207 

30 

500 

125 

263.  372 

80.  798 

43 

500 

150 

306.  875 

81.056 

40 

2,000 

150 

593.  333 

488.  389 

15 

300 

100 

232.608 

57. 126 

23 

500 

100 

211.538 

112.090 

l£ 

300 

100 

207.  291 

58.  736 

24 

200 

25 

69.  523 

45.604 

21 

350 

25 

144.642 

105.  599 

14 

70 

10 

28.  809 

11.252 

42 

175 

25 

92.  962 

34.814 

27 

500 

200 

276. 153 

61.102 

39 

5,000 

1,000 

2,176.973 

643.  252 

38 

11,600 

2,000 

4,  596.  578 

1,513.260 

38 

60, 000 

9,000 

21, 185.  555 

8,184.115 

36 

65 

20 

46.111 

27.  503 

27 

100 

15 

46.  081 

21.957 

37 

50 

10 

26.  578 

12.740 

38 

840 

75 

320.606 

171.249 

33 

300 

75 

168. 103 

60.  095 

29 

300 

35 

128.275 

65.  877 

29 

250 

50 

158.  088 

57.314 

34 

350 

75 

175.000 

59.  987 

34 

750 

75 

232. 142 

144.296 

21 

750 

75 

242.  857 

141.894 

21 

1,500 

150 

609.  000 

334.  701 

25 

400 

125 

233. 333 

64.  969 

24 

650 

100 

320.972 

112.019 

36 

500 

100 

274.512 

86.  551 

41 

650 

100 

289.  722 

105.978 

36 

350 

100 

236.  707 

53.217 

41 

Table  2  shows  the  time  assumed  for  a  reasonably  competent  attorney  to 
l>erfonm  the  sei'vices  for  which  the  schedules  contain  a  fixed  fee.  The 
figures  were  derived  by  dividing  the  fixed  fee  by  the  stated  hourly  rates  in  each 
jurisdiction.  The  maximum  column  describes  the  longest  amount  of  time  in 
any  jurisdiction,  the  minimum  the  shortest.  This  division  eliminates  m(metary 
units.  The  hypothesis  used  is  that  the  relationship  among  hours  expended 
for  a  specific  task  should  be  nearly  the  same  for  all  jurisdictional  areas, 
regardless  of  differences  in  per  capita  income. 


REASONS  GIVUN  FOR  ELIMIXATION  OF  FKF  SCHEDXJLES 

1.   The   schedules   in    fact   provide   for   unreasonable   fees — Even    a    cursory 
examination  of  the  tables  indicates  that  some,  if  not  many,  of  the  fees  con- 
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tained  in  the  schedules  of  many  states  are  of  questionable  reasonableness. 
The  deviation  from  tlie  mean  is  so  jjreat  in  many  caseiJ  tliat  it  is  obvioiis 
that  some  of  the  fees  are  either  too  liigh  or  too  low.  The  differences  in  time 
(fee  divided  Ity  the  hourly  rate)  also  seem  to  indicate  that  unreasonableness 
is  present  in  at  least  some  fee  schedules. 

TABLE  2.— HOURS  EXPENDED  FOR  SPECIFIED  LEGAL  SERVICES  BASED  ON  HOURLY  RATE 


Service 


Maximum 
time 


Minimum 
time 


Mean 
time 


Stn.  dev. 


§  Obs. 


1.  Corporation— form  (capitalized  at  $50,000) 21. 00 

2.  Corporation— amend  (capitalized  at  $50,000) 21.00 

3.  Corporation— dissolve  (capitalized  at  $50,000)...  21.  00 

4.  Partnership— general... __.  12.00 

5.  Partnership— limited 14.00 

6.  Partnership— dissolve 15.00 

7.  Collection  with  suit  $100 3.75 

8.  Collection  with  suit  $500- 11.87 

9.  Collection  with  suit  $1,000... 20.00 

10.  Collection  without  suit  $100 3.12 

11.  Collection  without  suit  $500 11.87 

12.  Collection  without  suit  $100,0 19.68 

13.  Civil  trial,  diem— U.S.  district 12.50 

14.  Civiltrial,  diem— State  district 12.50 

15.  Justice  of  the  peace  per  diem 10.00 

16.  Separation,  without  property,  children 20.00 

17.  Separation,  with  property,  children 20.  00 

18.  Divorce,  without  property,  children 20.00 

19.  Divorce,  with  property,  children 20.00 

20.  Felony— retainer 66.66 

21.  Felony— trial  per  diem 13.88 

22.  Misdemeanor- retainer 14.28 

23.  Misdemeanor— trial  per  diem.. 13.88 

24.  Traffic— not  drunk 6.66 

25.  Traffic— drunk _ 14.00 

26.  Will— simple _.  2.00 

27.  Will-trust _.  6.00 

28.  Probate,  $5,000. 21.50 

29.  Probate,  $50,000 166.66 

30.  Probate,  $120,000- -. 386.66 

31.  Probate,  $750,000.- 2,000.00 

32.  Real  estate  title  exam 6.00 

33.  Lease — commercial 4.00 

34.  Lease— residential 2.00 

35.  Foreclosure 29.00 

36.  Appearance— State 10.00 

37.  Appearance — county 10.00 

38.  Adoption,  uncontested— agent... .-.  10.00 

39.  Adoption,  uncontested— nonagent 11.66 

40.  Adoption,  contested— agent 25.00 

41.  Adoption  contested— nonagent 25.00 

42.  Appeal,  State  supreme 46.25 

43.  State  appellate  (diem)-. 13.33 

44.  Bankruptcy,  business  with  assets 20.00 

45.  Bankruptcy,  business  without  assets 17.50 

46.  Bankruptcy,  nonbusiness  with  assets 20.00 

47.  Bankruptcy,  nonbusiness  without  assets 14.00 


6.66 

11.979 

2.795 

37 

1.66 

5.528 

4.816 

27 

4.00 

9.421 

3.965 

32 

1.40 

5.511 

2.490 

33 

4.00 

9.252 

2.426 

20 

2.50 

6.134 

2.930 

19 

.71 

1.709 

.720 

34 

3.34 

7.222 

2.331 

34 

6.80 

13.  432 

3.847 

34 

.42 

1.420 

.599 

37 

2.14 

6.305 

2.273 

37 

3.94 

11.990 

3.682 

37 

5.83 

9.008 

1.835 

28 

3.12 

7.839 

2.107 

32 

1.42 

3.878 

2.159 

27 

3.00 

9.544 

3.755 

28 

3.00 

11.973 

4.341 

25 

5.00 

10.289 

2.927 

36 

7.50 

12.575 

3.044 

33 

7.50 

23.  488 

17.457 

14 

3.33 

9.454 

2.619 

22 

3.33 

7.647 

3.288 

12 

3.33 

8.272 

2.640 

23 

1.00 

2.812 

1.710 

21 

1.25 

5.469 

3.798 

14 

.60 

1.189 

.277 

35 

2.00 

3.934 

1.175 

24 

6.47 

11.783 

3.081 

32 

46.57 

88.  970 

25.670 

31 

80.00 

183.685 

55.  834 

31 

325.14 

852. 190 

305.  988 

31 

.71 

1.966 

1.226 

26 

.75 

1.834 

.810 

31 

.50 

1.081 

.445 

32 

3.75 

12.990 

6.595 

29 

3.00 

6.665 

1.892 

24 

1.00 

5.377 

2.244 

24 

2.50 

6.310 

2.022 

32 

3.00 

7.100 

1.926 

32 

3.00 

9.412 

5.136 

20 

3.00 

9.859 

5.055 

20 

10.00 

27.  587 

10.  840 

20 

6.00 

9.221 

1.897 

22 

5.00 

12.554 

3.310 

29 

5.00 

11.345 

3.042 

35 

5.00 

11.521 

3.173 

29 

5.00 

9.805 

2.017 

35 

Reasonableness  eamiot  be  determined  by  the  absolute  amount  of  the  fee. 
When  courts  have  been  called  upon  to  judge  reasonableness,  tJie  factors  usually 
conisidered,  in  addition  to  a  fee  schedule,  are:  (1)  the  time  involved,  (2)  the 
luiture  of  the  difficulty  and  novelty  of  the  problem,  (3)  the  amount  of  money 
or  other  interests  involved,  (4)  the  attorney's  professioiial  standing,  (5)  the 
benefits  sought  for  the  client,  (6)  the  attorney's  opiJortunity  cost,  (7)  the  atti- 
tude of  the  profession  toward  the  type  of  litigation,  (8)  the  responsibility 
assiunetl  by  the  attorney  in  the  case,  (9)  the  probability  of  success  for  the 
client,  (10)  the  necessity  of  the  counsel's  service,  and  (11)  the  client's  ability 
to  pay."  These  factors  tend  to  minimize  the  use  of  the  fee  set  in  the  schedule 
and  to  dilute  the  presumptions  of  reasonableness  present  when  the  schedules 
are  used  without  tlie  benefit  of  judicial  review. 


-  Romell,  The  Reasonable  Fee  and  Professional  Discipline,  14  Cleveland-Marshall 
L.  Rev.  94,  96  (1965).  For  an  extensive  discussion  of  each  of  these  factors,  see  Annot.. 
56  A.L.R.  2d  13  (1957). 
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While  we  cannot  evaluate  any  particular  fee  and  prove  that  it  is  unreason- 
able, certain  observations  point  to  that  conclusion  in  many  cases.  Differing 
levels  of  fees  were  expected  in  different  states  and  regions  because  of  differ- 
ences in  the  law,  but  tlris  heterogeneity  does  not  justify  the  differences  between 
maximums  and  minimums  shown  in  Table  1.  For  example,  the  hourly  rate 
varies  from  $15  in  New  Hampshire  to  $40  in  Texasv*  Since  services  covered 
by  the  general  hourly  rate  are  essentially  the  same,  do  jurisdictional  differences 
justify  this  spread? 

The  minimum  fee  for  the  minimum  and  usual  services  performed  by  an 
attorney  in  the  formation  of  a  corporation  capitalized  at  $50,000  ranged  from 
$200  in  New  Hampshire  to  $525  in  Philadelphia.  Per  diem  rates  for  trial 
work  in  a  state  district  court  range  from  $50  in  New  ELampshire  to  $300  in 
Illinois,  Wisconsin,  Michigan,  and  Dade  County,  Florida.  One  of  the  greatest 
differences  in  minimum  fees  found  was  the  retainer  fee  for  a  felony.  In  North 
Dakota  it  was  $150  compared  to  $2,000  in  Illinois.  Other  differences  can  be 
seen  in  Table  1.  The  differences  in  the  charges  for  probate  are  shown  to  be 
even  greater  in  the  relevant  rows  in  Table  1. 

We  submit  that  these  differences  establish  a  prima  fade  case  of  unreason- 
ableness. 

2.  The  differences  in  fee  schedules  cannot  be  just;ified  by  differing  economic 
conditions — It  is  fre<iuently  argued  that  differences  in  fee  schedules  can  be 
explained  by  jurisdictional  differences,  such  as  state  per  capita  income.  State 
per  capita  income  was  correlatetl  to  the  basic  hourly  rate  for  the  states  for 
\\ihich  both  figures  were  available.  The  correlation  coeflBcient  of  .0607  clearly 
indicates  the  lack  of  a  statistically  significant  positive  relationship  between 
income  level  and  charges. 

The  fees  for  specific  services,  such  as  divorce,  corporation  formation,  and 
bankruptcy,  were  more  positively  correlated  to  state  per  capita  income  than 
the  hourly  rate.'  I$ut  as  would  be  expected  from  tliese  findings,  the  fees  for 
these  specific  items  were  not  .significantly  correlated  with  the  level  of  the 
hourly  rate,  the  apparent  foundation  of  the  fee  schedules.  This  buttresses  the 
conclusion  that  some,  if  not  many,  of  the  fees  are  unreasonable. 

Thus,  it  appears  that  factors  usually  important  in  the  detenninatian  of 
price  levels,  such  as  per  capita  incomes,  do  not  play  a  significant  role  in  the 
level  of  and  differences  among  fees  set  forth  in  the  fee  schedules. 

3.  Fee  schedules  are  not  based  on  "time"  as  they  purport  to  be — In  the  intro- 
duction to  most  fee  schedules,  one  finds  a  detailed  breakdown  and  analysis  of 
a  lawyer's  billable  time.  The  billable  time  is  then  divided  into  the  de.sired 
annual  income,  with  the  product  being  the  recommended  hourly  rate.  Economic 
surveys  predicate  their  recommendations  on  this  hourly  rate,  and  it  is  assumed 
that  tiie  hourly  rate  is  really  the  basis  of  the  fee  schedule. 

While  the  assumption  is  made  that  the  fixed  fees  are  based  on  the  amount 
of  time  a  reasonably  competent  lawyer  would  use  to  perform  the  service,  the 
deviations  shown  in  Table  2  imply  that  this  is  not  the  case.  Additional  correla- 
tions run  between  hourly  rates  and  fixed  charges  indicated  a  lack  of  any 
significant  positive  correlation.  We  find  no  evidence  that  the  fixed  fees  were 
determined  by  multiplying  the  hourly  rate  by  an  agreed  on  time  taken  to  per- 
form the  service  by  the  reasonably  competent  attoiTiey.  We  know  of  no  sur- 
vey determining  average  amount  of  time  required  for  specific  items  of  service. 

The  level  of  the  standard  deviations  and  the  absolute  range  of  hours  ex- 
pended at  the  hourly  rate  per  minimum  charge  for  a  specific  service  were 
used  to  test  the  hypothesis  that  hours  expended  for  a  specific  task  should  be 
approximately  the  same  for  all  jurisdictions.  Both  are  shown  to  be  very 
high  for  numerous  services.  It  is  doubtful  that  jurisdictional  differences  re- 
quire the  differences  in  skill  and  time  commensurate  with  the  deviations  in 
time  expended  shown  in  the  table.  These  dispersions  further  illustrate  the 
unreasonableness  of  many  fees. 


» New  Hampshire  schedule  of  June.  19G2.  Texas  schedule  of  April,  1968.  In  numerous 
counties  In  New  York  the  hourly  rate  for  consultation  was  as  low  at  $5.  but  these 
counties  are  not  In  the  sample  In  Table  1. 

*  These  correlation  coefficients  were  .774,  .461  and  .313.  respectively,  for  the  seven- 
teen states  for  which  Information  was  available — Illinois,  Iowa.  Indiana,  Wisconsin. 
Georgia,  Kentucky,  Maryland,  Virginia,  Oklahoma,  Michigan,  Washington,  Nebraska. 
Oregon,  Missouri,  Massachusetts,  Louisiana  and  Colorado. 
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Speculation  might  lead  one  to  assume  that  the  fees  established  in  the  sche- 
dules are  based  on  the  upper  level  of  fees  set  by  historical  custom  rather  than 
time  and  what  might  be  considered  more  economically  relevant  factors. 

4  Fee  schedules  are  inconsistent  with  the  professional  stotus  of  lawyers — 
Canon  12  contained  the  statement  that  "In  fixing  fees  it  should  never  be  for- 
gotten that  the  profession  is  a  branch  of  the  administration  of  justice  and 
not  a  mere  money-getting  trade."  The  organize<l  Bar  spends  a  great  deal  of 
time  and  effort  publicizing  the  professional  aspects  of  the  calling,  as  indeed 
it  should.  Yet  fee  schedules  are  a  blatant  means  of  price  fixing.  Low  mean  and 
median  incomes  for  lawyers  .should  not  be  an  excuse  to  eliminate  the  profes- 
sional status  of  lawyers.  IMoreover,  as  not^  later,  lawyers  who  rely  on  fee 
schedules  have  lower  incomes  than  those  who  do  not. 

Price  fixing  is  unworthy  of  the  legal  profession  and  is  encouraging  the  in- 
fringement on  the  function  of  the  profession  by  a  multitude  of  lay  specialists. 
Without  exploring  the  growing  trend  of  acts  of  unauthorized  practice  of  law 
by  lay  specialists — accountants,  real  estate  brokers,  insurance  brokers,  bankers, 
union  agents — it  is  significant  to  note  that  price  competition  exists  with  those 
outside  the  profession.  Moreover,  fee  schedules  may  have  upset  natural  eco- 
nomic market  conditions,  such  as  the  supply  and  demand  conditions,  in  a  man- 
ner detrimental  to  society's  well  being,  which  is  intended  to  be  promoted  by 
the  profession. 

5.  The  existence  of  fee  schedules  is  not  supported  by  their  use — As  a  part 
of  our  study,  a  questionnaire  was  sent  to  2,000  lawyers  in  six  representative 
states — Illinois,  California,  Texas,  Wisconsin,  Pennsylvania  and  Georgia.^  Nine 
hundred  and  seventy-seven  usable  questionnaires  were  returned.  A  portion  of 
tbe  questionnaire  was  designed  to  determine  attitudes  of  praciticing  lawyers 
toward  fee  schedules.  Among  the  results  of  the  questionnaine  was  the  fact 
that  67.5  per  cent  of  those  answering  did  not  consider  failure  to  follow  the 
fee  schedule  unethical,  while  26.1  per  cent  did,  and  6.4  per  cent  did  not 
respond. 

Lawyers  were  asked  to  write  the  number  1,  2,  and  3  by  various  fee  deter- 
mining criteria  in  the  order  in  which  they  used  them  to  determine  fees.  The 
results  by  percentages  were  as  follows. 

TABLE  3 

Not  in 
1  2  3  top  3 

Criteria: 

1.  Time  records 

2.  Fee  schedule - --- -. 

3.  Custom -.- 

4.  Ability  to  pay 

5.  Result  obtained.. 

6.  Difficulty  of  problem 

It  should  be  noted  that  many  persons  use  fee  schedules  to  some  degree, 
although  not  in  the  first  three  ranks  of  priority.  Eighty -tseven  per  cent  of  those 
answering  a  specific  question  concerning  fee  schedules  indicated  some  U4se  of 
fee  schedules,  although  48.3  per  cent  said  they  were  not  in  the  top  three 
means  of  setting  fees. 

Table  4  shows  the  extent  of  use  of  fee  schedules  for  various  kinds  of  legal 
services.  The  answers  are  in  percentages,  but  the  percentages  do  include  re- 
sponses from  a  small  number  of  lawyers  witli  no  fee  schedules.  Less  than  10 
per  cent  of  the  respondents  stated  they  had  no  fee  schedule,  but  the  actual 
number  practicing  in  those  jurisdictions  was  much  smaller,  as  many  of  the 
returns  used  were  from  states  that  in  fact  did  have  fee  schedules. 

Table  4  illustrates  that  fee  schedules  are  not  always  used  by  a  majority  of 
attorneys  except  in  piv>bate  matters.  We  suggest  that  the  reason  for  use  in 
excess  of  50  per  cent  in  probate  matters  is  that  probate  fees  are  frequently 
too  high  and  cannot  l>e  justified  on  any  other  basis.  Fee  schedules  are  used 
more  when  they  will  justify  a  fee  than  when  a  satisfactory  fee  can  be  obtained 
without  that  justification. 


39.5 

12.7 

8.1 

39.7 

20.8 

18.2 

12.7 

48.3 

7.3 

5.9 

8.1 

78.7 

6.4 

11.5 

18.2 

63.9 

6.8 

20.3 

21.0 

51.9 

6.7 

16.0 

16.0 

61.3 
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TABLE  4.— USE  OF  THE  SCHEDULE 


Not  appi 

icable 

Iways 

Sometimes 

Never 

and  no  answer 

22.7 

45.3 

18.4 

13.6 

31.7 

34.9 

12.9 

20.  b 

23.8 

26.4 

16.5 

33./ 

22.9 

37.6 

17.3 

22.2 

34.1 

24.9 

17.3 

23./ 

31.3 

31.7 

12.8 

24.2 

12.4 

23.7 

18.4 

45.5 

51.2 

19.9 

9.3 

19.6 

31.1 

36.3 

12.0 

20.6 

18.4 

31.1 

14.2 

36.3 

36.1 

27.0 

10.1 

26.8 

28.6 

20.1 

10.4 

40.9 

1.  Basic  hourly  rate 

2.  Corporation  matters 

3.  Collections 

4.  Trial  work 

5.  Contingent  matters 

6.  Divorce 

7.  Criminal  matters 

8.  Probate. 

9.  Real  estate 

10.  Administrative  matters. 

11.  Adoptions 

12.  Bankruptcy — 


There  were  many  interesting  conimenits  about  fee  schedules.  Some  of  the 
more  pertinent  ones  supi>orting  the  position  that  lawyers  do  not  actually  be- 
lieve in  or  follow  them  were  : 

"The  minimum  fee  schedule  should  never  be  mandatory.  Some  lawyers  are 
worth  more — many  lawyers  worth  less ! 

*♦♦**** 

"My  experience  was  that  fee  schedules,  as  in  many  other  areas,  are  set  by 
attorneys  representing  major  corporate  and  other  large  eoonomic  interests  and 
do  not  represent  the  needs  of  the  lower  economic  classes.  My  practice  was 
mostly  from  those  classes,  hence,  1  would  not  in  many  eases  charge  what  the 
schedule  recommended. 

♦  *****• 
"I  feel  to  follow  the  minimum  fee  schedule  is  unethical. 

♦  «**♦** 

"I  feel  that  minimum  fee  bills  and  schedules  are  a  guide  to  younger  attor- 
neys for  billing  and  in  most  respects  are  unrealistic  for  there  is  no  such  thing 
as  the  "average  or  typical"  divorce,  corporate  matter,  etc. 

"I'm  just  an  associate  in  a  very  large  firm.  However,  I  think  attormey's  fees 
in  all  of  the  above  areas  are  too  high." 

An  analysis  of  the  use  of  fee  schedules  by  type  of  lawyer  sheds  some  valu- 
able insights.  While  it  would  be  expected  that  sole  practitioners  would  have 
more  of  a  tendency  to  use  fee  schedules,  37  per  cent  of  the  lawyers  who  re- 
sponded negaitively  to  the  use  of  the  fee  schedule  were  in  ofBces  with  three 
or  flewer  lavt^yers.  Foirty-eight  ]ier  cent  of  all  lawyers  responding  in  offices  of 
three  or  fewer  lawyers  always  use  fee  schedules,  and  46  per  cent  in  the  same 
office  size  category  sometimes  use  fee  schedules,  compared  to  20  per  cent  and 
53  per  cent,  respectively,  in  offices  with  ten  or  more  lawTers.  Differences  in 
rural  and  urban  locations  were  insignificant  for  fee  schedule  usage. 

When  ranked  by  years  of  experience^  tihose  with  less  than  five  years  of 
experience  showed  no  greater  tendency,  on  the  average,  to  use  schedules  tlian 
lawyers  of  longer  tenure.  If  fee  schedules  \\"ore  developed  to  assist  young 
lawyers,  they  are  not  being  used  any  more  by  them  tlian  by  older  lawyers. 

Referring  back  to  the  ranking  of  the  use  of  fee  scheilules  in  order  of  prefer- 
ence, it  is  significant  that  79  per  cent  of  those  ranking  fee  schedule  "1"  were 
in  offices  of  three  or  fewer  lawyers  and  only  1.2  per  cent  were  in  offices  with 
more  than  ten  lawyers.  Yet  only  13  per  cent  of  the  lawyers  ranking  fee  sche- 
dules first  had  fewer  than  five  years  of  experience,  whereas  27  per  cent  had 
fewer  than  ten  years'  experience  and  63.3  per  cent  had  more  than  fifteen  years 
Of  all  lawyers  with  less  than  five  vears  of  experience,  only  30  per  cent 
listed  the  fe^  schedule  as  the  first  criterion.  Thus,  fee  schedules  appear  to  be 
most  widely  adopted  by  unspecialized  lawyers  in  small  firms  who  typically 
have  a  substantial  amount  of  experience. 

Fee  schedule  use  is  moi=Jt  heavily  concentrated  among  low-income  lawyers.  Of 
the  lawyers  making  less  than  10,000  a  year  pretax  income,  46  per  cent  ranked 
fee  schedules  as  their  first  criterion  for  determining  fees.  Similarly,  40.3 
per  cent  of  the  lawyers  that  ranked  fee  schedules  first  made  less  than  $20,000 
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a  year  pretax  income.  This  compares  to  15.2  per  cent  of  those  ranking  time 
records  first  and  making  less  than  $20,000.  Thirtj-seven  per  cent  of  all  law- 
yers surveyed  making  less  than  $20,000  ranked  fee  schedules  first.  Only 
10  8  per  cent  who  ranked  fee  schedules  first  made  more  than  $40,000,  compared 
to  34.7  per  cent  of  those  ranking  time  records  fii-st,  21.3  per  cent  ranking  cus- 
tom first,  16  per  cent  ranking  ability  to  pay  first  and  28.9  per  cent  ranking 
difficulty  of  problem  first 

It  is  clear  tliat  those  relying  primarily  on  the  fee  schedule  actually  have 
lower  average  incomes  than  those  relying  on  most  other  methods  of  fee 
determination.  „    ^.       .f     *  i.u 

6.  The  use  of  fee  schedules  may  violate  the  Sherman  Act — Section  1  of  the 
Sherman  Act  provides  that  "Every  contract,  combination  ...  or  conspiracy, 
in  restraint  of  trade  or  commerce  among  the  several  States,  or  with  foreign 
nations"  is  illegal.  Section  3  states  that  contracts,  combinations  or  conspira- 
cies in  restraint  of  trade  or  commerce  "in  any  Terriitorj-  of  the  United  States 
or  of  the  District  of  Columbia"  are  illegal. 

It  is  obvious  that  under  Section  3  the  use  of  fee  schedules  by  lawyers  in 
the  District  of  Columbia  might  well  be  considered  a  violation.  As  to  the  states, 
there  are  three  issues  to  be  resolved:  (1)  whether  the  professional  activity  is 
a  part  of  trade  or  commerce;  (2)  whether  the  activity  is  in  interstate  com- 
merce; (3)  whether  the  activity  is  in  restraint  of  trade.  The  first  and  third 
issues  are  also  present  in  the  territories  and  the  District  of  Columbia,  but 
Section  3  eliminates  the  problem  of  the  second. 

As  to  the  first  issue,  there  is  substantial  doubt  as  to  the  current  srtaite  of  the 
law.  The  Supreme  Court  in  United  StatiS  v.  Oregon  State  Medical  Society, 
343  U.  S.  326  (1952),  was  faced  with  the  issue  of  whether  the  practice  of 
medicine  was  trade  or  commerce.  It  sidestepped  the  question  to  some  extent 
by  holding  that  the  lower  court's  decision  that  it  wTas  not  trade  or  commerce 
was  not  clearly  erroneous.  The  court  did  grapple  with  the  second  issue  and 
decided  that  tlie  physicians  were  not  engaged  in  interstate  commerce.  How- 
ever, the  Court  in  tlie  last  paragraph  of  its  opinion  stated  that  its  aflSrmanoe 
of  the  lower  ocmrt  would  not  prejudice  a  subsequent  suiit  if  a  violation  of  the 
antitrust  laws  were  present  or  tiireatened.  The  Court  appeared  to  accept  the 
fact  that  the  activities  of  a  professional  person  or  group  could  constitute  a 
violation  of  the  Sherman  Act  and  could  be  "trade  or  commerce". 

In  Apex  Hosiery  Company  v.  Leader,  310  U.  S.  469  (1940),  the  Conrt  dis- 
cussed the  purposes  of  the  Sherman  Act  and  stated  among  other  things  that 
"The  end  sought  was  the  prevention  of  restraints  to  free  competition  in  busi- 
ness and  commercial  tiiinsactions  which  tended  to  restrict  production,  raise 
prices  or  otherwise  control  the  market  to  the  detriment  of  purchasers  or  con- 
sumers of  goods  and  services:''  (emphasis  added).  Most  of  the  cases  on  fihe 
applicability  of  the  Sherman  Act  to  ser\'ices  have  involved  professional  sports. 
Baseball  has  been  held  exempt  from  the  application  of  tlie  Sherman  Act^  but 
but  football,"  basketball,''  boxing*  and  golf*  have  been  held  nonexempt. 

Thus,  services  have  been  held  to  be  a  part  of  trade  or  commerce,  and  the 
Supreme  Courit,  at  least  by  dicta,  has  recognized  that  one  rendering  services 
may  violate  the  Shennan  Act.  At  common  law  the  concept  of  restraint  of 
trade  was  applied  to  professions,  nnd  the  Shennan  Act  may  logically  be 
construed  as  a  codification  of  the  common  law. 

The  difficult  problem  in  enforcing  the  Sherman  Act  as  to  services  is  the 
requirement  that  the  activity  be  a  part  of  "commerce  among  the  several 
states".  The  argument  is  made  that  lawyers  are  not  engaged  in  interstate 
commerce,  and  indeed  most  bar  associations  are  not  engaged  in  interstate 
activity  as  contrasted  with  intrastate  activity.  However,  it  must  Be  recog- 
nized today  that  the  commerce  clause  extends  not  only  to  interstate  com- 
merce but  also  to  intrastate  commerce  that  has  a  substanitial  effect  on  inter- 
state commerce."'  There  is  ample  authority  for  courts  to  find  that  the  prac- 


^  Federal  Baseball  Chit  v.  ffational  League,  259  U.  S.  200  (1922)  ;  Toolaon  v.  New 
York  Yankees.  346  U.  S.  3.56  {19.'i3). 

«  Radovich  v.  National  Football  League.  352  U.  S.  445  (1957). 

''  Washington  Professional  Basketball  Corporation  v.  National  Basketball  Association. 
147  F.  Sunn.  154  (S.D.  N.Y.  1956). 

8  United  States  v.  International  Boxing  Club.  34R  U.  S.  236  (1955). 

e  Deesen  v.   Professional  Golfers'  Association.  358  F.   2d   165    (9th  Clr.   1966). 

^0  United  States  v.  Darby  Lumber  Company.  312  U.  S.  100  (1941)  ;  Heart  of  Atlanta 
Motel  V.  United  States,  379  U.  S.  241  (1964). 
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tice  of  law,  luedicine  or  any  other  profession  has  siifl&cient  effect  on  interstate 
commerce  to  come  within  tlie  power  of  Congress." 

The  wide  breadith  of  tlie  commerce  clause's  application  is  of  relatively  re- 
cent origin.  We  suggest  that  the  practice  of  any  profession  is  within  the  power 
of  Congress  and  that  the  Sherman  Act  language  "among  the  several  states"  is 
no  longer  a  bar  to  enforcement. 

The  third  issue  is  whether  fee  schedules  amount  to  conduct  in  restraint  of 
trade.  Price  fixing  is  illegal  per  se  regardless  of  the  motives  or  jusitiflcation 
given  for  it.^^  While  tlie  schedules  use  modifying  adjectives,  courts  might  well 
look  Ijeyond  these  and  dechire  that  a  subtle  form  of  price  fixing  actually  ex- 
ists. Fee  schedules  directly  interfere  with  the  free  play  of  market  forces.^" 
Price  fixing  includes  more  than  the  estaltlishment  of  uniform  prices."  There 
is  ample  precedent  for  holding  that  fee  schedules  are  in  restraint  of  trade. 

While  antitrust  laws  of  tlie  various  states  are  beyond  the  scope  of  this 
article  ,it  should  be  noted  that  fee  schedules  may  be  in  violation  of  state  laws 
that  include  services  in  their  coverage. 

FEE  SCHEnULES  POWNGRAPE  THE  PROFESSION'S  STATUS 

We  have  attempted  to  make  the  case  for  the  elimination  of  the  practice  by 
bar  associations  of  promulgating  fee  .schedules.  If  the  use  of  fee  schedules 
does  constitute  illegal  price  fixing  under  tlie  Sherman  Act,  every  lawyer 
could  be  subject  to  treble  damage  suits  by  his  clients.  The  practice  could  also 
be  enjoined  or  be  tlie  subject  of  criminal  action.  Before  any  of  these  events 
occur,  the  organized  Bar  .should  voluntarily  end  its  activities  in  this  field. 

The  threat  of  litigation  is  not  the  only  reason  for  elimination  of  fee 
schedules.  AVe  submit  that  our  data  prove  that  many  of  them  are  unreasonable, 
have  no  basis  in  logic  or  economic  theory  and  .serve  to  downgrade  the  profes- 
sional Image  of  the  profes-sion.  The  reasons  given  for  fee  schedules  are  not 
valid  when  the  facts  are  known,  and  one  unfortunate  result  may  be  lower 
incomes  for  lawyers.  Bar  a.ssociations  should  abolisli  fee  schedules  immedi- 
ately. Only  the  incompetent  will  miss  them. 

"See  United  States  v.  South-Eastern  Undervriters  Association,  322  U.  S.  533   (1944). 
In  which  che  Court  held  that  the  sale  of  Insurance  was  commerce  among  the  states. 
^^  Kiefer-Stewart  Company  v.  Joseph  E.  Seagram  &  Son,  .'540  U.  S.  211  (1951). 
"  United  States  v.  Socony-Vacuum  Oil  Company.  319  U.  S.  150  (1940). 
^*  Sugar  Institute  v.  United  States,  297  U.  S.  553  (1936). 
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Office  of  the  Directob, 
Kentucky  Bar  Association. 
Frankfort,  September  25,  1973. 
Re :  Suggested  Fee  Schedule. 

Dear  J^Iember  :  Pursuant  to  orders  of  the  Court  of  Appeals  of  Kentucky  and 
the  Board  of  Governors  of  the  Kentucky  Bar  Association,  the  association 
membersliip  is  informed  of  the  provisions  of  the  following  Order  of  the  Court 
which  each  member  is  required  to  follow : 

COURT  OF  appeals  OF  KENTUCKY 

IN  RE  :  Suggesited  Fee  Schedule.  Kentucky  Bar  Association. 


Upon  motion  of  the  Kentucky  Bar  Association,  the  Court  hereby  approves 
the  following  Resolution : 

"resolution  KENTUCKY  B.VR  ASSOCIATION 

On  motion  made,  seconded  and  passed  by  unanimous  vote,  the  Kentucky 
Bar  Association,  through  its  Board  of  Governors,  acting  with  the  advice  and 
consent  of  the  Kentucky  Court  of  Appeals  hereby  : 

1.  Rescinds  the  Suggested  Fee  Schedule  heretofore  published  and  distributed 
to  the  membership  of  the  Association, 

2.  Instructs  the  Director  that  each  memher  of  the  Association  shall  be 
directed  not  to  use  this  heretofore  published  and  distributed  Suggested  Fee 
Schedule  for  any  purpose,  and 

3.  Directs  that  appropriate  educational  programs  directed  to  the  lawyer- 
client  relationship  and  to  the  general  economics  of  the  practice  of  law  be  con- 
ducted by  the  Association  in  the  near  future. 

This  September  21,  1973. 

/s/  Glenn  W.  Denham 
Glenn   W.   Denham,   President, 
Kentucky  Bar  Association. 
Attest : 

/'s/  Leslie  G.  Whitmer 
Leslie  G.  Whitmer,  Director, 
Kentucky  Bar  Association. 
Entered  September  25,  1973. 

/s/  John   S.  Palmore 
3ohn  S.  Palmore.  Chief  Justice. 
Appropriate  educational  programs  directed  to  the  lawyer-client  relationship 
and  to  tiie  general  economics  of  the  practice  of  law  will  be  conducted  by  the 
association  in  the  near  future. 
Sincerely, 

Leslie  G.  Whitmer, 

Director. 
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A  \\\  AMERICAN  BAR  ASSOCIATION 


SECHErxnv 
Kenneth  J  Burns.  Jr 
Anchor  Hocking  CorD 


300-308  w  sn 


1SS  EAST  60TH   ST  ,  CHICAGO.   ILLINOIS  60637     TELEPHONE   (312)  493-0533 


MEMORANDUM 


TO: 

FROM: 
DATE: 


Presidents  of  State  and 
Local  Bar  Associations 


Kenneth  J.  Burns,  Jr. 
November  14,  197  3 


The  following  resolution  was  adopted  by  the  Board  of 
Governors  at  its  October,  1973,  meeting  at  the  Ameri- 
can Bar  Center: 

In    order    to   avoid   possible    future    dispute    or 
litigation,    and 

a)  Without    the    expression    of  any    opinion 
upon   questions    of  existing    legal   right 
or   obligation,    and 

b)  Notwithstanding    the    most    recent    opinion 
issued   by    this   Association's    Committee 

on    Ethics    and   Professional   Responsibility 
with    regard    to    the    ethical    propriety    of 
the    voluntary    consideration    by    lawyers 
of  fees    customarily    charged   for   particular 
legal    services    in    given    localities ; 

The    American   Bar   Association   recommends    that    state 
and    local    bar   associations    that    have    not    already 
done    so,    give    serious    consideration    to    withdrawal 
or   cancellation    of  all    schedules    of  fees,    whether 
or   not    designated   as    "minimum"   or    "suggested"   fee 
schedu les . 


mlj 


Executive  Directors  of  State 
and  Local  Bar  Associations 
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NOTES 

A  CRITICAL  ANALYSIS  OF  BAR  ASSOCIATION 
MINIMUM  FEE  SCHEDULES 

At  least  thirty-four  state  and  hundreds  of  local  bar  associa- 
tions ^  have  promulgated  schedules  which  recommend  minimum 
fees  that  lawyers  should  charge  for  various  professional  services.- 
The  schedules  frequently  emphasize  that  the  figures  listed  are 
intended  as  minima  only.'^  Various  grounds  are  mentioned  as 
acceptable  reasons  for  billing  at  higher  rates,  including  the 
expertise  of  counsel  and  the  novelty  of  legal  issues  presented.* 

There  is  evidence  that  schedules  have  led  to  higher  fees. 
Surveys  indicate  that  a  substantial  minority  of  lawyers  —  par- 
ticularly those  at  the  lower  end  of  the  income  spectrum  ^  —  have 
turned  to  schedules  as  a  primary  determinant  of  fee  levels;®  this 


^  Arr.ould  &  Corky,  Fee  Schedules  Should  Be  Abolished,  57  A.B.A.J.  655,  656 
(j(j7i)   (state  statiitics)    [hereinafter  cited  as  Arnould  &  Corlev];  ABA  Standing 

COMM.    ON    THE    ECONOMIOS    OF    LaW    PR-^CIICT,,    MINIMUM     FEE    SCHEDULES    at    iil, 

.^6-51  (1970)  (local  statislks)  [hereinafter  cited  as  ABA  Fle  Schedules].  Some 
slate  schedules  are  merely  recomroendatioas  to  local  bars  for  local  adoption. 
Arnould  &  Corley  656. 

^  For  example,  suggested  minima  for  "simple  wills''  shown  in  one  compilation 
range  i)etwccn  $5  and  ?i25.  ABA  Fee  Schedules  36-51-  Recommendations  for 
retainers  in  felony  cases  sampled  in  another  survey  range  from  $150  to  $2000  with 
a  mean  of  $593.  Arnould  &  Corley  657. 

The  schedules  also  recommend  minimum  contingency  and  hourly  rates.  A 
sampluij;  of  contingency  minima  revealed  ranges  of  25%  to  ;;%  for  settlement 
without  trial,  257©  to  5o7o  with  trial,  and  3370  to  So7o  •nnth  trial  and  appeal. 
Suggested  hourly  rales  ranged  from  Sis  to  $40.    Arnould  &  Corley  6S7. 

■^  Sec,  e.g.,  Illinois  State  Bar  Ass'n,  Manual  on  Fees  and  Celarges  Includ- 
ing Suggested  Minimum  Fee  Schedule  of  the  Illinois  State  Bar  Ass'n  3 
(1962);  Oklahoma  Bar  Ass'n  Economic  Status  Comm.,  Dollars  and  Sense  9 
(i960). 

*See.,  e.g.,  Touchett  v.  E  Z  Paintr  Corp.,  14  Wis.  2d  479.  487;  m  N.W.2d 
419,  423  (1961);  ABA  Fee  Schedules  1-2. 

'Arnould  &  Corley  660-61;  Bethel,  Report  of  the  1^67  Economic  Survey  of 
the  State  B<:r  of  Texas,  31  Texas  B.J.  9,  69-70  (1968) ;  Weil  &  Darby,  Economic 
Facts  for  Lawyers:  The  ig68  Maryland  Sunxy,  9  L.  Off.  Econ.  &  Man.  485,  494 
(table)   (1969). 

'^  In  1966,  23%  of  surveyed  Alabama  lawyers  identified  fee  schedules  as  the 
primarj-  factor  in  their  setting  fees.  Alabaw^a  State  Bar,  The  Economics  of  Lav) 
Practice  in  Alabama,  29  Ala.  Law.  6,  30  (196S).  A  Pennsylvania  study  indicated 
"about  half  of  that  state's  lawyers  outside  of  Philadelphia  and  Pittsburgh  con- 
sidered ."schedules  first.  DeLonc,  Highlights  of  the  1965  Econotnic  Survey  of 
Pennsylvania  Lawyers,  37  Pa.  B.A.Q.  15,  iS  (1965).  Of  Florida's  solo  practi- 
tioners, icfi  reported  looking  io  schedules  first,  while  257c  said  this  factor  is 
given  second  greatest  co^idcration.  Only  67c'  of  all  Florida  lawyers,  however, 
mc.^  often  consider  sehetiuiss  first.  Flokipa  Bar,  Economic  Svrx^ey  of  Florida 
L.1W  Practice  44   (1966).    Two  thousand  questionnaires  returned   by  California, 
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suggests  that  many  lawyers  once  charged  their  cHents  at  rates 
below  those  later  designated  "minima."  Enthusiastic  writers  have 
exhorted  lawyers  to  raise  fees  to  suggested  rates  as  a  means  of 
increasing  the  profession's  intoinc,'  and  bar  association  ethics 
committees  have  promoted  compliance  by  discouraging  pricing 
beneath  suggested  levels.^ 

Several  commentators  have  discussed  the  possibility  that  fee 
schedules  might  be  brought  within  the  ambit  of  federal  antitrust 
legislation."    Their  analyses  have  focused  largely  on  questions 

Georgia,  Illinois,  Pennsylvania,  Texas,  and  Wisconsin  lawyers  revealed  that  87% 
made  some  use  of  schedules,  though  48%  did  not  consider  them  one  of  the  lop 
three  determinants  of  fees.    Arnould  &  Corley  56o. 

''See,  e.g.,  Habermann,  Twelve  Steps  to  Prosperity,  36  Dicta  502,  504  (1959); 
Morgan,  By  Our  Bootstraps  —  A  Story  oj  Economic  Improvement,  49  III.  B.J. 
622  (1961);  cf.  Maxwell,  Bar  Association  Minimum  Fee  Bills:  Their  Impact  Upon 
C.L.LA.  Practices,  71  Com.  L.J.  278  (1966). 

^The  ABA's  Committee  on  Professional  Ethics  has  declared: 

"The  establishment  of  suggested  or  recommended  fee  schedules  by  bar 
associations  is  a  thoroughly  laudable  activity.  The  evils  of  fee  cutting  ought 
to  be  apparent  to  all  members  of  the  Bar.  .  .  . 

.  .  .  While  .  .  .  minimum  fee  schedule;  can  only  be  suggested  or  recom- 
mended and  cannot  be  made  obligatory  ...  the  habitual  charging  of  fees 
less  than  those  established  in  suggested  or  recommended  minimum  fee  sched- 
ules, or  the  charging  of  such  fees  without  proper  justification,  may  be  evi- 
dence oj  unethical  conduct  .  .  .  ." 
ABA  CoMM.  ON  Professional  Ethics,  Opinions,  No.  302  (1961)  (emphasis 
added).  Subsequent  ABA  opinions  have  confirmed  that  fee  schedules  cannot  be 
made  mandatory.  Id.,  Nos.  585  (1962)  (informal  opinion),  323  (1970).  But 
Opinion  No.  585  proclaimed:  "It  seems  inescapable  .  .  .  that  in  an  appropriate 
case  evidence  that  the  lawyer  whose  conduct  is  under  scrutiny  had  habitually 
charged  fees  less  than  those  suggested  or  recommended  by  a  minimum  fee  sched- 
ule ,.  .  would  be  admissible  as  being  material  and  relevant."  (Emphasis  added.) 
Opinion  No.  323  declared  that  undercutting  cannot  form  the  sole  basis  for  disci- 
plinary action  but  can  be  combined  with  evidence  of  other  acts  for  this  purpose. 
Though  changes  may  be  forthcoming  in  the  wake  of  Opinion  No.  323,  some 
state  and  local  bars  have  been  more  candid  in  their  condemnation  of  under- 
cutting. See,  e.g.,  Maxwell,  supra  note  7,  at  280.  0.  Maru,  Digest  of  Bar  Ass'n 
Ethics  Opinions  (1970),  includes  the  following  examples:  habitual  and  deliberate 
undercutting  is  improper  solicitation,  S  547  (Ethics  Opinions  of  the  Colorado 
Bar  Ass'n,  Opinion  No,  19  (1961));  deliberate  and  repeated  undercutting  is  an 
improper  form  of  solicitation,  JI  3302  (North  Carolina  Statutes,  Rules  and 
Regulations  and  Ethics  Opinions  of  the  North  Carolina  State  Bar,  Opinion 
No.  278  (1959));  intentional  and  repeated  charging  substantially  under  fee  sched- 
ule is  unethical  if  done  for  sole  purpose  of  advertising,  H  4612  (Washington  State 
Bar  Ass'n,  Opinions  of  the  Legal  Ethics  Committee  of  the  Washington  State 
Bar  Ass'n,  Opinion  No.  94  (1961)).  But  see  Florida  Bar  Comm.  on  Profes- 
sional Ethics,  Opinion  63-2,  38  Fla.  B.J.  209  (1964)  (attorney  regularly  repre- 
senting savings  and  loan  association  may  charge  fees  determined  in  good  faith  to 
be  fair  and  adequate  even  if  below  minimum  schedule  rates).  Research  revealed 
no  instance,  however,  of  a  lawyer  being  disbarred  solely  for  undercutting  schedules, 
^  See  Comment,  The  Wisconsin  Minimum  Fee  Schedule:  A  Problem  of  Anti- 
trust, 1968  Wis,  L.  Rev,  1237.  ^^e  also  V,  Countryman  4  T.  Finman,  The 
Lawyer  in  Modern  Society  150-51  (1966);  Americak  Bar  Foundation,  Mini- 
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concerning  the  applicability  of  section  one  of  ihc  Sherman  Act,-" 
including  whether  professional  services  are  a  "trade"  within  ihe 
meaning  of  the  Act/''  whether  the  practice  of  law  constitutes  or 
substantially  affects  interstate  commerce,'"  and  whether  fe" 
setting  can  be  construed  as  lawful  stale  action  in  those  jurisdic- 
tions where  bar  membership  has  been  made  mandatory  by  the 
state  supreme  court  or  legislature.^^  Inadequate  attention,  how- 
ever, has  been  directed  to  the  broader  and  fundamental  question 
whether  minimum  fees  constitute  an  undesirable  restraint  on 
competition.  Since  price-fixing  is  judicially  viewed  as  a  per  se 
violation  of  the  antitrust  laws,^'  and  since  suggested  minimum 
fees  appear  operatively  similar  to  garden  variety  price-fixing, 
previous  commentators  may  have  assumed  the  answer  to  be  clear. 
Indeed,  in  an  analogous  situation  involving  the  nonmandatory 

MUM  F£E  Schedules  and  the  Antitrust  Laws:  A  Preliminary  Analysis  (1958) ; 
Arnould  &  Corley  661;  Brown,  Some  Observations  on  Legal  Fees,  24  Sw.  L.J. 
565,  566  (1970);  Marcus,  Civil  Rights  and  the  Antitrust  Laws,  18  U.  Chi.  L. 
Rev.  171,  192-94  (1951).  See  generally  Coleman,  Ar.litrust  Exemptions:  The 
Learned  Professions,  33  A.B.A.  Antitrust  L.J.  48  (1967). 

'°iS  U.S.C.  §  I  (1970). 

*'  A  1922  Supreme  Court  dictum  declared  that  "personal  effort"  not  related  to 
production  is  not  subject  to  the  Sherman  Act.  Federal  Baseball  Club  v.  National 
League,  259  U.S.  200,  209  (1922).  This  view  was  subsequently  rejected  in  actions 
brought  under  §  3  of  the  .Act.  United  States  v.  National  Ass'n  of  Real  Estate 
Bds.,  339  U.S.  485  (1950);  Atlantic  Cleaners  &  Dyers,  Inc.  v.  United  States,  286 
U.S.  427  (1932).  Professions  may  merit  special  consideration,  however.  See  cases 
cited  note  16  infra. 

'^The  Sherman  Act's  jurisdictional  scope  is  limited  to  restraints  of  trade  or 
commerce  "among  the  several  states."  Apex  Hosiery  Co.  v.  Leader,  310  U.S.  469, 
49S  (1940).  That  acts  in  question  take  place  exclusively  within  the  confines  of 
one  state  does  not  preclude  federal  antitrust  liability.  Mandeville  Lsland  Farms, 
Inc.  v.  American  Crystal  Sugar  Co.,  334  U.S.  219,  227-35  (1948).  The  relevant 
inquiry  would  seem  to  be  "whether  effects  forbidden  by  the  antitrust  laws  reach 
from  processes  occurring  within  to  those  occurring  without  the  state."  Kallis, 
Local  Conduct  and  the  Sherman  Act,  1959  Duke  L.J.  236,  243.  "Professional 
services  are  likely  to  have  considerable  impact  on  interstate  trade  and  commerce. 
Not  only  are  professional  men  wont  to  cross  state  boundaries  in  pursuit  of  their 
calling,  but  the  affairs  they  deal  with  are  likely  to  be  in,  or  cause  a  substantial 
flow  of,  interstate  commerce."   Marcus,  supra  note  9,  at  192. 

^^  See  Parker  v.  Brown,  317  U.S.  341,  350-51  (1943)  (Sherman  .-^ct  never 
intended  to  restrain  the  activities  of  a  state).  Although  the  limits  of  such  "state 
action"  are  unclear,  the  test  would  appear  to  turn  on  whether  the  acts  in  question 
are  directed,  rather  than  merely  authorized,  by  the  state.  Marncll  v.  United  Parcel 
Service,  260  F.  Supp.  391,  407  (N.D.  Cal.  1966).  See  Allstate  Insurance  Co.  v. 
Lanier,  361  F.2d  870,  872  (4th  Cir.),  cert,  denied,  385  U.S.  930  (1066).  It  is 
unlikely  that  state  legislatures  and  supreme  courts  supervise  the  promulgation  and 
use  of  fee  schedules  in  such  a  way  as  to  justify  antitrust  immunity.  See  Comment, 
supra  note  9,  at  1248-50. 

'*  United  States  v.  Socony-Vacuum  Oil  Co.,  310  U.S.  150  (1940);  United 
States  V.  Trenton  Potteries  Co".,  273  U.S.  392  (1927). 
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fee  schedules  of  a  realty  board,  the  Supreme  Court  has  invoked 
the  usual  per  se  rule.^'*  Nevertheless,  no  court  has  yet  been  aske^ 
to  determine  the  legality  of  bar  minimum  fee  schedules,  and 
special  characteristics  of  legal  services  '"  may  dictate  that  price- 
setting  should  be  examined  de  novo  in  that  context. 

This  Note  seeks  to  evaluate  the  economic  and  social  utility 
of  bar  association  schedules.  First,  it  examines  the  legal  services 
market  in  an  effort  to  determine  whether  there  are  reasons  why 
the  usual  adverse  economic  consequences  of  price-fixing  do  not 
obtain.'^  Second,  the  Note  evaluates  the  justifications  commonly 
made  for  fee  schedules  in  an  effort  to  determine  whether  there 
are  benefits  to  be  gained  from  the  schedules  which  make  their 
use  desirable. 

Though  the  paucity  of  reliable  empirical  data  makes  analysis 
somewhat  tentative,  the  Note  concludes  that  minimum  fees  prob- 
ably lead  to  serious  resource  misallocation  and  to  a  constricted 
supply  of  legal  services.  It  suggests  that  many  of  the  arguments 
commonly  made  in  support  of  schedules  are  of  dubious  validity, 
while  others  must  be  balanced  against  important  countervailing 
considerations.  It  further  urges  that  many  of  the  benefits  claimed 
for  minima  could  be  achieved  by  other,  less  objectionable  means. 
These  conclusions  confront  bar  associations  and  lawyers  with 
more  than  potential  liability  under  the  Sherman  Act.  For  even  if 
antitrust  laws  are  ultimately  held  inapplicable,  the  undesirability 
of  minimum  fees  suggested  here  dictates  that  lawyers  should 
choose  to  abolish  them. 


I.  Economic  Analysis  of  the  Market  for  Legal  Services 

A  primary  goal  of  our  economic  system  is  to  maximize  al- 
locative  efficiency,  the  utilization  of  limited  resources  in  a  way 
that  produces  the  maximum  output  of  those  goods  and  services 
most  valued  by  consumers.^*  Because  theory  and  experience 
suggest  that  such  efficiency  is  more  frequently  achieved  under  a 
regime  of  competitive  pricing  than  in  a  market  where  prices  are 


"United  States  v.  National  .\ss'n  of  Real  Estate  Bds.,  339  U.S.  485   (1950). 

^^ See  United  States  v.  Oregon  State  Medical  Soc'y,  343  U.S.  326,  336  (1952) 
(dictum)  (ethical,  historical,  and  practical  considerations  may  distinguish  pro- 
fessions from  other  occupational  groups).  See  also  Semler  v.  Oregon  State  Bd. 
of  Dental  Examiners,  294  U.S.  60S,  612  (1933) ■  ■S"'  cj.  American  Medical  Ass'n 
V.  United  States,  317  U.S.  519,  528-29  (1943)  (dictum)  (calling  or  occupation 
immaterial  if  purpose  or  effect  of  conspiracy  is  to  restrain  trade). 

"See,  e.g.,  P.  Areeda,  Antitrust  Analysis  7-9  (1967). 

'^  R.  Leftw'Jcii,  The  Price  System  and  Resource  Allocation,  at  x  (rev.  ed. 
1961). 
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prescribed  or  manipulated, ^°  competition  is  often  encouraged;  ^" 
an  effort  is  made  to  preserve  the  interplay  of  free  market  forces, 
and  competitive  pricing  is  abandoned  as  a  goal  only  when  it 
appears  unable  adequately  to  achieve  socially  desirable  ends.^^ 
To  resolve  the  question  how  allocative  efficiency  can  best  be 
maximized  in  the  legal  services  market,  it  is  necessary  to  examine 
that  market  to  determine  whether  competitive  prices  or  mini- 
mum fees  better  achieve  that  goal. 

A .  The  Supply  and  Demand  for  Legal  Services 

The  quantity  of  services  each  lawyer  ^^  is  willing  to  supply 
depends  on  his  total  cost  of  production,  which  consists  of  fixed 
and  variable  costs  plus  normal  profit  —  that  return  necessary  to 
keep  him  practicing  law.  As  an  attorney's  workload  expands,  his 
marginal  cost  —  the  increment  to  total  cost  incurred  by  producing 
successive  units  of  work  —  probably  first  falls  with  increased 
output,  since  fixed  costs  like  law  library  expenditures  may  be 
allocated  over  a  greater  number  of  legal  tasks.  As  workload 
further  expands,  marginal  cost  may  remain  temporarily  constant, 
but  at  some  point  the  diminishing  returns  from  additional  resource 
use  dictate  that  marginal  cost  will  rise;^^  identical  expenditures, 
for  example,  will  purchase  less  secretarial  output  for  tasks  which 

^°  See,  e.g.,  id.  at  373-74;  T.  Scitovsky,  Welfare  and  Competition:  The  Eco- 
nomics OF  A  Fully  Employed  Economy  177-79,  432,  435,  437  (1951)  therein- 
after cited  as  Scitovsky]. 

*°"[T]he  Sherman  Law  and  the  judicial  decisions  interpreting  it  are  based 
upon  the  assumption  that  the  public  interest  is  best  protected  from  the  evils  of 
monopoly  and  price  control  by  the  maintenance  of  competition."  United  States  v. 
Trenton  Potteries  Co.,  273  U.S.  392,  397  (1927)  (Stone,  J.).  See,  e.g.,  Rahl,  Price 
Competition  and  the  Price  Fixing  Rule  —  Preface  and  Perspective,  57  Nw.  U.L. 
Rev.  137,  142  (1962). 

^^  See,  e.g.,  P.  Areeda,  supra  note  17,  at  11-12;  cf.  Turner,  The  Scope  of  Anti- 
trust and  Other  Economic  Regulatory  Policies,  82  Harv.  L.  Rev.  1207  (1969). 
Professor  Turner  accepts  as  justified  departures  from  antitrust  policy  cases  where 
a  few  firms  of  efficient  size  can  satisfy  the  entire  demand,  or  where  competition 
does  not  satisfy  important  social  and  economic  goals  such  as  cyclical  stability. 
Id.  at  1208. 

^*  Hereinafter,  where  appropriate,  "lawyers"  .should  be  read  "lawyers  and  law 
firms." 

*"  Economists  generally  assume  that  costs  follow  this  pattern,  i.e.,  that  where 
firm  size  and  major  fixed  assets  remain  constant,  the  cost  curve  is  U-shaped  when 
quantity  produced  is  measured  along  the  abscissa  and  price  along  the  ordinate. 
R.  Leftwicii,  supra  note  18,  at  148-49;  Viner,  Cost  Curves  and  Supply  Curves,  3 
Zeitschrift  fur  Nationalokonomie  23  (1931),  in  American  Econ.  Ass'n, 
Readings  in  Price  Theory  198,  201-03  (i9S3).  The  pattern  is  repeated  whenever 
firm  size  is  increased.  R.  Leitwicii,  supra  note  18,  at  152-58.  A  U-shnpcd  cost 
curve  is  not  necessary  for  the  analysis  which  follows,  however;  the  conclusions 
reached  would  be  the  same  if  costs  remained  constant  or  continually  fell. 
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require  overtime  than  for  those  which  do  not.  A  lawyer  interested 
in  maximizing  profits  seeks  to  increase  his  workload  at  least  until 
he  has  exhausted  available  economies  of  scale  and  has  encountered 
constant  or  increasing  marginal  costs.  From  this  point  on,  he  is 
willing  to  provide  additional  services  only  at  increasingly  higher 
unit  prices. 

On  the  other  hand,  the  demand  for  an  individual  lawyer's 
services  falls  as  price  increases  ^*  and  is  also  a  function  of  how 
highly  clients  value  the  distinctive  aspects  of  his  work.  Since 
clients  may  differentiate  among  lawyers  on  the  basis  of  skill, 
experience,  reputation,  and  location,  an  attorney  will  not  lose 
all  of  his  clients  by  raising  prices;  certain  individuals  may 
value  his  work  enough  to  continue  purchasing  at  higher  prices. 
Others  may  do  so  due  to  ignorance  of  lower  prices  available  else- 
where for  similar  services.  Substantial  fee  increases,  however, 
are  likely  to  reduce  the  total  quantity  of  a  lawyer's  services  which 
clients  are  willing  to  purchase. 

Where  marginal  costs  rise,  there  exists  only  one  output  at 
which  the  price  clients  are  willing  to  pay  for  a  lawyer's  services 
equals  his  marginal  cost  of  production.-"  Demand  for  his  services 
may  be  so  small,  however,  that  he  may  be  forced  to  operate 
under  conditions  of  decreasing  costs.^^  In  this  case,  however, 
a  lawyer  would  be  willing  to  perform  additional  services  without 
increasing  price;  insufficient  demand,  not  rising  costs,  precludes 
his  doing  so.  Here,  too,  there  is  a  unique  output  at  which  demand 
and  cost  coincide. 

B.    The  Function  of  Competitive  Pricing 

The  principal  consequence  of  competitive  pricing  is  its  tend- 
ency to  force  each  lawyer's  production  toward  that  unique 
output  at  which  the  payment  he  requires  equals  the  price  clients 
can  be  induced  to  pay.  No  lawyer  can  demand  much  more  than 
this  price  without  losing  clients  to  lawyers  whose  services  are 

'*  This  should  be  contrasted  with  a  situation  of  "pure  competition"  in  which 
individual  producers  who  raise  prices  above  the  market  lose  all  their  customers  to 
competitors.  E.  Chamberlin,  The  Theory  of  Monopolistic  Competition  6-8 
(8th  ed.  196s). 

*'  Where  the  marginal  cost  curve  is  U-shaped,  the  demand  curve  may  cross  it 
twice,  once  on  the  downward  sloping  portion  and  again  where  it  rises.  If  free  to 
choose,  an  attorney  would  prefer  producing  at  the  latter  intersection,  since  profits 
are  necessarily  greater  at  this  point. 

*^  Suppliers  of  tangible  goods  can  build  inventories  and  expand  operations  to 
take  advantage  of  existing  capacity,  even  though  demand  is  not  always  sufficient 
to  consume  their  entire  output.  Attorneys,  on  the  other  hand,  can  produce  only 
as  much  work  as  their  clients  commission;  output  is  therefore  constrained  by  de- 
mand. 


203 


1Q72J  MINIMUM  FEE  SCHEDULES  q-j'j 

considered  comparable  and  who  are  willing  to  accept  no  more 
than  the  normal  profit  already  included  in  total  cost.  Competitive 
forces  similarly  tend  to  set  both  the  profession-wide  average 
price  for  any  legal  service  and  the  total  quantum  performed  at 
that  level  where  aggregate  supply  equals  aggregate  demand.  If 
average  fees  were  much  above  this  "equilibrium"  level,  com- 
petitive pressures  from  newcomers  to  the  profession  and  estab- 
lished lawyers  striving  to  augment  their  clientele  would  force 
others  to  lower  their  fees,  causing  average  price  to  approach  the 
competitive  mean.-^  Competitive  pricing  also  tends  to  allocate 
limited  societal  resources  —  such  as  paraprofessional  and  secre- 
tarial manpower  and  office  space  —  to  those  lawyers  who  make 
best  use  of  them.^*  Those  lawyers  who  are  able  to  produce  a 
fixed  quantity  and  quality  of  work  at  lowest  cost — those  who 
are  most  efficient  — -  will  necessarily  produce  more  services  before 
falling  demand  makes  increased  output  economically  unfeasible. 
As  a  consequence,  a  larger  portion  of  resources  consumed  by  the 
profession  are  used  by  these  attorneys. 

Admittedly,  these  mechanisms  are  impeded  somewhat  by 
"imperfections"  in  the  market:  the  difficulty  clients  encounter 
in  obtaining  price  information  and  the  education  and  bar  admis- 
sion requirements  that  constrain  entry  into  the  profession.-'' 
Evidence  suggests,  however,  that  clients  often  do  seek  and 
obtain  some  price  data,^'*  and  it  is  likely  that  the  supply  of 
lawyers  is  ultimately  responsive  to  changing  market  conditions,^^ 

C.  The  Function  of  Minimum  Fees 

By  abandoning  competition  and  using  minimum  fees  to  co- 
ordinate prices,^^  the  profession  can  raise  its  total  profits  by  main- 
taining average  price  above  the  competitive  equilibrium.^^   This 

*'' See  SciTovsKY  22-23. 

^^  See  id.  at  172.  For  a  detailed  analysis  of  this  phenomenon,  see  R.  Leftwick, 
supra  note  18,  at  322. 

'^^  Cf.  M.  Friedman  &  S.  Kuznets,  Income  from  Independent  Professional 
Practice  96-97  (1945)- 

^°  Though  relative  price  data  are  less  accessible  in  the  legal  services  market  than 
in  other  markets,  some  clients  apparently  do  gain  price  knowledge.  See,  e.g.,  J. 
Carlin,  Lawyers  on  Their  Own  148-49,  169  (1962);  Moldenhauer,  Fees  and 
Billing  Practices,  29  Ala.  Law.  138,  156-57  (1968);  Letter  from  Robert  Bracken 
to  the  Editor,  57  A.B.A.J.  830  (1971).  See  also  J.  Carlin,  Lawyers'  Ethics:  A 
Survey  of  the  New  York  City  Bar  66-67  (1966). 

^'  See  M.  Friedman  &  S.  Kuznets,  supra  note  29,  at  155. 

^'  A  group  of  suppliers  acting  to  implement  a  common  pricing  policy  is  often 
termed  a  "collective  monopoly."  See,  e.g.,  Scitovsky  378-84.  The  temptation  to 
form  such  a  group  is  perhaps  greater  in  a  profession.  A.  Phillips,  Market  Struc- 
ture, Or.CANIZATION  and  PERFORMANCE   79    (1962). 

'^^See  Kaysen,  Collusion  Under  the  Sherman  Act,  65  QJ.  Econ.  263,  265  (1951)- 
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follows  from  the  configuration  of  the  profession's  supply  and  de- 
mand curves.  Since  the  average  price  at  which  clients  purchase  a 
given  legal  service  falls  as  llic  bar's  output  increases,  marginal 
revenue  —  the  increment  to  income  earned  by  .selling  successive 
units  of  output  —  also  decrejuses  as  outi)ut  expands  and  is  less 
than  average  price  for  any  given  quantity."'  Total  profits  can  be 
maximized  at  that  output  where  the  profession's  marginal  revenue 
equals  its  marginal  cost;  ^°  if  output  were  increased  beyond  this 
point,  additional  work  would  add  more  to  cost  than  to  revenue  and 
would  yield  decreasing  profits.  And  because  marginal  revenue 
is  always  less  than  average  price,  marginal  cost  is  lower  than 
price  where  marginal  cost  and  revenue  are  equal.  When  prices  are 
set  so  that  output  moves  to  this  point,  the  profession  therefore 
reaps  profits  in  excess  of  the  "normal"  ones  included  in  total 
cost.^**  Even  if  this  maximization  level  is  not  precisely  achieved, 
however,  some  excess  profits  accrue  to  the  bar,  since  average 
prices  need  only  be  maintained  above  the  competitive  equilib- 
rium.^^ 

Coordinated  pricing  is  difficult  to  achieve,  however,  because 
of  the  large  numbers  of  lawyers  who  practice  in  most  geographic 
markets  and  because  channels  for  communicating  current  price 
data  among  lawyers  are  limited.  If  such  advantageous  pricing  is 
to  be  attained  by  the  profession,  a  vehicle  is  needed  to  disseminate 
information.^**  This  need  is  filled  by  bar  association  fee  schedules. 
It  is  unnecessary  that  their  promulgators  comprehend  the  theo- 
retical subtleties  of  profit  maximization  or  that  they  have  the 
requisite  data  to  set  minima  so  that  average  price  rises  precisely 
to  the  maximization  level.  An  intuitive  grasp  of  the  market  is 
sufficient  to  enable  them  to  recognize  that  by  uniting  to  raise 
prices,  lawyers  can  expand  the  profits  of  the  profession. 

While  adherence  to  schedules  may  raise  the  profession's 
profits,  all  lawyers  are  not  guaranteed  commensurate  gain.  Those 
who  normally  charge  at  or  above  those  levels  that  become  sug- 
gested minima  are  likely  to  ignore  the  schedules  altogether.   And 

^■' This  follows  from  the  fact  that  the  last  figure  added  to  any  set  of  numbers 
must  be  less  than  their  average  if  the  average  continuously  falls. 

""  The  analysis  of  profit  maximization  for  the  profession  is  similar  to  that  for 
the  individual  firm.  See  Scitovsky  248-49.  It  must  be  recognized,  however,  that 
the  profession's  "price"  is  merely  the  average  price  charged  by  its  members.  If 
demand  intersects  marginal  cost  twice,  see  note  25  supra,  marginal  revenue  likely 
docs  also.   As  before,  the  second  intersection  is  the  only  relevant  one. 

^°  See  Scitovsky  250;  Harrod,  Doctrines  of  Imperfect  Competition,  48  Q.J. 
EcON.  442,  456-60  (1934)- 

'"''Of  course,  average  price  could  be  raised  too  far  above  the  equilibrium, 
causing  lawyers  to  lose  exce.ssive  business.  It  is  doubtful,  however,  that  great 
numbers  of  lawyers  would  comply  with  schedules  that  had  this  effect. 

^^  See  Kaysen,  supra  note  33,  at  265-66, 
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attorneys  who  raise  their  rates  to  recomniended  levels  achieve 
greater  profits  only  if  the  costs  saved  from  reduced  output  plus 
increments  paid  by  those  clients  who  purchase  services  at  in- 
creased prices  exceed  the  decline  in  revenue  caused  by  lost 
business.^^  Remunerative  gains  to  the  profession  therefore  arc 
not  shared  by  all  its  members;  some  may  even  lose.  Additionally, 
those  who  do  gain  may  see  excess  profits  gradually  dissipate  as 
the  rate  of  influx  of  new  lawyers  into  the  profession  accelerates 
in  response  to  expanded  profits.  This  consequence  may  follow 
even  if  new  entrants  do  not  price  beneath  minima,  since  a  constant 
number  of  legal  tasks  become  spread  among  more  lawyers.  Bar- 
riers to  entry  and  the  long  period  necessary  for  professional  train- 
ing, however,  are  likely  to  slow  this  dissipation  process  consider- 
ably, as  is  expanded  demand  for  legal  services. 

For  those  lawyers  whose  profits  are  reduced  or  insufficiently 
enhanced  by  following  suggested  minima,  widespread  adherence 
to  schedules  creates  obvious  temptations  to  price  beneath  them, 
since  an  attorney  can  attract  some  new  clients  by  unilaterally 
cutting  fees  until  client  attrition  compels  others  to  do  likewise. 
The  demand  for  an  individual  attorney's  services  is  apt  to  be 
more  elastic  than  aggregate  demand,  since  clients  probably  con- 
sider each  lawyer  an  acceptable  substitute  for  some  others  where 
price  differentials  are  sufficiently  large.'"  Consequently,  if  the 
profession  is  to  continue  realizing  excess  profits,  pressure  must 
be  exerted  to  discourage  undercutting  schedules.*^  Bar  associa- 
tion efforts  to  dissuade  prospective  pricecutters  perform  this 
function  and  are  reinforced  if  enthusiastic  endorsements  of  fee 

^®  Whether  a  lawyer  gains  additional  revenue  by  raising  his  fees  depends  on 
the  elasticity  of  demand  for  his  particular  product.  This  elasticity  is  a  measure  of 
consumer  reaction  to  price  changes  and  depends,  in  the  legal  services  market,  on 
such  factors  as  the  number  and  similarity  of  substitutes  for  the  lawyer's  work, 
clients'  knowledge  of  possible  substitutes,  the  ways  in  which  other  attorneys 
respond  to  minima,  and  the  affluence  of  the  clientele.  See  generally  Scitovskv 
292.  Even  if  his  total  revenue  docs  not  increase,  however,  an  attorney's  profit 
margin  may  be  greater  after  a  fee  hike.  If  he  operates  under  conditions  c  in- 
creasing per  unit  costs,  the  reduction  in  output  which  accompanies  a  price  increase 
lowers  costs  of  production.  This  cost  decline  may  offset  or  even  exceed  any  revenue 
loss  resulting  from  higher  prices. 

*°  Some  degree  of  fungibility  between  the  services  of  lawyers  does  not  contra- 
dict the  assumption  that  each  attorney  offers  a  differentiated  product.  Every  cli- 
ent has  a  different  elasticity  of  demand  for  a  given  lawyer's  services,  depending 
on  the  client's  affluence  and  the  decree  to  which  he  regards  the  attorney's  ser- 
vices as  preferable.  But  at  some  price  level,  any  client  will  begin  to  look  lor  a  less 
expensive  lawyer.  Presumably,  however,  most  clients  can  be  induced  to  change 
lawyers  more  frequently  than  they  will  choose  to  give  up  legal  services  altogether. 

*'  See  Kaysen,  supra  note  33,  at  265-66.  For  an  illustration  of  the  necessity  of 
enforcing  minima  in  another  market,  sec  Brown  &  Cassady,  GitHd  Pricing  in  the 
Service  Trades,  61  Q.J.  Econ.  311,  333"n947). 
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schedules  are  uncritically  accepted  by  lawyers  who  fail  to  evaluate 
their  particular  economic  situations. 

D.   Consequences  of  Competitive  Pricing 
and  Minimum  Fees  Compared 

Important  benefits  of  competitive  pricing  are  sacrificed  when 
lawyers  raise  fees  to  comply  with  schedules.  Because  the  public 
is  willing  to  purchase  fewer  legal  services  as  prices  are  increased, 
aggregate  quantity  produced  and  consumed  is  necessarily  reduced. 
In  particular,  the  availability  of  low-cost  services  is  curtailed. 
Relatively  wealthy  clients  and  those  poor  who  have  access  to 
free  legal  aid  are  largely  unaffected,  but  many  in  the  lower  and 
middle  income  groups  are  apt  to  find  legal  services  beyond  their 
means.*" 

In  addition,  adherence  to  schedules  may  distort  the  quantity 
of  different  legal  services  produced  relative  to  consumer  prefer- 
ences. First,  because  decisionmakers  who  set  minima  probably 
lack  accurate  data  about  the  costs  and  demand  for  different  legal 
tasks,  minimum  prices  likely  overvalue  certain  services  more  than 
others  vis-a-vis  their  relative  worth  to  clients;**  such  overvalua- 
tion causes  a  proportionately  larger  decline  in  performance  of 
these  tasks.  Second,  and  perhaps  more  significant,  clients  may 
be  most  apt  to  forego  preventive  legal  counseling  intended  to  keep 
them  out  of  prospective  legal  difficulties.  Although  such  legal 
assistance  often  yields  important  future  benefits,  it  is  only  pur- 
chased if  its  discounted  present  value  is  at  least  as  great  as  its 
price.  Because  clients  are  likely  to  perceive  preventive  counsel- 
ing as  a  relative  luxury,  demand  for  this  type  of  service  may 
be  extremely  elastic.  By  raising  fees,  minimum  schedules  make 
it  less  probable  that  preventive  law  will  be  judged  worth  its  cost. 
Consequently,  many  prospective  clients  may  forego  seeing  an 
attorney  until  they  find  themselves  in  predicaments  requiring 
more  expensive  but  necessary  legal  assistance.** 

*^  For  a  general  discussion  of  the  demand  for  legal  services  by  persons  of  low  and 
middle  incomes,  see  B.  Christensen,  Lawyers  for  People  of  Moderate  Means 
18-39  (1970)  [hereinafter  cited  as  Christensen].  The  author  suggests  that  there 
is  vast,  untapped  demand  among  this  group.  Id.  at  25  &  n.ii. 

Confronted  by  high  legal  fees,  a  prospective  client  might  seek  assistance  from 
a  nonlawyer  —  a  tax  accountant  or  real  estate  broker,  for  example.  Such  services 
are  not  relevant,  however,  to  one  who  seeks  trial  counsel  or  other  services  offered 
only  by  lawyers. 

*^  The  wide  and  often  inexplicable  variations  between  the  minima  of  different 
bar  associations,  set  Amould  &  Corley  637-659  and  examples  cited  note  2  supra, 
make  it  improbable  that  most  suggested  rates  currently  in  use  reflect  the  relative 
worth  of  different  legal  services  to  clients. 

**  See  Christensen  10,  23,  40. 
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Besides  frustrating  consumer  preferences,  schedules  may  en- 
gender various  resource  misallocations.  First,  compliance  with 
minima  may  cause  underutilization  of  some  lawyers'  time  and 
fixed  assets.  Where  attorneys  whose  competitive  prices  would  be 
below  suggested  levels  adhere  to  recommended  rates,  they  com- 
pete with  lawyers  whose  prices  would  be  at  or  near  minima  even 
without  schedules."*'  Since  elevated  fees  force  some  clients  to 
forego  services,  the  expanded  group  of  attorneys  clustered  about 
the  minima  has  less  business  than  under  competitive  pricing. 
Second,  because  set  minima  draw  excess  profits  to  the  profession, 
disproportionate  manpower  may  ultimately  be  channeled  to  the 
bar  and  a  disproportionate  share  of  scarce  resources  may  be  ac- 
quired with  the  profession's  expanded  purchasing  power.  As 
compared  to  competitively  determined  allocations,  manpower 
and  other  resources  which  the  consuming  public  would  rather  see 
deployed  elsewhere  may  be  diverted  to  the  practice  of  law. 
Finally,  where  demand  is  insufficient  to  keep  all  lawyers  fully 
employed,  minimum  fees  may  make  it  difficult  for  more  efficient 
attorneys  to  bid  clients  and  resources  away  from  other  members 
of  the  bar.  Under  a  regime  of  competitive  pricing,  efficient 
attorneys  would  cut  prices,  thus  drawing  clients  from  competitors 
and  causing  resources  to  be  put  to  their  most  productive  use. 
This  process  is  impeded,  however,  where  a  Procrustean  fee  struc- 
ture causes  lawyers  of  varying  efficiencies  to  charge  similar  fees. 
Minimum  schedules  thus  not  only  divert  excess  resources  to  the 
law  but  also  inhibit  optimal  use  of  those  resources  within  the  pro- 
fession. 

II.  Analysis  of  Fee  Schedule  Justifications 

The  foregoing  analysis  suggests  that  while  competitive  pricing 
in  the  legal  services  market  does  not  achieve  ideal  allocative 
consequences,  adherence  to  fee  schedules  introduces  additional 
distortions  and  considerable  frustration  of  client  preferences. 
Nevertheless,  those  who  advocate  minimum  fees  claim  they  are 
critical  to  the  existence  of  a  skilled  and  effective  bar.  They  assert 
that  fee  schedules  raise  professional  income,  augment  the  quality 
of  services  rendered,  provide  price  information  for  clients,  at- 
torneys, and  judges,  and  help  enforce  the  proscription  against 
solicitation.  Any  evaluation  of  fee  schedules  necessarily  requires 
an  examination  of  these  justifications  to  determine  first,  whether 
schedules  accomplish  their  intended  goals,  and  second,  whether 

*'The  number  of  lawyers  charging  at  or  near  prescribed  rates  will  increase 
when  some  raise  fees  to  comply  with  minima  unless  all  lawyers  who  competitively 
charged  at  these  rates  substantially  increase  their  fees  as  well. 
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this  achievement  is  worth  the  costs  which  accompany  departure 
from  competitive  pricing. 

.4.  Fee  Schedules  as  an  Jmpctiis  to  Higher  Income 

It  is  hardly  surprising  that  the  bar  often  supports  fee 
schedules  on  the  ground  that  they  raise  incomes.*"  But  even  as- 
suming more  lawyers  gain  than  lose  by  observing  recommended 
rates,  increased  profit  is  nevertheless  too  narrow  a  criterion  by 
which  to  evaluate  fee  schedules,  since  dollars  added  to  lawyers' 
incomes  are  dollars  taken  from  clients'  resources.  Justifying  a 
mechanism  which  fosters  increased  income  for  the  bar  requires  a 
determination  that  resources  should  be  shifted  away  from  clients 
in  favor  of  lawyers. 

Efforts  to  establish  that  attorneys  deserve  greater  compensa- 
tion often  rely  upon  the  fact  that  qualification  for  bar  membership 
requires  considerable  expense  and  effort.*^  In  most  markets, 
however,  consumers  are  given  the  task  of  valuing  goods  and 
services  and  are  primarily  concerned  with  end  results,  not  supplier 
sacrifices.  Although  high  salaries  are  often  correlated  with  their 
recipients'  years  of  education,  consumers  are  merely  expressing 
a  desire  for  skills  which  are  in  short  supply  and  are  acquired  only 
by  extensive  training.  In  a  system  where  consumer  satisfaction 
is  a  primary  goal,  a  compensation  system  keyed  to  rewarding 
supplier  sacrifice  is  anomalous  and  results  in  unwanted  subsidiza- 
tion of  investment  in  human  capital. 

B.  Fee  Schedules  and  Quality  of  Service 

A  second  proposition  frequently  advanced  is  that  set  minima 
enhance  the  quality  of  services  rendered  by  lawyers.**  This  goal 
is  supposedly  accomplished  in  two  ways.  First,  it  is  claimed  that 
large  incomes  are  necessary  to  attract  high-caliber  people  to  the 
profession.*"  The  argument  assumes  that  fee  schedules  sig- 
nificantly raise  most  lawyers'  incomes  and  that  salary  patterns  are 
generally  known  to  those  choosing  careers.  Thounjh  these  assump- 
tions may  be  true,  it  is  by  no  means  clear  that  high  remuneration 
attracts  a  substantial  number  of  high  quality  people.^"  Pecuniary 

*'^  See  Habcrmann,  supra  note  7,  at  504;  Morgan,  supra  note  7,  at  622. 

*''  See,  e.g.,  Habcrmann,  supra  note  7,  at  502. 

*^  See,  e.g.,  ABA  Fee  Schedules  4;  Californu  Continuing  Education  of 
THE  Bar,  California  Law  Office  Handbook  s73  (1962). 

*°  See,  e.g.,  Lathrop  v.  Donohuc,  10  Wis.  2d  230,  248-49.  102  N.W.2d  404,  413- 
14  (i960)  (dictum  in  appendix  on  activities  of  the  bar),  aff'd,  367  U.S.  820  (1961) 
(upholding  state  bar  requirement  of  compulsory  membership  and  payment  of 
annual  dues);  AB.\  Fee  Schedules  2;  Moldenhauer,  supra  note  30,  at  159. 

*"  Cf.  DeForest,  Do  Doctors  Have  the  Answers  to  Lawyers'  Economic  Prob- 
lems?, 48  A.B.A.J.  442,  44s   (1962)   (claiming  that  the  quality  of  medical  school 
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aspirations  are  distributed  among  those  of  all  abilities;  they  are 
not  confined  to  those  with  potential  to  be  outstanding  attorneys. 
True,  if  higher  salaries  induce  large  numbers  of  people  of  all 
abilities  to  seek  entry  into  the  profession,  they  afford  law  school 
and  bar  admissions  committees  an  expanded  group  from  which 
to  choose  relatively  desirable  individuals.  But  many  of  the  most 
talented  potential  entrants  whose  primary  interest  is  in  financial 
reward  may  be  confident  that  they  will  ultimately  charge  well 
above  suggested  minima.  Fee  schedules  are  not  incentives  for 
these  individuals.  Moreover,  lawyering  potential  is  not  confined 
to  those  oriented  toward  financial  gain.  Emphasis  on  greater  in- 
come is  unlikely  to  attract  first  rate  aspirants  whose  primary 
interest  is  in  social  service.  And  assuming  the  bar  seeks  aspirants 
who  are  service-oriented  as  well  as  able,  the  prospect  of  pecuniary 
reward  appears  less  effective  a  recruitment  device  than  bar  associ- 
ations suppose. 

More  important,  although  effective  lawyering  requires  abilities 
that  are  in  short  supply,  many  other  vital  occupations  have  similar 
needs.  Proponents  of  the  argument  that  additional  talent  should 
be  channeled  toward  the  bar  ignore  the  fact  that  the  competitive 
market  allocates  human  capital  in  accordance  with  the  relative 
need  consumers  feel  for  quality  in  different  callings.  No  showing 
has  been  made  that  competitive  pricing  fails  to  distribute  an 
appropriate  share  of  high-aptitude  individuals  to  the  practice  of 
law. 

Besides  attracting  able  personnel,  set  minima  are  also  thought 
to  improve  the  performance  of  those  already  members  of  the 
bar.^^  Though  specifics  are  nov/here  spelled  out,  the  argument 
presumably  rests  on  the  validity  of  at  least  one  of  three  proposi- 
tions. First,  higher  fees  make  it  possible  for  those  attorneys  with 
only  a  limited  income  goal  to  accept  fewer  jobs.  These  lawyers 
can  devote  more  time  to  each  task,  spend  freed  hours  reading 
materials  to  enhance  their  knowledge  and  skills,  and  use  surplus 
time  to  make  contributions  to  the  profession  which  ultimately 
enhance  the  performance  of  other  lawyers.^-  Second,  since  ad- 
applicants  did  not  rise  notwitlistanding  substantial  and  generally  known  increases 
in  doctors'  incomes). 

*' ABA  CoMM.  ON  Professional  Ethics,  Opinions,  No.  302  (1961);  Haber- 
mann,  Wisconsin  Experience  with  a  Minimum  Fee  Schedule  Based  on  a  Positive 
Approach  to  the  Problem,  34  J.B.A.  Kan.  10  (1965).  Similar  arguments  have 
been  made  in  support  of  controlled  pricing  for  other  professions.  Sec,  e.g.,  1  The 
Monopolies  Comm'n,  A  Report  on  the  General  Effect  on  the  Public  In- 
terest OF  Certain  Restrictive  Practices  so  Far  as  They  Prevail  in  Relation 
to  the  Supply  of  Professional  Services,  Cmnd.  No.  4463,  at  25  (1970). 

'*  Such  extra-practice  contributions  might  include  writing  for  legal  journals  or 
work  in  professional  associations. 
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herence  to  fee  schedules  causes  some  clients  to  forego  legal 
services  altogether,  a  lawyer  who  observes  minima  will  find 
himself  insufficiently  employed.  He  too  will  have  free  time  which 
can  be  spent  on  the  work  he  does  have,  on  enhancement  of  his 
skills,  and  on  contributions  to  the  profession  generally.  Finally, 
higher  fees  invested  in  capital  assets  allow  an  attorney  to  stream- 
line operations  and  improve  his  legal  craftsmanship  and  under- 
standing. The  resultant  time  savings  and  increased  knowledge 
permit  him  to  improve  hourly  productivity. 

But  all  of  these  happy  consequences  are  only  made  possible 
by  larger  fees.  There  is  no  assurance  that  any  actually  result. 
Although  some  lawyers  may  feel  obliged  to  work  harder  when 
paid  more  money  and  others  may  welcome  resources  which  facil- 
itate improved  performance,  still  others  might  treat  higher  fees 
as  a  windfall  and  devote  no  more  resources  to  legal  tasks  than 
they  would  were  fees  competitive  and  lower.  Clients  patronizing 
these  latter  attorneys  receive  no  better  quality  than  under  a 
regime  of  competitive  pricing. 

Clients  retaining  lawyers  whose  performance  is  not  improved 
by  elevated  rates  are  deprived  of  the  one  advantage  such  lawyers 
would  otherwise  offer:  low  price.  But  even  where  higher  fees 
do  improve  performance,  clients  lose  their  freedom  to  choose  low 
priced,  low  quality  service  over  high  priced,  high  quality  service. 
Indeed,  this  freedom  of  client  choice  is  denigrated  in  minimum 
fee  literature,  which  frequently  decries  the  so-called  "shopping 
client"  "^  whose  primary  concern  is  with  low  cost,  not  quality, 
and  who  therefore  seeks  out  the  lowest  fee  available.  But  because 
price  shopping  is  necessary  to  further  desirable  resource  alloca- 
tion, this  pejorative  depiction  may  be  unwarranted. 

To  justify  constricting  consumer  choice,  bar  associations 
might  point  out  that  many  clients  fail  to  appreciate  the  con- 
sequences of  shoddy  legal  service."  Practical  difficulties  in  alert- 
ing clients  to  these  dangers  lend  force  to  this  view.  Additionally, 
the  bar  might  urge  that  even  if  clients  do  appreciate  these  risks, 
they  nevertheless  need  paternalistic  protection  from  "foolishly" 
preferring  low  cost  to  sufficient  quality.  But  surely  action  to 
provide  consumer  protection  need  not  take  the  form  of  minimum 
fees.  Other  quality  controls  exist,  including  law  school  acceptance 
and  academic  standards,  selective  bar  admissions,  and  the  dual 
threat  of  bar  discipline  and  malpractice  liability.    In  addition, 

'^  See,  e.g.,  Californu  Continuinc  Education  or  the  Bar,  supra  note  48,  at 
S73;  Iliinois  State  Bar  Ass'n,  supra  note  3,  at  6;  Minnesota  State  Bar  Ass'n, 
Minnesota  State  Bar  Ass'n  Official  Advisory  Fee  Schedule  II-III  (1963); 
Habermann,  supra  note  51,  at  61-62;  Moldenhauer,  supra  note  30,  at  156-57. 

'*  See,  e.g.,  I  The  Monopolies  Comm'n,  supra  note  51,  at  78. 
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professional  pride  and  concern  for  reputation  may  have  an 
impact  on  the  quality  of  lawyers'  performance."  If  these  controls 
alone  yield  sufficient  quality  in  current  form,  or  if  more  stringent 
modifications  or  alternative  controls  can  be  devised,  fee  schedules 
cannot  be  justified  on  the  basis  of  any  tendency  to  induce  better 
service.  Assuming  special  safeguards  are  needed  to  afford  suffi- 
cient client  protection,  a  minimum  rate  structure  cannot  be  justi- 
fied unless  its  consequences  are  less  deleterious  than  those  of 
equally  effective,  alternative  techniques. 

C.  Fee  Schedules  as  Information 

Fee  schedules  are  also  urged  as  a  valuable  means  for  dis- 
seminating price  information  to  young  attorneys,^"  judges,^^  and 
clients.^®  Those  newly  entering  the  profession  as  solo  practi- 
tioners ^^  may  be  unfamiliar  with  price  levels.  Although  trial  and 
error  would  ultimately  yield  appropriate  prices,  fee  schedules 
may  serve  as  useful  guides  for  preventing  losses  which  might 
otherwise  accrue  before  market  mechanisms  have  had  sufficient 
time  to  operate.  Then  too,  judges  required  to  award  reasonable 
attorneys'  fees  in  cases  before  them  may  welcome  schedules  as 
convenient  aids."" 

Schedules  may  also  mitigate  the  difficulty  clients  encounter 
in  obtaining  price  data.   Since  most  varieties  of  advertising  are 


"See,  e.g.,  State  v.  Kenney,  24  Wis.  2d  172,  180-81,  128  N.W.2d  450,  455 
(1964)   (dictum). 

'^  See,  e.g.,  State  Bar  of  Wisconsin,  Foreword  to  Schedule  of  Minimum 
Fees  for  Attorneys  and  Related  Matters  at  i  (i960) ;  Blaine,  A  Relative  Value 
Index  For  Lawyer's  [sic]  Services,  53  III.  B.J.  1006  (1965) ;  Habermann,  supra 
note  SI,  at  10;  Minnesota  State  Bar  Ass'n,  Bench  and  Bar:  Minimum  Fee  Bills, 
12  Minn.  L.  Rev.  202  (1928);  Newcomb,  Minimum  Fee  Schedules,  23  Dicta  109, 
iio-ii  (1946). 

"5ee,  e.g.,  Californla  Continuing  Education  of  the  Bar,  supra  note  48, 
at  574;  Iowa  State  Bar  Ass'n  Comm.  on  Bar  Economics,  Advisory  Schedule 
OF  Minimum  Fees  s  (1961). 

"5ee,  e.g.,  ABA  Fee  Schedules  at  x. 

'**  It  has  been  eight  years  since  the  last  Harvard  Law  School  graduate  hung  out 
a  shingle  at  graduation.  Harvard  Law  Record,  Oct.  21,  1971,  at  2.  Though  Har- 
vard graduates  may  be  atypical  in  this  respect,  see  generally  Curistensen  31,  the 
majority  of  those  attorneys  who  ultimately  become  private  practitioners  work 
first  for  other  attorneys  upon  graduating  from  law  school,  J.  Carlin,  Lawyers 
ON  Their  Own  8  (1962),  a  fact  which  lessens  the  impact  of  the  bar's  argument. 

°°  Suggested  minima  have  been  viewed  as  probative  evidence  by  courts  trying 
to  ascertain  reasonable  fees,  e.g.,  Perlman  v.  Feldmann,  160  F.  Supp.  310,  jii 
(D.  Conn.  1958) ;  American  Jewish  Joint  Distribution  Comm.  v.  Eisenberg,  194 
Md.  193,  200-01,  70  A. 2d  40,  43  (1949);  Hunker  v.  Mclugin,  74  N.M.  116,  123, 
391  P.2d  407,  411  (1964),  and  have  even  been  established  as  rebuttable  nresump- 
tions.  See,  e.g.,  Walker  Estate,  26  Pa.  D.  Sc  C.2d  315,  320  (Orphan's  Ct.  1962). 
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forbidden/"'^  that  potentially  valuable  information  source  is  lost, 
and  because  many  clients  may  buy  a  particular  legal  service 
only  once,  they  are  not  as  familiar  with  typical  price  ranges  as 
they  are  with  prices  for  other  goods  and  services.  This  is  apt  to 
be  particularly  true  of  clients  using  lawyers  whose  charges  are 
at  or  near  suggested  minima.  Purchasers  of  higher  priced  services 
tend  to  be  commercial  or  propertied  clients  whose  recurrent  use 
of  lawyers  "•  may  cause  them  to  be  more  knowledgeable  about 
customary  legal  fees.  The  fact  that  some  legal  business  is  con- 
ducted before  attorney  and  client  ever  discuss  fees  "^  makes  the 
informational  deficiency  more  acute. 

One  consequence  of  insufficient  knowledge  is  that  clients  who 
seek  low  prices  find  their  task  quite  difficult.  In  addition,  deficient 
price  information  renders  clients  vulnerable  to  discriminatory 
pricing.  Those  who  cannot  or  do  not  gather  adequate  price  data 
may  pay  more  for  a  given  service  than  do  those  with  more  ex- 
tensive price  knowledge,  since  consumer  ignorance  enables  attor- 
neys to  exploit  differing  consumer  responses  to  price  changes.®* 
Underutilization  of  the  exploited  clients'  resources  is  the  con- 
sequence, since  those  clients  receive  less  for  their  money  than  if 
they  were  better  informed. 

But  although  clients'  need  for  increased  price  information 
seems  pressing,  fee  schedules  are  not  a  desirable  remedy.    It  is 

*' ABA  Code  of  Professional  Responsibility  DR  2-101  to  -104  (1970). 

"  Christensen  24-25;  cf.  Clark  &  Corstvet,  The  Lawyer  and  the  Public: 
An  A.A.L.S.  Survey,  47  Yale  LJ.  1272,  1278  (1938). 

"5ec  Richter,  Laymen,  Lawyers  and  Legal  Fees,  27  Ala.  Law.  203,  204  (1966). 

**  It  is  unknown  how  widespread  price  discrimination  is  in  the  legal  profession. 
Sixty  years  ago,  one  court  observed  that  "[m]any  attorneys  act  upon  the  principle 
of  the  French  Minister,  Colbert,  who  in  the  matter  of  taxation  always  endeavored 
to  pluck  as  many  feathers  off  the  goose  as  he  could  possibly  pluck,  without  making 
the  goose  squeal."  Prather  v.  First  Presbyterian  Soc'yi  13  Ohio  N.P.  (n.s.)  169, 
181,  2S  Ohio  Dec.  613,  625  (C.P.  Hamilton  County,  1912).  The  practice  has 
frequently  been  attributed  to  other  professions,  notably  medicine.  See,  e.g.,  M. 
Friepman  &  S.  Kuznets,  supra  note  29,  at  157;  Backman,  Professional  Fees: 
Factors  Affecting  Fee  Setting  in  the  Several  Professions,  95  J.  Accountancy 
SS4>  SSSi  558-59  (1953) ;  Kessel,  Price  Discrimination  in  Medicine,  i  J.L.  &  Econ. 
20  (1958). 

In  some  instances,  price  discrimination  is  practiced  for  the  purpose  of  redis- 
tributing societal  resources  and  making  legal  services  available  to  persons  of 
limited  means;  one  client  is  charged  more  and  one  is  charged  less  than  the  attorney 
normally  requires  to  perform  the  given  service.  Whether  this  is  seen  as  a  de- 
sirable allocation  of  societal  resources  varies  with  "views  about  property  and  wel- 
fare rights  and  with  notions  of  how  distributive  decisions  should  be  made.  Such 
"Robin  Hood"  price  discrimination  is  discouraged  by  some  fee  schedules.  See, 
e.g.,  31  Okla.  B.A.J.  337,  338  (i960);  Minnesota  State  Bar  Ass'n,  supra  note 
53,  at  III  (lawyer  should  not  "make  up"  on  one  client  what  he  has  "lost"  on 
another).  However,  the  Minnesota  schedule  permits  attorneys  to  charge  below 
minimum  rates  for  the  "needy." 
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doubtful  that  attorneys  regularly  show  schedules  to  parties  who 
appear  amenable  to  charges  above  suggested  minima;''^  such  ac- 
tion would  be  contrary  to  self-interest.  Clients  in  fact  probably 
see  schedules  only  when  their  lawyers  need  to  justify  fees  higher 
than  the  client  had  hoped  to  pay.""  Further,  many  clients  may 
want  a  more  complete  picture  of  legal  service  prices  than  are 
provided  by  fee  schedules.  Similarly,  lawyers  would  be  better 
assisted  in  the  complex  business  of  pricing  legal  services  by  more 
extensive  data.  Indeed,  both  functions  could  be  better  served  by 
periodic  publication  and  dissemination  of  average,  range,  and 
deviation  statistics  on  current,  competitive  prices.  Figures  fur- 
nished without  reference  to  particular  lawyers  or  law  firms  could 
provide  a  background  against  which  clients  might  juxtapose  rates 
actually  quoted  them  and  against  which  new  lawyers  might  de- 
velop rational  pricing  policies  suited  to  the  special  features  of 
their  practice.  Since  statistics  of  this  type  would  fill  the  infor- 
mation void,  minimum  schedules  are  not  justified  by  the  inacces- 
sibility of  price  figures  in  the  competitive  market. 

Moreover,  though  advocates  defend  schedules  as  a  source  of 
client  price  information,  they  ignore  another  consequence  of 
minimum  rates:  by  truncating  the  distribution  of  fees,  fixed 
minima  may  deprive  some  clients  of  a  valuable  source  of  quality 
information.  In  a  competitive  market,  price  often  affords  a  rough 
index  of  quality,  since  clients  who  obtain  data  about  com- 
parative quality  of  different  lawyers  ^^  prevent  less  competent 


*""If  a  minimum  fee  schedule  is  shown  to  a  client,  it  is  next  to  impossible 
to  obtain  a  fee  in  excess  of  the  minimum."  Special  Committee  on  Economics  of 
THE  New  Jersey  State  Bar  Ass'n,  Report  on  the  1963  Economic  Survey  of 
Lawyers  Practicing  in  New  Jersey  19  (1963)  (comments  of  a  New  Jersey 
practitioner).  "Whether  your  .  .  .  schedule  becomes  your  maximum  or  not,  de- 
pends on  .  .  .  the  way  you  are  going  to  use  it.  If  you  frame  it  and  put  it  in  your 
waiting  room,  you  will  certainly  make  it  the  maximum."  DuPont,  How  to  Set  the 
Fee  — And  Collect  It,  6  L.  Off.  Econ.  &  Man.  183  (1965)- 
'"' One  atlornuy  makes  this  suggestion: 

Suppose  you  get  a  new  client  into  the  office.  He  has  one  of  those  routine 
matters  covered  by  the  minimum  fee  schedule.   This  enables  you  to  be  the 
good  fellow  and  say,  "Well,  now,  Mr.  Jones,  I've  known  your  sister  Ruth 
for  a  long  time,  and  I  admire  her.   Now  I'd  like  to  help  you  as  much  as  I 
can."    With  an  impressive  manner,  you  reach  into  your  desk  drawer,  where 
the  schedule  should  be  kept,  you  open  it  up  and  say,  "I'll  do  it  for  the 
very,  very  minimum  that  the  bar  association  says  I  can  do  it  for,  with- 
out practically  getting  disbarred." 
DuPont,  supra  note  65,  at  183-84.  See  also  R.  Redfteld,  Factors  of  Growth  in 
a  Law  Practice  46   (1962);  Balbach,  Legal  Fees  —  Schedules  and  Salesmanship, 
4  L.  Off.  Econ.  &  Man.  73,  79  (1963). 

<"The  task  is  made  difficult  because  clients  cannot  examine  the  product  they 
are  purchasing  until  long  after  they  have  chosen  a  lawyer.  Quality  data  are  avail- 
able, however,  because  clients  can  look  to  services  already  rendered  and  to  reputa- 
tions based  on  the  quality  of  these  services. 
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members  of  the  bar  from  charging  exorbitant  fees  by  refusing  to 
pay  more  than  these  lawyers'  services  warrant.  Those  clients  who 
are  unable  or  unwilling  to  obtain  data  on  the  relative  performance 
of  lawyers  are  benefited  because  tljey  can  then  look  to  price  as  a 
measure  of  quality;  they  are  spared  the  task  of  ascertaining 
quality  directly.  Minimum  fees,  however,  increase  the  likelihood 
that  some  lawyers  will  charge  similar  prices  but  offer  disparate 
quality.**  Those  clients  who  normally  take  the  trouble  to  ascertain 
quality  are  no  worse  off  than  under  competitive  pricing,  but  those 
clients  who  do  not  make  such  efforts  are  forced  to  choose  between 
lawyers  in  greater  ignorance  of  quality  than  before. 

D.  Fee  Schedules  and  Solicitation 

Finally,  because  competitive  pricing  is  seen  as  constituting  a 
variety  of  soliciting  legal  business,*"*  fee  schedules  are  defended  as 
a  means  of  promoting  ethical  norms,^"  at  least  at  the  lower  end  of 
the  fee  spectrum.  No  protracted  discussion  of  the  merits  of 
solicitation  is  necessary  to  evaluate  this  argument,  since  the 
relevant  question  is  whether  competitive  fees  beget  the  evils 
allegedly  prevented  by  the  anti-solicitation  rule.  These  evils  in- 
clude the  degradation  of  the  profession  and  legal  system,  possible 
misrepresentation  of  lawyers'  abilities,  the  "stirring  up"  of  liti- 
gation, and  the  generating  of  fraudulent  claims.^^ 


**  Assume,  in  a  competitive  market,  that  Lawyer  A  charged  $15  an  hour,  and 
Lawyer  B  charged  $25.  Clients  would  expect  higher  quality  work  per  hour  from 
B.  If  /I's  performance  did  not  improve  when  he  charged  a  suggested  $25  mini- 
mum, the  problem  of  disparate  quality  would  be  particularly  severe.  On  the  other 
hand,  his  work  might  improve  if  he  adopted  the  schedule  fee;  he  might  purchase 
a  more  complete  library,  for  example.  But  A  would  still  not  necessarily  become  as 
productive  as  B.  Presumably  there  were  good  reasoru  why  a  competitive  market 
valued  /I's  work  at  $15  and  B's  at  $25.  B  may  have  had  a  more  complete  library 
before  A,  but  assuming  both  attorneys  began  with  equal  resources,  clients  must 
have  felt  B's  work  sufficiently  good  to  pay  him  enough  so  that  he  could  buy  his 
library  sooner.  The  effect  of  the  fixed  minimum,  if  B  held  his  fee  at  $25,  would  be 
that  clients  would  confront  two  attorneys  charging  the  same  fee  but  offering  dis- 
similar quality. 

**  Price  competition  can  be  thought  of  as  a  variety  of  solicitation  only  if 
solicitation  is  defined  to  include  all  activities  designed  to  increase  business.  This 
definition  appears  too  broad,  however,  since  it  includes  any  activity  intended  to 
improve  the  quality  of  a  lawyer's  work  in  order  to  enhance  his  reputation.  Never- 
theless, state  bar  committees  have  chosen  to  equate  price  competition  and  solicita- 
tion. See  note  8  supra. 

""^  See,  e.g.,  34  Rocky  Mt.  L.  Rev.  407  (1962) ;  state  bar  opinions  cited  note  8 
stipra. 

■"  The  list  excludes  alleged  consequences  of  solicitation  that  appear  wholly 
irrelevant  to  fee  schedules:  for  example,  the  fear  that  solicitation  results  in  cor- 
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Lawyers  frequently  emphasize  that  legal  practice  is  not  a 
"business,"  but  a  "profession."  ^^  Solicitation  is  said  to  foster  a 
commercial  image  and  besmJrch  the  reputation  of  lawyers;" 
worse  still,  it  is  thought  to  create  disrespect  for  law  and  the  legal 
process/^  The  argument  rests  on  two  assumptions:  that  laymen 
disdain  professionals  who  act  like  businessmen,  and  that  disrespect 
for  lawyers  is  generalized  into  disrespect  for  the  law.  Both 
propositions  are  questionable."  Accepting  their  validity,  though, 
it  is  arguable  that  fee  schedules  might  well  have  the  same  effect. 
Many  were  promulgated  at  a  time  when  lawyers  were  expressing 
concern  that  their  incomes  were  insufficient  and  lagged  behind 
those  of  doctors i^**  fixed  minima  were  urged  as  a  remedy."  To 
the  extent  that  this  motivation  is  known  publicly,''®  or,  more 
accurately,  to  the  extent  that  the  public  considers  this  the 
motivation,  fee  schedules  may  contribute  to  a  commercial  image 
of  the  profession. 

A  second  reason  solicitation  is  viewed  with  disfavor  is  that 
it  arguably  enables  less  capable  lawyers  to  mislead  the  public 
about  their  abilities.""*  This  apprehension  is  most  justified  where 
Madison  Avenue  methods  of  advertising  are  employed,  since 
they  can  be  easily  used  to  advance  deceptive  claims  of  lawyering 

ruption  of  public  officials.  See  Comment,  A  Critical  Analysis  oj  Rules  Against 
Solicitation  By  Lawyers,  25  U.  Chi.  L.  Rev.  674,  68cv-8i  (1958). 

''^  See,  e.g.,  Brotherhood  of  R.R.  Trainmen  v.  Virginia  ex  rel.  Virginia  State 
Bar,  377  U.S.  1,  9  (1964)  (Clark,  J.,  dissenting);  State  ex  rel.  Florida  Bar  v. 
Murrcll,  74  So.  2d  221,  226  (Fla.  1954);  In  re  Cohen,  261  Mass.  484,  486-87,  159 
N.E.  495,  497  (1928).  "Professionalism"  has  been  cited  by  various  occupational 
groups  as  justification  for  their  efforts  to  achieve  greater  compensation.  Sec,  e.g.. 
Brown  &  Cassady,  supra  note  41,  at  324. 

''^  See,  e.g.,  Mayer  v.  State  Bar,  2  Cal.  2d  71,  74,  39  P-^d  206,  208  (1934); 
Christensen  27,  150. 

''*  See  Christensen  151. 

■'*  Because  members  of  many  respected  occupations  aggressively  pursue  finan- 
cial reward,  it  may  be  wrong  to  assume  that  the  public  disapproves  of  similar  be- 
havior by  lawyers.  Comment,  supra  note  71,  at  681.  As  to  whether  a  vulgar  image 
of  lawyers  affects  the  public's  respect  for  the  law  in  general,  one  commentator  notes 
that  English  lawyers  have  been  denounced  by  moralists  and  prominent  authors 
for  centuries,  yet  the  law  remains  an  organizing  principle  of  British  society.  Id. 
at  681-82. 

''^  See,  e.g.,  D.  Baerncopf  &  D.  Dole,  Survey  of  the  Economics  of  the 
Legal  Profession  i  (1963);  Berry,  Minimum  Fee  Schedules  — A  Study,  25 
N.Y.S.B.  Bull.  130  (1953);  Burkett,  Economics  of  the  Legal  Profession,  29  Okla. 
B.A.J.  1923,  1924  (1958). 

''"'See  Habermann,  supra  note  7,  at  502-04;  Morgan,  supra  note  7,  at  622-23. 

■'^The  view  that  schedules  were  promulgated  for  pecuniary  reasons  has  been 
disseminated  in  a  best-selling  book,  M.  Bloom,  Thf.  Trouble  With  Lawyers 
(1968). 

'''See  Christensen  140-42;  cf.  An  Economist's  Viev)  of  the  Professions,  63  L. 
Soc.  Gaz.  131,  132  (1966). 


24-625   O  -  74  --  15 


216 


990  HARVARD  LAW  REVIEW  [Vol.  85:971 

brilliance.  But  it  is  difficult  to  see  how  competitive  fees  have 
this  effect.  Where  price  and  quality  are  reasonably  correlated 
and  where  clients  sense  this  relationship,  competitive  prices  serve 
to  inform,  not  mislead,  the  public  about  the  quality  of  a  lawyer. 
Moreover,  where  attorneys  choose  to  market  their  services  at 
rates  lower  than  are  appropriate  for  the  quality  they  offer,  a  client 
who  assumes  a  price-quality  correlation  can  only  be  happily 
surprised;  he  finds  he  has  purchased  a  Porsche  at  Volkswagen 
prices. 

A  third  notion  often  urged  is  that  solicitation  increases  the 
number  of  suits  commenced  and  that  this  "stirring  up"  **"  of 
litigation  is  undesirable.  The  view  probably  derives  from  the 
medieval  notion  that  litigation  is  inherently  evil  *^  and  barely  to 
be  tolerated.  Courts  are  viewed  in  this  context  as  passive  in- 
strumentalities which  should  be  available  only  to  those  claimants 
who  feel  sufficiently  injured  to  set  the  judicial  machinery  in 
motion  on. their  own  initiative.^" 

Even  accepting  this  view  arguendo,  the  extent  to  which  com- 
petitive pricing  in  fact  increases  litigation  is  unclear.  Concededly, 
if  higher  fees  lead  some  attorneys  to  be  content  taking  fewer  cases, 
fee  schedules  may  reduce  any  tendency  on  their  part  to  persuade 
some  undecided  clients  to  litigate.  Moreover,  it  might  seem 
probable  that  lower  fees  caused  by  competitive  pricing  would 
precipitate  increased  litigation  regardless  of  lawyers'  behavior. 
A  potential  plaintiff's  decision  to  litigate  turns  on  his  comparing 
the  costs  of  legal  action  with  the  likelihood  and  probable  size  of 
recovery:  the  lower  the  costs,  the  greater  the  tendency  to  sue. 
But  because  much  litigation  is  conducted  on  a  contingency  basis, 
lower  rates  are  unlikely  to  multiply  legal  action  to  any  great 
extent.*^   A  prospective  suitor  will  be  dissuaded  from  litigating 

^°  See,  e.g.,  Gammons  v.  Johnson,  76  Minn.  76,  81,  78  N.W.  1035,  1037 
(iSgg) ;  In  re  Shay,  133  App.  Div.  547,  553,  118  N.Y.S.  146,  150,  a^'cl  mem.,  196 
N.Y.  530,  89  N.E.  1112  (1909). 

*'  Christensen  142-45;  Radin,  Maintenance  By  Champerty,  24  Calif.  L.  Rev. 
48,  68-69  (1935)-  Possible  bases  for  this  perception  include  the  views  that:  (i) 
frequent  recourse  to  the  courts  causes  people  to  become  indifferent  to  morally 
justifying  their  behavior,  id.  at  68;  (2)  litigation  is  a  variety  of  speculation,  an 
activity  strongly  disparaged  in  the  Middle  Ages,  id.  at  69;  and  (3)  lawsuits  are 
often  decided  "incorrectly,"  id.  at  68. 

*^  Comment,  supra  note  71,  at  676.  The  principal  shortcoming  of  this  position 
is  that  a  pa.'aive  adjudicatory  system  serves  only  those  familiar  with  its  utility. 
See  Christensen  142-43.  Certain  small  claims  courts,  for  example,  function  pri- 
marily as  collection  agencies  for  sophisticated  creditors  against  unknowing  debtors. 
See,  e.g.,  Note,  Small  Claims  Courts  as  Collection  Agencies,  4  Stan.  L.  Rev.  337 
(i9S?). 

"'See  generally  J.  Carlin,  Lawyers  on  Their  Own  154  n.ii  (1962).  This 
conclusion  dogs  notjjndcrminc  the  gcneraj^gnclusion,  see  TAN  42  supra,  that  lower 
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only  when  legal  fees  plus  other  costs  —  incidental  expenses  and 
intangible,  psychological  costs  —  exceed  the  likely  reward  prop- 
erly discounted  to  reflect  the  probability  of  losing.  Where  con- 
tingent fees  are  employed,  a  plaintiff's  legal  expenses  will  always 
be  exceeded  by  any  recovery.  If,  therefore,  the  potential  plaintiff 
has  reasonable  confidence  in  his  claim,  the  discounted  return,  less 
legal  fees,  will  probably  exceed  these  other  costs  for  most  claims 
of  intermediate  and  high  dollar  value. 

Not  only  is  competitive  pricing  unlikely  to  stimulate  much 
additional  litigation,  but  where  adversaries  who  would  other- 
wise litigate  are  unable  to  do  so  because  fees  are  elevated  to 
conform  with  suggested  minima,  lower  prices  satisfying  this 
demand  can  hardly  be  characterized  as  stirring  litigation  in  the 
sense  of  generating  litigious  intent.  A  desire  to  sue  already  exists 
in  such  cases,  and  financial  barriers  merely  frustrate  that  desire. 
More  fundamentally,  a  mechanism  which  excludes  ripened  con- 
troversies from  the  courts  is  inappropriate  if  the  provision  of  a 
formal  forum  for  those  who  would  otherwise  despair  or  elect 
socially  disruptive  solutions  is  accepted  as  a  primary  goal  of  our 
legal  system. 

A  companion  of  the  argument  that  solicitation  stirs  litigation 
is  the  view  that  it  generates  fraudulent  claims.^'*  There  is  prob- 
ably some  basis  for  this  view,^^  since  any  significant  increment 
of  litigation  is  likely  to  include  all  varieties  of  legal  action.  Even 
so,  the  fee-setters'  assertion  still  requires  that  the  additional 
litigation  caused  by  abolishing  minimum  fee  schedules  include  a 
higher  proportion  of  fraudulent  claims  than  are  prosecuted  with 
schedules.  Though  empirical  support  is  lacking,  this  may  be  the 
case.®"  A  prospective  claimant  seeking  $500,  facing  a  prescribed 
minimum  contingent  rate  of  fifty  percent  and  $150  of  fixed 
psychological  and  incidental  costs,  must  weigh  risking  $150  for  a 
chance  to  gain  $100.  A  party  with  a  good  faith  claim  is  more 
likely  to  litigate  than  one  with  a  dubious,  fraudulent  one,  since 
greater  risk-taking  necessitates  higher  potential  returns. ^^  If 
competitive  pricing  lowered  contingent  rates  to  twenty-five  per- 
cent, the  option  would  be  to  risk  $150  in  hopes  of  gaining  $225. 
The  strong  claim  would  still  be  litigated,  but  the  fraudulent 
claim  might  also  be  litigated,  since  the  greater  the  risk,  the 

competitive  fees  substantially  increase  the  quantity  of  legal  services  purchased, 
since  the  discussion  here  is  limited  to  only  one  variety  of  legal  work:  litigation 
services  rendered  to  plaintiffs. 

^'^  See  CaniSTENSEN  142,  145-46;  Comment,  supra  note  71,  at  675-80. 

^^  See  Comment,  Settlement  oj  Personal  Injury  Cases  in  the  Chicago  Area,  47 
Nw.  U.L.  Rev.  895,  89S  (195.3). 

^^  But  see  Christensen  146. 

''  A  correlation  is  assumed  between  fraudulent  claims  and  high  risk  of  losing;. 
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more  responsive  one  is  to  variations  in  net  return.®^  Thus  lower 
contingency  rates  probably  stimulate  a  greater  incidence  of  bad 
faith  litigation,  whereas  minimum  rates  set  above  competitive 
levels  limit  such  activ'ty.  But  unless  this  differential  is  very 
substantial  (and  there  is  no  reason  to  think  that  it  is),  imposition 
of  minima  would  arbitrarily  exclude  the  legitimate  claims  of  some 
less  affluent  parties  without  any  significant  compensatory  reduc- 
tion in  the  total  percentage  of  fraudulent  litigation. 

In  the  final  analysis,  then,  the  relationship  between  com- 
petitive pricing  and  the  feared  consequences  of  solicitation 
appears  tenuous.  For  this  reason,  competitive  pricing  should  not 
be  grouped  with  more  obtrusive  modes  of  advertising;  in  large 
measure,  the  bar's  price-setting  solution  seems  responsive  to  a 
non-existent  problem.  Indeed,  the  view  that  soliciting  legal  busi- 
ness should  be  discouraged  may  furnish  a  strong  reason  for 
encouraging  competitive  pricing.  For  despite  the  broad  prohibi- 
tion of  most  varieties  of  advertising  and  solicitation,*®  some 
lawyers  probably  continue  to  engage  in  various  of  the  proscribed 
activities.®"  Such  practices  raise  lawyers'  overhead,  which  is 
likely  to  result  in  higher  fees.®^  By  contrast,  competitive  pricing 
fosters  cost  consciousness  and  exerts  pressure  to  cut  overhead;  ®^ 
a  possible  consequence  is  that  other  solicitation  activities  are 
reduced  or  curtailed. 


III.  Conclusion 

Fee  schedules  are  the  unilateral  promulgations  of  professional 
legal  associations.®^  While  the  bar  claims  to  be  acting  in  what  it 
considers  the  public  interest,  our  economic  and  political  heritage 

"  Viewed  graphically,  the  demand  curve  for  strong  claims  is  steeper  and  al- 
ways above  the  curve  for  fraudulent  ones. 

®*ABA  Code  of  Professional  Responsibhitv  DR  2-101  to  -104  (1970). 

*"  Insurance  company  officials  once  estimated  that  8o7o  to  95%  of  personal 
injury  claims  in  Chicago  were  solicited.  Comment,  supra  note  8$,  at  899  n.24a. 
More  recent,  empirically  derived  data  indicate  that  fewer  lawyers  disapprove  of 
violating  solicitation  proscriptions  than  other  professional  rules,  J.  Handler,  The 
Lawyer  and  His  Community  102-05  (1967),  an  attitude  seemingly  reflected  in 
behavior.  Id.  at  106-07.  See  also  J.  Carlin,  Lawyer's  Ethics:  A  Survey  of 
THE  New  York  City  Bar  7-8  (1966);  J.  Carlin,  Lawyers  on  Their  Own  83- 
87,  90  (1962). 

"See  Note,  Ambulance  Chasing,  30  N.Y.U.L.  Rev.  182,  185  (1955).  But  cf. 
Kcssel,  supra  note  64,  at  43-44.  Advertising  costs  might  not  be  passed  on  to  clients 
where  soliciting  substantially  increased  a  lawyer's  profits. 

"See  generally  P.  Areeda,  supra  note  17,  at  187.  But  see  ABA  Fee  Sched- 
ules s. 

'^  See,  e.g.,  Center  for  .\nalysis  of  Public  Issues,  Local  Attorney's  Fees 
IN  Bond  Issues:  Nice  Work  If  You  Can  Get  It  28-29  (1971). 
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dictates  that  the  public  should  participate  in  determining  its  own 
needs.  A  decision  to  depart  substantially  from,  a  system  in  which  ^ 
value  and  balancing  judgments  are  made  by  individuals  in  the  ' 
marketplace  should  be  rendered  by  a  representative  collectivity, 
either  a  formal  public  body  or  private  group  with  broad-based 
membership. 

The  arguments  which  the  bar  can  offer  in  an  effort  to  achieve 
collective  societal  approval  of  its  schedules  are  not  impressive. 
Though  not  devoid  of  merit,  they  are  inadequate  to  sustain  the 
heavy  burden  of  justification  imposed  on  the  legal  profession  by 
the  economic  considerations  that  militate  against  tampering  with 
free  pricing  mechanisms.  Substantial  evidence  that  special  cir- 
cumstances make  price  manipulation  necessary  seems  required; 
the  general  fact  that  professions  are  in  some  respects  dissimilar 
from  other  economic  groups  does  not  alone  suffice. 

Admittedly,  lack  of  sound  empirical  data  makes  firm  con- 
clusions precarious;  sophisticated  research  is  needed.  Final  judg- 
ment, however,  should  not  be  postponed  because  empirical  un- 
certainties may  ultimately  be  reduced.  Indeed,  even  if  it  could 
be  shown  that  the  benefits  of  fee  schedules  outweigh  the  costs, 
this  would  be  insufficient  to  justify  their  continued  use.  For  such 
goals  as  quality  legal  service  and  dissemination  of  price  informa- 
tion can  be  pursued  by  a  variety  of  means.  Fixing  minima  is 
only  appropriate  if  it  produces  less  serious,  undesirable  con- 
sequences than  do  the  available  options.  This  has  nowhere  been 
demonstrated.  Absent  such  demonstration,  minimum  fee  schedules 
should  be  abandoned. 
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THE  WISCONSIN  MINIMUM  FEE  SCHEDULE: 
A  PROBLEM  OF  ANTITRUST 

Over  one  half  of  the  state  bar  associations,  including  Wiscon- 
sin's, have  adopted  minimum  fee  schedules.  The  use  of  such 
schedules  as  a  basis  for  charges  for  legal  services  raises  serious 
antitrust  problems.  This  comment  will  evaluate  the  antitrust  im- 
plications of  the  minimiam  fee  schedule  as  adopted  in  Wisconsin 
under  both  the  Sherman  Antitrust  Act^  and  its  Wisconsin  coimter- 
part.2  It  is  hoped  that  this  discussion  will  stimulate  thought  with- 
in the  legal  profession  regarding  the  justification  for  fee  schedules 
in  light  of  the  social  policies  which  are  sought  to  be  fostered 
through  the  antitrust  laws.^ 

I.    The  Factual  Setting 

The  State  Bar  of  Wisconsin  was  integrated  on  a  permanent 
basis  by  order  of  the  Supreme  Court  of  Wisconsin,^  pursuant  to 
the  court's  power  to  supervise  the  administration  of  justice.  There- 
after all  Wisconsin  attorneys  were  required  to  become  members 
of  the  state  bar.     The  stated  objectives  of  the  organization  are 

to  aid  the  court  in  carrying  on  and  improving  the  adminis- 
tration of  justice;  to  foster  and  maintain  on  the  part  of 
those  engaged  in  the  practice  of  law  high  ideals  of  integrity, 
learning,  competence,  public  ser\ace,  and  high  standards 
of  conduct;  to  safeguard  the  professional  interests  of  the 
members  of  the  bar  ...  to  the  end  that  public  responsi- 
bility of  the  legal  profession  may  be  more  effectively  dis- 

1  15  U.S.C.  §  1  (1964).  Based  on  information  available  at  ABA  head- 
quarters 28  states  have  state  wide  schedules;  they  are  as  follows:  Arizona, 
Georgia,  Idaho,  Illinois,  Iowa,  Kentucky,  Louisiana,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Montana,  Nebraska,  Nevada,  New  Hampshire,  New 
Mexico,  North  Carolina,  North  Dakota,  Oklahoma,  Oregon,  Rhode  Island, 
South  Dakota,  Texas,  Utah,  Virginia,  Washington,  Wisconsin,  Wyoming. 
In  addition,  many  local  bar  associations  have  fee  schedules.  Some  700  local 
and  state  bar  associations'  recommend  or  have  advisory  fee  schedules.  See 
ABA  Statishcal  Analysis  of  Recommended  MiNUvtuM  Fees  for  Selected 
Legal  Services  1,  28  (July  1966);  ABA  Minimum  Fee  ScHEDtJLEs:  Manual 
FOR  Assistance  of  State  and  Local  Bar  Committees  7  (March  1963). 

2  Wis.  Stat.  §  133.01  (1965). 

3  Relatively  little  legal  literature  has  been  published  that  concerns 
itself  with  the  application  of  antitrust  laws  to  lawyers'  minimum  fee  sched- 
ules. V.  CoxmiRViviAN  &  T.  FiNMAN,  The  Lawyer  in  Modern  Society  150-51 
(1966);  ABA  AntitTUsi  Exemptions,  33  A.BA.  Antitrust  L.J.  48  (1967); 
Boughner,  Let's  Throw  Out  the  Reasonable  Fee  Schedules,  48  A.B.A.J.  252 
(1952);  American  Bar  Foimdation,  Minimum  Fee  Schedules  and  the  Anti- 
trust Laws:  A  Preliminary  Analysis  (Research  Memorandum  Series  No. 
12,  1958).  The  adoption  of  fee  schedules  has  not  been  without  controversy 
in  the  profession  itself.    Note,  40  Iowa  L.  Rev.  642  (1955). 

*   In  re  Integration  of  Bar,  5  Wis.  2d  618,  93  N.W.2d  601  (1958). 
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charged.^ 

The  rules  of  the  Wisconsin  Bar  further  provide  that  the  conduct  of 
Wisconsin  attorneys  is  to  bo  governed  by  the  canons  of  the  Amer- 
ican Bar  Association  and  by  the  Supremo  Court  of  Wisconsin." 
The  canons  explicitly  allow  a  lawyer  to  consult  a  fee  schedule  in 
determining  his  charge  to  a  clients  The  fee  schedule  currently 
in  use  in  Wisconsin  was  prepared  by  the  state  bar's  special  Com- 
mittee on  Economics  of  the  Bar  and  was  adopted  by  the  board  of 
governors  of  the  state  bar  in  1966. 

Various  rationales  have  been  earnestly  advanced  in  support  of  the 
fee  schedule:  (1)  Its  use  stifles  price-cutting,  thus  promoting  ad- 
herence to  the  canons  of  professional  ethics  which  forbid  adver- 
tisement and  solicitation  of  business;^  (2)  The  fee  schedule  as- 
sures the  lawyer  adequate  compensation,  enabling  him  to  de- 
vote sufficient  time  and  study  to  his  legal  work  thereby  enhancing 
the  quality  of  service  performed  for  his  client;®  (3)  The  fee  schedule 
helps  attract  able  young  men  to  the  bar  and  encourages  practicing 
attorneys  to  remain  in  the  profession;^"  (4)  The  schedule  is  an  aid 
to  younger  lawyers  and  judges  in  setting  reasonable  fees;^^  (5)  Fi- 
nally, the  schedule's  use  supposedly  prevents  discrimination  among 
clients  and  avoids  overcharges  to  the  public." 

The  fee  schedule  is,  in  theory,  a  flexible  institution.  It  is  sub- 
ject to  change  or  modification  by  the  Supreme  Court  of  Wiscon- 
sin under  the  court's  general  superintending  power  over  the  ad- 
ministration of  justice."  Not  all  fees  are  governed  by  the  fee 
schedule."     Moreover,   the   fee   charged   must  be   reasonable   in 

5   State  Bar  of  Wis.  R.  1,  §  2  as  reported  in  38  Wis.  Bar  Bull.  12 
(Supp.  Dec.  1965). 
«   Rule  9,  id.  at  20, 

7  ABA  Canons  of  Professional  Ethics  No.  12  provides  in  part  that 
"[i]n  determining  the  customary  charges  of  the  Bar  for  similar  circum- 
stances, it  is  proper  for  a  lawyer  to  consider  a  schedule  of  minimum  fees 

8  Id.  No.  7;  Id.  No.  27.  This  rationale  can  also  be  found  in  Comivhttee 
ON  Professional  Ethics  of  the  State  Bar  of  Wisconsin,  Opinion  No.  8 
(1956).    But  see  Boughner,  supra  note  3,  at  252. 

0  ABA  Canons  of  Professional  Ethics  No.  29.  This  rationale  can  be 
found  in  ABA  Comm.  on  Professional  Ethics,  Opinions,  No.  302  (1961) 
and  Wisconsin  Opinion  No.  8,  supra  note  8. 

10  Lathrop  v.  Donohue,  10  Wis.  2d  230,  248,  102  N.W.2d  404  (1960),  aif'd, 
367  U.S.  820  (1961). 

;ii   State  Bar  of  Wisconsin,  Schedule  of  Minimum  Fees  for  Attorneys 
AND  Related  Matters,  at  Forward  1  (1960). 

12  Id.;  Lathrop  v.  Donohue,  10  Wis.  2d  230,  249,  102  N.W.2d  404,  414 
(1960). 

13  Wis.  Const,  art.  VII,  §  3;  Rule  9,  supra  note  5. 

i-t  Wis.  Stat.  §  102.26  (1965)  limits  fees  in  workman's  compensation 
cases.  Wis.  Stat.  §§  256.48-49  (1965)  state  that  guardians  ad  litem  and 
court-appointed  attorneys  are  to  receive  compensation  as  is  "customarily 
charged  by  attorneys  in  this  state  for  comparable  services."  This  does  not 
require  the  full  use  of  the  minimum  fee  schedule.    See  State  v.  Kenney, 
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light  of  all  the  facts  and  circumstances,  and  is  subject  to  court 
review.^'^  The  schedule  is  theoretically  only  one  of  several  cri- 
teria which  is  to  be  used  in  determining  the  reasonableness  of  a 
fee.  The  canons  of  professional  ethics  have  enunciated  other 
factors  which  should  be  taken  into  consideration."'  Some  of  these 
factors,  reflected  in  decisions^'  of  the  Supreme  Court  of  Wisconsin, 
are  the  amount  of  time  and  money  involved;  the  nature,  impor- 
tance and  character  of  the  services  rendered;  the  amount  of  re- 
sponsibility imposed  on  counsel;  the  skill  and  experience  called 
for;  the  age,  professional  character  and  standing  of  the  attorney; 
the  results  obtained;  and  whether  the  fee  charged  was  certain  or 
contingent. 

It  is  clear  that  blind  adherence  to  the  fee  schedule  is  neither 
intended  nor  acceptable.^*  In  some  circumstances  the  lawyer  has 
a  duty  to  serve  without  compensation  or  for  a  lesser  amount  than 

24  Wis.  2d  172,  128  N.W.2d  450  (1964);  Conway  v.  Sauk  County,  19  Wis.  2d 
599,  120  N.W.2d  671  (1963);  but  see  dissent  of  Hallows,  id.  at  607,  120  N.W. 
2d  at  G70.  The  fee  schedule  covers  various  time  charges  and  contingent  fee 
rates,  but  does  not  of  course  cover  retainer  fee  rales. 

"5    The  Supreme  Court  of  Wisconsin  feels  free  to  make  its  own  deter- 
mination of  the  reasonableness  of  a  fee  under  review,  due  to  its  expert 
knowledge.    Giffcn  v.  Tigerton  Lumber  Co.,  26  Wis.  2d  327,  331,  132  N.W. 
2d  572,  574  (1965);  Touchett  v.  EZ  Paintr  Corp.,  14  Wis.2d  479,  111  N.W.2d 
419  (1961);  Will  of  Gudde,  260  Wis.  79,  86,  49  N.W.2d  906,  909  (1951). 
I"   ABA  Canons  of  Professional  Ethics  No.  12  provides  in  part  that 
ri]n  determining   the  amount   of  the  fee   it  is   proper  to   consider 
(1)   the  time  and  labor  required,  the  novelty  and  difficulty  of  the 
questions  involved  and  the  skill  requisite  properly  to  conduct  the 
cause;  (2)  whether  the  acceptance  of  employment  in  the  particular 
case  will  preclude  the  lawyer's  appearance  for  others  in  cases  likely 
to  arise  out  of  the  transaction,  and  in  which  there  is  a  reasonable 
expectation  that  otherwise  he  would  be  employed,  or  will  involve 
the  loss  of  other  employment  while  employed  in  the  particular  case 
or  antagonisms  with  other  clients;  (3)  the  customary  charges  of  the 
Bar  for  simUar  services;  (4)  the  amount  involved  in  the  controversy 
and  the  benefits  resulting  to  the  client  from  the.  services;    (5)   the 
contingency  or  the  certainty  of  the  compensation;  and  (6)  the  char- 
acter of  the  employment,  whether  casual  or  for  an  established  and 
constant  client.  No  one  of  these  considerations  in  itself  is  controlling. 
They  are  mere  guides  in  ascertaining  the  real  value  of  the  service. 
1"    E.g.,  Continental  Cas.  Co.  v.  Pogorzelski,  275  Wis.  350,  354,  82  N.W.2d 
183  (1957);  Podell  v.  Gronik,  229  Wis.  238,  242,  282  N.W.  53  (1938);  Will  of 
Willing,    190  Wis.   406,   413,   209  N.W.   602    (1926).     F.   Lahart,   Business 
Asi'KCTS  OF  THE  LEGAL  PROFESSION  8  (1956)  states  that 

in  charging  a  client  for  the  time  spent  in  a  given  instance  the  lawyer 
must  consider  whether  the  time  was  spent  in  the  client's  interest  or 
in  educating  himself.    He  should  charge  the  client  only  for  the  rea- 
sonable time  that  it  would  take  another  equally  trained  attorney  to 
perform  the  service  and  not  for  any  unreasonable  time  that  it  may 
have  taken  him. 
1"   ABA  Canons  of  Professional  Ethics  No.  12;  State  v.  Kenney,  24  Wis. 
2d  172,  180,  128  N.W.2d  450,  455  (1964)    (going  rate  was  recognized  to  be 
two-thirds  of  the  minimum  fee  schedule) ;  Touchett  v.  EZ  Paintr  Corp.,  14 
Wis.  2d  479,  487,  111  N.W.2d  419,  423   (1961)    (lawyer  of  abihty  and  expe- 
rience is  entitled  to  be  compensated  on  a  basis  above  that  suggested  in  the 
minimum  fee  schedule). 
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that  called  for  by  the  schedule — for  example,  when  a  client  is 
genuinely  unable  to  pay  the  scheduled  fee.  On  the  other  hand, 
both  the  American  Bar  Association  and  the  State  Bar  of  Wiscon- 
sin have  stated  that  it  is  unethical  for  the  attorney  to  habitually 
charge  less  than  the  foe  schedule.^"  The  minimum  fee  schedule 
then  is  not  an  inflexible  standard,  but  the  starting  point  in  de- 
termining the  fee.  Variances  result  from  the  application  of  one  or 
more  of  the  indicated  factors.  However  one  must  bear  in  mind 
that  lawyers  are  creatures  of  habit  and  convenience  and  the  very 
existence  of  the  fee  schedule  tends  to  .compel  compliance  with 
its  terms.  Because  of  the  semi-compulsive  character  of  the  Wis- 
consin minimum  fee  schedule  and  the  corresponding  tendency  to 
restrain  competition,   antitrust  implications   must  be   considered. 

II.    The  Antitrust  Laws 

The  basic  federal  antitrust  statute  is  the  Sherman  Act  which 
states  that 

[e]  very  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  States,  or  with  foreign  nations,  is  hereby 
declared  to  be  illegal .  .  .  .^° 

The  Wisconsin  counterpart  to  the  Sherman  Act  is  chapter  133 
of  the  Wisconsin  Statutes.  The  wording  of  the  first  sentence  of 
section  133.01  is  identical  to  the  quoted  portion  of  the  Sherman 
Act  except  for  the  deletion  of  references  to  interstate  and  foreign 
commerce.  Accordingly,  the  Supreme  Court  of  Wisconsin  has  held 
that  the  state  law  should  be  given  a  construction  similar  to  that 
of  the  Sherman  Act.^^  As  a  general  proposition,  the  discussion  of 
the  fee  schedule  under  the  federal  act  will  apply  with  equal  force 
to  Wisconsin  law.  However,  statutory  modifications  and  jurisdic- 
tional questions  which  raise  problems  peculiar  to  one  of  the  laws 
will  be  explored  separately. 

Standing  alone,  the  language  of  the  Sherman  Act  does  not 
indicate  any  basis  for  the  exclusion  of  the  lawyers'  minimum  fee 
schedule.  The  first  thing  of  note  is  the  expansive  scope  of  the 
statutory  language:  every  contract,  combination  or  conspiracy 
which  restrains  commerce  among  the  several  states  is  unlawful. 
In  addition  there  are  specific  statutory  exemptions.22    On  its  face 

10  ABA  CoMM.  ON  Professional  Ethics,  Opinions,  No.  302  (1961); 
Committee  on  Professional  Ethics  of  the  State  Bar  of  Wisconsin,  Opin- 
ion No.  8  (1956). 

20  15  U.S.C.  §  1  (1964). 

21  State  V.  Lewis  &  Leiserndorf  Co..  201  Wis.  543,  230  N.W.  692  (1930); 
Pulp  Wood  Co.  V.  Green  Bay  Paper  &  Fiber  Co.,  157  Wis.  604,  147  N.W.  1058 
(1914). 

-'2  E.g.,  agricultural  co-operatives,  15  U.S.C.  §  17  (1964)  and  7  U.S.C. 
§§  291-92  (1964);  fisheries,  15  U.S.C.  §§  521-22  (1954);  government  con- 
tracts, 50  U.S.C.  §  2158  (1964);  labor,  15  U.S.C.  §  17  (1964)  and  29  U.S.C. 
§  52  (1964). 
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therefore,  the  statute  suggests  that  ambiguities  in  coverage  ought 
to  be  resolved  in  favor  of  inclusion.  On  the  other  hand,  the 
courts  have  not  allowed  Congress  to  be  the  sole  arbiter  of  the 
scope  of  the  Sherman  Act.  Soon  after  the  Act's  passage,  the  Su- 
preme Court  limited  the  reach  of  the  law  to  unreasonable  re- 
straints.23  Further  limitations  have  been  imposed  by  the  courts 
in  the  guise  of  stare  decisis  or  in  promotion  of  a  countervailing 
policy,  such  as  federalism.^* 

The  pattern  of  Congressional  and  judicial  action  does  not,  how- 
ever, provide  any  real  key  to  the  extension  of  exempt  status,  owing 
to  the  lack  of  any  discernable  justification  for  the  many  exemp- 
tions which  exist  today .^^ 

The  legislative  history  of  the  Act  is  similarly  ambiguous.  In 
1890  there  was  suprisingly  little  debate  in  Congress  regarding 
antitrust  policy .^^  One  author  has  concluded  that  Congress  in- 
tended the  courts  to  implement  only  the  general  policy  of  consumer 
welfare,  i.e.,  the  maximization  of  wealth  or  consumer  want  satisfac- 
tion.27  Beyond  this  generalization  there  has  been  no  scholarly 
agreement  on  antitrust  policy,  and  several  other  goals  have  been 
asserted.  Among  these  are  the  protection  and  preservation  of  com- 
petition, the  promotion  of  economic  efficiency  by  full  utilization 
of  the  diversities  of  the  marketplace,  and  the  protection  of  demo- 
cratic and  social  institutions  from  more  onerous  governmental  su- 
pervision and  control.-^  Thus  the  vague  inclusiveness  of  the  statu- 
tory language,  the  lack  of  a  common  thread  in  antitrust  exemptions, 
the  lack  of  Congressional  direction  and  the  absence  of  a  definitive 
statement  by  the  courts  of  the  values  which  control  the  law's  appli- 
cation and  evolution  make  an  analysis  of  the  antitrust  implications 

-'3  standard  Oil  Co.  v.  United  States,  221  U.S.  1,  60-62  (1910). 
-'4  Parker  v.  Brown,  317  U.S.  341  (1943);  Federal  Baseball  Club  v.  Nat'l 
League,  259  U.S.  200  (1922)  which  was  held  controlling  in  Toolson  v.  New 
York  Yankees,  Inc.,  346  U.S.  356  (1953).  For  the  sources  of  exemptions, 
nee  generally  Pogue,  The  Rationale  of  Exemptions  from  Antitrust,  19  ABA 
Sect.  Antitrust  L.  313  (1961). 

25  The  particular  problems  and  political  effectiveness  of  various  groups 
affected  by  the  antitrust  laws  vary  greatly,  and  factors  such  as  these, 
rather  than  a  logical,  consistent  rationale,  provide  the  principle  ex- 
planation for  a  number  of  the  exemptions.  Historical  development 
of  the  law  and  aversion  to  sudden  change  in  long-established  doc- 
trine upon  which  extensive  reliance  has  been  placed  also  play  an 
important  role. 
ABA  Antitrust  L.J.,  supra  note  3,  at  4. 
20   J.  CtARK,  The  Federal  Trust  Policy  38  (1931). 

27  Bork,  Legislative  Intent  and  the  Policy  of  the  Sherman  Act,  9  J.  Law 
&  EcoN.  7  (1966),  Senator  Sherman  wanted  the  antitrust  laws  only  to 
hold  down  costs  to  the  consumer.    See  21  Cong.  Reg.  2457,  2569  (1890). 

28  M.  Hoffman  &  A.  Winard,  1  Hoffman's  Antitrust  Law  and  Tech- 
niques 145-40  (1963);  Symposium,  The  Goals  of  Antitrust:  A  Dialogue  on 
Policy,  65  Colum.  L.  Rev.  363-65,  383,  386  (1965);  Report  of  the  Attorney 
General's  National  Committee  to  Study  the  Antitrust  Laws  1  (1955); 
Northern  Pac.  Ry.  v.  United  States,  356  U.S.  1,  4  (1957). 
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of  the  minimum  fee  schedule  a  difficult  task.-"  It  appears  that 
while  any  exemption  for  the  fee  schedule  will  have  to  com.e  from 
judicial  interpretation,  the  courts  have  demonstrated  an  increasing 
reluctance  to  find  exceptions  to  the  Sherman  Act.^'^ 

III.    Limitations  on  the  Antitrust  Laws 

A.    Substantive  Limitations 

1.    restraint  of  trade 

The  Sherman  Act  declares  that  contracts,  combinations  or  con- 
spiracies which  restrain  trade  are  illegal.  Throughout  the  devel- 
opment of  antitrust  doctrine  the  courts  have  condemned  agree- 
ments to  fix  prices  as  unlawful  restraints  of  trade  per  se.  This 
approach  precludes  any  inquiry  into  the  reasonableness  of  the  ac- 
tivity in  question.  Price-fixing  has  been  determined  to  be  perni- 
cious and  lacking  in  any  redeeming  social  value.^^  The  rationale 
stated  in  United  States  v.  Trenton  Potteries  Company  is  that 

[t]he  aim  and  result  of  every  price-fixing  agreement,  is 
the  elimination  of  one  form  of  competition.  The  power  to 
fix  prices,  whether  reasonably  exercised  or  not,  involves 
power  to  control  the  market  and  fix  arbitrary  and  unrea- 

'     sonable  prices.     The  reasonable   price*  fixed   today   may 
through  economic  and  business  changes  become  the  unrea- 

•  sonable  price  of  tomorrow.  Once  established,  it  may  be 
maintained  unchanged  because  of  the  absence  of  competi- 
tion secured  by  agreement  for  a  price  reasonable  when 
fixed.  Agreements  which  create  such  potential  power  may 
well  be  held  to  be  in  themselves  unreasonable  or  unlawful 
restraints  .  .  .  .^^ 

The  promulgation  of  the  fee  schedule  by  the  State  Bar  of  Wis- 
consin is  the  action  of  a  "conspiracy"  or  "combination"  to  fix 
prices.^^  The  schedule  suggests  the  fees  which  lawyers  should 
charge  and  compels  adherence  by  sanction  for  nonuse.  Admittedly, 
the  fee  schedule  does  not  fix  an  inflexible  standard;  the  lawyer  is 
to  consider  additional  factors  in  making  his  billings.  But  the  fact 
that  the  schedule  is  to  be  used  as  one  of  several  factors  does  not 

28   Bork,  supra  note  27,  at  7. 

80  The  refusal  of  the  courts  to  extend  the  baseball  exemption  to  other 
professional  sports  is  illustrative.  See  Radovich  v.  Nat'l  Football  League, 
352  U.S.  445  (1957);  United  States  v.  Int'l  Boxing  Club,  348  U.S.  236  (1955). 

81  Northern  Pac.  Ry.  v.  United  States,  356  U.S.  1,  5  (1957);  United  States 
V.  Nat'l  Ass'n  of  Real  Estate  Bds.,  339  U.S.  485,  488-89  (1950);  United  States 
V.  Socony-Vacuum  Oil  Co.,  310  U.S.  150  (1940);  United  States  v.  Trenton 
Potteries  Co.,  273  U.S.  392  (1927), 

82  273  U.S.  392,  397  (1927). 

83  There  seems  to  be  little  doubt  that  the  state  bar  is  at  least  included 
as  one  of  these  groups.  See  United  States  v.  Nat'l  Ass'n  of  Real  Estate 
Bds.,  339  U.S.  485  (1950);  Am.  Medical  Ass'n  v.  United  States,  317  U.S.  519 
(1943). 
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mitigate  antitrust  implications.  On  the  contrary,  its  use  as  an 
agreed  starting  point  in  setting  fees  brings  it  within  the  price-fix- 
ing condemnation.^''  When  used  in  this  manner  it  restrains  attor- 
neys in  their  "ability  to  sell  in  accordance  with  their  own  judg- 
ment."^5  Price-fixing  under  the  Sherman  Act  is  dependent  nei- 
ther upon  actual  adherence  to  the  schedule  nor  upon  a  showing 
that  it  has  an  actual  effect  on  charges  for  legal  services.  Rather, 
liability  rests  upon  the  presence  of  an  agreement  which  tends  to 
restrict  competition  by  fixing,  pegging  or  stabilizing  prices.^'' 

2.      PERSONAL  SERVICES 

It  was  once  argued  that  an  agreement  to  fix  prices  for  services, 
as  distinguished  from  goods  or  commodities,  is  not  a  restraint 
on  "trade  or  commerce."  This  idea  developed  from  a  famous 
dictum  in  the  Federal  Baseball  case  that  "personal  effort,  not  re- 
lated to  production  is  not  a  subject  of  commerce  .  .  .  ."^^  How- 
ever, in  United  States  v.  International  Boxing  Club,  Incorporated,^^ 
the  Supreme  Court  indicated  that  the  controlling  consideration  in 
Federal  Baseball  was  "the  degree  of  interstate  activity  involved  in 
the  particular  business  under  review,"  not  any  abstract  notion  that 
personal  services  are  per  se  exempt  from  antitrust  liability.  Indeed, 
Federal  Baseball  stands  today  as  only  applicable  to  professional 
baseball,  largely  on  the  basis  of  Congressional  inaction  and  stare 
decisis.^''  The  Supreme  Court,  noting  the  continued  attempts  to 
apply  that  case  as  authority,  has  expressly  limited  Federal  Baseball 
to  its  facts.*" 

The  idea  that  personal  services " are  not  "trade  or  commerce" 
under  section  3  of  the  Sherman  Act  (which  applies  to  the  Dis- 
trict of  Columbia  and  the  Territories)  has  been  explicitly  rejected 
by  the  Supreme  Court.  In  Atlantic  Cleaners  and  Dyers,  Incor- 
porated V.  United  States, -^^  an  agreement  by  District  of  Columbia 
wholesalers  in  the  cleaning  and  dyeing  industry  to  charge  uniform 
prices  for  their  services  was  held  to  be  an  illegal  restraint  on 

34   Plymouth  Dealer's  Ass'n  v.  United  States,  279  F.2d  128  (9th  Cir.  1960). 
as    Kiefer-Stewart  Co.  v.  Seagram  &  Sons,  340  U.S.  211,  213  (1951). 
as   United  States  v.  Socony- Vacuum  Oil  Co.,  310  U.S.  150   (1940);  Ply- 
mouth Dealer's  Ass'n  v.  United  States,  279  F.2d  128  (9th  Cir.  1960). 

37  Federal  Baseball  Club  v.  Nat'l  League,  259  U.S.  200,  209  (1922). 

38  348  U.S.  236,  243   (1955). 

38  Congress  has  had  the  [Federal  Basehall]  ruling  under  decision  but 
has  not  seen  fit  to  bring  such  business  under  these  laws  by  legisla- 
tion having  prospective  effect.  ,  .  .  Without  re-examination  of  the 
underlying  issues,  the  judgments  below  are  affirmed  on  the  author- 
ity of  .  .  .  [Federal  Baseball]  so  far  as  that  decision  determines  that 
Congress  had  no  intention  of  including  the  business  of  baseball  within 
the  scope  of  the  federal  antitrust  laws. 

Toolson  V.  New  York  Yankees,  Inc.,  346  U.S.  358,  357    (1953).     See  also 

United  States  v.  Shubert,  348  U.S.  222  (1955). 

40  Radovich  v.  Nat'l  Football  League,  352  U.S.  445,  451  (1956). 

41  286  U.S.  427  (1932). 
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"trade  or  commerce"  within  section  3  of  the  Sherman  Act.  In 
United  States  v.  National  Association  oj  Real  Estate  Boards,^=  a 
like  determination  was  made  as  to  the  establishment  of  minimum 
real  estate  broker  fees.    The  Supreme  Court  said: 

The  fact  that  the  [broker]  business  involves  the  sale  of 
personal  services  rather  than  commodities  does  not  take 
it  out  of  the  category  of  "trade"  within  the  meaning  of  sec. 
3  of  the  Act.  The  Act  was  aimed  at  combinations  organized 
and  directed  to  control  of  the  market  by  suppression  of 
competition  "in  the  marketing  of  goods  and  services."" 

Admittedly,  trade  as  discussed  in  Real  Estate  Board**  and  At- 
lantic Cleaners*'^  under  section  3  of  the  Sherman  Act  did  not  in- 
volve the  interstate  commerce  restrictions  of  section  1.  However, 
this  difference  does  not  affect  the  decision  whether  services  as 
such  enjoy  a  status  of  exemption  under  section  l.*«  Instead  it 
V/ould  appear  that  services  are  "trade  or  commerce"  within  section 
1  of  the  Sherman  Act. 

3.      SERVICES  in  WISCONSIN 

In  keeping  with  the  rule  of  parallel  construction,  "trade  or 
commerce"  within  the  Wisconsin  statute  should  include  personal 
services  as  well  as  commodities.  However,  some  special  problems 
are  encountered  due  to  the  addition  of  a  second  sentence  to  the 
Wisconsin  version  of  the  Sherman  Act. 

Every  contract  or  combination  in  the  nature  of  a  trust  or 
conspiracy  in  restraint  of  trade  or  commerce  is  hereby 
declared  illegal.  Every  combination,  conspiracy,  trust, 
pool,  agreement  or  contract  intended  to  restrain  or  prevent 
competition  in  the  supply  or  price  of  any  article  or  com- 
modity in  general  use  in  this  state,  to  be  produced  or  sold 
therein  or  constituting  a  subject  of  trade  or  commerce 
therein,  or  which  combination,  conspiracy,  trust,  pool, 
agreement  or  contract  shall  in  any  manner  control  the  price 
of  any  such  article  or  commodity,  fix  the  price  thereof, 
limit  or  fix  the  amount  or  quantity  thereof  to  be  manufac- 
tured, mined,  produced  or  sold  in  this  state,  or  fix  any 
standard  or  figure  in  which  its  price  to  the  public  shall  be 
in  any  manner  controlled  or  established,  is  hereby  declared 
an  illegal  restraint  of  trade.*' 


42    339  U.S.  485  (1950). 

48   Id.  at  490. 

**  Id.  at  488. 

45  Atlantic  Cleaners  &  Dyers,  Inc.  v.  United  States,  286  U.S.  427,  433 
(1932). 

48  In  this  regard  it  might  be  significant  that  the  court  in  Real  Estate 
Boards  cited  Apex  Hosiery  Co.  v.  Leader,  310  U.S.  469  (1934),  a  section  1 
case,  for  the  basic  proposition  that  the  marketing  of  services  is  "trade" 
within  section  3  of  the  Act. 

47   Wis.  Stat.  §  133.01  (1965). 
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The  argument  has  been  advanced  that  this  added  language,  cou- 
pled with  the  defeat  of  a  bill  presented  to  the  1949  legislature"*® 
which  would  have  included  "services,"  evidences  an  intent  that 
"trade  or  commerce"  excludes  services.  But  these  contentions  were 
summarily  rejected  in  State  v.  Milwaukee  Braves,  Incorporated.'^^ 
There  the  Wisconsin  Supreme  Court  stated  that  the  broad  scope  of 
the  first  sentence  was  in  no  way  restricted  by  the  "articles"  and 
"commodities"  language  of  the  second.  The  court  restated  the 
proposition  that  the  state  law  should  receive  the  same  interpre- 
tation as  that  given  the  federal  act.^° 

B.    Jurisdictional  Limitations 

Independent  of  the  substantive  restrictions  found  in  the  anti- 
trust laws  are  limitations  of  a  jurisdictional  nature.  At  the  fed- 
eral level  these  are  based  on  concepts  of  interstate  commerce,  feder- 
alism and  the  separation  of  powers.  There  is  a  corresponding 
separation  of  powers  restriction  at  the  state  level, 

1.      INTERSTATE  COMMERCE 

The  jurisdictional  scope  of  section  1  of  the  Sherman  Act  is 
limited  to  restraints  of  trade  "among  the  several  States."  The 
ambit  of  the  Sherman  Act  is  coextensive  with  the  power  of  Con- 
gress to  regulate  interstate  commerce.^^  Accordingly,  expansion  of 
the  breadth  of  the  interstate  commerce  clause  has  resulted  in  a 
like  expansion  of  the  Sherman  Act.^^  jt  has  been  argued  that  the 
interstate  commerce  requirement  is  a  considerable  obstacle  to  im- 
position of  antitrust  liability  on  a  state  bar  for  promulgation  of 
a  minimum  fee  schedule."*^  The  reason  being  that  the  use  of  the 
schedule  is  confined  to  state  limits  with  minimal  effect  on  inter- 
state commerce. 

The  interstate  implications  of  antitrust  law  vary  among  the  dif- 
ferent activities  of  professional  groups.  For  example,  physician 
affiliation  and  local  medical  society  and  hospital  operations  have 
been  held  to  be  outside  the  scope  of  the  Sherman  Act  on  the  theory 
that  these  professional  activities  are  purely  local  in  character,  with- 
out sufficient  extraterritorial  effect."*^     Significantly  however,  in 

^'^   Wis.  S.  Bill  177S  (1949). 

4»    31  Wis.  2d  699,  144  N.W.2d  1   (1966). 

e^J    Id.  at  715-16,  144  N.W.2d  at  9-10. 

61  See  United  States  v.  South-Eastern  Underwriters  Ass'n,  322  U.S.  533, 
558  (1944);  Apex  Hosiery  Co.  v.  Leader,  310  U.S.  469,  495  (1940);  see  gen- 
erally Note,  61  CoLUM.  L.  Rev.  1469  (1961). 

62  For  an  excellent  discussion  of  this  interrelationship,  see  Manderville 
Island  Farms,  Inc.  v.  American  Crystal  Sugar  Co.,  334  U.S.  219  (1948).  See 
also  Kallis,  Local  Conduct  and  the  Sherman  Act,  8  Duke  L.J.  236  (1959). 

63  See  American  Bar  Foundation,  Research  Memorandum,  supra  note  3. 

64  See  Elizabeth  Hospital,  Inc.  v.  Richardson,  269  F.2d  167  (8th  Cir. 
1959);  Polhemus  v.  American  Medical  Ass'n,  145  F.2d  357  (10th  Cir.  1944); 
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two  decisions^'"  the  courts  were  careful  to  point  out  that  the  alleged 
monopolistic  activities  were  not  shown  to  result  in  the  raising  or 
fixing  of  fees  charged  to  the  public.  On  the  other  hand,  professional 
price-fixing  activities  which  have  a  direct  economic  effect  on  the 
interstate  flow  of  goods  have  been  struck  down  under  the  Sherman 
Act.^« 

To  determine  whether  a  particular  activity  of  a  profession  comes 
within  the  power  of  Congress  one  must  determine  its  impact  on 
interstate  commerce.  This  question  should  properly  be  resolved 
not  by  the  use  of  misleading  phrases  such  as  "direct,"  "indirect," 
or  "stream  of  commerce,"  but  from  a  practical  analysis  of  the 
activity  involved.°^  The  fact  that  an  activity  is  confined  within 
state  boundaries  is  not  controlling.''^  It  is  unnecessary  to  search 
for  some  sharp  point  where  intrastate  commerce  ends  and  inter- 
state commerce  begins.    The  crucial  inquiry  is 

whether  effects  forbidden  by  the  antitrust  laws  reach  from 
processes  occurring  within  to  those  occurring  without  the 
state.  If  a  proscribed  effect  upon  interstate  comm.erce  is 
present,  either  actually  or  potentially,  the  vital  question 
should  be  only  whether  this  effect  is  sufficiently  substan- 
tial to  violate  the  Sherman  Act.'" 

Viewing  our  problem  on  an  economic  continuum,  the  Wisconsin 
minimum  fee  schedule  should  come  within  the  reach  of  the  Sher- 
man Act.   A  substantial  amount  of  legal  work  carried  on  by  lawyers 

Riggall  V.  Washington  Co.  Medical  Soc'y,  249  F.2d  266  (8th  Cir.  1957),  cert, 
denied,  355  U.S.  954;  Spears  Free  Clinic  and  Hosp.  For  Poor  Children  v. 
Cleere,  197  F.2d  125  (10th  Cir.  1952).  See  also  United  States  v.  Oregon 
State  Medical  Soc'y,  343  U.S.  326  (1952)  where  the  Supreme  Court 
affirmed  the  trial  court's  decision  that  there  was  a  failure  of  proof  of  an 
alleged  monopolization  under  the  Sherman  Act  of  prepaid  medical  care  by 
the  defendant  state  and  county  medical  societies  and  their  prepaid  medical 
care  plan.  The  Court  also  intimated  that  the  defendant's  sponsored  medical 
care  plan  was  outside  of  the  scope  of  the  Sherman  Act  because  its  effect 
on  interstate  commerce  was  only  "sporadic  and  incidental."  Id.  at  339.  One 
legal  scholar,  commenting  on  this  aspect  of  the  decision,  says  that  the  case 
might  have  been  decided  differently  had  the  plaintiffs  been  able  to  show 
that  the  defendants'  plan  did,  in  fact,  adversely  effect  private  prepaid  med- 
ical plans.  Knotinger,  The  "Essentially  Local"  Doctrine  and  Section  1  of 
the  Sherman  Act,  15  W.  Res.  L.  Rev.  66,  75  (1963). 

66  Riggall  v.  Washington  County  Medical  Soc'y,  249  F.2d  266,  268  (8th 
Cir.  1957);  Spears  Free  Clinic  and  Hosp.  For  Poor  Children  v.  Cleere,  197 
F.2d  125,  126   (10th  Cir.  1952). 

66  See  Northern  Calif.  Pharmaceutical  Ass'n  v.  United  States,  306  F.2d 
379  (9th  Cir.),  cert,  denied,  371  U.S.  862  (1962);  United  States  v.  Utah 
Pharmaceutical  Ass'n,  201  F.  Supp.  29  (CD.  Utah  1962). 

67  "[C]ommerce  among  the  States  is  not  a  technical  legal  conception, 
but  a  practical  one,  drawn  from  the  course  of  business."  Swift  &  Co.  v. 
United  States,  196  U.S.  375,  398  (1905). 

68  See  United  States  v.  Employing  Lathers  Ass'n,  347  U.S.  198  (1954); 
Manderville  Island  Farms,  Inc.  v.  American  Crystal  Si^gar  Co.,  334  U.S.  219 
(1948). 

68   Kallis,  supro  note  52,  at  243. 
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in  Wisconsin  has  interstate  implications,  especially  in  the  com- 
mercial and  business  fields.  This  is  true  whether  a  particular 
client  is  from  another  state  or  not.  The  use  of  the  mails  in  giving 
advice,  billing  clients,  referring  clients  and  subscribing  to  legal 
periodicals  are  activities  clearly  in  interstate  commerce.  More- 
over, while  any  particular  lawyer's  practice  may  have  a  negligible 
effect  on  commerce,  the  cumulative  effect  of  fee  schedule  use  by 
the  entire  Wisconsin  bar  is  the  p'-oper  consideration.""  In  light 
of  the  expansive  concept  of  interstate  commerce  and  the  in- 
creasing national  orientation  of  the  practice  of  law,  the  federal 
courts  would  have  little  difficulty  in  finding  a  "substantial"  effect 
to  bring  the  Wisconsin  minimum  fee  schedule  within  the  reach 
of  the  Sherman  Act.  At  the  same  time,  it  should  be  recognized 
that  the  "interstate  commerce"  concept  could  emerge  as  a  make- 
weight obstacle  to  an  attempted  prosecution  if  the  courts  were 
inclined  to  avoid  direct  analysis  of  the  antitrust  implications  of 
the  fee  schedule. 

2.      THE  PARKER  DOCTRINE 

A  second  possible  restriction  on  federal  power  under  the  Sherman 
Act  is  based  on  principles  of  federalism.  The  Sherman  Act  is 
said  to  prohibit  certain  activities  carried  on  by  private  individuals 
and  groups  but  not  to  prohibit  the  activities  of  a  state.  The  leading 
statement  of  this  viewpoint  appears  in  Parker  v.  Brown.^^  In 
Parker  a  producer  of  raisins  sought  a  Sherman  Act  injunction 
against  enforcement  of  a  prorate  marketing  plan  established  under 
the  California  Agricultural  Prorate  Act.  The  plan  imposed  quota 
restrictions  and  minimum  prices  on  the  sale  of  raisins.  A  three 
judge  panel  enjoined  enforcement  of  the  act  on  the  ground  that 
it  created  an  undue  burden  on  interstate  commerce.  On  appeal 
the  Supreme  Court  reversed,  reaching  first  the  question  of  whether 
the  marketing  plan  was  invalid  under  the  Sherman  Act.  As- 
suming that  such  a  program  would  be  an  illegal  restraint  if  or- 
ganized by  private  interests,  the  Court  stated: 

We  find  nothing  in  the  language  of  the  Sherman  Act  or 
in  its  history  which  suggests  that  its  purpose  was  to  re- 
strain a  state  or  its  officers  or  agents  from  activities  di- 
rected by  its  legislature.  .  .  .  The  Sherman  Act  makes  no 
mention  of  the  state  as  such,  and  gives  no  hint  that  it  was 
intended  to  restrain  state  action  or  official  action  directed 
by  a  state.**- 

The  mere  fact  that  an  activity  is  regulated  by  the  state  will 
not  bring  it  within  the  rationale  of  Parker.     The  Court  pointed 


80    See  Wickard  v.  Filburn,  317  U.S.  Ill  (1942). 

"1    317  U.S.  341  (1943). 

«-'  Id.  at  350-51.  This  distinction  between  individual  and  state  directed 
activities  was  subsequently  recognized  in  Eastern  R.R.  Presidents  Confer- 
ence V.  Noerr  Motor  Freight,  Inc.,  365  U.S.  127,  135-36  (1961). 
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out  that  a  state  cannot  grant  Sherman  Act  immunity  by  author- 
izing violations  of  the  Act  or  declaring  such  acts  lav^ful."^  The 
Parker  doctrine  is  applicable  v/hen  the  activity  in  question  is 
not  only  authorized,  but  is  directed  by  the  state."* 

In  Parker,  the  California  Agricultural  Prorate  Act  was  super- 
vised by  a  state  appointed  commission  which  included  the  state 
director  of  agriculture.  Producers  of  a  certain  commodity  could 
petition  the  commission  for  the  adoption  of  a  prorate  program  in 
their  area.  Upon  petition,  a  public  hearing  was  held.  If  it  was 
decided  that  such  a  program  was  desirable,  a  committee  of  po- 
tentially affected  producers  was  appointed  by  the  state  director 
of  agriculture  to  draft  a  prorate  plan.  The  plan  was  then  aired 
at  another  public  hearing  held  by  the  commission.  Following  com- 
mission modification  or  approval,  it  was  subjected  to  referendum 
approval  by  the  affected  producers.  After  referendum  approval, 
the  program  became  law  and  was  administered  by  the  drafting 
committee.  Violations  of  the  prorate  program  were  subject  to 
statutory  civil  and  criminal  sanctions. 

The  Supreme  Court  relied  on  a  number  of  factors  to  support 
its  conclusion  that  the  California  prorate  program  constituted  state 
action.  A  factual  comparison  must  be  undertaken  to  determine 
whether  there  is  sufficient  state  interest  and  involvement  to  jus- 
tify an  exemption  for  the  Wisconsin  fee  schedule  under  Parker. 
In  Parker  the  slate  legislature  created  the  prorate  program  and 
its  administrative  machinery  in  execution  of  governmental  policy. 
In  Wisconsin  the  state  supreme  court  created  the  integrated  bar. 
This  difference,  alone,  should  be  immaterial  if  the  Wisconsin 
court  made  a  legislative  type  decision  concerning  the  adoption  of 
the  fee  schedule.*"'^  However,  while  the  court  created  the  inte- 
grated bar  pursuant  to  a  governmental  policy  to  increase  efficiency 
in  the  administration  of  justice,  there  was  no  legislative  type 
finding  on  either  (1)  the  nature  of  the  legal  profession  and  its 
needs  as  well  as  the  needs  of  the  public,  or  (2)  the  necessity  for 
a  price  fixing  program,  the  fee  schedule,  as  a  means  reasonably 
calculated  to  meet  these  needs.  By  contrast  the  California  leg- 
islature made  a  specific  finding  that  to  conserve  the  agricultural 
wealth  of  the  state  and  prevent  waste  in  the  marketing  of  ag- 
ricultural products,  the  state  should  authorize  the  establishment 
of  programs  for  the  marketing  of  state  produced  commodities  so 
as  to  restrict  competition  among  the  growers  and  maintain  prices 
in  the  distribution  of  these  commodities  to  packers.  Accordingly 
the  legislature  enacted  the  Agricultural  Prorate  Act  and  created 

63  Parker  v.  Brown,  317  U.S.  341,  351  (1943);  see  also  Schwegmann 
Bros.  V.  Calvert  Distillers  Corp.,  341  U.S.  384  (1951). 

04  Schwegmann  Bros.  v.  Calvert  Distillers  Corp.,  341  U.S.  384  (1951); 
Marnell  v.  United  Parcel  Service,  260  F.  Supp.  391,  407  (N.D.  Calif.  1966). 

66   See  Hughes  v.  Superior  Court,  339  U.S.  460,  466-67  (1950). 
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the  administrative  machinery  by  which  a  prorate  program  could 
be  set  up  for  a  particular  commodity. 

Another  factor  present  in  Parker  is  that  the  state  commission 
adopted  the  program  designed  for  a  single  commodity  after  two 
public  hearings 'and  a  finding  that  the  program  was  reasonably 
calculated  to  carry  out  the  objectives  of  the  prorate  law.  The 
commis?lon  also  had  the  power  to  modify  any  proposed  prorate 
plans  before  allowing  them  to  be  put  into  effect.  This  procedure 
differed  materially  from  that  used  in  the  promulgation  of  the  fee 
schedule  in  Wisconsin.  The  fee  schedule  was  drafted  by  a  special 
Committee  on  Economics  of  the  Bar  and  approved  by  the  board 
of  governors  of  the  State  Bar  of  Wisconsin.  There  were  no  public 
hearings  on  the  schedule,  nor  was  the  fee  schedule  approved  by  a 
disinterested  body.  This  contrasts  with  the  explicit  approval  by 
the  state  of  the  price-fixing  scheme  and  correspondingly  greater 
protection  for  the  public  interest  in  Parker. 

A  third  factor  is  the  amount  of  state  involvement  in  the  admin- 
istration of  the  plan.  The  California  supervising  committee  was 
directly  involved  in  the  day-to-day  operations  of  the  prorate  pro- 
gram in  connection  with  its  marketing  and  grading  duties  for 
the  raisin  pools.  In  Wisconsin  there  are  two  "administrative  bod- 
ies," neither  of  which  is  involved  in  the  day-to-day  operation 
of  the  fee  schedule.  The  state  bar  becomes  involved  with  the  fee 
schedule  only  when  there  arc  proposals  for  change  or  grievances 
filed  concerning  its  use.  The  Supreme  Court  of  Wisconsin  con- 
fronts the  schedule  only  in  the  review  of  grievances  or  in  determin- 
ing the  reasonableness  of  attorney  fees  based  upon  the  schedule. 
One  commentator  has  said: 

The  closer  the  agency  supervision  of  the  anticompetitive 
conduct  in  question,  the  greater  the  justification  for  remov- 
ing the  protection  of  the  antitrust  laws,  because  of  the 
added  assurance  that  the  conduct  is  subject  to  the  careful 
review  of  a  public  body.^^ 

The  State  of  Wisconsin  does  not  provide  the  close  supervision 
necessary  over  the  daily  operation  of  the  fee  schedule."'^ 

Finally,  the  raisin  industry  in  California,  unlike  lawyer's  fees 
in  Wisconsin,  was  a  subject  matter  particularly  appropriate  for 
the  application  of  state  regulation  uninterrupted  by  federal  anti- 
trust policy.    Almost  all  the  raisins  consumed  in  the  United  States 

«^  Costilo,  Antitrust's  Newest  Quagmire:  The  Noerr-Pennington  Defense, 
66  Mich.  L.  Rev,  333,  342-43  (1967). 

«7  Yet  another  important  factor  is  the  state  enforcement  of  the  program. 
In  Parker  there  were  specific  penal  sanctions  for  violation.  In  Wisconsin 
there  is  also  a  sanction  for  habitually  charging  less  than  the  fee  sched- 
ule— disciplinary  proceedings  for  "unethical"  conduct — though  this  sanc- 
tion was  not  tailored  specifically  by  the  court  to  enforce  the  price-fixing 
scheme  as  were  the  penal  sanctions  in  Parker, 
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and  nearly  one  half  of  the  world  crop  were  produced  in  the  Calif- 
ornia proration  zone  involved  in  Parker.  The  commodity  was  not 
suited  to  uniform  national  regulation.  Lawyers'  fees  on  the  other 
hand,  are  not  unique  to  Wisconsin.  Minimum  fee  schedules  are 
used  in  more  than  one  half  of  tlio  states  in  the  United  States. 
The  case  for  the  application  of  federalism  principles  appears  strik- 
ingly weak.*^^ 

It  can  be  argued  that  the  Parker  rationale  could  be  used  to  ex- 
empt the  minimum  fee  schedule  from  federal  antitrust  laws.  How- 
ever, Parker  seems  to  require  more  state  involvement,  involvement 
which  expressly  relates  to  the  challenged  activity,  before  immun- 
ity is  conferred  upon  the  fee  schedule.  Additionally,  it  should 
be  noted  that  Parker  was  a  case  of  statutory  construction.  In 
view  of  the  increasing  judicial  reluctance  to  extend  antitrust  ex- 
emptions, the  state  action  doctrine  of  Parker  is  likely  to  be  nar- 
rowly circumscribed. 

3.      PRIMARY  JURISDICTION 

It  has  been  asserted  that  there  is  a  persuasive  argument  on  the 
theory  of  "primary  jurisdiction"""  for  the  exemption  of  organized 
professional  group  activities  from  the  Sherman  Act  where  mem- 
bership is  made  compulsory  by  law.  Primary  jurisdiction  is  a 
procedural  device  created  to  allow  administrative  bodies  to  pass 
on  matters  within  their  special  competence.'^°  The  invocation  of 
primary  jurisdiction  does  not,  in  itself,  modify  the  applicable  sub- 
stantive rules;'^  it  merely  allows  the  administrative  body  to  make 
its  views  known  and  assures  that  administrative  expertise  is  uti- 
lized before  the  court  hears  the  antitrust  question.'^^  -phe  prin- 
cipal reason  behind  the  doctrine  is  recognition  of  the  need  for 
the  orderly  and  sensible  coordination  of  the  work  carried  on  by 
administrative  agencies  and  the  courts.'^  Primary  jurisdiction 
typically  governs  the  relationship  between  antitrust  actions  in  the 
federal  courts  and  the  federal  agencies,  such  as  the  Interstate 
Commerce  Commission,  charged  by  Congress  with  the  regulation 
of  certain  industries.     However  there  does  not  seem  to  be  any 

08  In  Parker  the  Court  pointed  out,  in  its  discussion  of  the  interstate 
commerce  issue,  that  the  federal  government  had  authorized  agricultural 
marketing  procedures  much  like  those  adopted  by  California.  The  absence 
of  friction  between  the  state  and  federal  regulatory  policies  may  have  been 
a  factor  in  the  background  of  the  antitrust  issue. 

09  ABA  Antitrust  L.J.,  supra  note  3,  at  54. 

70  See  von  Mehren,  The  Antitrust  Laws  and  Regulated  Industries:  The 
DoctHne  of  Primary  Jurisdiction,  67  Harv.  L.  Rev.  929,  931-32  (1954);  Note, 
Regulated  Industry  and  the  Antitrust  Laws:  Substantive  and  Procedural 
Coordination,  58  Colum.  L.  Rev.  673,  689-90  (1958);  see  generally  K.  Davis, 
3  Administrative  Law  Treatise  §  19.01  (1958). 

71  Note,  supra  note  70,  at  692-93. 

72  Id.;  von  Mehren,  supra  note  70,  at  932,  966.  . 

73  K.  Davis,  supra  note  70,  at  §§  19.01,  .05-.06. 
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doctrinal  reason  why  a  federal  court  should  refuse  to  allow  the 
Supreme  Court  of  Wisconsin  primary  jurisdiction  to  pass  upon  the 
validity  of  the  fee  schedule  under  the  Sherman  Act.  Indeed,  fed- 
eralism could  be  promoted  by  allowing  such  a  state  review. 

On  the  other  hand,  there  seems  to  be  little  justification  for  allow- 
ing primary  jurisdiction  to  operate  in  a  Sherman  Act  prosecution 
of  the  state  bar's  fee  schedule.  The  Supreme  Court  of  Wisconsin 
has  no  power  to  grant  an  antitrust  exemption — an  important 
factor.'^*  Nor  is  there  a  fact  finding  advantage;  any  data  that  could 
be  brought  before  the  Wisconsin  court  could  as  easily  be  presented 
in  the  forum  in  which  the  antitrust  action  is  pending.  Moreover, 
there  seems  to  be  less  need  for  concern  with  administrative  exper- 
tise. Presumably  every  court  is  acquainted  with  the  economic 
setting  in  which  law  is  practiced.  Thus  there  is  no  real  disparity 
in  competence  between  the  Supreme  Court  of  Wisconsin  and  any 
other  court  in  which  a  Sherman  Act  prosecution  might  be  brought.''^ 

4.      SEPARATION  OP  POWERS;  THE  WISCONSIN  ANTITRUST  LAWS 

In  Wisconsin,  a  separation  of  powers  problem  might  arise  if  the 
state  antitrust  law  were  applied  to  the  state  bar's  minimum  fee 
schedule.  The  Wisconsin  Supreme  Court  has  long  asserted  that 
the  state  constitution  vests  the  court  with  the  exclusive  power  to 
regulate  the  administration  of  justice.'' '^    The  court  views  this  as 

^•i    See  Note,  supra  note  70,  at  691-92. 

■'o  A  second  use  of  primary  jurisdiction  is  an  expression  of  the  doctrine 
that  governmental  regulation  of  an  activity  effects  a  repeal  of  the  antitrust 
laws  by  implication  to  the  extent  of  any  inconsistency.  This  is  but  a  varia- 
tion of  the  familiar  rule  that  when  two  laws  conflict,  the  more  specific 
governs.  The  argument  has  been  made  that  the  authorization  of  the  use 
of  the  fee  schedule  by  an  integrated  bar  operates  as  an  exemption  from 
the  antitrust  laws.  See  ABA  Antitrust  L.J.,  supra  note  3,  at  48,  54.  There 
are  two  principal  difficulties  with  this  use  of  primary  jurisdiction  to  find 
an  exemption.  The  first  is  that  the  regulated  industries  have  never  been 
exempt  per  se  but  only  by  implication,  and  repeals  by  implication  are 
strongly  disfavored.  Carnation  Co.  v.  Pacific  Westbound  Conference,  383 
U.S.  213  (1966);  Georgia  v.  Pennsylvania  R.R.,  324  U.S.  439  (1945);  United 
States  V.  Borden  Co.,  308  U.S.  188  (1939).  The  second  problem  is  that  the 
application  of  this  doctrine  would  allow  the  state  to  oust  federal  law 
enforcement.  This  is  contrary  to  the  supremacy  of  the  federal  government, 
although  an  analogy  for  such  a  procedure  exists  in  the  insurance  industry. 
For  the  major  developments,  see  Paul  v.  Virginia,  75  U.S.  (8  Wall.)  168 
(1869);  United  States  v.  South-Eastern  Underwriters  Ass'n,  322  U.S.  533 
(1944);  the  McCarran-Ferguson  Act,  15  U.S.C.  §§  1011-15  (1964).  How- 
ever, in  our  situation,  unlike  the  insurance  area.  Congress  has  authorized 
no  such  exemption  procedure.  In  general,  it  is  nonsense  to  apply  this 
supersession  of  primary  jurisdiction  when  two  different  levels  of  govern- 
ment are  involved. 

'0  Wis.  Const,  art.  VII,  §  2;  State  ex  rel.  State  Bar  v.  Keller,  16  Wis.  2d 
377,  381,  114  N.W.2d  796  (1962),  cert,  granted,  374  U.S.  102  (1963),  21  Wis. 
2d  100,  123  N.W.2d  905  (1963),  cert,  denied,  377  U.S.  964  (1964);  State  ex 
rel  Reynolds  v.  Dinger,  14  Wis.2d  193,  206,  109  N.W.2d  685  (1961);  Inte- 
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part  of  the  judicial  function  and  has  said  that  its  power  extends 
over  the  practice  of  law,  both  in  and  out  of  court/''  The  legislature 
has  enacted  several  statutes  in  the  past  that  have  attempted  to 
regulate  the  practice  of  law  in  the  state.  The  reception  of  these 
statutes  by  the  court  has  varied.  In  In  re  Cannon,''^  the  court 
held  unconstitutional  a  statute  which  purported  to  restore  an  at- 
torney's previously  suspended  license  to  practice.  The  court  did, 
however,  recognize  that  the  legislature  could  set  up  minimum 
standards  for  law  practice  in  the  public  interest.  In  Integra- 
tion oj  Bar  Case''^  the  court  interpreted  the  language  of  a  1943 
law^'^  ("the  supreme  court  by  appropriate  orders  shall  provide  for 
the  organization"of  the  integrated  bar)  as  a  mere  declaration  that 
the  integration  of  the  bar  would  promote  the  general  welfare.  In 
summarizing  its  attitude,  the  court  said  it  would  defer  to  legis- 
lative regulation  of  the  bar  until  the  legislature  has  so  far  invaded 
the  judicial  field  as  to  embarrass  the  court  in  the  discharge  of  its 
judicial  functions.^^ 

The  central  issue  is  whether  the  application  of  the  state  antitrust 
law  to  the  minimum  fee  schedule  would  be  viewed  by  the  court  as 
an  undue  interference  with  the  judicial  function  of  supervising  the 
practice  of  law.  The  court  has  given  us  little  help  in  determining 
when  the  judicial  function  will  be  "embarrassed."  From  Cannon 
it  appears  that  legislative  focus  upon  a  single  attorney  will  be 
viewed  with  disfavor.  On  the  other  hand,  legislative  focus  upon 
attorneys  as  a  class  will  be  viewed  with  -deference.  When  the  legis- 
lature seeks  to  regulate  a  class  whose  membership  is  broader  than 
the  bar  alone,  the  case  for  judicial  deference  to  the  regulating  body 
is  even  stronger.  The  antitrust  laws  apply  to  all  who  are  not  spe- 
cifically exempted  therefrom;  there  is  no  legislative  focus  upon 
attorneys. 

At  the  same  time,  there  is  a  second  kind  of  objection  which 
could  be  raised  to  challenge  the  application  of  the  state  antitrust 
law  to  the  fee  schedule.  Such  application  would  result  in  a 
conflict  over  the  manner  in  which  the  practice  of  law  is  to  be  car- 
ried out  in  the  public  interest.  In  such  a  situation  the  court  has 
said  that  its  view  of  the  public  interest  would  prevail,^^  This  means 
that  the  court  could  see  the  application  of  the  state  antitrust 
law  as  an  invasion  of  its  function  to  determine  how  law  is  to  be 


gration  of  Bar  Case,  244  Wis.  8,  45,  11  N,W.2d  604  (1943);  In  re  Goodell,  39 
Wis.  232,  239  (1875). 

77  State  ex  rel.  Reynolds  v.  Dinger,  14  Wis.  2d  193,  109  N.W.2d  685 
(1961);  In  re  Integration  of  Bar,  5  Wis.  2d  618,  622,  93  N.W.2d  601,  603 
(1956). 

78  206  Wis.  374,  240  N.W.  441   (1932). 
7»    244  Wis.  8,  11  N.W.2d  604   (1943). 

80  Ch.  315,  §  2,  [1943]  Wis.  Laws  497  (now  Wis.  Stat.  §  256.31  [2]  [1965]). 

81  244  Wis.  8,  49-51,  11  N.W.2d  604,  622-23  (1943). 

82  See  State  ex  rel.  Reynolds  v.  Dinger,  14  Wis.  2d  193,  206,  109  N.W.2d 
685,  692  (1961). 
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practiced  in  the  state — a  law  to  which  it  would  not  give  deference 
as  being  in  the  public  interest.  This  danger  is  more  prevalent  be- 
cause the  court  has  publicly  supported  the  fee  schedule  as  a 
method  of  increasing  efficiency  in  the  administration  of  justice,^^ 
though  not  in  the  context  of  a  price-fixing  case.  Yet  it  seems  that 
the  degree  of  interference  with  the  judicial  function  caused  by 
legislative  regulation  of  the  fee  schedule  ought  to  be  measured  by 
the  strength  of  the  relationship  between  the  fee  schedule  and  the 
quality  of  public  service  provided  by  the  bar.  It  is  our  view  that 
this  relationship  is  minimal.^* 

rv.    Policy  Considerations 

Ought  the  minimum  fee  schedule  be  exempt  from  antitrust  lia- 
bility on  the  theory  that  antitrust  law  applies  only  to  those  institu- 
tions regulated  by  the  market?  Perhaps  the  competitive  stand- 
ards which  govern  the  business  world  are  inappropriate  when  pro- 
fessional ethics  are  involved.  This  distinction  between  market  place 
and  professional  activities  was  discussed  in  Semler  v.  Oregon  State 
Board  of  Dental  Examiner s.^'^  Faced  not  with  a  question  under 
the  antitrust  laws,  but  with  the  constitutionality  of  a  state  statute 
regulating  the  advertising  practices  of  dentists,  the  court  said: 

The  legislature  was  not  dealing  with  traders  in  commodi- 
ties, but  with  ...  a  profession  treating  bodily  ills  and 
demanding  different  standards  of  conduct  from  those  which 
are  traditional  in  the  competition  of  the  market  place. 
The  community  is  concerned  with  the  maintenance  of  pro- 
fessional standards  ....  [and]  in  providing  safeguards 
...  against  practices  which  would  tend  to  demoralize  the 
profession  by  forcing  its  members  into  an  unseemly  rivalry 
which  would  enlarge  the  opportunities  of  the  least  scrupu- 
lous.^" 

The  federal  courts  have  avoided  any  direct  confrontation  with 
the  issue  of  professional  activities  status  under  the  Sherman  Act.^'^ 
United  States  v.  Oregon  State  Medical  Society^^  involved  an  al- 
leged Sherman  Act  conspiracy  by  certain  physicians  to  restrain 
and  monopolize  the  sale  of  prepaid  medical  care.  Affirming  the 
dismissal  of  the  action  for  failure  of  proof,  the  Supreme  Court 
found  it  unnecessary  to  rule  on  the  application  of  the  antitrust 

83  See  Lathrop  v.  Donahue,  10  Wis.  2d  230,  248-49,  102  N.W.2d  404,  413-14 
(19(i0),  aifd,  367  U.S.  820  (1961). 

84  See  notes  96-112  injra  and  accompanying  text. 
8B   294  U.S.  608  (1935). 

80   Id.  at  612. 

87  See  United  States  v.  Oregon  State  Medical  Soc'y,  343  U.S.  326  (1952); 
United  States  v.  Nafl  Ass'n  of  Real  Estate  Bds.,  339  U.S.  485  (1950);  Am. 
Medical  Ass'n  v.  United  States,  317  U.S.  519  (1943);  California  Pharmaceu- 
tical Ass'n  V.  United  States,  306  F.2d  379  (9th  Cir.  1962);  United  States  v. 
Utah  Pharmaceutical  Ass'n,  201  F.  Supp.  29  (CD.  Utah.  1962). 

88  343  U.S.  326  (1952). 
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laws  to  the  professions.  But  the  Court,  citing  Semler,  stated: 
We  might  observe  in  passing,  however,  that  there  are  ethi- 
cal considerations  where  the  historic  direct  relationship 
between  patient  and  physician  is  involved  which  are  quite 
different  than  the  usual  considerations  prevailing  in  ordi- 
nary commercial  matters.  This  court  has  recognized  that 
jorms  o/  competition  usual  in  the  business  world  may  be 
demoralizing  to  ethical  standards  oj  a  -projession.^^ 

A  second  case,  United  States  v.  National  Association  of  Real  Es- 
tate Boards,'^'^  concerned  the  price-fixing  of  real  estate  broker's  fees. 
The  Supreme  Court,  in  upholding  the  antitrust  conviction,  made  it 
quite  clear  that  it  did  not  consider  the  brokerage  business  a  pro- 
fession. However,  the  Court,  quoting  Mr.  Justice  Story  in  The 
Nt/7nph,"  intimated  that  activities  of  the  learned  professions  might 
not  be  "trade"  within  the  language  of  the  Sherman  Act: 

Wherever  any  occupation,  employment,  or  business  is  car- 
ried on  for  the  purpose  of  profit,  or  gain,  or  a  livelihood, 
not  in  the  liberal  arts  or  in  the  learned  professions,  it  is 
constantly  called  a  trade.^^ 

The  preceding  dicta  suggest  that  the  federal  courts  are  concerned 
with  the  application  of  Sherman  Act  sanctions  when  a  basic  tenet 
of  antitrust  policy,  the  promotion  of  competition,  in  the  open  mar- 
ket, might  be  in  conflict  with  the  ethical  objectives  of  a  profession. 
There  are  various  ways  in  which  the  courts  could  articulate  such 
a  policy  concern  by  creating  an  exemption.  One  such  vehicle 
would  be  to  exempt  such  activities  as  not  constituting  "trade"  with- 
in the  Sherman  Act.^^  Another  would  be  to  hold  that  these  prac- 
tices are  exempt  on  the  ground  that  they  have  a  "noncommercial 
purpose."^*  A  third  possibility  is  that  the  courts  could  simply  re- 
fuse to  extend  the  Sherman  Act  to  those  activities  which  have  been 
heretofore  untouched.""^ 

It  makes  little  difference  which  of  these  techniques  the  court 
might  use.  The  fundamental  policy  question  is  the  same:  Can 
preferential  treatment  of  the  legal  profession  be  justified  in  view 

80   Id.  at  336  (emphasis  added). 
80    339  U.S.  485  (1950). 
01    18  Fed.  Cas.  506  (1834)   (No.  10,388). 

92  United  States  v.  Nat'l  Ass'n  of  Real  Estate  Bds.,  339  U.S.  485,  490 
(1950). 

83  Id. 

84  This  theory  finds  its  genesis  in  Apex  Hosiery  Co.  v.  Leader,  310  U.S. 
469  (1940).  In  that  case  the  Court  was  faced  with  a  labor  union  that  pre- 
vented the  manufacture  and  interstate  shipment  of  finished  hose  by  a  strike 
allegedly  in  violation  of  the  Sherman  Act.  In  finding  there  was  no  viola- 
tion, the  Court  said  "the  end  sought  was  the  prevention  of  restraints  to  free 
competition  in  business  and  commercial  transactions  .  .  .  ."  Id.  at  493.  See 
also  Coons,  Non-Commercial  Purpose  as  a  Sherman  Act  Defense,  56  Nw. 
U.L.  Rkv.  705,  727  (1962). 

85  See  Eastern  R.R.  Conference  v.  Noerr  Motor  Freight,  Inc.,  365  U.S.  127, 
136  (1961);  Coons,  supra  note  94,  at  753-54;  Costilo,  supra  note  66,  at  335. 


238 


NuMUKK  4 J  Minimum  Fee  Schedule  1255 

of  the  fee  schedule's  deleterious  effects  on  competition?  In  this 
regard  the  burden  of  persuasion  ought  to  be  upon  the  bar  to  justify 
any  exemption. 

Two  basic  arguments  have  been  advanced  to  support  the  use  of 
the  fee  schedule.  The  first  is  that  its  use  promotes  professional 
ethics.*^"  The  ethical  prohibitions  believed  to  be  in  jeopardy  if  the 
fee  schedule  is  abandoned  are  the  prohibitions  against  advertising 
and  the  solicitation  of  business."  The  theory  is  that  the  fee  sched- 
ule prevents  price-cutting,  which  is  viewed  as  a  form  of  advertis- 
ing or  solicitation.  The  validity  of  this  theory  depends  first  upon 
acceptance  of  the  proposition  that  advertising  and  solicitation  are 
harmful  to  the  practice  of  law,  and  second,  upon  acceptance  of 
the  notion  that  price  competition  in  fact  tends  to  enhance  the  evils 
of  advertising  and  solicitation. 

A  number  of  reasons  are  given  to  support  the  view  that  the 
twin  evils  are  harmful  to  professional  ethics.  The  reasons  given  are, 
at  best,  inadequate  to  afford  the  justification  required  for  an 
exemption  from  the  antitrust  laws.  Advertising  is  seen  as  harm- 
ful"** because  it  supposedly  tends  to  stir  up  litigation,''"  because  it 
is  feared  that  the  least  capable  lawyers  could  mislead  the  public 
as  to  their  abilities,^'''^  and  because  assurances  of  success  contained 
in  advertising  will  increase  the  temptation  to  use  improper  means 
to  achieve  it."^  Solicitation  is  seen  as  an  eviP°2  because  it  often 
results  in  congested  court  calendars,^''^  nonmeritorious  litigation,"* 

o«    See  ABA  Comm.  on  Professional  Ethics,  Opinions,  No.  302   (1961); 

COMIV'dTTEE    on    PROFESSIONAL    EthICS     OF    THE    STATE    BaR    OF     WISCONSIN, 

Opinion  No.  8  (1956). 

«7  ABA,  Opinions,  No.  302,  supra  note  96;  Wisconsin  Bar,  Opinion  No. 
8,  supra  note  96. 

88  See,  e.g..  Comment,  Solicitation  of  Clients  and  Advertising  by  Attor- 
neys, 9  Drake  L.  Rev.  102,  110  (1960). 

»o  Stirring  up  litigation  is  forbidden  by  ABA  canon  28.  This  would 
seem  an  adequate  safeguard  without  worrying  about  the  alleged  affect  of 
any  advertising.  Moreover,  making  the  public  aware  of  its  legal  rights  so 
that  all  meritorious  claims  can  be  presented  ought  to  be  encouraged,  not 
discouraged.  The  state  bar  has  published  a  series  of  pamphlets  to  aid  in 
this  latter  respect. 

luu  Unfortunately,  this  thought  appears  to  be  based  on  the  assumption 
that  the  least  capable  lawyers  make  the  best  public  relations  people.  It 
would  seem  that  the  most  capable  lawyers  would  be  the  best  able  to  afford 
advertising.  The  rationale  given  could  more  accurately  be  rephrased  to 
say  that  the  fear  is  that  the  marginal  lawyer  may  cut  into  the  established 
lawyer's  clientele. 

1"!  This  cannot  be  demonstrated,  and  the  opposite  formulation  sounds 
just  £s  reasonable.  At  any  rate,  it  would  seem  that  ABA  canons  3,  15,  22 
and  25  go  a  long  way  toward  handling  the  problem. 

102  See  Comment,  supra  note  98,  at  106;  see  generally  Luther,  Legal 
Ethics:  The  Problem  of  Solicitation,  44  A.B.A.J.  554   (1958). 

103  The  solution  to  this  problem  is  more  courts  and  judges.  No  merito- 
rious claim  should  ever  be  denied  the  chance  of  a  hearing  because  of  con- 
gested court  calendars. 

101   This  is  forbiden  by  ABA  canon  30. 
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"oppression"  of  clients,^"'  and  ambulance  chasing.*^" 

There  may  be  some  forms  of  advertising  and  solicitation  that  are 
injurious  to  both  the  public  and  the  profession.  However,  the  samel 
is  true  in  the  business  world — but  the  business  world  regulates  the 
abuses  without  blanket  prohibitions.  Consequently,  the  prohibi- 
tions against  advertising  and  solicitation  as  found  in  the  canons 
of  the  American  Bar  Association  have  been  widely  criticized  as 
inappropriate  to  the  practice  of  law  as  it  exists  today. ^''^  One 
criticism  is  that  the  prohibition  works  solely  to  the  advantage 
of  the  older,  more  successful  members  of  the  bar,^''®  insulating 
them  from  competition  from  the  younger  or  marginal  lawyers 
who  might  provide  equivalent  service  at  a  lower  price.  This  may 
result  in  a  perversion  of  legal  ethics — the  younger  or  marginal  at- 
torneys may  resort  to  unethical  conduct  in  order  to  compete.'"" 
In  fact  the  marginal  lawyer  relies  upon  devices  like  running  for 
political  office  or  joining  social  or  civic  clubs  to  attract  business. 
The  prohibitions  of  the  canons  are  resourcefully  avoided.^^°  An- 
other criticism  is  that  prohibitions  against  advertising  and  solici- 
tation make  it  difficult  for  the  public  to  seek  out  a  competent  law- 
yer in  today's  urban  society.^"  In  view  of  these  illuminating  criti- 
cisms, it  is  questionable  whether  the  advertising  and  solicitation 
prohibitions  are  truly  grounded  in  the  ethics  of  the  profession, 
even  though  they  are  so  labeled  in  the  canons.  If  in  fact  they 
are  merely  economic  security  devices  promulgated  by  the  elite 
members  of  the  bar  and  supported  by  weak  rationalizations,  they 
cannot  serve  as  a  basis  for  an  antitrust  exemption  of  the  fee  sched- 
ule on  the  theory  that  its  use  is  a  measure  designed  to  protect 
against  breaches  of  ethical  standards.'^^ 

Assuming  arguendo,  however,  that  these  prohibitions  against  ad- 

105  ABA  canon  15  defines  the  lawyer's  duty  to  his  client.  The  term 
oppression  is  used  here  in  a  specialized  sense;  it  refers  to  the  attorney  who 
handles  a  number  of  claims  against  one  defendant  and  compromises  them 
without  regard  to  their  individual  merit. 

10"  This  a  modern  day  equivalent  of  sohcitation  in  most  contexts,  al- 
though there  have  been  instances  in  which  the  phrase  was  a  literal  descrip- 
tion of  events. 

107  See,  e.g.,  Brotherhood  of  R.R.  Trainmen  v.  Virginia,  377  U.S.  1  (1964) ; 
N.A.A.C.P.  v.  Button,  371  U.S.  415  (1963);  Symposium,  A  Re-evaluation  of 
the  Canons  of  Professional  Ethics,  33  Tenn.  L.  Rev.  129  (1966). 

108  Symposium,  supra  note  107,  at  150;  J.  Carlin,  Lavi^ers  on  Their 
Own  122-49  (1962). 

100  "Economic  independence  seems  to  have  a  high  correlation  to  strict 
adherence  to  traditional  interpretations  of  the  Canons  of  Professional 
Ethics."  Note,  Legal  Ethics:  Standards  for  Whose  Sake,  19  U.  Fla.  L.  Rev. 
360,  3C9  (1966).    See  J.  Carlin,  Lawyer's  Ethics  166-82   (1966). 

"0    See  J.  Carlin,  supra  notes  108  &  109. 
'   m    See  Symposium,  sxipra  note  107. 

"2  See  United  States  v.  Oregon  State  Medical  Soc'y,  343  U.S.  326  (1952). 
The  concern  expressed  in  this  case  was  that  certain  forms  of  competition 
may  be  demoralizing  to  the  ethical  standards  of  a  profession. 
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vertising  and  solicitation  are  valid,  the  question  of  the  necessity 
of  the  fee  schedule  to  protect  the  public  from  their  evils  remains. 
The  fee  schedule  guards  against  only  one  small  aspect  of  the  prob- 
lem— price-cutting.  Its  effectiveness  in  this  area,  of  course,  depends 
on  enforcement  which  seems  currently  to  be  lacking.  Such  enforce- 
ment is  perhaps  impossible  owing  to  the  private,  daily  use  of  the 
schedule  by  lawyers.  Moreover,  the  bar  does  not  need  to  rely  upon 
the  use  of  a  fee  schedule  to  combat  advertising  and  solicitation. 
Enforcement  of  the  applicable  canons  would  seem  a  more  appropri- 
ate means  of  achieving  the  desired  results.^^^  Attempting  to  justify 
the  use  of  the  fee  schedule  as  a  deterrent  to  breaches  of  ethical 
conduct  may  be  in  reality  an  after-the-fact  rationalization. 

The  second  type  of  argument  advanced  to  support  the  use  of  the 
fee  schedule  is  that  it  tends  to  promote  efficiency  in  the  adminis- 
tration of  justice.  The  theory  is  that  the  schedule  insures  adequate 
compensation  for  the  lawyer,  enabling  him  to  devote  sufficient 
time  and  resources  to  the  practice  of  law.  Some  alleged  addi- 
tional benefits  are  that  the  schedule  attracts  able  young  men  to 
the  profession,  encourages  those  in  practice  to  remain,  and  serves 
as  a  guideline  in  setting  reasonable  fees.^"  While  there  is  some 
logic  to  this  argument,"^  it  can  hardly  justify  a  policy  exemption 
for  the  fee  schedule.  This  same  argument  could  be  used  by  any 
trade,  business,  or  profession  seeking  antitrust  exemption.  More- 
over, there  is  no  "ethical"  basis  for  this  argument  and  the  dicta  in 
the  Supreme  Court  opinions  suggests  that  a  basis  in  professional 
ethics  must  be  discovered  before  an  exemption  from  antitrust 
might  be  justified.  In  addition,  articulating  the  reasons  lawyers 
need  a  fee  schedule,  as  distinguished  from  other  groups  which 
perform  public  services,^^^  might  present  some  embarrassing  diffi- 
culties"'' and  lead  the  courts  into  a  quagmire  in  determining  the 
relative  societal  importance  of  all  groups  seeking  exemption. 

Furthermore,  even  though  the  profession  needs  able  personnel 
and  adequate  resources  to  perform  its  role  in  the  administration 
of  justice,  it  does  not  follow  that  a  fee  schedule  will  achieve  these 
goals.  The  fee  schedule  may  be  positively  harmful  to  the  public 
by  becoming  a  justification  for  charges  that  may  be  otherwise  un- 
reasonable.^^^   Implicit  in  the  efficiency  argument  is  the  assumption 

113  The  ethics  committees  of  both  the  ABA  and  the  State  Bar  of  Wiscon- 
sin consider  price-cutting  as  a  form  of  these  practices. 

iJ'i    See  Lathrop  v.  Donohue,  10  Wis.  2d  230,  248,  102  N.W.2d  107  (1960). 

116  See  Tucker,  The  Large  Law  Firm:  Considerations  Concerning  the 
Modernization  of  the  Canons  of  Professional  Ethics,  1965  Wis.  L.  Rev.  344, 
347  where  it  is  conceded  that  there  are  no  data  supporting  the  argument. 

116  E.g.,  United  States  v,  Nat'l  Ass'n  of  Real  Estate  Bds.,  339  U.S.  485 
(1950). 

iiT    See  Coons,  supra  note  94,  at  754. 

118  A  side  effect  on  this  reliance  on  the  fee  schedule  may  be  that  the 
public  image  of  the  profession  may  be  harmed  because  of  a  failure  to 
explain  fees  on  a  more  justifiable  basis. 
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that  the  fee  schedule  elevates  lawyers'  fees  to  a  level  at  least 
equal  to  and  probably  higher  than  would  be  set  by  the  market. 
Theoretically,  reasonableness  could,  and  is,  checked  by  court  re- 
view; but  the  practicalities  of  the  situation  make  this  check  rela- 
tively meaningless.  In  fact  one  could  just  as  reasonably  argue  that 
the  schedule  results  in  decreasing  efficiency  in  the  administration 
of  justice  by  allowing  lawyers  of  marginal  ability  to  remain  in 
the  profession.*^^ 

In  sum,  it  is  not  possible  to  justify  a  policy  exemption  for  the 
fee  schedule.  The  arguments  advanced  by  the  bar,  when  analyzed, 
are  so  weak  as  to  compel  the  conclusion  that  the  fee  schedule's 
relationship  to  legal  ethics  is  fictional;  more  likely  the  fee  schedule 
exists  only  as  a  rationalization  for  economic  motivations.  Ac- 
cordingly, the  fee  schedule  ought  not  be  exempt  from  the  coverage 
of  the  antitrust  laws. 

V.    Conclusion 

Under  the  antitrust  laws  price-fixing  has  been  consistently  con- 
demned, yet  the  use  of  fee  schedules  by  the  legal  profession  has 
enjoyed  an  immunity  from  antitrust  prosecution.  While  there  are 
a  number  of  legal  principles  that  could  stand  in  the  way  of  an  anti- 
trust action,  e.g.,  the  Parker  doctrine  under  the  Sherman  Act  and 
the  separation  of  powers  problem  under  the  state  act,  the  above 
analysis  indicates  that  none  of  these  doctrines  present  an  insuper- 
able analytical  bar  to  a  successful  prosecution.  The  somewhat 
irritating  implication  of  the  de  facto  immunity  surrounding  the 
bar  is  that  those  customarily  charged  with  litigating  the  public 
policy  issues  inherent  in  the  antitrust  laws  have  been  effectively 
silenced  by  their  membership  in  the  unregulated  group.  The 
organized  bar,  the  legislature,  the  state  and  federal  justice  de- 
partments— all  composed  of  lawyers — are  probably  reluctant  to 
take  the  initiative  to  raise  the  issues  discussed  in  this  comment. 

The  issues  can  be  raised  effectively,  however,  by  a  private  in- 
dividual with  the  aid  of  a  courageous  attorney.  A  client,  indig- 
nant at  a  fee  charged  him  based  on  the  fee  schedule,  could  resist 
payment  and  raise  the  defense  of  an  illegal  contract  when  sued  for 
breach.  A  second  remedy  would  be  the  initiation  of  a  suit  for 
treble  damages  by  the  injured  client  or  by  a  class  of  injured  cli- 
ents. Finally,  there  is  the  possibility  of  a  private  action  to  enjoin 
the  use  of  the  fee  schedule,  though  the  establishment  of  irreparable 
harm  might  prove  a  hindrance.    The  necessity  for  private  action 

ii»  The  ability  of  the  fee  schedule  to  attract  able  personnel  to  the  pro- 
fession is  unknown.  Even  if  it  is  assumed  that  the  fee  schedule  is  an  atrac- 
tion,  query  if  the  bar  should  rely  so  heavily  on  economic  inducement  to 
get  people  into  the  profession.  The  emphasis  should  be  toward  attracting 
people  interested  in  the  challenges  of  serving  the  public.  It  seems  ironic 
that  a  profession  which  is  so  vital  to  society  should  need  an  artificial  eco- 
nomic floor.  It  would  seem  that  compensation  would  follow  in  proportion 
to  the  service  rendered  to  the  public. 
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could,  of  course,  be  avoided  if  the  state  or  federal  authorities  were 
to  take  the  initiative.  This  seems  unlikely  in  view  of  the  probable 
alienation  of  a  politically  influential  group  whose  cooperation  is 
needed  by  enforcement  authorities. 

The  most  desirable  solution  would  be  for  the  state  bar  to  volun- 
tarily abandon  the  use  of  the  fee  schedule  and  substitute  a  method 
for  determining  legal  charges  which  is  more  consistent  with  the 
letter  and  the  spirit  of  the  antitrust  laws.^^o  "While  any  new 
Ijfiethod  of  computing  legal  charges  may  avoid  antitrust  objec- 
tions, it  should  be  scrutinized  by  the  bar  to  avoid  the  retention  of 
non justifiable  and  self-serving  economic  pitfalls  which  are  inher- 
ent in  the  use  of  the  existing  fee  schedule.  Fees  should  be  reason- 
able in  terms  of  the  factors  announced  in  ABA  canon  12  and  the 
lawyer's  own  conscience. 

Colin  D.  Pietz 
David  J,  Nolden** 


120  One  such  method  can  be  found  on  page  32  of  the  Schedule  of  Mini- 
mum Fees  jor  Attorneys  that  is  currently  in  use  by  the  State  Bar  of 
Wisconsin. 

•♦  The  authors  wish  to  express  their  thanks  to  Professor  John  Stedman 
and  Rick  Stege  for  their  review  and  criticism  of  this  comment. 
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[Whereupon,  at  1:30  p.m.,  the  subcommittee  recessed  to  recon- 
vene at  10  a.m.,  on  Monday,  October  1,  1'973.] 


LEGAL  FEES 


MONDAY,   OCTOBER    1,    1973 

U.S.  Senate, 
Stjbcommittee  on  Kepresentation  of  Citizen  Interests 

OF  THE  CoMMMTTTEE  ON  THE  JuDICIAEY, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  9 :45  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  John  V.  Tunney 
( cliainnan )  presiding. 

Present :  Senators  Timney  (presiding)  and  Cook. 

Also  present:  Jane  Frank,  chief  counsel;  Neil  Levy,  assistant 
counsel;  Josepli  Dawahare,  minority  counsel;  and  Ann  Hennigan, 
chief  clerk,  Matthew  Schneider,  staff  aesistanit. 

Senator  Tunney.  The  subcommittee  will  come  to  order. 

STATEMENT  OF  HON.  JOHN  V.  TUNNEY,  U.S.  SENATOR  FOR 
CALIFORNIA,  CHAIRMAN,  SUBCOMMITTEE  ON  REPRESENTATION 
OF  CITIZEN  INTERESTS 

Today,  the  subcommittee  continues  to  look  into  the  effect  of  legal 
fees  on  the  availability  of  laAvyers  to  the  average  citizen.  In  our 
first  2  day.=".  of  hearings  on  this  topic  on  Septeanber  19  and  20,  we 
heard  that  large  numbers  of  Americans  are  denied  their  legal  rights 
simply  because  no  lawyer  will  take  their  case,  or  because  the  fees 
are  too  high,  or  because  a  lawyer  handles  their  case  ineffectively. 
We  also  heard  that  a  long-standing  tradition  of  many  State  and 
local  bar  associations — the  minimum  fee  schedule—has  tended  to 
price  many  legal  services  out  of  the  range  of  the  ordinary  consumer. 
We  heard  tales  of  severe  financial  loss,  and  an  imderstandable  and 
bitter  frustration.  We  also  heard  some  good  suggestions  for  re- 
form, and  about  the  ongoing  effort  to  invalidate  minimum  fee 
schedules  under  the  antitrust  laws. 

Our  focus  now  shifts  to  some  areas  where  the  Federal  Govern- 
ment has  regulated  and  subsidized  legal  fees.  Most  people  are  aware 
of  the  legal  services  program  for  the  poor  estiablished  under  the 
Economic  Opportunities  Act.  Few,  however,  know  of  Federal  sub- 
sidies to  attorneys  who  secure  claims  for  miners  imder  the  Blaxjk 
Limg  Benefits  Act  of  1972,  or  of  Federal  limits  on  fees  to  attorneys 
who  recover  benefits  for  veterans  under  title  38  of  the  United  States 
Code.  These  laws  are  substantially  different,  and  important  ques- 
tions must  be  asked  about  whether  either  affords  a  system  of  qual- 
ity representation,  or  puts  the  taxpayer's  dollar  to  its  best  use. 

(245) 
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Last  year,  11  attorneys  in  Kentucky  each  made  between  $100,000 
and  $1.08  million  representing  miners  in  obtaining  black  hmg  bene- 
fits under  State  and  Federal  programs.  Some  claim  that  these  attor- 
neys did  little  or  no  work  to  reap  these  huge  rewards:  They  helped 
the  miner  to  fill  out  a  form  which  is  unnecessarily  complicated; 
they  arranged  for  a  medical  examination  by  a  doctor  who  always 
seems  to  find  e^ddence  of  the  disease;  thev  argued  what  amounted 
to  a  "pro  forma"  motion  before  the  State  Workmen's  Compensation 
Board.  For  this  effort,  in  substantially  all  cases  they  were  awarded 
the  maximum  fee  allowed  by  State  law:  20  percent  of  the  claim 
awarded  to  the  miner,  or  an  average  of  $5,000  per  claim.  In  the  end, 
this  fee  award  was  not  paid  by  the  miner  but  by  the  general  tax- 
payer. 

"Why  were  the  fees  so  high  ?  Is  an  attorney  needed  at  all  to  do  the 
work?  Aren't  there  less  expensive  alternatives  to  provide  the  same 
reprejsent.ation  to  miners?  If  we  are  to  keep  the  present  system, 
shouldn't  the  State  Workmen's  Compensation  Board,  or  the'  State 
Bar  Association,  or  the  Federal  Government — which  ends  up  off- 
setting these  fees— exercise  greater  oversight?  Today  we  will  ask 
all  of  these  questions. 

Senator  Cook  has  an  opening  statement. 

STATEMENT  OF  HON.  MARIOW  W.  COOK,  U.S.  SENATOR  FOR 

KENTUCKY 

Senator  Cook.  Thank  you,  Mr.  Chairman. 

In  our  first  hearings,  we  heard  testimony  regarding  the  access- 
nbility  of  lawvers  and  the  minimum  fees  which  they  charge.  This 
week  we  will  look  at  federally  established  maximum  fees  which  a 
lawyer  can  receive  for  handling  cases  in  certain  areas.  Today  we 
will  look  specifically  at  the  area  of  legal  fees  awarded  in  black  lung 
cases,  at  both  the  State  and  Federal  levels. 

The  entire  area  of  miner's  compensation  for  black  lung  has  been 
a  subjeeit  of  much  situdy  bv  both  Houses  of  Congress.  It  is  an  area 
which  has  cost  the  Federal  and  various  State  governments  millions 
or  dollars  in  benefit  payments.  By  implementing  new  safety  regula- 
tions, it  is  hoped  that  the  occurrence  of  the  disease  will  be  greatly 
reduced.  But  this  will  not  help  the  thousands  of  currently  active 
miners  who  began  mining  before  strict  safety  requirements  were 
made  mandatory. 

We  realize  that  the  lawyers  who  handle  black  lung  cases  have  done 
nothing  illegal.  It  is  not  our  purpose  todav  to  point  the  finger  of 
guilt  at  anyone,  and  we  have  no  intention  of  doing  so.  We  are  aware 
of  what  the  law  permits,  and  of  the  administrative  procedures  which 
have  been  developed  to  guard  against  overpayment.  The  record 
clearly  shows  that  the  administrative  boards  have  often  awarded 
less  than  what  the  attomev  requested. 

But  it  is  also  a  fact  that  attorney's  fees  awarded  in  black  lung 
cases  has  been  a  point  of  study  and  discussion  in  Kentucky  for  quite 
some  time,  and  several  lawyers  have  been  in  the  spotlight  because  of 
the  large  amounts  of  money  which  they  have  made  handling  miners' 
claims  at  the  State  level.  Many  people  believe  that  because  of  the 
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way  tlie  program  is  set  up,  the  Federal  Government  indirectly  pays 
a  large  amount  of  those  fees. 

It  aj^pears  that  the  basic  issue  is  the  same  at  both  the  Federal 
and  State  levels:  Are  attorneys  being  overcompensated  for  the 
amount  of  work  they  do  in  handling  a  l)lack  lung  claim?  It  was  not 
the  intent  of  the  law  to  help  make  a  few  lawyers  rich,  but  to  help 
many  miners  maintain  a  decent  standard  of  living  after  they  have 
been  crippled  by  bhick  lung.  The  fact  that  some  lawyers  have 
prospered  as  a  result  of  the  program  suggests  some  parts  of  the 
program  might  well  be  improved. 

In  addition  to  this,  we  must  consider  tlie  counterargiiment.  Should 
an  attorney  who  has  become  very  efficient  in  a  particular  area  be 
penalized  because  of  his  efficiency?  I  thinlc  the  witnesses  we  have 
called  today  will  help  to  answer  these  questions  by  gi^^ng  us  a  true 
insight  into  the  actual  operation  of  the  system.  It  is  always  inter- 
esting to  see  how  the  written  laws  are  carried  out. 

At  a  meeting  with  GAO  last  week,  they  reported  to  me  that  their 
findings  indicate  that  under  the  law  which  is  soon  to  go  into  effect, 
tlie  coal  industry  will  be  in  trouble.  We  cannot  afford  to  let  this 
industry,  which  is  not  only  vital  to  the  mining  States  such  as  Ken- 
tucky, but  the  entire  Xation,  falter  at  a  time  when  energy  resources 
are  at  a  premium. 

Though  we  are  only  focusing  on  the  aspect  of  attorney's  fees,  it  is 
my  hope  that  this  will  be  the  first  step  toward  making  the  entire 
black  lung  program  one  which  is  workable  for  everyone. 

Thank  you,  Mr.  Chairman. 

Senator  Tunney.  Thank  you.  Senator  Cook. 

Today  we  have  a  long  list  of  witnesses.  The  subject  is  desen'ing 
of  the  kind  of  attention  that  would  ordinarily  comprise  2  or  3  days 
of  hearings  but,  unfortunately,  we  can  only  spend  today  on  this 
hearing. 

Our  first  witness  is  Congressman  Ken  Hechler,  Democrat,  West 
Virginia. 

It  is  a  great  pleasure  to  have  you  with  us  this  morning,  Ken. 
Thank  you  very  much  for  traversing  the  Capital  and  giving  us  the 
benefit  of  your  wisdom  on  this  matter.  I  know  how  deeply  inter- 
ested you  have  been  through  the  years,  and  were  the  main  sponsor 
of  the  black  lung  legislation  in  the  House,  as  I  recall. 

It  is  wonderful  ha^nng  you  here.  Thank  you  so  much. 

STATEMENT  OF  HON.  KEN  HECHLEE,  EEPEESENTATIVE  IN 
CONGSESS  FROM  THE  STATE  OF  WEST  VIEGINIA 

Mr.  Hechler.  Thank  you,  Mr.  Chairman. 

I  am  outraged  by  the  sharp  practices  of  some  attorneys  in  collect- 
ing unconscionably  large  legal  fees  out  of  the  black  lung  payments 
which  rightfully  belong  to  coal  miners  and  their  families. 

I  am  equally  shocked  by  the  failure  of  the  Social  Securifty  Admin- 
istration to  take  aggressive  steps  (1)  to  render  the  necessary  service 
to  applicants  so  they  need  not  feel  so  dependent  on  attorneys;  or  (2) 
to  make  a  thoroughly  critical  examination  of  what  some  attorneys 
are  getting  away  with. 

24-625—74 17 
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Wlien  the  black  liing  payments  first  started  in  Januarys  1970,  the 
sky  was  the  limit  for  attorneys.  Social  Security  Administration  regu- 
lations governing  black  lung*^  awards  were  so  strict  that  the  intent  of 
Congre&s  was  violated,  and  in  Kentucky  and  West  Virginia  thou- 
sands of  claims  were  not  paid.  This  naturally  forced  many  worthy 
claimants  to  rush  to  hire  attorneys,  and  the  fees  charged  were  ex- 
orbitant. Under  the  "Black  Lung  Benefits  Act  of  1972",  section  206 
of  tlie  Social  Security  Act  was  applied  to  black  lung  benefits,  thereby 
setting  a  ceiling  on  the  attorney's  fee  of  25  percent  of  back  benefits, 
with  the  proviso  that  the  attorney  had  to  submit  for  approval  a 
detailed  description  of  each  type  of  service  rendered  and  the  amount 
of  time  sjDent  on  each.  The  Social  Security  Administration  then  noti- 
fies the  attorney  and  the  claimant  what  it  considers  t<)  be  a  reasonable 
legal  fee,  and  if  either  the  attorney  or  claimant  objects,  the  legal  fee 
is  re\newed. 

On  the  face  of  it,  this  sounds  like  a  reasonal^le  procedure  for  tlie 
protection  of  the  black  lung  claimant. 

But  a  slick  operator  can  abuse  this  system  and  really  take  advan- 
tage of  the  coal  miner  for  whom  the  payment  is  intended.  Make 
no\iistake  about  it:  This  black  lung  benefits  program  was  not  estab- 
lished for  the  bureaucrats,  for  the  lawyers,  or _  for  the  politicians; 
it  is  designed  primarily  to  benefit  the  coal  miner  and  his  family 
and  it  is  our  obiligation  in  Congress  to  make  snre  that  the  program 
really  works  that  way. 

I  iiave  received  many  letters  from  and  have  talked  with  many 
coal  miners  who  have  related  their  experience  with  lawyers.  Let  us 
take  tlie  case  of  Mr.  Harm  Hall  of  Dingess,  W.  Va.  He  goes  into  the 
law  office  of  Attorney  Amos  Wilson  of  Logan,  W.  Va.,  to  ask  Mr. 
Wilson  about  handling  his  case.  The  first  thing  Mr.  Wilson  does  is 
to  have  Mr.  Hall  sign  the  following  form : 

I,  the  undersigned,  do  hereby  employ  AMOS  C.  WILSON  as  my  attorney  to 

represent  me  in  my  Social  Security  Black  Lung  Claim  No. I  agree 

to  pay  Amos  C.  Wilson  twenty-five  (25%)  per  cent  of  all  past  due  benefits  or 
back  pay  that  might  be  due  me  and  my  dependents  by  virtue  of  such  claim. 

Dated*  this  the day  of ,  1972. 

Harm  Hall 

Attorney  Wilson  handles  hundreds,  perhaps  thousands,  of  similar 
cases.  He  will  not  handle  or  initiate  a  case  unless  tlie  black  lung 
claimant  signs  a  form  such  as  the  above,  which  is  immediately 
stapled  into  his  claim  folder. 

After  a  period  of  time,  the  Social  Security  Administration  may 
notif\'  me  that  Mr.  Hall  or  some  other  claimant  has  been  awarded 
his  claim,  and  that  25  percent  of  the  total  amount  of  back  pay  is 
being  withheld  pending  a  decision  on  whether  Mr.  Wilson  or  some 
other  lawyer  has  actually  earned  his  fee.  I  notify  ]Mr.  Hall  or  other 
successful  claimants  that  although  25  percent  of  the  back  pay  has 
been  withheld,  the  Social  Security  Administration  will  eventually 
ruV.  on  what  is  a  reasonable  fee.  INIr.  Hall  tlien  goes  in  to  see  Attorney 
Wilson,  having  my  Congressional  letter,  and  Mr.  AVilson  makes  a 
xerox  copy  of  my  letter,  mutters  darkl}^  that  Congressman  Hechler 
is  besmirching  his  integrity  as  an  honorable  member  of  the  legal 
profession,  and  tlien  he  writes  the  following  letter  and  enclosure  to 
Mr.  Hall  or  the  successful  black  lung  claimant. 
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Dear  Sir : 

Since  we  have  been  successful  in  winning  your  Black  Lung  Claim,  I  must 
ask  the  Social  Security  Administration  to  approve  my  fee  of  25%  of  all  past 
due  benefits  in  your  claim.  Because  of  our  agreement  that  my  fee  would  be 
25%  of  all  past  due  benefits,  I  would  appreciate  your  signing  the  enclosed 
letter  and  returning  it  to  me. 

This  will  be  a  great  help  to  me  in  having  my  fee  approved. 
Please  return  the  enclosed  letter  to  me  after  you  sign,   so   I   can  mail  it 
to  the  Social  Security  Administration. 

Sincerely   yours, 
/s/  Amos  C.  Wilson 
AMOS  C.  WILSON" 

The  form  which  Mr.  Harm  flail  and  other  successful  black  lung 
claimants  are  asked  to  sign  reads  as  follows : 

TO  :  SOCIAL  SECURITY  ADMINISTRATION 

I  had  retained  Mr.  Amos  C.  Wilson  as  my  attorney  to  represent  me  in  my 
Black  Lung  Claim.  It  was  my  agreement  with  him  that  I  pay  him  25%  of  ail 
past-due  benefits  in  my  claim. 

]My  claim  has  been  approved.  It  is  my  wish  that  Mr.  Wilson  be  paid  the 
full  25%  of  all  past-due  benefits  in  my  claim.  I,  therefore,  direct  and  authorize 
the  Social  Security  Administration  to  pay  the  full  25%  of  all  past-due  benefits 
in  my  case  directly  to  Mr.  Wilson  at  P.O.  Box  87,  Logan,  West  Virginia. 

Harm  Hall 

A/N:    

DATE    

I  have  shown  these  forms  to  the  Social  Security  Administration, 
and  have  protested  their  use  jind  the  manner  in  which  a  claimant 
is  persuaded  to  sign  the  forms.  I  have  also  protested  to  the  Social 
Security  Administration  that  their  field  staffs  evidently  are  not  per- 
forming their  duties  fully  enough,  or  else  claimants  would  not  turn 
to  lawyers  so  frequently.  I  have  also  protested  that  the  Social  Secur- 
ity Administration  does  not  tell  all  claimants  that  they  do  not  need 
a  lawA^er  to  have  their  case  handled  fairly  and  equitably. 

In  the  coal  fields,  lawyers  are  a  very  powerful  political  force.  You 
can  be  sure  that  they  do  not  appreciate  my  statements  that  black 
lung  claimants  do  not  need  lawyers.  You  can  be  sure  that  they  also 
have  brought  counterpressure  to  bear  on  the  field  offices  of  the  So- 
cial Security  Administration,  to  insure  that  the  field  staffs  say  noth- 
ing derogatory  about  attorneys  nor  discourage  claimants  from  en- 
gaging attorneys.  Also,  T  am  told  that  there  have  been  numerous 
meetings  between  groups  of  lawyers  and  the  Social  Security  Ad- 
ministration to  insure  that  their  continued  rights  are  fully  pro- 
tected. Coal  miners  can  afford  to  make  only  sporadic  \dsits  to  Balti- 
more and  Washington.  The  miners  cannot  equal  the  organized  pres- 
sure or  the  sharply  toned  courtroom  arguments  of  groups  of  at- 
torneys. 

In  such  a  situation,  you  would  think  that  the  U.S.  Government 
would  rise  to  the  defense  of  the  coal  miner,  for  whom  the  black  limg 
benefits  law  was  passed  in  the  first  place.  AVlien  I  first  brought  this 
problem  to  the  attention  of  the  Social  Security  Administration, 
they  muttered  something  like:  ''You  wouldn't  deprive  coal  miners 
of  their  free  American  right  to  hire  counsel,  would  you?"  On  August 
14,  1973.  Acting  Cojnmissioner  Arthur  E.  Hess  wrote  me  and'^en- 
closed  a  report  prepared  by  Bernard  Popick,  Director  of  the  Bureau 
of  Disability  Insurance.  The  covering  letter  and  report  were  fol- 
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lowed  by  a  letter  dated  August  21,  1973,  in  which  were  detailed  the 
requests  for  legal  fees  by  50  West  Virginia  attorneys,  and  the  aver- 
age fee  approved.  These  two  letters  and  reports  are  attached  as 
exh  ibit  s. 

I  would  like  to  refute  some  of  the  rather  bland  observations  made 
by  the  Social  Security  Administration  in  these  letters  and  reports. 
The  following  quotations  are  from  Mr.  Popick's  report  included  with 
Mr.  Hess's  August  14  letter : 

1.  We  have  thus  far  had  only  one  instance  in  which  the  Department  of 
Justice  is  being  asked  to  consider  prosecution. 

Attorneys  who  know  the  law  should  be  very  adept  at  acting  within 
the  law,  despite  some  recent  examples  in  high  places  which  might 
prove  the  contrary.  I  doubt  whether  it  is  illegal  for  Mr.  Wilson  to 
require  the  signature  of  black  lung  claimants  on  the  forms  I  have 
cited,  but  this  is  certainly  sharp  practice.  The  Social  Security  Ad- 
ministration ought  to  dedicate  itself  to  an  aggressive  effort  to  help 
coal  miners  avoid  the  obvious  difficulties  they  are  encoimtering,  help 
them  avoid  these  big  legal  fees  which  are  unnecessary,  and  not  just 
take  refuge  in  the  statement  that  they  have  only  referred  one  case 
for  prosecution, 

2.  When  a  claimant  inquires  about  the  need  for  attorney  representation,  our 
regular  procedures  call  for  the  people  in  his  social  security  oflBce  to  advise  him 
that  they  will  assist  him  fully  with  his  claim  but  that  he  has  the  right  to 
obtain  an  attorney  if  that  is  his  wish. 

The  Social  Security  Administration  ought  to  go  much  farther 
than  this,  and  not  only  provide  the  necessary  services  which  the 
claimant  turns  to  a  lawyer  for,  but  also  there  should  be  an  aggressive 
effort  to  prove  to  the  claimant  just  what  can  be  done  for  him  by  the 
Social  Security  office  which  can  also  be  done  for  him  by  an  attorney. 
Furthermore,  every  Social  Security  office  should  have  an  attorney- 
ombudsman  to  perform  whatever  legal  service  the  claimant  needs. 

3.  Representative  Hechler  may  be  interested  to  know  that,  while  the  average 
retroactive  benefit  payment  in  black  lung  claims  is  about  $3,500,  the  approved 
attorney  fee  generally  ranges  between  $350  to  $400.  Further  West  Virginia 
statistics  caused  Mr.  Hess  to  conclude  in  bis  August  21,  1973  letter:  You  will 
note  that  the  average  of  fees  allowed  has  been  less  than  one-ithird  of  fees 
requested. 

This  is  sort  of  like  saying  that  our  defense  establishment  is  being 
budgeted  at  a  rock-bottom  level  because  the  Secretary  of  Defense  is 
lopping  several  billion  dollars  from  initial  requests  by  the  Army, 
Navy,  and  Air  Force.  Mr.  Wilson  submits  detailed  work  records, 
as  every  attorney  does.  The  figure  "average  fee  approved"  probably 
does  not  take  into  consideration  the  fact  that  Mr.  Wilson  and  other 
attorneys  can  appeal  the  fee  which  is  approved  by  the  Social  Secur- 
ity Administration.  There  is  a  very  elaborate  series  of  layers  of 
appeals,  culminating  in  the  Social  Security  Commissioner  himself. 
Mr.  Wilson,  for  example,  tells  me  that  he  has  appealed  nearly  every 
one  of  the  approved  fees,  asking  for  higher  authority  to  give  him  a 
higher  fee.  Meanwhile,  of  course,  the  entire  25  percent  of  the  back 
benefits  due  a  coal  miner  and  his  family  are  tied  up  until  the  appeal 
winds  its  way  upward,  taking  many  months.  It  may  even  take  2  or 
^3  years. 
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4.  A  copy  of  the  fee  petition  is  provided  the  claimaint  and  he  is  given  an 
opportunity  to  object  to  or  raise  questions  about  the  representative's  state- 
ments. On'tlie  basis  of  the  fee  petition  and  the  facts  of  the  claim,  the  Admini- 
stration will  determine  the  amount  of  a  reasonable  fee  and  will  notify  botU 
the  attorney  and  the  claimant.  If  either  the  attorney  or  the  claimant  takes 
i.'jsue  with  the  amount  of  the  authorized  fee,  the  case  is  thoroughly  reviewed 
to  assure  that  a  proper  fee  has  been  set. 

This  gobbledegook  assumes  that  both  the  attorney  and  the  coal 
miner  are  equally  trained  in  the  fine  points  of  the  law.  The  attorney 
has  the  added  advantage  of  ha^dng  dealt  with  many  cases,  while 
the  coal  miner  has  only  had  experience  with  his  own._  The  attorney 
can  claim  many  hours  for  abstruse  legal  research,  typing  letters,  as- 
sembling medical  and  legal  evidence,  entering  petitions,  and  other 
data  which  must  seem  confusing  to  a  coal  miner.  But  put  yourself 
in  the  position  of  the  coal  miner  up  the  hollow  who  has  been  "per- 
suaded" to  sign  one  of  Attorney  Wilson's  forms.  Do  you  think  he 
feels  he  can  in  good  conscience  object  to  ]Mr.  Wilson's  fee,  especially 
if  it  runs  somewhat  less  than  the  25  percent  for  which  the  coal  miner 
has  contracted  ? 

In  summary,  I  just  don't  think  the  Social  Security  Admiinstration 
is  sufficiently  concerned  with  the  seriousness  of  this  problem.  In 
typical  bureaucratic  fashion,  they  have  concluded  that  very  little  is 
wrong  with  the  way  they  have  been  administering  the  program,  and 
they  have  therefore  set  out  to  prove  that  very  little  can  be  done  to 
root  out  the  evils  or  solve  the  problems. 

I  am  informed  by  some  coal  miners  who  have  talked  with  me  that 
Attorney  Wilson  utilizes  another  technique  which  deserves  to  be 
aired  before  tliis  committee.  Prior  to  accepting  some  black  lung  or 
workmen's  compensation  claims.  Attorney  Wilson  has  required  some 
claimants  to  sign  notes  wliich  are  deposited  in  what  is  termed  a 
"trust  account"  in  a  bank.  The  trust  account  is  segregated  and  not 
to  be  touched  until  tlie  claim  is  awarded.  At  the  same  time  the  note 
is  signed,  power  of  attorney  to  sign  checks  is  signed  away  to  Attorney 
Wilson,  the  claimant  is  required  to  contract  to  have  the  State  Com- 
pensation Director  and/or  employer  mail  all  checks  payable  to  the 
chiimant  to  Attorney  Wilson,  and  this  of  course  guarantees  an  ample 
foe. 

In  connection  with  this  procedure,  consider  the  case  of  William 
Cantrell  of  Logan,  W.Va.  Mr.  Cantrell  engaged  Attorney  Wilson 
about  April  1,  1972,  and  his  black  lung  claim  was  approved  January 
8,  1973.  ^Yhen  Mr.  Cantrell  received  his  check  for  back  benefits, 
amounting  to  about  $8,600,  he  immediately  took  it  to  Attorney  Wil- 
son. Attorney  Wilson  then  transferred  from  the  "trust  account"  to 
his  own  personal  account  the  sum  of  $1,614.95,  and  then  submitted 
a  fee  petition  to  the  Social  Security  Administration.  Then  the  Social 
Security  Administration  routinely  wrote  Mr.  Cantrell  that  tliey  were 
withholding  25  percent  of  Mr.  Cantrell's  award  for  his  attorney's 
fee — even  though  he  had  already  paid  Mr.  Wilson  $1,614.95 — which 
T  personally  feel  was  exorbitantly  high.  The  Social  Security  Admini- 
stration's answer  to  all  this  is  quite  typical:  they  returned  to  Mr. 
Cantrell  only  $1,614.95  out  of  the  $2,153.27  which  they  had  with- 
held from  Mr.  Cantrell.  Meanwhile  Attorney  Wilson  has  not  yet 
returned  any  of  the  rather  high  amount  transferred  from  the  "trust 
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account,"  alfchoiigh  lie  probably  will  do  so  if  I  raise  a  fuss  about  it. 

I  want  to  underline  the  fact  that  there  are  many  lawyers  involved 
in  the  very  profitable  business  of  handling;  the  several  hundred  thou- 
sand black  lung  cases  which  have  been  filed.  Not  all  cases  are  handled 
by  attorneys,  but  the  ones  which  are  present  the  type  of  pattern  which 
can  produce  fat  fees  with  comparatively  similar  work  once  the  pat- 
tern of  activity  is  established.  Back  benefits  awards  are  now  some- 
times approaching  $14,000  per  miner.  I  have  heard  attorneys  in  the 
coal  fields  state  tliey  are  insulted  to  be  paid  $15  per  hour  for  highly 
sophisticated  work  which  does  not  meet  the  cost  of  their  office  over- 
head. But  there  ought  to  be  a  thorough  shakeup  in  the  system  of 
legal  fees.  The  Social  Security  Administration  ought  to  have  the 
guts  to  stand  up  and  sa}^  this  system  must  be  cleaned  up,  the  pro- 
gram ought  to  be  restored  for  the  benefit  of  the  miners  and  their 
families,  a  flat  ceiling  should  be  placed  on  fees  (not  a  25  percent  of 
benefits,  but  a  flat  fee),  and  the  Social  Security  Administration  with 
encouragement  from  Congress  ought  to  have  the  backbone  to  resist 
the  pressure  of  those  attorneys  wlio  continue  to  insisifc  on  higher 
fees. 

Senator  Tunney.  Thank  you,  Congressman. 

Before  turning  the  questioning  over  to  Senator  Cook,  I  would 
just  like  to  ask  one  question,  and  that  is,  you  were,  of  course,  actively 
iuA'olved  as  a  member  of  the  House  of  Representatives,  in  the  passage 
of  the  Black  Lung  Benefits  Act.  Did  you  in  any  way  envision  that 
the  administration  of  the  program  was  going  to  result  in  the  kind 
of  attorneys'  fees  that  are  being  paid  now  ?  And  what  kinds  of  discus- 
sions took  place,  to  your  knowledge,  among  those  who  were  the 
prime  sponsors  of  the  bill,  as  it  related  to  the  possibility  of  substan- 
tial attorneys'  fees  being  paid  as  a  result  of  this  Act  being  passed? 

Mr.  Hechler.  Mr.  Chairman,  we  had  very  few  discussions  of 
that  type  at  the  time  the  1969  Act  was  passed,  because  we  assumed 
that  the  Social  Security  Administration  would  process  these  claims 
with  dispatch.  We  assumed  the  claimants  would  be  jiaid  promptly, 
and  it  would  be  unnecessary  to  hire  attorneys. 

In  the  State  of  Kentucky,  as  Senator  Cook  knows,  a  very  large 
percentage  of  the  claims  were  not  approved.  In  Kentuclry,  there 
was  an  even  larger  percentage  of  disapproval  than  West  Virginia. 
The  great  holdup  in  these  claims  impelled  many  impatient  miners  to 
go  to  attorneys  and  to  try  to  seek  their  assistance  as  kind  of  a  last 
resort. 

Then  our  early  experience  under  the  1969  law  was  that  the  fees 
were  so  high  that  in  the  Black  Lung  Benefits  Act  of  1972,  we  did 
discuss  and  make  provisions  in  that  act  to  try  to  limit  attorneys' 
fees  to  no  more  than  25  percent,  with  the  proviso  that  the  attorney 
had  to  prove  that  this  work  had  been  done. 

But  even  this  has  not  protected  the  miner  against  being  exploited 
by  high  legal  fees.  I  charge  the  Social  Security  Administration  is  a 
party  to  this,  because  they  are  reacting  very  blandly  to  the  whole 
problem,  saying,  "look,  we  are  not  giving  them  all  25  percent,  we 
are  giving  them  less  than  25  percent."  But  for  a  coal  miner,  $400, 
$500,  $600  for  the  amount  of  work  that  is  done  by  the  attorney  is 
outrageous,  because  it  is  deducted  from  what  is  due  the  coal  miner 
and  has  been  earned  by  the  coal  miner. 
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Senator  Tunney.  Senator  v^ook,  who  has  a  very  deep  interest  in 
this  subject  matter,  who  has  been  involved  in  it  from  its  inception, 
is  much  more  knowledgeable  about  the  legislation  than  I  am,  and  I 
am  going  to  turn  the  questioning  over  to  him  at  this  time. 

Senator  Cook.  Thank  you,  Mr.  Chairman. 

Congressman,  there  are  a  couple  of  remarks  I  would  like  to  get 
into  the  record  relative  to  your  statement. 

First  of  all,  how  we  could  have  done  anything  other  than  have 
foreseen  that  we  were  going  to  run  into  this  problem,  I  really  dont 
know,  because  we  created  an  adversary  proceeding.  We  created  the 
adversary  proceeding  the  same  as  we  did  in  the  workmen's  compensa- 
tion law.'  Wliat  we  really  did  was  set  up  a  system  whereby  we  had 
to  subject  an  individual  "to  the  burden  of  proof  that  he  was  in  fact 
entitled  to  receive  benefits.  And  on  that  basis,  we  put  him  in  a  position 
where  he  had  to  prove  his  claim,  or  he  wasn't  entiled  to  it. 

We  have  had  many  discussions  throughout  this  whole  perimeter  of 
recovery  relative  to  how  many  doctors  were  necessary,  how  many 
were  not  necessary  and  how  many  had  to  be  utilized  as  a  matter  of 
establishing  the  right  of  an  individual  to  have  his  claim  approved. 

So  the  point  I  am  saying  to  you  is  that — and  I  made  it  clear  in 
my  statement,  I  am  going  to  make  it  clear  again — I  don't  know  Mr. 
Wilson,  but  reading  the  contract  that  Mr.  Wilson  submitted  to  his 
client,  it  falls  within  the  reahu  of  the  lavv',  it  is  a  niatter  of  fact,  I 
will  read  you  from  the  regulations  as  they  are  in  existence  today. 

Attorneys'  Fees.  The  Department  of  Labor  has  prepared  guidelines  for  at- 
torneys' fees  to  be  used  when  Labor  assumes  control  of  the  Federal  effort. 
The  attorney  may  receive  the  lesser  of  (a)  25  percent  of  back  pay  check  cover- 
ing the  period  from  date  of  filing  to  the  date  of  award;  (b)  a  fee  agreed  upon 
by  the  attorney  and  the  claimant;  or  (c)  an  invoice  for  charges  reflecting 
hours  worked  or  services  rendered. 

Just  for  the  record,  I  would  like  to  read  into  it,  KRS  Kentucky 
Statute  342.320  in  the  field  of  workmen's  compensation,  which  says 
"no  attorney  fees  shall  be  allowed  or  approved  against  any  party  not 
represented  by  said  attorney  nor  shall  any  attorney's  fee  be  allowed 
or  approved  exceeding  the  amount  of  20  percent  of  the  amount  re- 
covered as  actually  determined  on  past  and  future  benefits  accord- 
ing to  the  American  experience  table,"  and  so  foi-th. 

Congressman,  the  point  I  am  trying  to  make  is  we  seem  to  be  blam- 
ing lawyers  in  the  coalfields  for  what  we  established  and  we  created. 

Now,  if  there  is  going  to  be  a  change  made,  it  is  going  to  have  to 
be  made  by  us.  If  we  are  going  to  have  to  establish  a  basis  by  which 
we  make  this  determination,  then  again  it  is  going  to  have  to  be 
established  by  us.  For  inst-ance,  we  have  inquired  of  several  lawyers 
in  Kentucky  t-o  come  before  this  committee  and  testify  who  did  not 
want  to  come.  One  of  the  reasons  they  didn't  really  want  to  come 
is  that  they  thought  they  were  going  to  be  on  trial. 

T  want  to  make  it  clear,  and  I  think  you  ought  to  make  it  clear, 
and  the  chairman  ought  to  make  it  clear,  that  this  is  not  the  case.  If 
we  have  made  the  mistake,  then  we  ought  to  admit  we  have  made 
the  mistake  and  I  think  that  is  where  we  stand. 

I  would  much  rather  have  a  system  whereby  lawyers  would  have 
to  establish  the  hourly  cost.  I  think  as  long  as  you  continue  to  make 
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this  an  adversary  proceeding,  and  that  is  exactly  what  it  is,  the 
attorney  should  file  his  claim  and  then  prove  his  claim. 

Now,  unless  we  want  to  change  that  in  the  law,  then  we  are  going 
to  subject  an  individual  to  coming  before  the  Social  Security  office, 
wherever  it  may  be,  and  having  an  individual  within  the  bureaucratic 
system  saying  this  individual  is  not  entitled  to  black  lung  benefits, 
and  then  where  is  his  recourse  ? 

If  his  recourse  is  to  go  to  the  Legal  Aid  Society,  or  go  to  someone 
who  knows  nothing  about  these  claims,  then  I  would  suggest  to  yon 
that  many  of  these  people  are  not  going  to  be  successful  in  thelir 
appeals. 

You  know,  I  find  myself  in  a  very  strange  position.  I  am  not  trying 
to  justify  what  these  lawyers  have  done  and  I  don't  intend  to  justify 
it,  except  to  say  that  it  really  is  not  wrong  and  the  mistake  is  ours. 
We  have  got  to  find  the  means  by  which  we  can  write  a  claimant 
section  in  the  black  lung  law  that  will  see  to  it  that  the  biggest  per- 
centage of  the  recovery  goes  to  the  miner.  Until  we  do  that,  what  we 
are  really  sitting  here  saying  that  we,  as  the  creators  of  the  law, 
have  seen  it  really  not  used  illegally,  and  yet  we  are  being  critical 
of  it. 

Woidd  you  agree  with  that  as  an  analysis ? 

Mr.  PIechler.  I  couldn't  disagree  with  you  more,  Senator  Cook, 
for  the  following  reasons.  No.  1,  I  have  stated,  Mr.  Wilson's  con- 
tracts are  perfectly  legal.  No.  2,  this  should  not  be  an  adversai-y  pro- 
ceeding where  the  miner  comes  in  to  the  Social  Security  office  and 
feels  that  this  is  a  case  of  the  Social  Security  Administration  versus 
the  miner.  The  Social  Security  Administration  is  obligated  under 
the  law  to  help  the  miner  assemble  evidence,  not  to  tell  the  miner 
why  he  should  have  to  go  out  and  hire  a  lawyer  if  the  miner  says  he 
has  heard  of  other  cases  where  claims  have  been  granted  with  the 
help  of  lawyers. 

The  type  of  information  necessary  to  assemble  should  be  assembled 
with  the  assistance  of  the  Social  Security  Administration.  The  United 
j\Iine  Workers  of  America,  the  black  lung  associations,  and  other 
nonlegal,  lay  assistants  have  won  thousands  of  cases  in  the  coal- 
fields without  any  legal  assistance.  T  commend  them  for  their  efforts. 

Senator  Cook.  I  do,  too. 

Mr.  Hechler.  These  are  essentially  volunteer  efforts,  but  the  legal 
profession  tries  to  discourage  them.  There  is  nothing  so  esoteric 
about  a  black  lung  claim  that  requires  the  training  of  a  lawyer  to 
assist  a  miner.  The  Social  Security  Administration  simply  isn't  do- 
ing its  job  right,  and  perhaps  they  are  intimidated  by  the  lawyers 
too. 

It  is  my  contention  that  we  are  opening  an  opportunity  for  many 
attorneys  to  take  out  of  the  benefits,  money  which  really  the  miner 
himself  should  be  entitled  to  keep.  If  the  Federal  Government  wants 
to  subsidize  the  lawyers,  let  them  subsidize  them  in  other  ways  than 
the  payments  that  go  to  the  coal  miners.  Let  them  set  up  Legal  Aid 
Societies  or  legal  ser\dces  where  the  Federal  Government  can  pay 
these  lawyers  to  pro^-ide  whatever  assistance  is  necessary.  But  above 
all,  the  Social  Security  Administration  should  have  an  attorney- 
ombudsman  on  their  staffs  who  can  provide  the  needed  assistance 
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to  the  miners  so  tliey  don't  have  to  go  out  and  waste  money  on  attor- 
ney fees. 

Senator  Cook.  I  don't  disagree  with  anything  you  are  saying.  As 
a  matter  of  fact.  I  wish  it  had  moved  in  that  direction.  It  didn't  move 
in  thfit  direction.  Again  I  say  to  you  that  we  are  presupposing  within 
the  framework  of  the  law  that  we  wrote,  that  the  Social  Security 
Administration  should  have  immediately  taken  these  actions.  And  all 
I  am  saying  to  you  is  what  we  did,  Congressman,  as  we  ran  into  the 
problem  we  always  rim  into  in  Congress,  we  put  that  paragraph  in, 
and  we  say  tJie  Administration  sliall  promulgate  such  rules  and  regu- 
lations as  are  necessary  to  put  this  Act  in  operation. 

So  the  fault  lies  with  us.  And  I  get  back  to  this  because  I  say 
that  what  has  transpired  in  the  past  is  our  responsibility  and  I  think 
we  have  to  assume  it. 

Mr.  Hechler.  I  agree  that  Congress  should  have  foreseen  the 
problem. 

Senator  Cook.  May  I  say  to  you,  Congressman,  there  is  much  dis- 
cussion going  on  in  the  Congress  of  the  United  States  today,  whether 
we  shall  have  a  national  workmen's  compensation  law.  And  may  I 
say  to  you  that  we  are  going  to  run  into  the  very  same  difficult  prob- 
lem of  whether  we  are  going  to  eliminate  the  necessity  of  having  an 
adversary  proceeding,  because  because  that  is  what  we  have  in  the 
workmen's  comp  laws,  if  one  decides  he  does  not  want  to  take  under 
the  registry',  and  we  face  that  same  situation  in  a  far  broader  sense 
than  the  present  black  lung  law. 

So  I  can  only  say  to  3'ou  that  what  we  do  here  today  really  reflects 
itself  on  what  changes  in  the  law  we  are  going  to  make.  And  we  have 
to  he  careful  what  changes  we  make  because  we  don't  want  to  see  to 
it,  for  instance,  that  we  leave  the  prosecution  of  this  claim  up  to  the 
U]MW,  because  in  all  fairness,  we  have  many  individuals  in  our  State 
who  are  not  members  of  the  UMW  and  we  probably  have  many  who 
are  not  members  of  the  Black  Lung  Association,  and  those  people's 
claims  are  enifcitled  to  be  considered  and  they  are  entitled  to  be  given 
the  full  weight  under  the  law  for  them  to  be  approved  for  these 
claims. 

We  have  got  to  do  it  on  the  basis  that  we  know  the  individual  will 
be  fully  and  completely  protected  in  his  rights  and  protected  in  the 
necessity  to  be  fully  represented  in  what  we  have  established  as  an 
ad  versa  rv'  proceeding.  This  is  the  point  I  really  wanted  to  make. 

Thank  you,  Mr.  Chairman. 

Senator  Tunney.  Thank  you.  Senator  Cook. 

Just  one  further  question.  The  Workmen's  Compensation  Board, 
Department  of  Labor  of  Kentuclrv,  hands  out  a  form  to  the  worker 
which  he  has  to  fill  out  in  order  to  receive  compensation.  This  is 
Kentiiclvy,  not  West  Virginia,  but  I  am  going  to  ask  you  whether 
West  Virginia  has  a  similar  paragraph  or  similar  language,  in  the 
claim  fonn  that  they  hand  out.  Quoting  now  from  the  Kentucky 
claim  form :  "Parties  may  appear  in  person  or  by  attorney ;  however, 
if  any  any  person  elects  to  represent  himself,  he  shall  be  held  account- 
able in  the  same  manner  and  the  same  degree  as  qualified  counsel." 

Which  would  suggest  to  me,  if  I  were  a  worker,  that  I  had  better 
get  an  attorney. 
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Senator  Cook.  Well,  may  I  say,  Mr.  Chairman,  you  may  be  rigkt, 
but  I  would  like  to  read  another  section  from  the  statute  I  read, 
which  really  means  that  the  Legislature  of  the  Commonwealth  of 
Kentucky  was  more  careful  in  what  it  wrote  than  the  Congress  of 
the  United  States,  because  it  said  "The  Board  may  reduce  the  attor- 
ney's fee  to  an  amount  commensurate  with  the  services  performed  or 
may  deny  or  reduce  an  attorney's  fee  upon  proof  of  solicitation  of 
employment." 

Now,  we  have  done  better  than  the  Federal  Congress,  really  and 
truly,  because  we  have  said  that  where  attorneys'  fees  under  work- 
men's comp  exist,  which  are  comparable  to  this,  we  ha^^e  put  in  the 
law  the  fact  the  boai'd  may  review  these  things  and  the  board  may 
reduce  compensation  in  relation  to  effort  performed. 

And  I  think  that  is  what  we  have  to  look  to,  language  of  this  kind, 
or  maybe  even  stronger  language  in  the  present  black  lung  laws  at 
the  Federal  level. 

Senator  Tuxnet.  But  in  the  State  of  Kentucky,  70  percent  of  the 
claims  give  to  the  attornej's  full  compensation  to  the  maximum 
amount  allowed  by  the  law. 

Senator  Cook.  May  I  say  to  you,  I  think  we  have  to  pJso  look  at 
the  situation  as  being  a  little  bit  different.  Because  under  workmen's 
comp,  if  one  wishes  to  take  as  a  result  of  having  signed  the  register, 
he  may  do  so  and  he  is  eliminated  from  going  through  this  long  pro- 
cedure. It  is  when  he  decides  liis  injuries  are  such  he  wants  to  take 
outside  of  the  register  that  he  finds  himself  in  a  position  of  hiring 
legal  counsel. 

So  I  think  you  have  to  equate  that  against  the  proposition  that 
even  though  70  percent  of  t;liose  cases  that  are  hired  give  a  full  20 
percent  based  on  the  work  done,  very  few  cases  really  go  to  the  point 
of  going  outside  of  the  register  and  going  outside  of  the  schedule  that 
is  already  established  under  the  law. 

Now,  maybe  we  could  do  that.  Congressman.  Maybe  we  could  set 
specific  benefits  based  on  medical  history,  so  that  these  people  are 
automatically  entitled,  and  then  leave  those  questionable  cases  to  an 
adversary  proceeding.  I  don't  Imow.  But  this  is  certainly  something 
we  can  discuss. 

Mr.  Hechler.  Mr.  Chairman,  I  certainly  concur  with  Senator  Cook 
that  much  of  this  problem  has  resulted  from  the  action  or  inaction 
of  the  Congress,  and  that  is  why  these  hearings  are  very  very  helpful. 

Senator  Cook.  Absolutely. 

Mr.  Hectiler.  I  used  to  worlv  on  the  staff  of  Harr\^  Truman,  when 
President  Tniman  said:  'I  spend  50  percent  of  my  time  trying  to 
persuade  people  to  do  things  they  ouglit  to  be  doing  without  being 
persuaded."  So  I  think  it  is  important  to  bring  out  just  how  the 
attorneys  are  ta-king  advantage  of  the  coal  miners,  and  the  kind  of 
])land  reaction  of  the  Social  Security  AdministraJtion,  "okay,  that  is 
what  the  law  allows,  so  why  worry  about  it  ?" 

So  I  hope,  as  a  result  of  these  hearings,  that  this  law  will  be  clari- 
fied.the  regulations  will  be  sharpened,  tlie  Social  Security  Adminis- 
tration will  be  shaken  up  to  perform  its  duty,  and  above  all,  that  the 
coal  miner  himself  for  whom  the  law  was  intended  will  receive  these 
full  benefits  without  having  tJie  deductions  lopped  off  bv  the  attor- 
neys or  any  other  source. 
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Senator  Cook.  I  agree  with  you,  Congressman.  I  think  what  these 
hearings  really  constitute  are  oA^ersight  hearings  on  a  law  which  was 
enacted  in  1969,  that  we  now  have  an  opportunity  to  look  at  it  and 
look  at  the  things  we  missed  and  look  at  the  overview  of  the  whole 
thing  and  see  what  corrective  measures  ought  to  be  taken  for  the 
benefit  of  the  claimant. 

]Mr.  Hechler.  Eight. 

Senator  Tunney.  Thank  you  very  much.  Congressman. 

Mr.  Hechlek.  Thank  you,  Mv.  Chairman. 

[Testimony  resumes  at  p.  259.] 

Office  of  the  Commissioner, 
Department  of  Health,   Education,  and  Welfare, 

SoicAL  Security  Administration, 

Baltimore,  Md.,  August  14, 1973 
Refer  to  :  DI  :D0  :I 
Hon.  Ken  Hechlee, 
House  of  Bepresentatives. 
Washington,  D.G. 

Dear  Mr.  Hechler:  This  is  in  further  response  to  your  inquiry  concerning 
possible  misrepresentation  in  claims  for  black  lung  benefits  and  the  matter  of 
fees  charged  by  attorneys  in  connection  with  black  lung  claims.  Mr.  Hugh 
Johnson  and  the  other  members  of  my  stafi"  who  recently  met  with  you  to 
discuss  these  matters  have  conveyed  your  concerns  to  me,  and  I  most  assuredly 
share  them. 

Enclosed  is  a  report  prepared  for  me  by  Mr.  Bernard  Popiek,  Director  of  our 
Bureau  of  Disability  Insurance,  which  explains  tlie  various  safeguards  and 
monitoring  techniques  we  use  to  insure  that  the  black  hmg  benefits  program  is 
pixvperly  administei*ed.  I  hope  the  report  will  be  helpful  to  you  in  clarifying 
the  matters  about  which  you  inquired.  If  I  can  be  of  further  help  do  not  hesi- 
tate to  let  me  know. 

Sincerely  yours, 

Arthur  E.  Hess, 
Acting  Commissioner  of  Social  Security. 
Enclosure : 

Report  Concerning  the  Black  Lung  Benefits  Program 

This  report  concerns  Representative  Hechler's  inquiry  concerning  the  possi- 
ble improper  payment  of  black  lung  benefits  and  the  role  of  attorneys  in  repre- 
senting black  lung  claimants. 

In  keeping  with  the  established  Social  Security  Administration  policies,  we 
have  taken  measures  to  carefully  investigate  any  eases  brought  to  our  attention 
where  there  is  a  possibility  of  misrepresentation  of  facts  or  improper  payment 
of  black  lung  benefits.  While  there  have  been  instances  in  which  black  lung 
benefits  payments  have  been  made  erroneously,  these  are  usually  the  result  of 
misunderstanding  or  oversight  and  rarely  result  from  deliberate  misrepresenta- 
tion or  clearly  fraudulent  intent.  We  have  thus  far  had  only  one  instance  in 
which  the  Department  of  Justice  is  being  asked  to  consider  prosecution.  We  of 
course  investigate  carefully  any  situations  where  a  question  of  possible  fraud 
exists  and  have  built  into  the  black  lung  claims  procedures  various  techniques 
for  recognizing  and  investigating  indications  of  fraud.  Representative  Hechler 
may  be  assured  that  we  are  dedicated  to  insuring  tlie  integrity  of  the  black 
limg  benefits  program  as  well  as-  all  other  programs  we  administer. 

Consistent  \\ith  our  policies,  we  are  always  mindful  of  the  concept  of  pro- 
viding full  and  continuous  service  to  claimants  in  the  pursuit  of  their  claims. 
Our  social  security  olfices  are  continuing  to  do  everything  possible  to  assist 
claimants  to  the  fullest  extent  practicable  within  the  limitations  imposed  by 
staffing  and  availability  of  facilities.  When  a  claimant  inquires  about  the  need 
for  attorney  representation,  our  regular  procedures  call  for  the  people  in  his 
social  security  office  to  advise  him  that  they  will  assist  him  fully  with  his 
claim  but  that  he  has  the  right  to  obtain  an  attorney  if  that  is  his  wish.  As 
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Representative  Ileehler  is  undoubtedly  aware,  the  bulk  of  claims  processed  do 
not  involve  attorney  representation.  ^  c,  ^  ..     *  ^ 

Under  the  19T2  amendments  to  the  Federal  Coal  INIine  Health  and  bafety  Act, 
the  provisions  of  the  Social  Security  Act  relating  to  representation  of  claimants 
and  the  consideration  of  fees  now  apply  in  black  lung  claims.  Accordingly,  while 
claimants  foT  black  lung  benefits  may  appoint  representatives  of  their  ovm 
choosing  to  assist  them  in  connection  with  their  black  lung  claims,  the  Social 
Security  Administration  is  responsible  for  setting  the  maximum  fee  that  the 
representative  may  charge  his  client  for  the  services  he  renders  in  administra- 
tive proceedings.  When  the  representative  is  an  attorney,  and  a  detemiination 
favorable  to  the  claimant  is  reached,  the  Adminisitration  may  withhold  up  to 
25%  of  the  claimant's  past  due  benefits  to  meet  the  attorney's  fee.  Before 
charging  a  fee,  however,  the  representative  is  required  to  submit,  for  the 
approval  of  the  Administration,  a  petition  showing  the  fee  he  proposes  to 
charge  together  with  a  detailed  description  of  each  type  of  service  he  rendered 
and  the  amoimt  of  time  spent  on  each.  A  copy  of  the  fee  petition  is  provided 
the  claimant  and  he  is  given  an  opportunity  to  object  to  or  raise  questions 
about  the  representative's  statements. 

On  the  basis  of  the  fee  petition  and  the  facts  of  the  claims,  the  Administra- 
tion will  determine  the  amount  of  a  reasonable  fee  and  will  notify  both  the 
attorney  and  the  claimant.  If  either  the  attorney  or  the  claimant  takes  issue 
with  the  amount  of  the  authorized  fee.  the  case  is  thoroughly  reviewed  to  as- 
sure that  a  proper  fee  has  l)een  set.  Under  the  law,  an  attorney  is  prohibited 
from  charging  a  claimant  any  higher  fee  than  is  approved  by  the  Administra- 
tion. 

Representative  Hechler  may  be  interested  to  know  that,  while  his  average 
retroactive  benefit  payment  in  black  lung  claims  is  about  $3500.00,  the  approved 
attorney  fee  generally  ranges  l)etween  $350  to  $400,  which  is  a  much  smaller 
fee  than  is  usually  requested.  Tlie  recent  publicity  about  exce.'^.sive  attorney  fees 
is  related  to  fees  awarded  under  State  workmen's  compensation  programs  which 
are  not  under  our  control.  We  are  closely  monitoring  the  repre.sentation  of 
claimants  and  the  regulation  of  attorney  fees  in  an  effort  to  insure  that  black 
lung  benefits  applicants  are  fully  protected  under  the  Law  from  any  unethical 
solicitation  or  exorbitiint  fee  charges  by  representatives. 

We  will,  of  course,  continue  to  seek  out  the  best  and  most  equitable  medical 
and  administrative  techniques  in  carrying  out  the  black  hmg  benefits  program, 

Bernard  Popick, 
Director,  Bureau  of  Disability  Insurance. 

Office  of  the  Commissioner, 
Department   of   Heai.tpi.    EniroATioN.    and   Welfare, 

Social  Secl'^rity  Administration, 

Baltimore,  Bid.,  August  21,  1973. 
Hon.  Ken  Hechler, 
House  of  Representatives, 
'Washington,  D.C. 

Dear  Mr.  Hechler:  This  is  in  response  to  an  inquiry  from  your  office  about 
fees  approved  under  the  black  lung  program  for  attoirneys  in  West  Virginia. 

As  I  believe  you  know,  we  have  been  reviewing  our  activities  and  procedures 
as  to  handling  of  attoTuey  fee  petitions,  and  in  the  course  of  that  work  a  table 
of  figures  on  attorney  fee  petitions  from  West  Virginia  was  derived.  These  data 
were  made  available  to  representatives  of  the  General  Accounting  Office  and 
I  am  enclosing  a  copy  for  your  information. 

You  will  note  that  the  average  of  fees  allowed  has  been  less  than  one-tliird 
the  average  of  fees  requested. 
With  best  regards, 
Sincerely  yours, 

Arthur  E.  Hess, 
Acting  Commissioner  of  Social  Security. 
Enclosure : 
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BLACK  LUNG  FEE  ACTIVITY  OF  ATTORNEYS  FROM  THE  STATE  OF  WEST  VIRGINIA 

[Through  May  31,  1973] 

Total  fees  requested $374,006.90 

Total  fees  approved 114,977.  81 

Number  of  fees  approved 290 

Average  requested  fee $1,289.68 

Average  approved  fee $396.48 


Attorney 


Number  of 
fees  approved 


Average  fee 
requested 


Average  fee 
approved 


Attorney 


Number  of 
fees  approved 
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requested 
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approved 
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7... 
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200.  00 
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500.  00 
300.  00 

2,  009.  22 
1,615.34 

450.  00 
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350.  00 

565.  34 

866.  93 

300.  00 

670.  00 

857.  47 

500.  00 

1,719.68 

700.  00 

650.  00 
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589.93  28.- 
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362.50  30-. 

100.00  311- 
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4 
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»  Member  of  a  law  firm. 


Senator  Tunney.  Our  next  witness  is  Mr.  Cawood  Smith,  attorney, 
Harlan,  Ky. 

STATEMENT  OE  CAWOOD  SMITH,  ATTORNEY,  HARLAN,  HARLAN 

COUNTY,  KY. 


Senator  Tunxet.  ]Mr.  Smith,  I  note  your  staitement  is  quite  long. 
It  would  be  helpful  if  you  can  summarize  it.  But  if  you  cannot — 
because  I  think  your  testimony  is  very  important — ^please  feel  free 
to  read  the  whole  thing. 

Mr.  Smith.  I  don't  know  wliether  T  can  sunimiar'ize  it  or  not.  I  can 
release  th^  preliminary  page  there  about  my  qualifications  and  who 
I  am,  and  so  forth. 

Senator  Tuxxey.  Fine.  Then  read  it  in  its  entirety.  Yours  is  an 
important  statement. 

Sir.  Smith.  I  think  I  am  the  only  one  here  of  the  attorneys. 

Senator  Tuxxey.  That  is  right.  It  is  an  important  statement. 

Mr.  Smith.  I  am  the  only  one  of  the  attorneys  that  agreed  to  come 
up  here,  probably,  and  I  am  very  happy  to  appear  before  you. 

Senator  Tuxxey.  You  are  the  only  attorney  tliat  we  invited  that 
accepted  our  invitation,  and  the  subcommittee  very  definitely  appre- 
ciates it.  I  assure  you,  we  didn't  invite  you  up  here,  as  S^enator  Cook 
has  suggested,  to  harangue  you.  "We  inidted  you  to  get  information. 

Mr.  Smith.  My  name  is  Cawood  Smith.  I "^ reside  at  Harlan,  Har- 
lan County,  Ky.  I  am  a  regularly  licensed  and  practicing  attorney  of 
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the  State  of  Kentucky,  having  been  practicing  for  a  period  of_  ap- 
proximately 23  years.  I  was  in^dted  to  appear  before  your  committee 
by  Hon.  John  V.  Trmney,  Chairman,  by  letter  dated  September  13, 
1973,  and  I  was  asked  to  testify  before  the  committee  regardino-  my 
experience  as  a  practitioner  in  Kentucky  under  the  Kentucky  Work- 
men's Coanpensation  Law,  and  I  was  asked  to  give  my  position  on 
the  present  system  under  both  State  and  Federal  Law  of  payments 
of  attorney's  "fees  to  lawyers,  its  advantages  and  defects,  and  ways  in 
which  it  might  be  changed  or  improved. 

About  85  percemt  of  mv  practice  for  the  p^ast  8  years  has  been  in 
the  field  of  axlministrative  law,  mainly  worlonen's  compensation  cases 
within  the  State  of  Kentucky,  and  particularly  occupational  disease 
cases,  commonly  called  coal  worker's  pneumoconiosis  or,  as  the  Fed- 
eral people  have  named  it,  black  lung.  I  served  as  a  member  of  the 
Kentucky  Workmen's  Compensation  Board  for  a  period  of  approxi- 
mately 5  velars  from  1960  until  1965,  wherein  we  had  the  duty  of 
deciding  workmen's  compensation  cases  that  came  before  us,  includ- 
ing those  cases  that  involved  ti-auma.  as  well  as  those  involving  an 
occupational  disease  such  as  coal  worker's  pneumoconiosis. 

This  statement  is  drawn  from  my  personal  observation  and  experi- 
ence and  is  not  to  be  considered  as  that  of  another  attorney  or  group 
of  attorneys.  The  Honorable  Glenn  W.  Denham,  president  of  the 
Kentucky  Bar  Association,  is  making  a  statement  specifically  on 
what  we*  call  the  Federal  Black  Lung  Benefits,  and  I  was  trying  in 
this  one  to  give  a  "nuts  and  bolts"  of  the  practice  in  the  compensa- 
tion cases  in  Kentucky — not  in  Illinois  and  Oalifoniia,  but  in  Ken- 
tucky— ^in  the  area  of  adversary  proceedings. 

Senator  Cook.  As  you  go  on,  I  am  going  to  have  to  duck  out  about 
15  minutes  and  then  will  be  right  back.  I  have  read  your  statement, 
and  T  will  be  back  because  there  are  a  number  of  questions  I  do  want 
txi  ask  you  ahout  it.  I  don't  want  to  be  impolite,  but  I  will  run  out 
and  run  back. 

]Mr.  Si*iiTH.  Thank  you.  Senator  Cook. 

As  backgroimd,  it  is  important  to  bring  to  the  attention  of  the 
committee  the  distinction  between  the  practice  of  occupational  disease 
cases  that  are  practiced  under  the  Kentuclry  Workmen's  Compensa- 
tion Law,  and  that  practiced  under  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  the  Federal  Government,  better  known  as  "Black 
Lung  Benefits  Act."  The  former  is  an  adversary  proceeding  and  the 
latter  is  considered  a  nonadversary  proceeding. 

I  think  in  the  eyes  of  the  public,  as  Senator  Cook  said  a  while  ago, 
it  is  very  much  adversary.  You  will  see  that  very  much  so  later  on. 

The  committee  musit  tal:e  note  of  the  fact  that  the  very  reason  for 
Congress  instituting  or  legislating  the  Federal  Coal  Mine  Health  and 
Safety  Act  as  a.mended  by  the  Black  Lung  Benefits  Act  of  1972,  was 
because  the  coal  miner  and  his  widow  and  dependents  were  not  being 
adequately  conipensated  bv  the  A^arious  States  in  the  United  States 
for  disabilities  resulting  from  the  inhalation  by  the  coal  miner  of 
coal  dust,  silica  dust,  caBle  smoke  and  noxious  gases  encoimtered  in 
his  work  in  and  aroimd  the  coal  mines,  and  that  by  reason  thereof,  it 
was  necessary  for  the  Federal  Government  to  pre-empt  the  States 
and  provide  for  these  miners  who  had  become  disabled  to  work,  and 
for  their  widows  and  other  dependents. 
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That  has  an  indirect  side  on  the  attorneys'  fees,  later  on,  that  these 
fellows  have  earned,  including  myself. 

I  can  state  with  some  authority  that  it  was  very  difficult  for  a  coal 
miner  to  obtain  a  total  disability  award  in  the  State  of  Kentucky 
from  the  Kentucky  Workmen's  Compensation  Board  on  the  basis  of 
an  occupational  disease  from  the  time  of  its  inception  in  the  1940's 
up  to  aroimd  1960,  at  which  time  the  occupational  disease,  j)nemnoc- 
oniosis  and/or  silicosis  or  black  lung,  had  become  more  familiar  and 
recognizable  by  the  physicians  in  the  State,  the  Workmen's  Compen- 
sation Board  members,  and  the  lawyers  involved  in  the  litigation 
before  the  Board.  From  aroimd  1960  until  1969,  the  local  physicians 
of  the  miners,  the  physicians  in  the  States,  as  well  as  the  attorneys 
practicing  this  speciality,  inchiding  the  Kentucky  Workmen's  Com- 
pensation Board  members,  became  more  aware  of  the  occupational 
disease,  and  many  pliysicians  developed  more  expertise  in  the  diagno- 
sis of  the  occupational  disease,  and  the  claims  during  this  period  by 
coal  miners  were  more  frequent,  resulting  in  more  awards  fix)m  the 
Kentucky  Worlanen's  Compensation  Board. 

However,  it  was  in  the  year  of  1969,  when  the  U.S.  Congress  dis- 
cussed, had  hearings  on,  and  finally  passed  the  Federal  Coal  Mine 
Health  and  Safety  Act  that  the  coal  miners,  not  only  in  the  State  of 
Kentuckv^  but  the  other  coal  mining  States,  became  more  aware, 
through  their  labor  unions  and  the  news  media,  of  the  occupational 
disease  of  coal  workers  pneumoconiosia  (black  lung).  The  public  at 
large,  including  the  physicians  over  the  State,  as  well  as  the  attorneys 
and  the  members  of  the  Kentucky  Worlonen's  Compensation  Board, 
became  more  knowledgeable  of  the  disease.  The  period  from  1960  up 
to  the  present  caused  a  great  influx  of  cases  that  would  come  into 
attorney's  offices,  particularly  those  who  had  developed  a  certain 
expertise  in  the  practice  of  workmen's  compensation  cases,  like  my- 
self, and  therefore,  these  attorneys,  including  myself,  necessarily  ob- 
tained and  represented  these  miners  during  this  period,  and  became 
quite  successful  in  obtaining  the  miner  an  adequate  award.  And,  it 
necessarily  followed  that  these  attorneys,  of  which  the  committee  is 
acquainted  in  eastern  Kentucky,  received  the  bulk  of  the  practice 
which  is  centered  in  eastern  Kentucky. 

A  great  factor  in  determiuiug  the  amount  of  an  award  which  a 
l^articular  claimant  recei^^ed  in  a  case,  and  thus,  the  attorney's  fee, 
was  the  fact  that  the  attorney  began  convincing  the  Board,  backed 
by  Court  decisions,  and  by  physicians  and/or  a  vocational  expert, 
that  once  the  Board  decided  that  a  man  had  an  occupational  disease 
as  a  result  of  his  mining  experience,  notwitlistanding  that  his  breath- 
ing capacity  may  not  be  so  low,  he  was  occupation  ally  totally  disabled 
as  distinguished  from  functionally  disabled. 

Senator  Tuxnet.  ^Miat  you  are  saying  then,  is  that  if  it  had  not 
been  for  an  attorney  at  that  paiticular  point  in  time,  that  the  miner 
would  have  received  substantially  less  from  tJie  State  in  the  form  of 
compensation  for  his  injury? 

Mr.  Smith.  Yes.  We  kept  harping  on  that  point  and  finally  the 
Court  of  Appeals  agreed  with  us,  and  that  set  the  standard  for  the 
board. 

Once  the  board  decided  that  a  miner  had  an  occupataonal  disease 
and  that  it  would  be  injurious  to  his  health  to  continue  in  or  around 
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the  mines,  tliey  found  it  would  almost  be  impossible  for  him  to  obtain 
a  job  outside  "the  coal  industry  because  of  the  occupational  pneumo- 
coniosis. The  Board  recognized  the  difference  between  functional 
disabildty  to  the  body,  and  the  oocupatdomail  disability  of  the  miner, 
because  of  the  occupational  pneumoooniosiis.  Also,  I  would  estimate 
that  the  average  coal  miner  we  represent  has  only  a  6th  grade  educa- 
tion, has  followed  mining  (manual  labor)  all  of  his  life,  is  past  50 
years  of  age,  and  his  prognosis  for  rehabilitation  for  a  job  outside  of 
the  mining  industiy  is  very  poor.  In  other  words,  the  court,  and  the 
board  recognized  the  principle  that  a  mineir  who  has  an  occupational 
disease  and  cannot  obtain  work  is  just  as  disabled  as  a  man  who  has 
a  broken  back  and  cannot  perform  his  work. 

There  is  the  key. 

As  a  result  of  the  influx  of  cases,  the  attorney  who  had  over  the 
years  established  an  expertise  in  representing  coal  minei-s  was  able 
to  develop  a  large  volume  of  practice,  and  thus,  receiive  the  attorney's 
fees  which  you  have,  I  am  sure,  reiad  about  in  the  Courier-Journal  of 
Kentucky,  if  not  other  media,  or  from  investigations  that  have  been 
made  by  this  committee. 

Now,  I  tried  to  give  some  nuts  and  bolts  in  here  of  the  anatomy  of 
an  occupational  disease  case.  I  think  sometimes  we  delve  so  much  in 
theology  and  deviations,  and  forget  what  actually  goes  on  in  a  oomp 
case. 

It  is  submitted  to  the  committee  that  it  must  recognize  that  the 
practice  of  occupational  disease  cases  under  the  Kentucky  Workmen's 
Compensation  Law,  is  an  adversary  proceeding  throughout. 

Now  in  some  States  it  may  not  be. 

I  know  of  no  case  where  a  miner  hais  settled  his  prospective  claim 
based  on  an  occupational  disease  in  the  State  of  Kentucky,  without 
first  filing  a  written  appld cation  for  adjustment  of  claim. 

And  I  believe  you  have  a  sample  there.  Senator  Tunney  and  Sena- 
tor Cook.  I  wanted  to  stick  that  on  there,  and  you  could  see  a  fellow 
with  a  low-grade  education  maybe  could  not  fill  it  out.  This  is 
authorized  by  the  Department  of  Labor.  They  give  us  those  forms 
free,  of  course. 

This  written  form  11  or  petition,  if  you  wish,  is  four  pages,  and 
must  be  filled  out  with  care.  A  great  many  of  our  coal  miners  cannot 
read  or  write,  let  alone  try  to  fill  out  one  of  these  forms.  It  will  be 
noted  that  he  must  give  his  complete  work  history  in  or  around  tlie 
mines,  and  it  takes  much  more  time — and  brother,  that's  hard  to  get, 
lots  of  time — to  prepare  a  miner's  application  properly  than  it 
would  to  prepare  a  personal  injury  action  based  upon  negligence  in 
a  common  law  court. 

I  can  prepare  a  negligence  petition  complaint  nuicli  more  quickly 
than  I  can  these. 

He  must  have  been  examined  by  at  least  two  physicians,  and  he 
must  file  two  medical  reports  with  his  application  in  support  of  his 
claim.  The  defendant  coal  company  (employer)  and  the  Commis- 
sioner of  Labor,  as  custodian  of  the  special  fund,  are  made  defend- 
ants. 

And  I  gave  the  footnote  there  to  explain  what  that  special  fund  is 
and  how  it  is  made  up. 
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The  defendants  in  the  claim — this  is  the  ke}-,  I  think,  if  they  want 
to  save  attorneys'  fees — the  defendants  in  the  claim — I  think  it  is  a 
very  good  statute — have  60  days  from  the  filing  of  the  claim  with 
the  board,  within  which  to  notify  the  board  and  the  claimant 
whether  or  not  the  claim  will  be  resisted.  In  other  words,  they  study 
the  reports.  The  claims  are.  with  very,  very  few  exceptions,  always 
resisted,  if  not  by  the  employer,  by  the  defendant,  special  fund.  I 
suppose  the  special  funds  takes  that  route  when  it  can  win  enough 
out  of  them  to  justify  resisting  them  automatically.  I  have  never 
had  a  case  where  a  nonresistance  has  been  filed  by  all  defendants, 
except  one  or  two  cases  where  there  was  an  over-sight  on  the  part  of 
that  defendant. 

Once  the  notice  of  resistance  is  filed,  the  burden  of  proof,  and  the 
burden  of  persuasion,  as  Senator  Cook  was  talking  about  a  while 
ago,  is  on  the  claimant.  He  must  prove  affirmatively  that  the  Ken- 
tucky Workmen's  Compensation  Board  has  jurisdiction,  lay  testi- 
mony to  show  his  disability,  his  average  weekly  wage,  timely  notice 
to  his  last  employer,  and  up  until  January  1973.  that  he  had  been 
exposed  to  dust  irritants  in  or  around  the  mines  for  a  period  of  at 
least  2  years  contiiuiously  within  the  State  of  Kentucky  immediately 
before  he  became  disabled  with  the  occupational  disease  on  which  he 
based  his  claim.  This  proof  is  put  on  at  a  field  hearing  before  a 
hearing  officer  provided  by  the  board.  Then,  the  claimant  must 
obtain  via  deposition  all  the  physicians  that  he  thinks — and  that  is 
based  on  experiences — that  he  will  need  to  persuade  the  board  that 
he  does,  in  fact,  have  an  occupational  disease  and  is  disabled  there- 
from. 

The  controversy  in  reading  and  interpretation  of  X-rays  also 
applies  to  Federal  Black  Lung  claims.  Two  doctors  could  read  the 
same  X-ray  and  one  say  he  has  pneumoconiosis  stage  1,  and  the 
other  says  he  doesn't  have  it. 

The  burden  of  proof  and  persuasion  always  remains  with  the 
claimant  as  in  common  law  cases.  The  risk  of  nonpersuasion  is 
always  on  the  claimant.  The  gathering  of  medical  proof  to  support  a 
plaintiff's  claim  in  occupational  disease  cases  is  a  most  difficult  and 
time-consuming  task. 

I  don't  play  golf,  so  I  have  a  little  more  time  to  do  it. 

The  claimant  must  be  sent  to  various  physicians,  including  radiol- 
ogists, to  be  examined,  either  by  his  attorney  or  on  his  own  volition, 
within  the  State  of  Kentuclrs%  and  many  physicians  outside  the 
State  of  Kentucky,  particularly  in  a  highly  contested  claim. 

In  fact,  I  went  to  San  Diego  last  year  on  a  case  and  took  a  depo- 
sition, to  give  you  an  example,  to  try  to  prove  the  pneumoconiosis 
was  the  cause  of  or  contributing  cause  of  this  man's  death.  The 
miner  died.  We  have  cases  like  that.  They  are  a  great  challenge. 

But  remember,  it  is  always  within  the  20  percent  maximum  we 
have  our  fees  there.  If  I  had  some  minimum  set.  I  probably 
wouldn't  have  struggled  that  hard.  His  case  is  still  pending.  We  are 
still  fighting  it. 

Most  cases  that  I  have  practiced,  I  have  averaged  obtaining  depo- 
sitions and  medical  testimony  of  at  least  three  or  four  physicians. 
before  the  case  is  to  be  submitted  for  opinion  and  award  or  order  of 
the  board. 

24-625 — 74 IS 
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You  put  on  direct  testimony  and  you  don't  want  to  argue  with 
them  when  you  are  putting  on  rebuttal,  that  you  should  have  put 
that  on  direct,  so  you  try  to  get  your  case  in  pretty  good  shape 
before  you  submit  it. 

I  have  deposed  as  many  as  nine  physicians  on  direct  and  in  rebut- 
tal in  some  cases.  It  has  been  my  practice  to  include  the  deposition 
of  a  vocational  expert,  which  I  think  is  very  important,  to  prove 
that  the  plaintiff,  if  he  does  suffer  from  an  occupational  disease,  is 
unemployable  in  the  local  area,  and  in  Kentucky,  or  in  other  States, 
for  that  matter. 

If  he  goes  up  to  Detroit  to  get  a  job,  he  is  45  years  old,  healthy 
looking  fellow,  looks  as  good  as  any  of  us  here,  and  he  walks  up 
there  beside  a  man  that  has  got  a  clear  chest,  a  clear  lung,  it  is  just 
like  waving  a  red  flag  in  front  of  a  bull — they  just  won't  hire  him. 
So  he  can't  obtain  a  job.  Pulmonary  functionwise,  he  can  perform, 
but  occupationally  wise,  he  is  as  totally  disabled  as  a  man  with  a 
broken  back  and  in  bed,  because  he  can't  get  a  job. 

After  the  plaintiff  puts  on  his  evidence,  then  the  defendant  or 
defendants  put  on  their  evidence,  which  may  consist  of  anywhere 
from  one  physician  to  nine  or  more. 

They  used  to  run  us  ragged. 

The  claimant's  lawyer  must  travel  and  cross-examine  the  defend- 
ants' expert  witness.  After  the  defendant  is  through  taking  his  depo- 
sitions, which  are  usually  medical,  the  plaintiff,  in  many  instances, 
takes  depositions  in  rebuttal  from  medical  experts,  and  where  we 
feel  necessary,  we  have  two  physicians  and  the  other  fellow  gets  two, 
and  we  get  someone  in  rebuttal  because  we  want  to  win  this  man's 
case,  if  we  can,  honestly,  and  the  defendant  sometimes  takes  in  sur- 
rebuttal.  The  committee's  attention  is  called  to  the  important  fact 
that  physicians  have  different  opinions  relative  to  diagnosing  an 
occupational  disease  of  the  lungs. 

That  is  the  key  to  the  thing. 

In  a  claim  before  the  Board,  it  is  not  uncommon  for  several  phy- 
sicians to  testify  that  claimant  does  have  an  occupational  disease 
based  on  exposure,  history  and  X-ray  reading,  and  several  physi- 
cians to  testify  for  defendants  that  he  does  not  have  an  occupational 
disease  based  upon  the  history,  exposure  and  X-rays  obtained  by 
defendants.  On  many  occasions,  physicians  will  read  the  same  X-ray 
of  the  claimant's  lungs  differently,  one  diagnosing  pneumoconiosis, 
ancl  the  other  making  a  negative  diagnosis  from  that  same  X-ray. 
This  makes  the  cases  highly  controversial.  And  that  pinpoints  your 
fees,  too.  The  case  is  finally  submitted  by  order  of  the  Board"  for 
opinion  and  judgment  of  the  Board. 

After  the  case  is  submitted  to  the  Board,  it  is  necessary  that  a 
brief  be  filed,  and  in  that  brief,  it  is  shown  to  the  Board  that  you 
have  met  all  the  preliminary  burden  of  proof  in  all  particulars,  set 
out  all  of  his  medical  proof,  showing  what  pages  it  is,  just  like  you 
are  filing  a  brief  to  the  courts,  and  then  persuade  the  Board  that  the 
plaintiff  or  claimant  does,  in  fact,  suffer  from  an  occupational  dis- 
ease, and  that  he  is  totally  disabled  therefrom,  and  is  entitled  to 
maximum  benefits.  The  claimant  can  easily  lose  his  case  on  technical- 
ities under  the  law  in  Kentucky 
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I  saw  an  attorney  the  other  day  put  on  two.  I  felt  sorry  for  him. 
Pie  lost  the  man's  case  in  5  minutes.  Evidently,  he  didn't  have  a 
proper  claim.  But  I  just  happened  to  see  that  before  I  came  up.  Not 
that  I  couldn't  lose  a  case,  too,  but  I  don't  think  I  would  miss  that — 
particularly  on  giving  timely  notice  to  his  last  employer,  which 
almost  requires  him  to  be  a  physician,  and  the  recjuirement  that  he 
must  be  exposed  to  the  hazards  of  an  occupational  disease  within  the 
State  of  Kentucky  continuously  for  a  period  of  at  least  2  years 
immediately  next  before  his  disability  from  the  occupational  disease. 

I  won  a  lot  of  cases  under  that,  and  lost  some. 

In  most  all  cases  I  have  handled,  it  takes  from  8  months  to  a  year 
or  a  year  and  one-half,  and  on  many  occasions,  much  longer  where  a 
case  is  appealed,  to  complete  an  occupational  disease  claim.  Then, 
from  the  time  of  the  award  to  the  time  a  claimant  actually  receives 
his  money,  it  is  about  5  or  6  weeks.  From  the  time  I  first  get  a 
claim,  until  we  complete  it,  I  would  estimate  that  a  claimant  would 
be  in  our  office,  see  us  on  the  street,  or  at  home,  through  phone  calls 
or  otherwise,  approximately  50  times  relative  to  his  claim. 

I  wouldn't  mind  saying  he  would  see  me  once  a  week.  That  would 
be  52  times.  We  are  not  complaining,  but  I  am  just  showing  you 
what  it  is. 

It  is  necessary  that  we  loan  money  to  most  of  our  clients — some  of 
our  attorneys  don't  come  out  and  say  this,  but  I  think  it  is  ethical 
you  loan  people  money,  as  long  as  you  keep  it  on  a  loan  basis — but 
anyway,  for  travel  expenses.  He  doesn't  have  any  money  usually 
when  he  quits  work.  You  will  have  one  miner  out  of  65  or  70  that 
has  saved  some  money.  You  always  have  some. 

It  is  necessary  that  we  loan  money  to  many  of  our  clients  in  these 
cases  to  puj  their  house  rent,  or  for  school  necessities  when  their 
children  have  to  continue  in  school.  We  have  liim  in  almost  every 
phase  of  his  life  when  we  take  his  case. 

In  fact,  I  hate  to  leave  my  office  to  go  to  lunch  a  lot  of  times 
because  they  are  stopping  me  and  asking  me  about  it. 

We  are  assisting  him,  wdth  notifying  him  of  his  rights  under  the 
Black  Lung  Benehts  Act,  as  well  as  social  security  benefits,  by  fur- 
nishing medical  reports  and  other  reports  we  have  gathered  from  his 
medical  records.  In  other  words,  the  medical  records  I  make  up  for 
him  in  his  comp  case,  I  can  use  for  his  black  lung  benefits,  you  see, 
and  his  public  assistance.  We  don't  charge  him  anything  for  that 
sort  of  thing,  unless  it  gets  up  to  a  point  where  they  have  denied 
him  two  or  three  times  and  we  have  to  take  him  on  that,  too.  We 
hope  he  would  get  it  without  a  lawyer. 

The  query  of  the  committee  may  be — How  is  it  that  a  few  attor- 
neys in  eastern  Kentucky  are  grossing  as  much  money  practicing 
miner's  occupational  disease  claims — I  see  that  the  Honorable  Sena- 
tor from  West  Virginia  is  interested  in  that,  that  just  preceded  me — 
under  the  Kentucky  Workmen's  Compensation  Law?  The  simple 
answer  is — for  myself,  through  extremely  hard  work  and  long  hours 
on  my  part,  and  that  of  my  partner.  Honorable  Jolin  C.  Carter — 
who  has  been  with  me  since  March  1,  1972 — plus  a  highly  efficient 
office  staff,  which  includes  two  competent  secretaries,  we  are  able  to 
handle  a  large  volmne  of  cases  in  this  field.  With  the  expertise 


266 

developed  over  the  years  in  the  practice  of  these  cases  and  being  able 
to  handle  them  on  a  volume  basis,  with  a  highly  efficient  office  staff 
and  organization,  we  can  give  each  claimant  comj^etent  and  adequate 
legal  representation. 

"The  committee's  attention  is  called  to  the  fact  that  the  Kentucky 
Workmen's  Compensation  Board  is  composed  of  five  hard  working 
and  competent  attorneys — who  have  all  practiced  law  in  the  common 
law  courts  and  before  administrative  bodies,  each  having  20  years 
experience  or  more,  in  the  general  practice  of  law.  It  is  they  who 
pass  on  our  fees,  upon  motion  by  the  attorney  for  claimant  with 
proper  notice  to  all  parties.  These  five  attorneys  refused  to  let  the 
news  media  set  the  attorney's  fees  in  Kentucky  in  workmen's  com- 
j)ensation  occupational  disease  cases,  even  though  they  have  had  tre- 
mendous pressure  put  upon  them  to  do  so.  The  members  of  the  Ken- 
tucky Workmen's  Compensation  Board  are  not  only  competent,  but 
they  have  fortitude.  They  are  certainly  better  acquainted  with  what 
work  goes  on  in  a  workmen's  compensation  occupational  disease  case 
than  the  news  media.  They  look  at  each  individual  case  file  and 
know  the  attorney  and  his  work  product.  The  Kentucky  Workmen's 
Compensation  Board  has  formulated  the  following  regulation  in  ref- 
erence to  attorneys'  fees  of  claimants'  attorney : 
[WCB-l-6,  Section  24] 

All  applications  and/or  motions  for  attorney's  fees  filed  pursuant  to  KRS 
342.320(1),  shall  be  made  in  writing  and  served  on  all  parties,  including  the 
claimant.  Each  application  and/or  motion  shall  be  supported  by  a  detailed 
statement,  made  in  affidavit  form,  as  to  the  amount  of  work  done,  time  spent, 
complexity  of  issues  involved,  and  any  related  materials  in  connection  with  the 
services  of  the  attorney  making  the  application  and/or  motion  for  the  fee. 

That  is,  Mr.  Chairman,  the  lawyers  have  to  set  out  the  work  they 
have  done. 

And  Senator  Cook  mentioned  this  awhile  ago.  I  put  this  on  as  a 
supplement.  I  realized  I  left  it  out,  because  you  called  me  up  pretty 
late — September  13. 1  spent  some  time  on  it,  but  I  had  to  rush : 

The  Kentucky  Workmen's  Compensation  Board  is  authorized  by 
statute  KES  342.320(1)  to  allow  an  attorney's  fee  not  to  exceed  "an 
amount  equal  to  20  percent  of  the  amount  recovered."  There  is  no 
allowance  or  additional  attorneys'  fees  for  appellate  procedure,  nor 
is  there  any  allowance  for  the  collection  of  medical  benefits  or 
funeral  expenses.  The  attorneys'  fees  are  paid  from  the  claimaiit's 
award  by  the  defendant,  but  the  defendant  pays  the  claimant's 
attorney's  fee  in  a  lumi^  sum  and  is  given  credit  against  the  claim- 
ant's award,  dating  back  from  the  last  week  for  which  benefits  are 
due  thereunder. 

A  lot  of  States  have  trouble  there.  He  gets  all  his  back  ipnj  imme- 
diately in  Kentucky.  Our  fee  comes  from — I  call  it  the  fore-end,  but 
it  is  really  the  backend  of  the  claimant's  award  the  last  part  of  the 
claimant's  award  and  they  don't  affect  him  immediately. 

For  a  comparison  of  Kentucky  with  other  States,  I  have  cited, 
lifted  attorneys'  fees  table  21  from  Larson's,  which  you  can  look  at. 
And  you  see  there  several  States  like  Kentucky  have  a  maximum 
attorney's  fee  limitation,  like  20  percent,  up  to  20  percent.  Some  of 
them  are  lower  than  Kentucky,  some  are  higher,  but  you  never  know 
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what  these  people  are  doing  over  in  here  in  some  of  these  States. 
They  just  say  "subject  to  approval  of  board  or  court."' 

Out  in  Texas  or  somewhere,  I  don't  know  what  the  attorney's  fee 
is,  but  I  imagine  you  will  find  that  Kentucky  may  hit  a  fairly 
medium  statutory  maximum  in  attorney's  fees. 

I  notice  in  reading  from  Larson's,  he  has  found  they  have  given 
25  percent,  33I/3  percent,  and  up  to  40  percent  in  a  particular  case.  A 
lot  of  times  that  is  when  it  has  gone  to  the  Court  of  Appeals,  but  I 
think  it  is  very  important  that  in  Kentucky,  we  are  not  allowed  any 
more  in  appellate  procedure.  If  we  take  the  cases  on,  there  is  no 
allowance  for  an  attorney's  fee  there. 

The  committee  must  recognize  that  the  Kentucky  Workmen's 
Compensation  Board  is  a  quasi- judicial  body,  and  that  its  members 
must  remain  independent  and  objective,  just  as  a  judge  or  judges  in 
a  common  law  court.  They  must  remain  free  of  undue  influence 
from  the  news  media.  State  or  Federal  Government,  as  long  as  they 
stay  within  the  law. 

Attorney's  fees  should  not  be  set  by  the  news  media  and  large  cor- 
poration.s.  This  should  be  left  to  the  courts  and  administrative 
bodies.  However,  this  is  what  could  happen  if  American  jurisprud- 
ence is  socialized.  It  has  been  said  that  the  easiest  way  to  destroy  a 
democracy  (such  as  ours)  is  to  get  rid  of  the  attorneys,  and  the 
attorney-client  relationship  in  the  community,  county.  State,  and  the 
Nation,  and  socialize  the  practice  of  law.  To  socialize  the  practice  of 
law  desti'oys  a  poor  man's  freedom  of  choice.  An  attorney,  to  have  a 
sound  relationship  with  his  client,  must  have  no  other  master  in  that 
particular  case.  Certainly,  he  must  not  look  to  a  government 
bureaucracy — I  suppose  in  black  lung  cases  and  social  security  cases 
for  fees  you  must  look  to  them — a  news  media,  or  a  corporate  body 
or  association  to  direct  him  in  the  representation  of  that  particular 
client. 

The  question  that  arises  before  the  committee  is  how  should  a  fee 
be  determined  in  administrative  law  cases,  such  as  those  cases  that 
come  under  the  Workmen's  Compensation  Law  of  Kentucky,  and  the 
following  is  Avhat  I  consider  as  factors  that  should  be  considered  in 
these  particular  cases,  and  you  will  find  that  these  factors  are  nor- 
mally what  is  considered  in  determining  an  attorney's  fee  in  most  all 
adversary  proceedings,  as  follows : 

(1)  Amount  recovered  for  claimant.  You  have  to  start  there.  If 
you  are  going  to  give  him  one-tenth  of  1  percent,  you  have  to  take  it 
from  the  amount  recovered.  So  that  is  paramount. 

(2)  Whether  the  fee  is  on  a  contingency  basis  with  claimant  by 
agreement,  either  oral  or  written,  contingent  on  whether  the  case  is 
won. 

(3)  Time  spent  in  preparation,  pleadings,  exhibits,  hearings, 
briefs,  and  legal  memorandums, 

(4)  Xumber  of  office  conferences,  phone  calls,  letters  and  out-of- 
office  conferences.  That  is  very  important  in  our  Kentucky  procedure 
because  we  live  with  them.  We  are  not  in  a  big  city — large  enough. 
Harlan  is  about,  it  used  to  be  about  5,000  now  it  is  about  3,500.  So 
when  you  come  out  of  your  office,  you  are  going  to  be  tied  up  with 
clients,  also. 
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(5)  Time  spent  in  scheduling  of  physicians,  stenographers,  and 
deposing  of  expert  witnesses  in  direct  and  cross-examination.  This  is 
a  tremendous  thing.  My  secretary  sets  those  up.  She  has  got  to  set 
up  the  stenographer,  the  doctors,  she  has  got  to  notify  the  other 
attorney.  And  that  is  time  consuming.  That  is  both  in  direct  and 
cross-examination. 

(6)  Expenses  and  disbursements,  including  loans  to  clients  in  liti- 
gation of  his  claim,  travel,  physicians'  examinations,  et  cetera.  We 
normally  loan  our  clients  money  to  be  examined  by  a  doctor,  in 
order  to  present  his  case, 

(7)  Length  of  time  attorney  actually  has  claim  in  his  hands 
before  it  is  finalized. 

(8)  Expertise  of  attorneys  involved. 

(9)  Loss  of  attorney's  opportunity  to  secure  other  employment, 
when  his  time  is  almost  wholly  consumed  with  his  specialty.  Like 
mine.  This  thing  blows  over  here  in  a  year  or  two  and  I  will  be  left 
here — of  course,  I  try  to  keep  my  hand  in  trial  practice  occasionally, 
when  I  get  it,  but  this  influx  of  cases  is  dwindling  down  now  in 
Kentucky,  so  I  will  be  left  holding  the  bag  if  all  I  do  is  practice 
comp.  So  you  are  actually — you  have  taken  away  maybe  4  or  5  years 
or  8  years  of  your  life  that  you  could  have  spent  more  roundly  in 
trial  court. 

(10)  The  fee  customarily  charged  in  the  locality  for  similar  legal 
services,  particularly  where  the  fee  is  on  a  contingent  basis.  Conti- 
gent  fee  in  common  law  negligence  cases  is  generally  25%,  331/3  per- 
cent, and  40  percent  in  Kentucky.  Twenty-five  if  settled  out  of  court, 
and  costs,  or  40  in  case  of  an  appeal  is  not  uncommon  at  all. 

I  am  putting  that  in  there  so  you  can  look  back  at  the  20  percent 
in  comp  cases.  Because  you  have  strictly  an  adversary  proceeding  in 
both  of  them. 

(11)  Complexity  involved  in  particular  litigation  or  a  particular 
case. 

(12)  ]\Iaximum  amount  authorized  by  law.  Of  course,  you  are  nec- 
essarily guided  Ijy  that  in  your  fee.  In  Kentucky  it  is  20  percent  of 
the  amount  oflf'ered  and  doesn't  cover  appellate  work. 

(13)  Who  is  paying  attorney's  fee  if  on  a  contingent  basis,  claim- 
ant, employer  or  insurance  carrier.  This  is  an  important  thing  to  me, 
who  is  paying  the  attorney's  fee.  A  lot  of  these  cases,  you  say  the 
government  is  paying  the  black  lung.  But  if  you  have  a  plaintiff  on 
a  contingent  fee  basis  and  it  is  coming  from  his  pay  check,  the  em- 
ployer doesn't  have  too  much  to  say  about  it,  as  he  would  if  he  was 
paying  some  of  the  fee.  You  understand  ? 

You  are  trying  to  keep  the  relationship  of  attorney  and  client  in 
this  country  as  much  as  we  can,  and  the  monetary  incentive  of  the 
attorney  should  be  so  great,  plus  his  competency,  that  he  will  drive 
this  case  right  on  through  the  courts  and  get  an  opinion  on  it  and 
win  it.  But  if  tlie  fee  is  paid  by  the  employer,  like  some  States  pro- 
vide, or  it  is  paid  by  the  insurance  carrier  or  employer,  then  he 
should  have  a  say  so. 

In  Kentucky  we  have  a  case  holding,  DepoMinent  of  Highways  vs. 
Coomh^  that  an  employer  tried  to  fight  one  of  our  fees  one  time,  he 
said  it  was  too  much,  and  they  said  he  didn't  have  a  standing  in 
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court.  They  said  that  the  attorney's  fee  was  between  the  claimant 
and  his  attorney.  That  is  a  Comp  Board  case  and  it  still  stands.  I 
just  read  that  one  lately. 

(14)  Is  there  any  provision  for  an  additional  attorney  fee  on 
appellate  levels  ? 

Also,  the  attention  of  the  committee  is  called  to  the  fact  that  wjien 
a  case  is  appealed  from  the  compensation  board  to  a  court  in  Ken- 
tucky, even  to  our  highest  court,  there  is  no  extra  attorney's  fee 
allowed,  whether  won  or  lost.  Where  a  claimant  dies  after  an  award 
is  granted  him,  we  generally  assist  the  widow  in  obtaining  benefits 
for  herself  and  infants  without  charge,  in  most  cases.  No  fees  are 
ever  charged  for  obtaining  medical  or  burial  expenses  for  the  claim- 
ant in  Kentucky. 

And,  I  would  further  like  to  bring  to  the  attention  of  this  com- 
mittee the  fact  that  the  attorney  whose  income,  like  myself,  and  my 
partner,  is  derived  largely  or  almost  in  full  from  contingent  fees 
must  realize  enough  from  his  successful  cases  to  give  him  a  fair 
compensation  for  the  time  invested  in  both  successful  and  unsuccess- 
ful cases. 

Senator  Tunney.  Can  I  just  ask  you — first  of  all,  let  me  state, 
parenthetically,  that  I  think  that  you  obviously  are  an  expert  in 
workmen's  compensation  cases. 

Mr.  Smith.  Well,  thank  you.  Some  people  might  not  think  so. 

Senator  Tunney.  I  think  it  is  clear  that  you  are  inasmuch  as  you 
do  so  well  on  a  contingent  fee  basis. 

Let  me  ask  you,  what  percentage  of  the  cases  do  you  lose  ? 

Mr.  Smith!  Well,  that  is  a  good  question.  The  percentage  of  cases 
lost  has  become  much  less  since  the  doctor  became  more  acquainted 
with  what,  this  fibrosis,  and  he  detected  the  disease.  They  used  to 
not  detect  it,  call  it  fungi,  or  TB,  or — they  had  names  for  it. 

I  would  say,  what  percentage  of  cases  lost — I  think  this  year  I 
have  lost  8  or  10. 

Senator  Tunnet.  Out  of  how  many?  One  percent  of  your  cases? 

Mr.  Smith.  No,  it  would  be  more  than  that,  I  guess,  this  particu- 
lar year.  I  haven't  had  a  lot  of  cases  go  through  so  much  this  year. 
Although  the  income  shows — a  lot  of  those,  they  keep  overlapping 
from  year  to  year.  We  have  cases  finished  in  1972,  the  attorney's  fee 
motion  didn't  go  in  maybe  until  December,  and  then  it  comes  in 
1973,  so  it  looks  like  you  have  made  a  lot  this  year. 

I  would  say  quite  a  bit  of  what  was  in  the  Courier-Journal  the 
other  day,  217,000,  something  like  that.  About  150,000  was  cases  I 
worked  on  and  practiced  last  year,  but  you  have  to  get  your  motion 
for  attorney's  fee  in  and  it  lies  around  maybe  a  week  or  so  with  the 
board  and  when  they  pass  on  it,  it  is  over  in  the  next  year  when 
they  pass  on  the  fee. 

And  you  might  have  some  trouble  with  the  Internal  Eevenue 
Department,  I  hope  not,  as  long  as  I  pay  taxes. 

Senator  Tunney,  I  am  not  trying  to  put  you  on  the  spot,  but 

Mr.  Smith.  I  see  exactly  what  you  are  trying  to  say 

Senator  Tunney.  And  I  want  you  to  know  again  that  I  can  see 
where  a  less  qualified  attorney  could  lose  a  far  higher  percentage  of 
the  cases,  not  laiowing  how  to  go  about  preparing  a  case  for  trial,  or 
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preparing  the  case  for  the  board,  but  what  would  you  imagine  your 
l^ercentage  of  loss  is  ?  It  must  be  around  1  or  2  percent. 

Mr,  Smith.  Well,  I  would  think  it  would  be  between  5  and  10 
percent.  I  would  say  that.  We  might  check  the  records  down  there 
and  you  could  be  right. 

Senator  Tunney.  I  don't  know,  I  have  not  checked  the  records, 
and  I  have  not  read  the  article  that  you  are  referring  to  in  the  Cou- 
rier-Journal. But  I  have,  of  course,  had  my  staff  read  all  of  the  rele- 
vant press  statements  and  interpretative  reports,  and  I  am  aware,  of 
course,  what  compensation  the  top  attorneys  receiving,  including 
yourself,  from  the  handling  of  these  cases. 

Mr.  Smith.  If  you  are  successful  enough  in  them,  the  fee  may  be 
too  high. 

Senator  Tunney.  I  am  not  suggesting  that,  I  am  not  suggesting 
that  at  all.  I  am  perhaps  suggesting  that  the  whole  procedure  needs 
to  be  reformed, 

Mr,  Smith,  Well,  if  I  get  on  over  in  here,  we  can  see  where  we 
can  do  some  of  that. 

Senator  Tunney,  I  see,  OK, 

Mr.  Smith,  We  have  some  of  the  special  fund  representatives  here 
and  I  am  quite  sure  they  are  trying  to  work  out  something,  too, 
wliere  we  can,  I  will  have  more  time  and  get  over  in  the  Circuit 
Court,  Senator  Tunney,  where  I  can  tangle  with  the  jury  a  little 
more.  We  kind  of  like  that,  you  laiow. 

This  "Federal  Government  Made  Good  Investment,"  I  don't  Imow 
whether  I  should  have  put  it  in  or  not,  but  I  put  it  in  and  I  will  tell 
you  why.  In  some  of  these  States,  the  coal  mining  States,  as  you 
know,  if  you  show  your  case  in  the  State  is  futile,  you  can  go  ahead 
and  file  your  black  lung  claim.  Right?  I  mean  in  the  Federal  Gov- 
ernment, you  see.  Either  the  statute  of  limitation  has  run,  the  out- 
side limit  of  5,  or  1  year.  We  have  some  little  doodads  in  our  statute 
that  makes  it  highly  technical — that  is  the  reason  we  have  law  suits — 
but  say  that  Kentucky  was  not  paying  good,  wliat  we  see  as  ade- 
quate fees  to  the^ones  that  had  the  expertise  in  comp  cases,  we  would 
have  just  written  a  little  letter  for  the  client  and  sent  it  over  to  the 
Federal  people,  and  say — "We  don't  think  this  man  can  win  his 
compensation  case  in  Kentucky,  let  him  get  his  black  lung,"  You 
see  ? 

That  is  where  I  am  showing  that  the  Federal  Government  made  a 
good  investment,  and  I  won't  read  all  of  that — it  puts  it  back  on  the 
State  where  it  belongs,  really,  I  don't  want  Kentucky  to  pay  out  any 
more  than  it  has  to,  but  it  puts  it  back  there  where  it  should  have 
been  if  they  had  been  doing  the  job.  They  wouldn't  have  had  to 
pre-empt  the  States,  would  they  not,  if  the  miners  had  been  getting 
adequate  representation,  or  if  they  had  the  adequate  law  passed. 

Senator  Tunney,  Clearly,  the  Congress  felt  that  the  miners  were 
not  getting  an  adequate  compensation  and  that  is  why  they  passed 
the  Federal  law. 

Mr,  Smith,  That  is  right.  But  I  do  add  here  Kentucky  had  a 
good  workmen's  compensation  law,  one  of  the  best  ones  of  the 
States,  and  therefore  we  fell  heir,  I  guess,  the  ones  that  had  this 
expertise,  and  when  the  influx  of  practice  came  in,  it  was  just  like 
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where  they  are  putting  in  a  highway  expressway  and  the  attorneys 
that  are  experts  in  condemnation  suits,  get  the  bulk  of  the  cases. 

I  was  talking  to  one  who  has  83  of  them.  He  has  expertise  in  con- 
demnation cases.  He  goes  to  jury  trial,  of  course.  His  is  on  33V3  of 
the  amount  above  what  was  offered  to  him  for  settlement. 

This  thing  passes.  The  compensation  cases  coming  in  to  Frankfort 
now  in  Kentucky  are  dwindling  to  some  extent.  We  have  western 
Kentucky  that  evidently  doesn't  have  the  silica  content  that  eastern 
Kentucky  has,  I  don't  know,  or  maybe  the  doctors  haven't  been  edu- 
cated to  find  it.  But  I  think  they  are  dwindling  and  this  influx  of 
practice.  I  don't  think  you  will  have  the  big  attorneys'  fees  coming  in, 
like  you  had  when  they  publicized  it  so  much  in  1969.  Because  every 
coal  operator,  the  union  and  everybody,  said  go  down  and  be 
checked  up  and  get  that  black  lung,  you  know.  They  found  out  they 
had  it,  somebody  diagnosed  it,  they  had  to  do  something  about  it.  So 
they  used  to  come  in  to  our  office  and  say — well,  we  have  to  file  here, 
unless  it  is  futile ;  they  said  it  had  to  be  futile  to  file  in  Kentucky  if 
you  filed  with  the  Federal  Government  for  black  lung. 

I  am  talking  about  this  investment.  Say  we  got  a  man  an  award 
that  was  equal  to  $2.5,000  and  his  attorney's  fee  was  $4,500.  I  am 
trying  to  say  there  is  the  investment  that  the  Federal  Government 
saved  $21,000,  did  it  not?  If  the  attorney  had  stated  that  case  was 
futile  for  him  to  file  in  Kentucliy — are  you  following  me  ? 

Senator  Tuxxey.  Yes. 

Mr.  Smith.  The  key  questions,  it  is  submitted,  before  this  Subcom- 
mittee, is  whether  or  not  the  coal  miner  is  getting  an  adequate  and 
competent  representation  in  his  quest  for  benefits  under  the  Compen- 
sation Act  of  Kentucky,  or  Acts  of  the  individual  States,  as  well  as 
whether  or  not  he  is  getting  adequate  and  competent  representation 
under  the  Federal  Coal  Mine  Health  and  Safety  Act  as  amended  by 
the  Black  Lung  Benefits  Act  of  1972.  And,  the  heart  of  the  problem 
should  be  and  that  which  should  be  paramount  in  this  committee's 
mind — Is  the  claimant,  where  there  is  Federal  funding  involved, 
receiving  full  benefits  to  which  he  is  entitled  under  the  law  ? 

I  believe  that  is  the  heart  of  it.  We  don't  hear  anything  out  of  the 
ones  that  don't  need  an  attorney. 

Will  the  claimant  receive  the  full  benefits  to  which  he  is  entitled 
under  the  law,  without  a  lawyer?  How  much  is  a  good  lawyer 
worth  ?  I  sure  don't  loiow. 

I  will  finish  on  "Defects  and  Improvements." 

(1)  It  is  my  opinion,  at  the  present  time,  that  a  large  number  of 
miners  and  their  dependents  who  have  been  turned  down  on  their 
"Black  Lung"  claims — and  there  is  a  lot  of  them.  I  wish  you  would 
have  the  opportunity  to  come  to  my  office  in  Harlan,  I  welcome  you 
to  come  down  and  see  how  many  are  sitting  out  there  and  absorbing 
your  time — we  want  to  give  them  time— that  are  wanting  help — are 
not  getting  adequate  and  competent  legal  representation  because 
very  few  attorneys  in  coal  mining  regions  will  take  the  claims 
because  of  the  inadequacy  of  the  attorney's  fees  that  have  been 
allowed  heretofore.  This  puts  too  heavy  a  load  on  just  a  few  attor- 
neys who  take  the  cases  in  this  region,  such  as  our  firm,  particularly 
where  the  cases  are  on  a  contingent  fee  basis. 
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I  have  500  of  those  cases  there,  Senator,  right  now.  And  you  can 
see  if  they  had  had  these  hearings  maybe  gradually,  but  they  start 
having  hearings,  the  other  attorney  with  me  and  myself  are  going  to 
be  wholly  absorbed  in  these.  And  I  can  see  myself  losing — that  is 
what  I  am  talking  about,  when  you  try  to  have  some  expertise — I 
can  see  myself  losing  a  good  jury  trial  case  or  being  a  little  neglect- 
ful of  a  $100,000  personal  injury  case,  which  I  am  trying  to  stick  to, 
because  I  want  to  keep  my  finger  in  the  general  practice. 

I  like  to  be  fairly  well  balanced.  I  hate  to  get  way  off  on  the  far 
end,  and  after  this  is  over,  they  say  "There  goes  that  compensation 
lawyer,  I  don't  believe  he  would  do  too  well  over  there  in  Common 
Law  Court." 

(2)  The  miners  or  their  widows  are  having  to  wait  too  long  for  a 
decision,  and  too  long  for  a  hearing  in  "Black  Lung"  cases. 

If  they  get  it  over  with,  it  would  be  much  better,  but  it  is  linger- 
ing so. 

(3)  The  Federal  Government  needs  to  set  guidelines  for  attorneys' 
fees  that  would  be  consistent — and  you  have  some  reports,  and  I 
think  Mr.  Denham  has  some,  where  one  lawyer  had  actually  taken  a 
deposition  in  a  case  and  got  maybe  $750  and  then  in  another  case,  he 
hadn't  done  near  as  much  work  and  got  $1,000,  or  something  of  that 
sort,  you  know. 

I  don't  know.  Of  course,  I  get  into  that. 

The  Federal  Government  needs  guidelines  on  it  and  they  should 
realize  that  a  difference  of  opinion  expressed  by  medical  experts  in 
reading  of  X-rays  and  results  of  pulmonary  function  studies  in  the 
"black  lung"  field,  makes  the  case  substantially  an  adversary  pro- 
ceeding as  far  as  the  attorneys  are  concerned. 

I  think  Senator  Cook  and  yourself  mentioned  awhile  ago  this  was 
an  adversary  proceeding  anyway.  I  thought  it  was  a  nonadversary 
proceeding.  Basically,  it  was  intended  to  be. 

(4:)  Attorneys  should  set  attorneys'  fees. 

That  is  a  little  blunt,  but  who  is  going  to  determine  the  expertise 
of  an  attorney  and  the  technical  things  that  he  does,  besides  an 
attorney  ?  However,  I  would  like  to  qualify  that  a  little  bit,  and  cer- 
tainly there  ought  to  be  some  lay  people  on  it,  on  a  committee  that 
is  setting  these  attorneys'  fees,  in  Baltimore  or  Washington,  D.C., 
wherever  they  are  setting  them. 

I  don't  mean  to  say  that  attorneys  should  form  a  trust.  I  think 
certainly  representation  of  a  layman  should  be  on  the  committee  or 
the  board  setting  attorneys'  fees.  I  think  what  happens,  they  have  so 
many  of  these  claims  coming  through  that  they  have  one  fellow  look 
at  it  one  way  and  one  another,  and  that  is  the  reason  you  have  your 
inconsistencies  in  attorneys'  fees. 

(5)  As  to  Kentucky  Workmen's  Compensation  occupational  dis- 
ease cases,  the  special  fund-defendarit  and  the  employer-defendant, 
could  work  together  before  a  claim  ever  reaches  an  attorney,  investi- 
gate it  and  settle  the  claim  with  the  approval  of  the  board,  if  any,  if 
they  would  see  to  it  that  the  miner  got  an  adequate  award.  This 
would  eliminate  an  attorney's  fee  altogether.  You  wouldn't  have  the 
problem. 

(6)  As  to  occupational  disease  cases  in  Kentucky,  the  employer 
and  special  fund  have  time  within  60  days  after  a  claim  is  filed  by 
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an  attorney  to  investigate,  see  if  the  miner's  claim  is  justifiable,  and 
settle  the  case  with  the  approval  of  the  board.  This  would  reduce  the 
amount  of  an  attorney's  fee  tremendously. 

(7)  Even  after  resistance  has  been  filed  to  a  claim  (and  before 
claimant's  attorney  has  performed  so  much  work  in  the  case)  the 
defendants  could  determine  that  the  claim  was  justifiable  and  settle 
it,  or  have  it  submitted  without  opposition.  This  would  greatly 
reduce  the  amount  of  the  attorney's  fee,  I  believe. 

(8)  If  the  defendants  let  a  lawyer  and  his  miner-client  work, 
obtain  all  of  their  evidence,  including  medical,  and  have  his  case  all 
but  won,  then  decided  to  withdraw  resistance,  it  is  believed  that  this 
should  not  reduce  the  attorney's  fee  substantially. 

(9)  If  Congress  wants  to  abolish  the  contingent  fee  system  in 
Federal  funded  claims  (eliminate  freedom  of  choice  and  contract  by 
claimants — and  this  is  a  pretty  broad  statement — as  the  large  corpo- 
rations, associations  and  the  wealthy  may  wish  it  to  do)  then  the 
attorney  representing  poor  people  should  be  guaranteed  a  fair  and 
reasonable  attorney's  fee  in  all  cases,  and  the  claimant's  reasonable 
and  necessary  expenses,  including  medical  and  travel  expenses,  in 
prosecuting  his  claim,  should  be  paid  by  the  Government  or 
employer,  whether  won  or  lost. 

If  you  are  representing  the  insurance  carrier,  or  company,  they 
pay  whether  they  won  or  lost,  so  maybe  they  might  want  to  do  us 
that  waJ^ 

Conclusion:  Although  I  believe  the  subject  of  attorney's  fees  is  a 
pertinent  subject  of  inquiry  by  this  committee — and  I  certainly 
think  it  is  because  you  have  been  paying  out,  you  are  actually  in 
effect  directly  paying  attorneys'  fees  and  I  think  you  have  a  legiti- 
mate reason  to  inquire — I  believe  that  the  most  im])ortant  questions 
that  we  should  all  ask  ourselves  are  these : 

Is  the  coal  miner  getting  adequate  and  competent  legal  representa- 
tion in  his  quest  for  benefits  under  the  Black  Lung  Benefits  Act? 

If  he  is  not,  would  raising  the  fees  or  giving  better  fees  do  it? 

If  not,  should  the  Federal  Government  furnish  the  miner  with 
free  legal  representation — this,  I  think,  could  be  done — and  pay 
an  adequate  salary  to  legal  representatives  of  tlie  miners  or  their 
dependents  to  represent  them  when  their  claim  is  denied  at  a 
certain  level.  If  practicing  these  claims  is  considered  as  a  nonadver- 
sary  proceeding,  then  this  could  easily  be  done. 

And  pay  adequate  salary.  As  you  know,  Senator  Tunney,  sometimes 
Federal  salaries  don't  go  that  extra  mile. 

He  Yv-ouldn't  have  gone  to  San  Diego  as  I  did  on  the  death  case,  to 
get  the  doctors  that  were  over  the  bedside  with  this  man  when  he 
died,  when  he  was  gasping  for  breath,  as  a  result  of  pneumocon- 
oiosis. 

If  the  Government  cannot  furnish  competent  legal  representatives, 
could  the  unions, — and  this  is  very  important  in  our  region,  they 
have  been  doing  a  lot  of  talking  up  there  but  I  haven't  seen  them 
bring  a  legal  representative  up  there  to  help  these  people — such  as 
the  United  Mine  Workers  of  America,  the  Progressive  ISIine  Work- 
ers of  America,  or  the  Southern  Labor  Union,  or  other  labor  organi- 
zations, furnish  competent  legal  representatives  to  its  miner  mem- 
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bers,  who  has  been  denied  claims,  placing  their  offices  in  a  county  or 
district  that  would  make  them  readily  accessible  to  the  miner,  his 
widow  or  other  dependents.  I  think  this  would  be  a  noble  gesture  by 
the  unions  and  I  challenge  them  to  this  task. 

Say  in  Harlan,  they  can  have  one  man  there  and  pay  him  a  salary 
and  see  that  their  people  get  represented  and  then  they  wouldn't 
have  to  come  to  my  office  or  somebody  else's  office,  where  they  say  we 
might  be  charging  too  much  fee. 

Finally,  if  neither  of  the  above  can  be  accomplished,  can  the  Gov- 
ernment so  set  up  provisions  and  standards  which  will  assure  the 
private  attorney  that  if  he  gives  a  miner  adequate  and  competent 
legal  representation  in  his  quest  for  benefits  under  the  Black  Lung 
Benefits  Act,  will  he  be  assured  of  a  reasonable  and  fair  attorney's 
fee  for  his  services  rendered,  within  the  limits  allowed  by  law  ? 

Mr.  Smith.  I  am  sorry  I  took  so  long,  but 

Senator  Tunney.  No,  I  am  glad  that  you  did. 

Mr.   Smith    [continuing].   Since  I  was  the  only  one  here- 


Senator  Tunney.  I  am  glad  that  you  did.  You  represent  the 
attorneys  adequately. 

I  would  like  to  just  lay  a  foundation  for  some  of  the  questions  I 
will  be  asking.  Let  us  say  that  a  miner  with  no  dependents  files  a 
claim  both  for  Federal  and  State  benefits.  It  is  my  understanding 
the  Federal  Government  guarantees  $170  per  month ;  is  that  correct  ? 

Mr.  Smith.  If  he  has  black  lung  and  his  claim  is  being  filed  in 
the  State  ? 

Senator  Tunney.  Yes.  The  Federal  Government  guarantees  under 
the  Black  Lung  Act,  $170  a  month ;  is  that  correct  ? 

Mr.  Smith.  I  believe  that  would  be  correct. 

Senator  Tunney.  Now,  let  us  say  at  the  State  level  this  miner 
receives  $100  a  month  and  he  is  charged  attorney's  fees  of  20  per- 
cent. It  is  my  understanding  that  the  Federal  Government  will  con- 
sider that  he  only  received  $80  a  month  in  benefits 

Mr.  Smith.  That  is  right. 

Senator  Tunney  [continuing].  And  the  Federal  Government  will 
pay  $90  a  month  to  make  up  the  difference  between  the  $80  he  is 
deemed  to  have  received  and  the  $170,  which  the  Federal  Govern- 
ment authorizes  be  paid  to  the  miner. 

And  the  long  and  short  of  it  is  that  the  Federal  Government  indi- 
rectly pays  the  attorney's  fees 

Mr.  Smith.  Yes,  sir. 

Senator  Tunney.  [continuing].  For  the  work  that  the  attorney 
does  before  the  State  board. 

Mr.  Smith.  Yes,  sir.  That  is  what  I  put  in  a  paragraph  saying 
that  it  was  a  good  Federal  investment. 

Senator  Tunney.  I  want  to  make  sure  I  have  that  clarified  in  my 
own  mind.  It  was  my  understanding  that  was  correct. 

It  is  my  understanding  then,  that  the  Federal  Government  in 
effect  is  paying  attorneys'  fees. 

Mr.  Smith.  Yes,  sir.  Not  only  that,  sir,  they  are  paying  the  expen- 
ses, too.  If  I  loan  him  money  to  be  examined  by  a  physician,  who  I 
think  is  what  we  call  plaintiff's  and  defendant's  doctors,  who  would 
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give  him  a  fair  shake,  if  his  X-ray  is  not  too  good  when  he  first 
takes  it,  it  is  too  dark,  too  light,  he  will  get  it  where  he  has  good 
technique. 

The  technique  in  X-rays  is  the  whole  thing.  Of  course,  as  I  said, 
you  can  take  the  same  X-ray  and  one  specialist  will  read  it,  "No,  I 
can't  hardly  see  pneumoconiosis  stage  1  there."'  Pie  will  have  a  0/1 — 
possibility;  questionable.  If  you  are  representing  your  client,  you 
want  to  get  the  doctor  that  sees  it  there,  stage  1,  or  whatever  it  is, 
and  give  it  clear.  You  don't  want  to  take  testimony  of  a  fellow  that 
is  kind  of  hanging  up,  has  his  "mug"  on  one  side  and  his  "wump" 
on  the  other  side. 

Or  did  I  get  j'ou  off  there  ? 

Senator  Tuxxfa'.  I  understand  what  you  are  sajdng.  I  just  would 
like  to  establish  some 

Mr.  Smith.  But  his  expenses  are  added  on  that,  too,  which  I  think 
still  you  have  a  good  investment.  Isn't  the  whole  idea — the  whole 
idea  in  our  country  is  that  each  State  take  their  industrial 
hazards 

Senator  Tuxxey.  Right. 

Mr.  Smith.  I  love  Kentucky.  Of  course,  they  have  done  a  good 
job.  They  had  a  good  comp  law.  You  had  some  States  that  didn't 
have  a  provision  for  silicosis,  or  didn't  have  a  provision  for  overall 
coverage  of  occupational  diseases,  and  thus  the  Federal  Government 
stepped  in. 

Senator  Tux^xey.  I  understand  that  in  Kentucky  in  1972,  there 
were  11  attorneys  who  earned  in  excess  of  $100,000  handling  these 
black  lung  cases. 

Mr.  Smith.  Yes.  sir. 

Senator  Tuxxey.  This  was  at  the  State  level,  and  also  pursuing 
claims  against  the  Federal  Government  under  the  Black  Lung  Act. 
There  was  one  attorney  who  made  in  excess  of  a  million  dollars  in 
that  1  year. 

Mr.  Smith.  Yes.  sir.  That  is  true. 

Senator  Tuxxey.  ]\Iy  hypothesis  is — and  I  will  state  my  hypothe- 
sis so  you  understand  it  as  I  ask  these  ciiiestions — that  there  is  some- 
thing very  wrong  with  a  law  that  enables  in  excess  of  a  million  dol- 
lars to  be  earned  by  an  attorney  who  is  handling  these  claims  for 
workmen,  when  the  only  real  justifiable  issue  is  whether  or  not  the 
miner  has  the  disease. 

Mr.  Smith.  That  is  the  crux  of  it. 

Senator  Tux'X'ey.  That  is  the  crux  of  it.  It  is  very  different  from 
a  negligence  claim  case,  where  you  not  only  have  to  prove  that  there 
is  injury  and  the  extent  of  the  injury,  and  that  can  be  very  tricky 
when  you  try  and  piove  the  extent  of  the  injury,  but  you  also  have 
to  prove  that  the  other  party  is  responsible.  And  when  you  are  uti- 
lizing a  standard  of  negligence,  that  can  involve  a  very  difficult 
burden  of  proof,  indeed,  for  the  plaintiff. 

But  in  the  black  lung  cases,  all  essentially  which  you  have  to  dem- 
onstrate is  that  the  client  has  the  disease. 

Mr.  Smith.  You  have  to  have  disability. 

Senator  Tuxxey.  Disability.  Well,  I  think  it  speaks  for  itself,  if 
you  had  the  disease,  you  are  disabled,  as  you  have  suggested.  A 
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person  may  not  be  disabled,  but  he  won't  be  able  to  find  employment 
if  he  has  the  disease. 

And  it  was  clear  that  what  the  Congress  intended  to  do  when  they 
established  this  compensation  procedure  under  the  Federal  Act,  was 
to  compensate  miners  who  had  the  disease. 

Mr.  Smith.  That  is  it. 

Senator  Tunney.  And  there  was  no  question  of  negligence  on  the 
jjart  of  the  employer. 

Mr.  Smith.  Right. 

Senator  Tunney.  And  a  law  which  enables  an  attorney  to  earn 
over  a  million  dollars  in  a  year's  time  because  that  attorney  is  able 
to  demonstrate  that  his  clients  have  the  disease  is  just  not  working 
correctly.  It  is  not  protecting  the  taxpayers,  it  seems  to  me. 

Mr.  Smith.  Well,  I  can  see  that.  Of  course,  I  am  just  sj^eaking 
for  myself  in  cases,  but  in  that  figure,  if  that  attorney  had  four  or 
five  attorneys  in  his  firm,  or  more 

Senator  Tunney.  I  understand  that,  but  you  see,  you  either  have 
the  disease  or  you  don't  have  the  disease.  And  I  recognize  that  phy- 
sicians can  have  differences  of  opinion  on  matters  of  that  sort,  but  it 
would  seem  to  me  that  in  the  vast  percentage  of  the  cases,  it  should 
be  very  clear  whether  the  man  has  the  disease  or  doesn't  have  the 
disease. 

Now,  I  can  understand  why  attorneys  such  as  yourself  are  taking 
advantage  of  a  law  which  is  on  the  books,  and  I  don't  mean  this  in 
any  unethical  sense,  believe  me.  I  thin!-:  that  you,  as  I  indicated  ear- 
lier, are  an  extremely  competent  attorney,  and  I  am  sure,  consider- 
ing the  language  in  the  Kentucky  Workmen's  Compensation  form, 
which  says  that  "a  party  may  appear  in  person;  however,  if  any 
person  elects  to  represent  himself,  he  shall  be  held  accountable  in  the 
same  manner  and  the  same  degree  as  qualified  counsel,"  that  if  I 
were  not  an  attorney,  I  would  go  to  an  expert  to  i:>ursue  my  claim. 

But  what  I  am  saying  is,  there  is  something  very  fundamentally 
wrong  with  a  law  that  requires  a  miner  to  get  this  kind  of  legal  rep- 
resentation in  order  to  benefit  from  an  act  which  has  been  passed  by 
the  Congress  when  the  essential  ]:)roof  is  really  a  medical  proof  of 
whether  or  not  the  miner  has  the  disease. 

I  also  appreciate  the  fact  that  many  of  the  miners  are  illiterate 
and  cannot  fill  out  forms,  but  does  that  mean  that  the  taxpayers  of 
the  country  have  to  subsidize  to  the  degree  that  they  are,  the  attor- 
neys who  are  filling  out  the  forms  and  are  arranging  appointments 
for  the  miners  with  the  physicians  ? 

Mr.  Smith.  And  taking  those  depositions.  You  have  to  move. 

Senator  Tunney.  Yes,  I  understand  the  taking  of  the  depositions, 
but  it  seems  to  me,  as  I  say,  that  there  is  something  wrong  with  an 
act  wliich  is  designed  to  benefit  the  miner,  but  which  in  effect  is 
acting  as  a  major  bonanza  for  competent  attorneys  who  have  devel- 
oped a  degree  of  expertise  in  being  able  to  set  up  doctors'  appoint- 
ments and  fill  out  workmen's  compensation  forms.  And  I  just  can't 
believe  that  the  law  should  work  in  this  form. 

Now,  just  some  questions  that  come  to  mind.  Under  an  ideal  state 
of  affairs,  why  should  it  require  an  attorney,  for  instance,  to  set  up 
a  doctor's  appointment?  Why  couldn't  the  claimant  be  referred  by 
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the  Board  to  a  panel  of  physicians  who  could,  as  a  routine  matter, 
give  diagnoses  for  the  hundreds  of  claims  that  come  in  every  month 
under  the  State  law  ? 

Mr.  Smith.  The  answer  to  that  might  be  that  I  think  some  States 
may  have  that.  But  jou  only  have  there— j^ou  might  have  a  group  of 
very  conservative  doctors,  Senator  Tunney,  and  they  wouldn't  give 
liim  justice  in  it.  You  might  have  after  that,  let  the  man  step  in, 
obtain  an  attorney,  and  proceed  with  his  own  selected  doctors. 

Senator  Tunney.  By  conservative  doctors,  you  are  saying  that 
tlie  doctors  would  be  so  concerned  about  the  cash  payments  distrib- 
uted under  the  legislation,  that  they  would  diagnose  the  case  in  the 
way  that  would  suggest  the  man  does  not  have  the  disense,  because 
they  are  afraid  if  they  diagnosed  the  man's  case  in  a  way  that 
would  suggest  he  had  the  disease,  that  the  cash  payments  would  be 
made?  In  other  words,  what  we  are  talking  about  is  unethical  doc- 
tors ? 

Mr.  Smith.  No,  sir,  I  wouldn't  sa^^  unethical.  They  have  honest 
opinions.  It  is  not  an  exact  science.  As  we  say  in  Kentuclry,  the  con- 
troversy is  in  reading  an  X-ray,  sir,  of  a  man's  lungs.  The  occupa- 
tional disease  of  silicopneumoconiosis  is  quite  old,  I  guess,  to  some 
people,  but  it  is  not  so  old  in  our  State,  although  we  have  a  good 
occupational  disease  law.  But  a  lot  of  men  that  would  have  won 
their  cases  would  be  turned  down  probably,  where  they  have  boards 
set  up  like  that,  let  that  be  conclusive.  I  don't  know  whether  it 
would  be  constitutional  or  not  to  say  these  three  physicians  are 
going  to  examine  all  miners,  and  if  they  have  it 

Senator  Tunney.  I  am  not  suggesting  that  three  physicians 
would  be  the  number  that  the  board  might  select,  but  I  am  thinking 
of  a  representative  number  of  physicians  in  the  community,  who 
would  have  a  degree  of  expertise  in  this  area.  I  would  assume  it 
wouldn't  be  a  closed  system,  that  attorneys  could  come  before  the 
board  and  ask  that  their  names  be  placed  on  a  list. 

Mr.  Smith.  You  are  talking  in  futuro? 

Senator  Tunney.  Yes.  I  am  talking  in  futuro^  I  am  not  talking 
about  what  has  happened  in  the  past.  I  am  suggesting  the  law  is  not 
working  adequately  to  protect  the  taxpayers  of  the  country  and  at 
the  same  time  protect  the  miners,  not  that  I  deny  the  right  of  an 
attorney  under  the  existing  law  to  do  what  he  feels  he  can  do  to 
take  a  case  and  prepare  that  case  and  be  very  adequately  compen- 
sated for  it.  But  what  can  you  do  to  change  the  law? 

Now,  I  know  what  I  am  saying  here  in  essence  would  deny  in  the 
future  some  compensation,  substantial  compensation,  to  you.  And  I 
appreciate  very  much  the  fact  that  you  have  come  before  the  sub- 
committee, and  as  I  told  you  earlier,  I  am  not  here  to  harangue  you 
at  all. 

Mr.  Smith.  You  have  been  very  nice. 

Senator  Tunney.  But  what  I  am  suggesting  is  there  is  something 
wrong  with  the  law  which  provides  so  much  compensation  at  the 
taxpayers'  expense,  when  the  only  determination  of  the  fact  there  is 
really  important  is  whether  or  not  the  miner  has  the  disease.  And  it 
doesn't  take  an  attorney,  it  seems  to  me,  to  refer  a  case  to  a  physi- 
cian. It  doesn't  take  an  attorney  to  explain  to  a  physician  that  he 
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ought  to  be  liberal  and  find,  if  he  possibly  can,  that  this  patient  has 
the  disease,  rather  than  being  conservative  and  find  that  the  man 
does  not  have  the  disease. 

Mr.  Smith.  Let  me  say  this — in  a  negligence  common  law  case — I 
have  had  some  experience  in  those.  I  am  trying  to  keep  in  all  of 
them.  I  would  rather — I  can  practice  in  a  negligence  case,  a  common 
law  case,  and  have  it  in  my  office  and  out  and  get  a  331/3  fee — and 
the  client  agrees  to  it,  and  in  all  fairness,  finish  it  before  a  lot  of 
compensation  cases  I  have. 

I  can  practice  a  negligence  case  and  if  I  had  the  same  volume  that 
I  had  in  compensation,  had  I  not  spent  my  time  in  this  expertise — 
you  can  practice,  you  can  file  it  cjuicker — I  can  file  it  a  whole  lot 
quicker  than  I  can  the  form  11,  in  a  compensation  case  and  make  a 
33I/8  percent  fee,  which  is  paid  all  over  the  country,  or  25  percent  if 
settled  out  of  court.  And  you  would  agree  with  me  that  a  negligence 
personal  injury  case  is  about  95  percent  medical,  usually.  I  mean,  of 
course,  the  liability  is  there,  but 

Senator  Tunney.  But  in  a  negliffence  case 
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have  your  medical  prepared  and  you  are  sharp  on  it,  you  will  settle 
that  case  or  win  it  before  a  jury.  Unless,  that  is,  if  liability  is  ques- 
tionable on  both  sides.  Of  course,  you  have  those.  That  is  what 
makes  the  lawsuit.  That  is  what  is  clogging  the  courts  up,  maybe. 

I  am  suggesting  in  those  improvements  how  to  cut  down  on  attor- 
neys' fees,  of  course,  I  am  out  to  make  money,  and  I  feel  like  I  am 
justified  in  making  money  or  else  I  wouldn't  appear  here. 

But  I  have  suggested  that  in  Kentucky  that  if  they  had  a 
sufficient  force  in  the  special  fund,  what  we  call  the  special  fund,  I 
think  they  have  gotten — INIr.  Hawkins  is  here,  and  the  commissioner 
of  labor,  INIr.  Yocum— if  they  would  take  these  cases  and  investigate 
them  early,  like  you  said,  and  maybe  the  company  and  the  special 
fund  or  the  insurance  carrier  could  get  together  and  settle  these 
cases  before  they  ever  got  to  us,  but  it  has  been  a  practice  they  just 
don't  do  it.  It  remains  controversial. 

On  a  few  occasions  I  suppose  they  have.  And  then  you  go,  it's  a 
figlit  for  the  doctors.  He  has  got  live,  I  have  five.  I  say— well,  I  had 
better  go  back  and  get  one  more,  where  can  I  ?  I  will  send  an  X-ray  to 
a  doctor  and  ask  him  to  interpret  it.  maybe  a  radiologist.  And  he 
says — well,  I  think  he  has  a  Stage  2.  Then  I  take  his  deposition.  And 
I  add  that  on  to  my  case,  to  the  number  I  have. 

In  our  State  the  burden  of  proof  is  on  the  claimant  at  all  levels. 
And  the  burden  of  nonpersuasion  is  on  him,  you  see. 

Senator  Tuxxey.  Yes.  I  understand  what  you  are  saying. 

Mr.  Smith.  You  are  thinking  in  futuro,  what  could  be  done  there. 

Senator  Tunney.  I  am  thinking  in  futuro  what  could  be  done 
because  I  think  what  has  been  done  in  the  past  is  wrong.  I  do  not 
think  we  ought  to  have  the  Federal  Govermnent  financing  attorneys 
to  the  tune  of  $1  million  a  year,  or  in  the  case  of  the  11  attorneys  in 
Kentucky,  to  the  tune  of  $100,000  plus.  And  I  recognize  the  degree  of 
expertise  you  have  in  these  matters,  but  I  still  think  when  the  only 
question  is  whether  or  not  the  man  has  the  disease,  it  is  really  aii 
operative  fact,  there  is  something  drastically,  dramatically  wrong 
with  the  law  that  provides  for  this  kind  of  compensation. 
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Mr.  Smith.  Well,  let  me  tell  you,  Senator  Tiinney,  when  the  black 
luno;  law  was  .going  to  be  instituted,  they  turned  it  over  to  the  Social 
Security  Administration.  Now,  whether  that  was  wise,  I  don't  know. 
But  they  turned  it  over  to  them  and  that  was  added  on  to  all  of 
their  responsibilities. 

And  I  came  up  here  as  an  auditor  in  a  black  lung  seminar  which 
was  held  at  the  Mayflower  Hotel.  They  had  a  large  meeting  of 
radiologists  from  all  over  the  country,  and  they  had  doctors  there, 
and  I  went  as  an  auditor  and  watched  them  reading  X-rays.  They 
thought  I  was  one  of  them,  I  guess.  But  I  had  a  right  to  be  there 
because  the  Federal  Government  was  sponsoring  it  and  I  was  a 
plaintiff's  attorney.  One  of  the  doctors  asked  me  why  I  was  there 
and  I  told  him. 

Senator  Cook.  I  want  to  hear  this. 

Mr.  Smith.  There  were  so  many  divergent  opinions.  When  they 
started,  they  were  trying  to  gather  a  consensus  of  opinion,  when  you 
look  at  a  certain  X-ray  and  see  the  nodular  fibrosis,  the  shadows  that 
appear  on  it,  usually  bilaterally  or  even  in  one  lung  field  or  lower  part 
of  the  lung  field,  or  the  upper  part,  from  the  hilum  to  the  periphery. 
And  I  have  never  seen  so  many  divergent  opinions. 

Three  radiologists  were  sitting  there  with  a  view  box,  had  an  X- 
ray  up  there  and  they  didn't  look  at  the  other  fellows'  papers  and 
they  would  come  up  with  different  opinions.  I  was  looking  over 
their  shoulders.  And  you  see,  therein  is  where  I  think  that  it  is  so 
controversial,  that  you  may  leave  a  lot  of  miners  out  that  warranted 
award  if  you  had,  say,  an  impartial  three-member  board  of  doctors. 

It  could  be  if  you  had  an  appeal  from  that,  maybe  a  lawyer  could 
take  over  there. 

Senator  Tunney.  If  such  a  high  percentage  of  the  miners  get  this 
disease,  I  don't  Icnow  what  percentage  it  is,  maybe  there  ought  to  be 
some  provision  in  the  law,  after  a  certain  number  of  years  in  the 
mine,  they  are  just  compensated  automatically. 

Senator  Cook. 

Mr.  Smith.  I  did  show  on  some  of  those  improvements  how  they 
could  cut  down  on  attorneys'  fees  in  Kentucky,  and  probably — I 
don't  know  about  the  federal  black  lung  phase  of  it.  I  think  Mr. 
Denham  will  talk  to  that. 

vSenator  Cook.  Mr.  Smith,  I  apologize  for  having  stepped  out,  but 
as  I  said,  I  read  your  statement  and  I  listened  with  interest. 

First  of  all,  I  would  say  to  the  chairman,  one  of  the  first  problems 
we  have  is  that  automatically  when  a  claim  is  filed,  it  is  filed  with 
the  very  board  who  automatically  becomes  the  defendant,  and  the 
board  becomes  the  defendant  and  the  respective  company  becomes 
the  defendant. 

Mr.  Smith.  I  filed  that  little  form  11,  which  showed  it  was  just 
like  a  case  in  common  law  court.  It  is  not  any  different.  In  fact,  as  I 
say,  I  would  rather  file  a  $300,000  negligence  suit.  I  can  do  it  much 
quicker  than  filling  out  these  forms  and  getting  this  work  history. 

Senator  Cook.  As  a  matter  of  fact,  it  would  be  the  same  thing  as 
you  filed  the  negligence  suit.  You  made  the  Federal  court  or  what- 
ever defendant  you  wanted  to  file  against,  the  two-party  defendants, 
and  what  we  are  really  doing,  we  are  creating  a  situation,  where,  as 
you  said,  practically  every  claim  is  always  resisted. 
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Mr.  Smith.  Yes. 

Senator  Cook.  Now,  we  have  got  to  get  over  this  particular — you 
made  a  comment,  I  would  like  you  to  enlarge  on,  if  you  would, 
please.  And  I  don't  want  to  let  it  go  by  and  let  it  go  in  the  record 
without  any  explanation  as  to  any  recommendations  you  might  have 
or  any  thoughts  you  have.  And  that  is  you  said  the  black  lung  law 
was  passed  and  Congress  in  its  wisdom — and  we  are  here  to  analyze 
that  wisdom — decided  that  the  Social  Security  Administration 
should  be  the  operator  of  this  program. 

Now,  you  said  you  are  not  quite  sure  this  was  the  right  thing. 
Would  you  enlarge  on  that  ? 

You  recall  that  in  the  record— maybe  the  reporter  could  go  back 
and  get  it — when  you  said  you  weren't  quite  sure  that  maybe  that 
was  the  right  thing  to  have  done.  Would  you  enlarge  on  that? 

Mr.  Smith.  It  threw  an  extremely  heavy  load  on  the  Social  Secu- 
rity Administration,  and  these  claims  were  piled  up  so  heavily  from 
the  coal  mining  areas — West  Virginia,  Kentucky,  Pennsylvania — 
that  I  don't  believe  they  had  spent  sufficient  time  perhaps,  didn't 
have  sufficient  time,  to  take  it  as  a  nonadversary  proceeding,  to  pro- 
tect the  miner  altogether,  because  there  were  so  many  divergent 
opinions  in  the  interpretation  of  X-rays. 

Senator  Cook.  I  think  all  of  us  have  to  realize  that  we  even  have 
some  rather  severe  adversary  proceedings  in  social  security  claims 
many  times.  And  obviously,  all  of  us  who  are  here  in  the  Congress 
know  many  letters  come  across  our  desks  dealing  with  applications 
and  hearings  for  increases  or  for  the  respective  benefits  that  they  are 
entitled  to  that  are  turned  down.  And  we  then  find  ourselves  again 
in  this  adversary  proceeding  proposition  even  within  the  framework 
of  social  security. 

Now,  I  notice  the  chairman  said  maybe  what  we  really  ought  to 
do  is  just  presuppose  the  problems  created  by  mining  and  therefore 
after  a  certain  number  of  years  in  mines,  automatically  allow  for  a 
compensation  over  and  above  social  secin'ity  benefits. 

Mr.  Smith.  I  doubt  that  would  be  true  because  we  do  have  numer- 
ous miners  that  have  been  in  the  mines,  say  40  or  50  years,  that 
don't  have  the  fibrosis  showing  up  on  the  lungs.  But  there  is  some 
question  now,  whether  or  not  it  hasn't  affected  his  lungs,  notwith- 
standing it  doesn't  show  up  on  X-ray.  Like  causing  chronic  bronchi- 
tis, which  doesn't  cause  the  scar  tissue.  Or  emphysema.  There  is  a 
study  now,  one  doctor  that  I  think  quite  a  bit  of.  Dr.  Richard  P. 
O'Neill,  a  specialist  in  pulmonary  diseases,  and  he  said  studies  are 
being  made  that  indicate  a  higher  rate  of  miners  get  emphysema 
and  chronic  bronchitis  than  the  general  public,  you  see. 

That's  another  disease  whicli  we  don't  recognize  in  Kentucky,  as 
yet,  unless  you  can  prove  it.  If  you  can  prove  it  is  work  connected, 
but  it  is  pi-etty  tough  when  vou  have  five  doctors  saying  no.  You 
have  one  doctor  saying  "Well,  there  has  been  a  study  in  Wales."  I 
think  in  the  mines  over  there  they  have  done  a  great  deal  of  this  in- 
depth  study  longer  than  the  United  States  on  that  particular  occu- 
pational diseases. 

Senator  Cook.  Relative  to  Avhat  has  to  be  filed  under  Kentucky 
law — you  have  to  first  establish  by  reason  of  the  filing  that  the  indi- 
vidual worked  in  Kentucky  over  the  past  2  years. 
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Mr.  Smith.  Yes,  sir.  As  of  January,  up  to  January  1973.  So  he 
may  be  on  strike,  you  know,  a  month  or  two  out  of  that,  and  they 
brino;  that  out  on  the  other  side.  He  missed  a  month  in  that  2  years, 
or  he  missed  3  months  out  on  strike. 

Senator  Cook.  Are  you  familiar  with  the  West  Virginia  law  ? 

Mr,  Smith.  Vaguely. 

Senator  Cook.  Do  they  have  any  residency  requirements  for  a 
period  of  working  in  the 'mines  in  West  Virginia,  where  one  has  to 
establish  that  as  a  matter  of  proof  ? 

Mr.  Smith.  I  don't  think  so.  Senator  Cook.  I  am  not  sure. 

Senator  Cook.  They  do  not?  It  would  be  interesting  to  know, 
because  I  think  we  get  into  these  situations  where  you  have  many 
cases  that  arose  before  the  change  in  the  law  in  1973,  and  you  find 
yourself  in  the  position  of  having  to  establish  this  as  a  matter  of 
proof.  What  does  one  do  when  he  moves  from  the  State  of  Kentucky 
or  West  Virginia,  for  instance,  into  Kentucky  and  w^orks  in  a  mine 
in  Kentucky  for  a  year?  Can  he  go  back  to  AVest  Virgina  and  make 
these  claims?  Does' he  have  to  make  them  in  the  jurisdiction  he  is 
now  in  or  is  he  precluded  ? 

Mr.  Smith.  He  is  precluded  in  Kentucky  from  making  a  claim  up 
to  January  1,  1973.  And  it  is  deplorable  because  it  is  a  little  techni- 
cality. 

Senator  Cook.  "Wliat  is  the  disposition  of  the  costs  in  these  cases? 
How  are  they  distributed;  who  is  responsible  for  the  costs?  If  you 
win  a  case  before  the  commission,  what  is  the  distribution  of  the 
costs  ? 

Mr.  Smith.  You  mean  if  I  loan  my  client  the  money  to  go  to  a 
doctor  to  be  examined,  if  it's  for  treatment  purposes,  but  normally 
you  don't  go  for  treatment.  You  can't  send  him  to  a  chest  specialist 
and  let  him  be  with  him  two  or  three  times  because  it  would  be  so 
expensive.  If  it  is  for  treatment  purposes,  and  he  can  show  it  was 
for  his  occupational  pneumoconiosis  or  lung  disease,  then  I  think  the 
defendant  would  have  to  pay  for  it.  However,  that  is  not  the  case. 
Usually  you  send  him  there  to  be  examined  for  his  testimony  and 
that  is  not  covered.  So  the  miner  has  to  pay  that. 

Senator  Cook.  In  other  words,  all  of  the  costs  within  a  framework 
of  your  recommendations  are  direct  costs  of  his  and  even  though  the 
claim  is  authorized  and  approved,  whether  it  be  a  hearing  or  on 
appeal,  all  of  those  costs  again  are  the  costs  of  the  claimant  ? 

Ml'.  Smith.  That  is  right.  In  Kentucky.  I  think  it  is  important  on 
the  20  percent — you  know,  Senator  Tunney,  when  you  get  up  in  the 
million  dollar  field,  I  am  not  trying  here  to  defend  him,  but  he  is 
entitled.  I  know  he  is  the  type  of  fellow — he  is  a  hard  worker  and 
that  type  of  attorney.  I  know  I  have  worked  on  Sundays,  because 
when  you  have  these  cases  going — you  don't  play  golf,  really.  I 
started  playing  a  little  tennis,  trying  to  get  back  in  training — but 
you  just  don't  spend  your  time  out  in  the  country  club  when  you  are 
practicing  these  cases  and  earning  this  money,  I  will  tell  you. 

Not  that  there  is  anything  wrong  with  the  country  club  or  in  rec- 
reation, but  you  have  an  incentive,  the  monetary  incentive,  and  the 
incentive  to  win  that  comes. 

Senator  Cook.  Now  your  residence  is  in  Harlan.  Where  do  you 
have  to  send  most  of  your  clients  relative  to  examination  ? 
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Mr.  Smith.  I  send  them  to  the  closest  doctors  I  can  find  there. 
They  are  general  physicians,  but  they  have  expertise  in  it,  in  the 
diagnosing. 

Senator  Cook.  In  other  words,  what  you  are  faced  with  is  a  situa- 
tion of  utilizing  general  practitioners? 

Mr.  Smith.  Yes,  but  I  have  to  go  to  Lexington,  Louisville,  Blue- 
field,  Beckley,  Cincinnati.  See,  once  these  fellows  go,  we  go  along 
behind  them  and  take  the  deposition  of  those  people. 

Senator  Cook.  What  you  are  faced  with  is  weighing  general  practi- 
tioners against  radiologists  and  so  on,  which  becomes  a  very  dfficult 
thing. 

Mr.  Smith.  That  is  right.  I  go  to  Ashland,  Ky.  to  the  radiologist. 
We  usually  send  X-rays  over  there,  send  X-rays  for  him  to  inter- 
pret. That  saves  that  much  money,  he  doesn't  have  to  travel.  I  try  to 
get  X-rays  of  good  quality  to  the  doctor.  I  have  a  little  view  box  in 
my  office.  If  I  look  at  an  X-ray  and  it  is  so  damn  dark  it  would 
crowd  out  or  burn  out  any  fibi'osis  you  had  on  your  lungs.  I  am  not 
going  to  send  it  to  be  interpreted.  What  you  are  trying  to  do  is  get 
a  good  X-ray,  of  good  techniques  for  diagnosing  pneumoconiosis.  I 
don't  want  it  too  light  or  too  dark. 

Senator  Cook.  It  is  my  understanding  that  you  testified  in  your 
statement  while  I  was  out,  that  most  of  these  individuals  who  come  to 
you  say  they  have  been  turned  down  the  first  time  ? 

Mr.  Smith.  Oh,  yes. 

Senator  Cook.  And  that  therefore  we  have  got  to  overcome,  Mr. 
Chairman,  as  a  matter  of  the  legal  significance  of  this,  the  fact  that 
we  first  of  all  make  the  very  board  that  has  to  make  this  determi- 
nation a  defendant  and  as  a  matter  of  making  them  a  defendant  in 
the  creation  of  an  adversary  proceeding,  they  immediately  resist  the 
claim.  This  is  where  representation  is  necessary. 

Now,  if  Ave  can  overcome  that  and  pick  up  that  appeal  at  a  later 
date,  as  Mr.  Smith  has  said,  than  we  might  overcome  a  great  deal  of 
this. 

Mr.  Smith.  I  mentioned  in  my  statement  how  to  greatly  reduce 
the  attorneys"  fees  and  save  me  a  lot  of  work  and  a  lot  of  these 
attorneys  making  the  fees.  We  are  not  bloodthirsty,  I  don't  think. 
As  I  say,  monetary  incentive  makes  you  take  off  to  San  Diego  or 
anywhere  to  try  to  help  a  fellow.  But  that  is  where  you  have 
volume,  and  even  if  you  lost  it,  you  know  you  are  going  to  eat  later. 

I  have  stated  in  here,  particularly  in  our  Kentucky  workmen's 
compensation.  I  think  ]\Ir.  Hawkins — I  don't  know  what  they  plan 
on  doing — but  there's  a  lot  of  cases  you  wouldn't  have  any  attorney 
fee  in  at  all,  if  the  employer  and  the  insurance  carrier  and  the  spe- 
cial fund,  which  I  defined  in  here,  would,  if  somewhere  early  they 
could  take  this  minei-,  he  says  "I  am  getting  short  of  breath,"  well, 
send  him  down  to  be  examined  by  a  physician  that  is  kind  of  down 
the  middle,  you  know. 

Senator  Cook.  How  about  the  utilization  of  the  ITnited  States 
Department  of  Health,  National  Institutes  of  Health,  and  Kentucky 
Depai-tment  of  Health,  so  that  a  kind  of  tripartite  of  physicians 
could  be  established  to  do  this  on  a  nonadversary  basis? 
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Mr.  Smith.  That  is  right.  They  wouldn't  come  to  me  then.  They 
have  no  other  outlet  or  they  wouldn't  come  to  the  attorneys  that 
have  the  bulk  of  this  practice. 

Senator  Cook.  What  about  an  analysis  of  these  as  a  matter  of  la^y, 
not  only  within  the  State,  but  on  a  national  level  utilizing  the  facili- 
ties of  the  radiology  departments  at  the  University  of  Kentucky 
Medical  School  and  the  University  of  Louisville  Medical  School? 
The  same  thing  could  be  done  in  West  Virginia.  An  analysis  could 
be  completely  impartial  so  that  we  could  get  over  this  business  of 
immediately  setting  up  two  doctors  against  two  doctors,  or  three 
doctors  against  three,  or  whatever  the  case  may  be? 

Mr.  Smith.  I  agree  with  you,  sir.  As  I  told  Senator  Tunney,  we 
are  talking  in  futuro  here,  and  that  is  what  the  committee's  meeting 
is  about  in  this  paticular  thing,  I  think.  Certainly,  that  would  be 
fine. 

I  may  have  a  case,  say  I  have  a  case  and  I  file  it  and  I  didn't  have 
to  go  out  and  start — of  course,  we  have  to  get  two  physicians,  Sena- 
tor Tunney,  to  file  with  the  complaint  application  for  adjustment  of 
claim  or  the  petition.  And  when  that  goes  in  to  the  special  fund,  he 
has  two  doctors  there.  You  always  have  two  doctors'  reports  that 
says  they  have  it,  you  know. 

They  are  liberal.  We  get  them  because  they  are  close  to  home  and 
the  fellow  can  drive  down  without  too  much  expense,  or  go  into 
Jonesville,  Va.,  and  London,  w^here  I  send  them,  the  Honorable 
Boyce  Jones  and  Thomas  S.  Ely.  But  they  are  general  physicians 
with  some  expertise  over  the  years  in  diagnosing  and  treating 
miners.  If  before  they  got  60  days  in  Kentucky 

Senator  Cook.  They  are  immediately  looked  upon  as  claimant's 
doctors  though,  aren't  they  ? 

Mr.  Smith.  Yes,  that's  right.  So  if  they  come  back  with  one  or 
two,  or  some  other  physicians,  according  to  whether  the  coal  com- 
pany is  a  contestant  in  the  case  or  not,  then  you  might  say,  well,  I 
have  to  find — maybe  I  need  me  a  radiologist,  certainly  certified  by 
the  American  Board  of  Radiolog>\  Had  one  one  time  that  wasn't. 
But  a  radiologist  to  read  these  X-rays,  and  he  has  the  number  of 
years  he  worked  in  the  mine  and  he  can  diagnose  it.  Then  I  come 
back  and  take  his  deposition  in  support  of  plaintiff's  claim. 

We  had  two,  two  to  start  it,  and  I  think  that  one  ought  to  win  the 
case  maybe.  That  would  persuade  the  board  to  say,  well,  he  has  a 
radiologist  here  and  he  has  three  physicians  against  two.  Of  course, 
you  say,  well,  quantity  and  quality.  Sometimes  some  of  them  have 
had  as  many,  I  guess,  as  18  physicians  on  one  side  over  there,  on 
each  side  in  these  cases.  I  don't  think  it  is  uncommon  to  have  10  on 
each  side.  I  couldn't  think  of  one  I  had  practiced.  I  think  I  had  9  or 
10  in  a  few  cases. 

But  you  can  imagine  the  time  consumed  in  that.  Of  course,  in  that 
case,  there  wouldn't  be  any  question  about  attorney  fees.  I  think  in  a 
lot  of  these  attorney's  fees,  of  course  we  get  some  easy  ones.  And  if 
you  practice  law  you  have  got  to  liave  some  of  thoses,  the  easy  cases, 
that  kind  of  make  up  for  the  ones  you  have  such  a  hard  time  with, 
win  or  lose. 

Senator  Cook.  Senator  Tunney  would  not  have  much  exposure  to 
this,  but  there  are  many  who  work  arduously  in  the  office,  and  I 
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know  Ken  does,  too,  in  his  office,  and  we  feel  many  of  the  things  we 
submit  to  the  Social  Security  Administration,  that  we  are  kind  of 
working  for  those  lawyers,  too,  sometimes. 

Mr.  Smith.  Yes. 

Senator  Cook.  And  I  say  this  in  all  fairness,  because,  as  a  matter 
of  fact,  we  even  get  letters  from  the  lawyers  themselves  saying  we 
need  your  help  in  this.  And  somehow  or  other,  we  wind  up  doing  a 
great  deal  of  the  work  and  we  wind  up  doing  a  great  deal  of  the 
persuasion,  but  that  hasn't  anything  to  do  with  the  ultimate  result. 

I  think  this  is  what  kind  of  bothers  some  of  us.  I  am  not  trying  to 
put  those  out  of  proportion,  because  I  don't  really  think  they  are  in 
relation  to  the  total  number.  How  far  have  you  had  to  appeal  some 
of  your  cases  ? 

Mr.  Smith.  All  of  the  way  to  the  court  of  appeals. 

Senator  Cook.  Have  you  had  an  opportunity  to  take  any  to  the 
highest  court  in  the  Commonwealth  ? 

Mr.  Smith.  Yes,  quite  a  few,  and  I  lost  about  four  here  recently 
on  the  2-year  thing,  which  is  very  unfair.  Here  is  a  man  disabled, 
got  it,  nobody  questions  it.  They  say  he  is  disabled  and  has  got  it 
but  the  2-year  statute  locks  him  in.  Had  you  not  had  an  attorney  in  a 
lot  of  these  cases,  they  might  not  have  gotten  the  work  record 
together  and  presented  it  properly. 

It  is  an  adversary  proceeding.  It  is  more  adversary  really  as 
much  as  you  have  in  the  common  law  court,  except  you  are  not  right 
there  that  2  days,  maybe  trying  it  or  something  of  that  sort. 

Senator  Cook.  May  I  say  to  the  chairman,  whereas  in  the  case  of  a 
regular  personal  injury  action,  where  you  get  a  new  trial  if  you  even 
indicate  insurance  is  deeply  involved  in  the  case,  this  is  something 
that  is  known  from  the  very  beginning;  as  a  matter  of  fact,  this 
constitutes  half  of  the  case  on  the  part  of  the  board  and/or  part  of 
the  company  that  is  the  party  defendant. 

Mr.  Smith.  That  is  right. 

Senator  Tunney,  I  knoAv  Senator  Cook  knows  this,  but  I  did  stress 
in  my  statement  that  if  we  take  a  case — Lord  knows,  I  took  an  old 
man's  case,  I  would  have  been  with  him  until  hell  froze  over,  I  don't 
care  how  much  I  had  loaned  him — the  court  of  appeals,  if  you  take 
these  cases,  you  don't  get  anything  extra,  the  fee  couldn't  go  any 
further  than  the  20  percent.  So  perhaps  it  balances  itself  off. 

But  what  I  am  trying  to  bring  to  the  attention  of  the  committee, 
we  had,  you  might  call  it  a  windfall,  because  it  was  publicized  too 
much  in  1969  Avhen  you  gentlemen  were  enacting  the  Federal  black 
lung  law,  and  everybody  got  aware  of  it — the  miners,  the  unions 
told  the  people  to  go  down  and  sign  up  for  it  to  see  if  they  had  it. 
Then  those  people  would  say — no,  you  can't  sign  up  if  you  are  work- 
ing, or  you  can't  file  here  because  you  have  a  State  claim  to  file. 

So  those  cases  necessarily  would  come  to  our  office,  some  attorney. 
They  wouldn't  tell  him  who  to  go  to,  but  say  you  had  better  get  an 
attorney.  And  that  is  why  the  influx  of  cases"^  in  1969 — 73.  I  don't 
think  you  will  have  this  in  the  future.  I  think  you  are  talking  in 
terms  of  this  money ;  it  is  large  in  some  instances,  I  am  not  here  to 
defend  anyone  else's  attorney  fees,  and  I  think  it  is  a  large  amount. 
But  I  know  that  firm  that  has  it,  has  about  five  attorneys  in  the 
thing,  four  or  five. 
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Senator  Cook.  Do  you  find  some  claimants  in  the  position,  once 
they  recover  in  an  extremely  difficult  battle  to  seek  recovery,  that  it 
is  almost  totally  impossible  for  them  to  get  emploj-ed 

Mr.  Smith.  Yes. 

Senator  Cook.  As  a  result  of  this  kind  of  adversary  proceeding? 

Mr.  Smith.  I  will  give  you  an  example.  Two  45-year-old  men 
from  the  same  county,  say  Harlan,  or  Pikeville,  or  some  place  in 
eastern  Kentucky,  go  to  Detroit  to  get  a  job  and  they  stand  in  front 
of  the  X-ray.  One  has  a  normal  X-ray  finding,  the  other  has  pneu- 
moconiosis showing  up  on  there.  And  maybe  that  physician  may 
think  it  is  some  kind  of  fungi,  he  might  even  know  pneumoconiosis — 
I  think  they  do  know  more.  Do  you  think  he  is  going  to  get  a 
job?  He  is  turned  down.  They  don't  tell  him  that  directly,  however. 
He's  just  not  hired. 

Senator  Cook.  What  I  had  more  in  mind,  and  I  use  the  word  in 
its  true  context,  let's  take  a  guy  of  45,  who  is  still  working  and  is 
approved  for  this,  is  there  such  a  thing  as  blackballing  him  as  far  as 
being  able  to  get  hired  some  place  else,  and  so  on,  because  of  it  ? 

Mr.  Smith.  Oh,  yes ;  they  do  that. 

Senator  Cook.  All  because  of  the  adversary  attitude  of  this  entire 
proceeding? 

Mr.  Smith.  That  is  right.  And  then  the  company  doesn't  think 
there  is  enough  investment,  because  of  age  and  lung  condition.  They 
don't  know;  this  thing  may  be  progressive.  It  is  a  progressive  dis- 
ease, and  they  don't  want  to  take  the  risk  of  a  future  claim. 

Senator  Cook.  They  don't  want  to  take  the  risk  because  the  claim 
will  be  filed  against  them  in  the  future  ? 

Mr.  Smith.  That  is  right.  He  might  be  accident  prone,  or  his 
breathing  may  not  be  as  good. 

But  say  he  had  very  normal  breathing.  You  can  have  normal 
breathing  with  state  2  silicosis  or  state  3,  for  that  matter.  When  he 
gets  up  to  the  massive  pulmonary  fibrosis  stage,  that  is  really  dan- 
gerous and  sometimes  they  call  that  cancer. 

Senator  Cook.  And  the  real  problem  being  that  the  future 
employer  is  materially  concerned  about  the  increase  in  the  claims 
against  him,  the  increase  of  his  insurance  premium  as  a  result  of 
these  claims. 

]Mr.  Smith.  That  is  right. 

Senator  Cook.  And  therefore  they  fall  within  the  category  of 
being  a  bad  risk. 

Mr.  Smith.  He  is  unemployable.  He  is  just  as  disabled,  occupa- 
tionalwise,  as  a  man  who  has  a  broken  back  and  can't  perform  the 
work.  He  can't  obtain  it. 

I  don't  say  the  board  down  there — our  board  doesn't  follow  that 
altogether.  You  get  a  young  man  35  that  was  stage  2  or  3,  sometimes 
they  have  been  given  maybe  a  50-percent  award,  permanent-partial. 
But  he  is  in  tough  shape.  He  has  that  on  his  record,  and  usually  if 
you  go  to  apply  for  a  job,  if  you  tell  them  the  truth,  "Yes,  I  have 
pneumoconiosis" — then  he  won't  be  hired. 

Senator  Cook.  In  other  words,  we  have  to  find  a  solution. 

Mr.  Smith.  I  am  talking  about  the  practical  thing  over  our  coun- 
try. 
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Senator  Cook.  Let's  wind  this  np  by  saying  we  have  got  to  find  a 
solution  whereby  the  individual  is  entitled  to  representation,  but  he 
really  shouldn't  be  subjected  sometimes  to  the  extreme  penalties 
against  that  claims  that  sometimes  occur. 

Mr.  Smith.  Oh,  yes;  I  think  in  Kentucky  that  can  be  remedied 
and  I  think  everyone  is  friendly  there,  and  I  believe  this  may  insti- 
tute something  good  that  will  come  out  of  it,  where  you  won't  have 
as  many  or  as  much  attorney  fees.  Get  in  there  and  settle  those  cases 
if  it  is  justifiable. 

Senator  Cook.  Find  the  means  by  which  it  can  be  done. 

Mr.  Smith.  Yes,  sir. 

Senator  Cook.  Mr.  Smith,  I  can't  thank  you  enough. 

Mr.  Chairman,  I  thank  you. 

Senator  Tunney.  Thank  you,  Senator. 

Thank  you  very  much,  Mr.  Smith. 

Mr.  Smith.  I  appreciate  your  inviting  me  here  before  you.  I  am 
sorry  I  took  so  much  of  your  time. 

Senator  Tunney.  I  think  you  laid  a  good  foundation  for  the 
hearings  and  we  appreciate  it 

[The  material  referred  to  follows :] 

[Testimony  resumes  at  p.  288.] 

Supplemental    Statement   of   Cawood    Smith,    Attorney   at    Law,    Harlan, 

Ky. 

Mr.  Chairman,  and  members  of  this  subcommittee:  This  is  a  supplement  to 
the  Statement  submitted  by  Cawood  Smith,  Attorney  at  Law,  Harlan,  Ken- 
tucky, to  his  testimony  to  be  given  before  this  Subcommittee  on  October  1, 
1973. 

Under  the  heading,  ATTORNEY'S  FEES,  bottom  of  page  8,  immediately 
after  the  regulation  of  the  Kentucky  Workmen's  Compensation  Board 
(WCB-1-6,  Section  24),  the  following  should  be  added  as  a  new  paragraph: 

The  Kentucky  Workmen's  Compensation  Board  is  authorized  by  Statute 
KRS  342.320  (1)  to  allow  an  attorney's  fee  not  to  exceed  "an  amount  equal  to 
20%  of  the  amount  recovered."  There  is  no  allowance  or  additional  attorneys' 
fees  for  appellate  procedure,  nor  is  there  any  allowance  for  the  collection  of 
medical  benefits  or  funeral  expenses.  The  attorneys'  fees  are  paid  from  the 
claimant's  award  by  the  defendant,  but  the  defendant  pays  the  claimant's 
attorney's  fee  in  a  lump  sum  and  is  given  credit  against  the  claimant's  award, 
dating  back  from  the  last  week  for  which  benefits  are  due  thereunder. 

For  a  comparison  of  Kentucky  with  other  states  relative  to  attorneys'  fees 
fixed  by  statute  and/or  supervised  by  a  commission,  board,  or  the  court,  I 
have  lifted  from  Larson's  Workmen's  Compensation  Law,  Volume  3,  Appendix 
C.  Table  21,  a  Table  which  lists  each  state  in  the  United  States  and  sets  out 
how  attorneys'  fees  are  authorized  and/or  approved  in  each  state  and  those 
who  set  a  fixed  maximum  fee  as  Kentucky.  A  true  copy  of  this  Table  is  filed 
herewith  and  marked  Exhibit  "B"  for  identification.  The  Committee  will  note 
there  is  a  great  variation  among  the  states. 
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'  Not  over  30%  ou  first  $1,000,  20%  on  $l,000-$2,000,  10%  on  any  excess  over 
$2,000. 

'  If  Court  finds  no  reasonable  basis  for  appeal,  Appeals  Board  may  award  fees 
as  suppIeuieiitaiT  award. 

*  Or,  $2,250,  whichever  is  less. 

*  Added  to  award. 

'  20%  on  first  $5,000  and  10%  on  any  excess. 

•  May  be  awarded  by  Commission  if  services  were  necessary. 

'  Eight  to  appeal  to  Medical  Heview  Panel  on  questions  of  medical  dispute. 

•  Commission  in  successfully  contested  case  may  make  additional  allowance  to  be 
paid  by  employer. 

'Determined  by  schedule  adopted  by  Bureau;  trial  judge  fixes  an  appeal,  upon 
consideration  of  amount  allowed  by  Bureau. 

"Court  fixes  on  appeals;  20%  maximum  on  awards  up  to  $3,000.  10%  for 
awards  over  $3,000 — maximum  $750. 

^  Not  to  exceed  $500. 

**  If  admitted  liability,  not  to  exceed  $100  or  10%,. 

"  Maximum  $100,  Supreme  Court  services  $300. 

Senator  Tunnet.  Our  next  witness  is  Mr.  Bernard  Popick,  Direc- 
tor of  the  Bureau  of  Disability  Insurance,  Social  Security  Adminis- 
tration, accompanied  by:  Joan  W.  Hutchinson,  Deputy  Assistant 
Secretary  for  Welfare  Legislation;  Hugh  A.  Meade,  Jr.,  Chief, 
Miners  Benefits  Branch,  Bureau  of  Disability  Insurance;  Gerald  G. 
Altman,  Jr.,  Chief,  Cash  Benefits  Branch,  Social  Security  Division, 
Office  of  the  General  Counsel,  Department  of  Health,  Education, 
and  Welfare;  Nancy  Snyder,  Director,  Division  of  Coal  Mine 
Worker  Compensation,  Department  of  Labor;  and  James  Johnston, 
Associate  Solicitor,  Division  of  Employee  Benefits,  Department  of 
Labor. 
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STATEMENT  OF  BERNARD  POPICK,  DIRECTOR,  BUREAU  OF  DIS- 
ABILITY INSURANCE,  SOCIAL  SECURITY  ADMINISTRATION; 
ACCOMPANIED  BY  JOAN  HUTCHINSON,  DEPUTY  ASSISTANT  SEC- 
RETARY FOR  WELFARE  LEGISLATION;  HUGH  A.  MEADE,  JR., 
CHIEF,  MINERS  BENEFITS  BRANCH,  BUREAU  OF  DISABILITY 
INSURANCE;  AND  GERALD  G.  ALTMAN,  JR.,  CHIEF,  CASH  BEN- 
EFITS BRANCH,  SOCIAL  SECURITY  DIVISION,  OFFICE  OF  THE 
GENERAL  COUNSEL,  DEPARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

Senator  Tunney.  We  have  your  statements,  which,  of  course,  we 
will  put  into  the  record.  I  think  Senator  Cook  and  I  understand  the 
mechanism  that  is  used  under  the  act  for  the  payment  of  these 
claims.  I  therefore  would  appreciate  it  if  you  would  summarize  your 
testimony  to  perhaps  address  those  aspects  of  the  program  which 
you  feel  were  not  adequately  covered  as  a  result  of  questioning  the 
last  witness,  knowing,  of  course,  that  your  testimony  is  a  part  of  the 
record  and  will  be  considered  by  the  subcommittee  in  the  develop- 
ment of  any  legislation. 

But  I  do  want  to  take  advantage  of  your  expertise  and  ask  you 
some  questions  about  your  statements.  Senator  Cook  and  I  both  have 
prepared  some  questions  for  you,  as  a  result  of  those  prepared  state- 
ments. I  think  we  will  proceed  on  that  basis,  if  that  is  all  right  with 
you. 

Sorry  to  have  kept  you  here  so  long  waiting. 

Mr.  PopiCK.  That  is  quite  all  right. 

Mr.  Chairman,  the  statement  tliat  we  prepared  here  was  prepared 
in  effect  as  a  summary. 

Senator  Tunney.  All  right. 

Mr.  PopicK.  Perhaps  I  could  just  read  a  few  of  the  more  perti- 
nent portions  and  then  make  a  few  brief  comments,  based  on  some 
of  the  things  covered  at  this  time. 

Senator  Tunney.  Please  do. 

Mr.  PopiCK.  I  am  Bernard  Popick,  Director  of  the  Bureau  of  Dis- 
ability Insurance,  Social  Security  Administration.  I  do  very  much 
welcome  the  opportunity  to  appear  before  you  to  testify  on  behalf  of 
the  Department  of  Health,  Education,  and  Welfare,  on  the  issue  of 
legal  fees  paid  pursuant  to  part  B  of  title  IV  of  the  Federal  Coal 
Mine  Health  and  Safety  Act,  as  amended  by  the  Black  Lung  Bene- 
fits Act  of  1972. 

The  black  lung  benefits  program  was  established  by  title  IV  of  the 
Federal  Coal  Mine  Health  and  Safety  Act  of  1969.  Part  B  of  this 
title,  providing  for  Federal  lifetime  benefit  payments,  did  not  origi- 
nally include  any  provision  for  regulation  of  fees  of  representatives 
of  claimants,  such  as  attorneys.  Fee  arrangements  between  claimants 
and  their  attorneys  were  matters  to  be  settled  without  Federal  inter- 
vention. In  contrast,  fee  arrangements  for  services  concerning  social 
security  benefit  claims  were  already  subject  to  regulation  by  the  Sec- 
retary of  Health,  Education,  and  Welfare  under  section  206  of  the 
Social  Security  Act  (42  U.S.C.  406). 
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In  the  Black  Limg  Benefits  Act  of  1972,  which  amended  the  Fed- 
eral Coal  INIine  Health  and  Safety  Act  of  1969,  section  206  of  the 
Social  Security  Act  was,  by  reference,  made  applicable  to  representa- 
tion of  parties  in  black  luno;  cases  under  part  B. 

And  I  would  like  to  add  there  that  the  Department  of  Health, 
Education,  and  Welfare  and  the  Social  Security  Administration  did 
take  the  initiative  in  the  course  of  the  consideration  of  the  1972 
amendments  to  point  to  some  of  the  problems  that  were  beino; 
encountered  with  respect  to  the  payment  of  attorneys'  fees  and  did 
play  a  part  in  bringing  the  attention  of  the  Congress  to  this  prob- 
lem and  to  the  action  finally  taken  to  provide  for  regulation  of  fees 
in  the  1972  legislation. 

This  provision  gives  the  Secretary  the  authority  to  set  a  reasona- 
ble fee  and,  in  cases  involving  attorney  representation  which  are 
decided  in  favor  of  the  claimant,  to  withhold  up  to  25  percent  of 
past-due  benefits  due  the  claimant  for  direct  payment  to  the  attorney 
toward  satisfaction  of  his  fee.  Regulations  implementing  this  provi- 
sion became  effective  upon  publication  in  the  Federal  Register  on 
August  31,  1972.  The  rules  applied  to  all  claims  for  benefits  proc- 
essed thereafter  involving  attorneys,  regardless  of  whether  the 
claimant  and  attorney  had  previously  contracted  as  to  what  the  fee 
should,  be,  either  through  a  contingent  fee  arrangement  or  other 
arrangement. 

More  specifically,  where  the  Social  Security  Administration  (on 
behalf  of  the  Secretary)  has  approved  the  claim  and  set  a  reasonable 
fee  for  the  attorney,  it  may  certify  for  direct  payment  to  the  attor- 
ney out  of  past-due  benefits  an  amount  equal  to  the  smallest  of  the 
following:  (1)  25  percent  of  the  total  amount  of  past-due  benefits, 

(2)  the  amount  of  the  attorney's  fee  fixed  by  the  Administration,  or 

(3)  the  amount  agreed  upon  between  the  claimant  and  the  attorney 
as  to  the  fee  for  the  attorney's  services. 

The  regulations  list  certain  requirements  necessary  for  approval  of 
a  fee.  Upon  completion  of  the  proceedings  in  which  he  rendered 
services,  the  attorney  must  file  a  petition  which  includes,  among 
other  information,  tlie  following:  Concerning  the  dates  on  which  he 
rendered  such  services;  the  nature  of  the  services  performed;  the 
amount  of  time  spent  in  performing  services ;  and  the  amount  of  fee 
he  intends  to  charge. 

The  regulations  also  set  out  the  factors  which  the  Social  Security 
Administration  uses  in  evaluating  the  fee  request.  These  include: 
type  of  services  performed,  complexity  of  the  case,  time  spent  on 
the  case,  results  achieved,  level  of  administrative  review  which  was 
i-eached,  and  amount  of  fee  actually  requested  for  services  rendered. 

When  an  attorney  is  appointed  by  a  claimant  as  his  representative 
and  notice  to  that  effect  is  received,  a  fee  petition  form  is  sent  to  the 
attorney.  He  must  submit  a  detailed  record  of  the  services  he  ren- 
ders and  the  time  he  spends  in  performing  such  services.  Then,  when 
his  services  are  completed,  he  submits  the  fee  petition  to  the  Social 
Security  Administration  for  approval  of  his  fee.  When  the  attorney 
petitions  for  his  fee,  a  copy  of  the  petition  is  sent  to  the  claimant 
who  then  has  10  days  in  which  to  notify  the  Social  Security  Admin- 
istration of  any  questions  he  has  about  the  attorney's  statements  in 
the  petition  before  tlie  attorney's  fee  is  set. 
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Upon  review  of  the  petition,  and  if  no  questions  are  raised  by  the 
claimant,  the  Social  Security  Administration  then  sets  what  it 
believes  to  be  a  reasonable  fee  and  notifies  the  attorney  and  the 
claimant  of  the  amount.  Both  parties  are  advised  that  each  has  30 
days  from  the  date  of  notice  to  request  administrative  review. 

if  no  protest  is  received  from  either  party,  the  fee  the  Social 
Security  Administration  has  set  becomes  final.  Where  the  representa- 
tive is  an  attorney,  direct  payment  of  the  approved  fee  (to  the 
extent  that  it  is  within  25  percent  of  past-due  benefits)  is  paid  to 
him  by  the  Social  Security  Administration  out  of  past  benefits  due 
the  claimant. 

Senator  Cook.  Can  I  stop  you  at  this  point  ? 

Mr.  PopicK.  Sure. 

Senator  Cook.  It  seems  to  me,  Mr.  Chairman,  relative  to  the  testi- 
mony of  Mr.  Smith,  that  since  some  of  these  people  cannot  read,  and 
cannot  even  prepare  these  four-page  claim  statements,  that  we  do 
the  claimant  a  great  injustice  when  we  send  him  a  copy  of  the  peti- 
tion that  the  lawyer  has  filed,  saying  the  time  he  has  spent  and  what 
he  feels  he  is  entitled  to,  and  giving  the  claimant  10  days  in  which 
to  reply. 

Maybe  he  can  get  this.  Suppose  he  can  read?  Basically,  unless  he 
goes  to  the  lawyer,  I  don't  know  what  kind  of  preparation  he  is 
going  to  make  to  dispute  the  amount  of  this  claim.  Maybe  he  can  go 
to  the  Social  Security  Department  which  is  closest  to  him,  which  if 
he  lives  in  Harlan,  I  think  he  has  to  go  to  Corbin,  which  is  a  sub- 
stantial distance  for  him  to  go  to  see  whether  he  can  get  any  aid  or 
assistance. 

If  you,  with  no  offense,  but  in  a  very  factual  sort  of  way,  if  you 
mail  it  out  of  Washington,  he  is  not  going  to  get  it  for  about  2  days. 
If  he  gets  it  in  2  days  in  rural  Kentucky,  that  means  maybe  he  has  7 
days  left.  If  it  comes  back  to  you  within  2  or  3  days,  that  is  6  out  of 
his  10.  That  moans  he  has  4  days  in  which  to  really  do  something. 

I  am  wondering  whether  you  can  really  take  into  consideration,  if 
Ave  are  going  to  continue  to  follow  this  procedure,  if  you  might  raise 
the  question  relative  to  your  regulations,  to  change  that  10-day 
period,  and  see  if  you  can  do  something  about  it. 

Because  I  would  venture  to  say,  probably  if  you  checked  your  rec- 
ords, first  of  all  you  very  seldom  get  any  reply  from  any  of  the 
claimants,  and  maybe  a  great  deal  of  that  is  because  they  are  anx- 
ious for  that  5  or  6  weeks  to  go  by  so  they  can  receive  their  funds. 
Secondly,  that  they  really  don't  have  an  opportunity  within  that 
kind  of  time  framework  to  get  anything  accomplished,  so  they 
might  effectively  send  something  back. 

Mr.  PopTCK.  Senator,  the  fact  is  that  we  don't  adhere  strictly  to 
the  limitations  of  that  10-day  rule  in  actual  practice,  but  I  would 
agree  that  we  should  give 

Senator  Cook.  The  fact  you  don't  abide  by  the  10  days  is  fine  to 
have  as  personal  Icnowledge,  but  the  fact  is  that  the  report  that  the 
individual  claimant  recieves  says  you  must  answer  within  10  days. 
So  that  becomes  a  fact  to  him.  And  it  is  unfortunate  that  all  claim- 
ants can't  know  that  you  don't  follow  the  10-day  rule. 

But  it  would  seem  to  me,  and  I  only  offer  this  as  a  suggestion,  you 
might  take  up  in  your  rulemaking  authority,  extending  that  10-day 
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period,  so  that  he  might  have  some  reasonable  opportunity,  if  he 
really  feels  compelled  to  make  a  reply  to  that. 

Mr.  PopiCK.  On  your  earlier  question,  Senator,  the  applicant  is 
urged  to  get  in  tough  with  the  Social  Security  office  if  he  does  have 
any  questions  about  the  petition.  And  if  he  lives  too  far,  he  can  deal 
with  this  in  a  telephone  conversation.  If  there  is  any  need  for  face- 
to-face  contact  between  him  and  our  representative,  then  satisfactory 
arrangements  are  made. 

But  we  will  look  at  and  consider  further  the  point  you  made. 

Senator  Cook.  Good.  We  who  are  urbanized  find  it  very  easy  to 
get  to  a  Social  Security  office  but  rural  America  doesn't  find  it  that 
easy  to  get  to  a  Social  Security  office. 

Mr.  PopiCK.  If  protest  is  received  from  either  the  claimant  or  the 
attorney,  consideration  is  given  to  the  reasons  for  the  protest  by 
Social  Security  Administration  staff  who  did  not  participate  in  the 
decision  which  set  the  fee  initially. 

Since  the  Social  Security  Administration  began  processing  attor- 
ney-fee petitions  for  black  lung  cases  under  the  new  authority  con- 
ferred upon  it,  we  have  processed  close  to  3,000  such  petitions.  The 
average  attorney  fee  approved  in  black  lung  claims  awarded  below 
the  hearing  level  has  been  between  $350  and  $400. 

Senator  Tunney.  But  that,  of  course,  doesn't  include  the  offset 
against  State  payments,  which  according  to  the  Black  Lung  Task 
Force  in  Kentucky  amounts  to  $5,000  per  attorney,  on  the  average. 

Mr.  PopiCK.  The  figure  of  $350  to  $400  is  the  amount  that  the 
Social  Security  Administration  decided  on  an  average  was  the  fee 
payable  to  the  attorney. 

Senator  Tunney.  Under  the  Federal  law  ? 

Mr.  PopiCK.  That  was  in  connection  with  the  services  under  the 
Federal  black  lung  claim.  The  amount  of  the  attorney's  fee  under 
the  State  claim,  which  is  considered  in  the  offset,  I  am  going  to  com- 
ment on  that  now. 

Senator  Tunney.  Right. 

Mr.  PopiCK.  I  think  it  will  become  clear. 

Senator  Tunney.  In  Kentucky,  according  to  the  Kentucky  Black 
Lung  Task  Force,  the  average  payment  is  $5,000. 

Mr.  PopiCK.  That  is  the  average  payment  to  the  attorney  for  his 
services  in  connection  with  the  State  workmen's  compensation 
award ;  right. 

Senator  Tunney.  Well,  its  says — just  to  read — it  says,  on  page  30 
of  the  task  force  report,  that  the  Kentucky  law  provides  for  a  maxi- 
mum attorney  fee  of  20  percent  of  the  settlement.  Further,  the  law^ 
states  the  fee  shall  be  a  lump  sum,  in  practice  very  few  granted  *  *  * 
by  workmen's  compensation  board  for  less  than  25  percent.  On  the 
surface  it  appers  the  fee  of  $5,000  ***. 

This  is  paid  by  the  Federal  Government,  too.  So  the  Federal  pay- 
ment for  attorneys'  fees  is  $5,000  plus  350  or  400 ;  right? 

Mr.  PopiCK.  But  the  attorney  has  received  a  payment  for  his  serv- 
ices under  the  State  workmen's  compensation  program  and  then  he 
receives  an  additional  payment  if  he  has  performed  additional  serv- 
ices imder  the  Federal  program. 

Senator  Tunney.  Right.  I  understand  that.  But  I  am  talking 
about  what  the  Federal  Government  is  paying  in  attorneys'  fees. 
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The  claim  is  paid  under  two  different  laws,  State  law  and  the  Fed- 
eral law,  but  the  total  is  $5,000— on  the  average,  $5,000— plus  350  or 
400,  as  the  case  may  be.  Right? 

Mr.  PopicK.  Yes.  There  is  a  relationship  between  the  two  fees  and 
the  amount  of  the  attorney's  expense  under  the  State  law  is  not  sub- 
ject to  reduction  from  the  man's  Federal  benefit  by  the  offset. 

Senator  Tunney.  I  understand. 

Mr.  PopicK.  I  think  we  are  agreed  with  each  other  on  that,  Mr. 
Chairman. 

Senator  Cook.  May  we  kind  of  get  around  to  the  random  sample 
we  looked  at.  We  found  two  withholdings  that  were  in  the  category 
of  less  than  $100;  two  withholdings  between  $100  and  $500;  two 
between  $500  and  $1,000;  three  between  $1,000  and  $1,500,  less  than 
$1,500;  one  for  $1,500;  one  for  $1,600;  one  for  $1,900;  three  that 
were  over  $2,100;  two  over  $2,200;  one  over  $2,400;  and  one  over 
$2,500. 

So  just  in  a  random  sample,  we  came  up  with  a  percentage  of 
those  that  would  fall  between  the  over  a  thousand  or  a  thousand  and 
over,  up  to  2,500. 

Mr.  PopicK.  Senator  Cook,  may  I  ask  whether  those  figures  reflect 
the  amount  that  was  determined  to  be  the  attorneys'  fees  or  the 
amount  initially  deducted  ? 

Senator  Cook.  No,  I  want  to  make  this  very  clear.  This  was  the 
amount  from  the  record  that  was  initially  to  be  deducted,  but  an 
ultimate  determination  had  not  been  made. 

Mr.  PopicK.  In  many  cases,  as  you  know,  the  amount  initially 
deducted  was  substantially  more  than  the  amount  eventually  allowed 
as  the  attorney's  fee.  And  the  difference  between  the  amount  with- 
held initially  and  the  amount  of  the  attorney's  fee  has  been  paid 
over  to  the  individual. 

Senator  Cook.  You  are  exactly  right  and  I  just  want  to  make  that 
clear.  I  want  to  get  in  a  random  sample  of  what  we  had  on  notifica- 
tion of  deduction,  not  final  determination. 

Mr.  Popick.  Mr.  Chairman,  I  would  like  to  go  into  one  aspect  of 
the  general  subject  that  has  had  a  good  deal  of  publicity  before  this 
and  has  had  considerable  discussion  here  today.  That  is  the  report 
that  some  attorneys  in  the  coal  mining  areas  have  become  wealthy 
from  fees  they  received  in  black  lung-related  workmen's  compensa- 
tion cases.  By  way  of  clarification,  it  is  important  to  point  out  that 
these  fees  of  substantially  very  large  amounts  were  paid  to 
attorneys  for  services  rendered  in  black  lung  claims  under  State 
workmen's  compensation  programs.  The  Federal  Government  is  not 
involved  in  setting  these  fees  nor  does  it  have  any  authority  to  do 
so. 

Generally,  the  law  or  workmen's  compensation  board  in  a  State 
regulates  the  amount  of  an  attorney's  fee  in  State  cases.  Most  attor- 
neys' fees  are  in  the  range  of  20  to  25  percent  of  the  award.  Even  in 
instances  where  minimum  service  is  provided,  the  approved  amount 
normally  averages  no  less  than  10  percent  of  the  award.  More  signif- 
icant in  the  very  high  total  of  fees  received  by  some  lawyers,  how- 
ever, one  significant  aspect  would  seem  to  be  the  large  volume  of 
cases  they  handle  over  and  above  the  amount  of  fees  they  receive  in 
the  individual  cases. 
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There  is,  however,  some  relationship  between  the  payment  of  a  fee 
to  an  attorney  in  a  State  workmen's  compensation  claim  and  the 
benefit  paid  in  a  Federal  black  luno;  claim  to  the  same  beneficiary. 
The  reason  is  this :  the  black  lunff  benefit  provisions  require  a  claim- 
ant for  such  benefits  to  file  a  claim  under  State  law  for  State  work- 
men's compensation  benefits  because  of  pneumoconiosis,  unless  to  file 
such  a  claim  would  be  futile  under  a  State  law.  He  must  do  this 
before  he  can  receive  Federal  black  lunjj  benefits.  This  is  to  prevent 
duplication  of  disability  payments  under  State  and  Federal  pro- 
oframs.  Where  elio^ibility  is  established  to  benefits  under  State  law, 
the  black  luna:  benefit  payable  under  Federal  law  is  reduced  by  the 
amount  of  the  State  benefit. 

In  fio;urin<r  the  reduction  that  must  be  made  in  Federal  black  lung 
benefits  on  account  of  a  concurrently  payable  State  workmen's  com- 
pensation benefit,  any  medical,  legal,  or  other  related  expenses 
incurred  by  the  claimant  in  connection  with  his  State  workmen's 
compensation  claim  are  deducted  from  the  State  award  before  the 
Social  Security  Administration  reduces  the  Federal  black  lung  bene- 
fits. Thus,  the  attorney  fee  (or  medical  or  other  related  expense)  in 
a  State  award  is  not  charged  against  the  claimant  for  the  purpose  of 
this  oifset.  Specifically,  the  attorney  fee  is  considered  a  cost  to  the 
claimant  in  obtaining  the  award  rather  than  as  part  of  the  award 
itself,  i.e.,  the  payment  intended  to  compensate  the  claimant  for  loss 
of  wages.  Therefore  the  attorney  fee  is  not  counted  by  the  Federal 
Government  in  reducing  the  claimant's  black  lung  benefit. 

This  policy  of  not  reducing  the  Federal  black  lung  benefit  because 
of  le^al,  medical,  and  other  related  expenses  incurred  in  establishing 
the  State  claim  is  consistent  with  the  intent  of  Congress  in  connec- 
tion with  the  workmen's  compensation  offset  provision  applicable  to 
social  security  benefits.  At  the  time  this  provision  was  enacted  in 
1965,  the  Senate  Committee  on  Finance  specifically  directed  the  Sec- 
retary of  Health,  Education,  and  Welfare  not  to  include  such  expen- 
ses when  applying  the  offset  or  reduction  provision  of  the  Social 
Security  Act.  (Senate  Report  No.  89-404,  p.  261.) 

We  feel  it  would  be  unfair  and  undesirable  to  modify  the  applica- 
tion of  this  policy  in  Federal  black  lung  claims  so  that  less  than  the 
full  amount  of  the  attorneys'  fees  in  the  State  claim  would  be  sub- 
tracted from  the  amount  subject  to  offset  against  the  Federal  black 
lung  payment,  as  has  been  suggested.  It  would  work  a  hardship  and 
inequity  on  the  black  lung  beneficiary  by  requirinir  the  reduction  of 
his  Federal  black  hme  benefit  by  some  or  all  of  the  amount  of  his 
attorney's  fee  in  his  State  claim,  when  the  attorney's  fee  (or  other 
expenses  in  prosecutinir  his  claim)  does  not,  in  fact,  constitute  bene- 
fit income  available  to  him  for  living  expenses. 

Moreover,  such  an  approach  would  constitute  a  special  disadvan- 
tage for  social  security  disability  beneficiaries  who  are  suffering 
from  black  lung,  because  of  excessive  State  workmen's  compensation 
fees  charged  by  their  attorneys  over  which  the  beneficiaries  have 
little,  if  any,  control.  Under  this  approach,  in  the  Federal  black 
lung  benefits  program.  State-awarded  attorneys'  fees  would  be  con- 
sidered a  portion  of  the  worker's  award  for  his  state  disability  claim 
and  as  such  would  be  considered  subject  to  offset  (either  in  whole  or 
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in  part).  In  the  social  security  disability  program,  however,  such 
amount  would  continue  to  be  excluded  in  line  with  the  congressional 
intent  noted  earlier.  Such  different  treatment  of  social  security  and 
"black  lung"  claimants  could,  with  some  reason,  be  cited  by  "black 
lung"  claimants  as  discriminatory  against  them. 

In  addition,  while  we  recognize  the  concern  that  exists  with 
respect  to  the  amount  of  attorneys'  fees  awarded  in  State  black  lung 
claims,  we  would  expect  that  any  modification  of  our  policy  as  sug- 
gested above  would  have  little  effect  on  the  level  of  these  State  fees. 
Black  lung  claims  generally  constitute  a  very  small  percentage  of 
the  total  number  of  State  'workmen's  compensation  claims  and  we 
are  aware  of  no  distinction  in  any  State  in  the  way  in  which  fees 
are  set  for  black  lung  cases  as  opposed  to  claims  involving  traumatic 
or  other  disabilities.  Furthermore,  cases  involving  workmen's  com- 
pensation offset  constitute  less  than  5  percent  of  the  total  Federal 
black  lung  claims. 

Mr.  Chairman,  this  concludes  my  prepared  testimony.  I  would  like 
to  make  one  additional  comment  growing  out  of  some  of  the  discus- 
sion earlier,  and  on  the  backdrop  of  some  of  the  confusion,  perhaps, 
that  has  existed  with  respect  to  fees  paid  under  State  workmen's 
compensation  laws  and  under  the  Federal  Black  Lung  program, 
because  of  black  lung  disease. 

Of  course,  these  large  amounts  that  have  been  reported  paid  to 
individual  attorneys,  as  I  said  before,  are  fees  that  have  been 
awarded  under  the  State  workmen's  compensation  programs. 

Now,  we  have  550,000,  roughly  550,000  claims  filed  under  the  Fed- 
eral Black  Lung  law  since  it  was  enacted  at  the  end  of  1969,  and 
approximately  350,000  of  those  claims  have  been  awarded  benefits. 
There  are  approximately  450,000  beneficiaries  totally  under  that  pro- 
gram today. 

Of  these  350,000  since  the  program  was  enacted,  about  half,  or 
175,000,  that  were  awarded  since  the  1972  amendments  have  thus  far 
generated  only  about  5,000  petitions  for  attorney  fee  determinations 
submitted  to  us.  We  have  disposed  of  approximately  3,000  of  those 
and  have  roughly  about  2,000  pending. 

I  am  not  suggesting  that  that  is  the  total  number  we  will  receive, 
but  5000  petitions  received  thus  far  means  about  one  percent  of  the 
total  claims  filed  under  the  program  and  is  equivalent  to  about  three 
percent  of  the  claims  that  have  been  awarded  benefits  since  the 
amendments  in  1972. 

This  should  put  in  perspective  the  volume  of  these  petitions  and 
the  relationship  that  volume  bears  to  the  total  volume  of  claims  that 
have  been  filed  and  claims  that  have  been  paid  under  the  program. 

Senator  Tunney.  But  that  does  not  include  offset,  does  it? 

Mr.  PopiCK.  Well,  not  every  one  of  those  petitions  would  involve 
an  offset  as  a  result  of  State  workmen's  compensation  benefits,  but 
many  of  them  would. 

Senator  Tuxney.  But  the  offset  is  a  matter  of  right,  is  it  not?  It 
would  not  require  the  filing  of  a  petition  to  get  the  money,  does  it? 

Mr.  PopiCK.  The  offset  is  the  amount  by  which  we  reduce  the  Fed- 
eral black  lung  beneficiary's  amount  because  he  is  receiving  State 
workmen's  compensation  benefits.  That  is  not  related  necessarily  to 
the  petition  of  the  attorney  for  approval  of  his  fee. 
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Senator  Tunney.  Right.  So  the  1  percent  you  are  talking  about 
does  not  in  any  way  relate  to  the  kinds  of  attorneys'  fees  that  are 
being  charged  at  the  State  level  under  the  State  workmen's  compen- 
sation law  ? 

Mr.  PopiCK.  No.  The  1  percent  and  the  3  percent  figures  are  the 
relationship  that  attorney  petitions  for  fees  for  services  under  the 
Federal  black  lung  program,  bear  to  the  total  volume  of  claims  that 
have  been  filed  or  paid  under  the  Federal  program. 

Senator  Tunney.  Can  we  infer  than  that  in  99  percent  of  the 
cases,  the  man  who  is  claiming  benefits  is  not  represented  by  an 
attorney  ? 

Mr.  PopicK.  Well,  the  total  petitions  that  have  been  filed,  the 
5,000  figure  I  have  mentioned  here,  does  not  represent  the  total 
number  of  petitions  that  will  ultimately  be  filed  by  Federal  black 
lung  claimants,  by  the  time  the  administration  of  part  B  of  the  pro- 
gram is  completed.  But  the  5,000  represents  the  total  we  have 
received  thus  far. 

Senator  Tunney.  So  we  can  infer  then  that  in  the  vast  percent- 
age of  the  cases,  99  percent  of  the  cases,  the  claims  that  are  filed  at 
the  Federal  level  were  filed  without  the  benefit  of  an  attorney  ? 

Mr.  PopiCK.  Well,  there  is  a  good  deal  of  representation  by  nonat- 
torneys  in  the  program,  individuals  who  represent  claimants,  who  do 
not  file  petitions  for  approved  fees.  They  may  render  services  for 
which  they  are  not  charging.  Basically,  of  course,  our  administration 
of  the  program  has  been  devoted  to  proving  full  assistance  to  the 
applicant  without  the  need  for  an  attorney  or  representative.  On  the 
other  hand,  we  feel  that  though  experience  has  indicated  that  the 
individual  can  rely  for  full  realization  of  his  benefits  and  full  pro- 
tection of  his  rights  on  the  basis  of  services  he  would  receive  from 
the  Social  Security  Administration,  we  do  feel  we  have  to  advise 
him  that  he  has  a  right  to  a  representative  if  he  wishes  to  have  one. 

Senator  Tunney.  Does  that  filing  for  benefits  under  the  Federal 
program  require  a  physician's  diagnosis  that  the  claimant  has  the 
disease  ? 

Mr.  PopiCK.  It  requires  a  submittal  of  medical  evidence  that  per- 
mits a  determination  that  the  individual  is  totally  disabled  due  to 
pneumoconiosis,  or  the  lung  disease  presumed  by  law  to  be  pneumo- 
coniosis. So  that  it  does  require  a  diagnosis  of  what  is  medically 
known  as  pneumoconiosis,  or  a  diagnosis  of  another  chronic  respira- 
tory disease  that  may  be  presumed  to  be  pneumoconiosis,  and  an 
indication  of  the  severity  of  that  disease,  so  that  we  can  determine 
whether  it  is  totally  disabling. 

Senator  Tunney.  All  right.  Can  you  please  explain  to  me,  why 
under  the  Federal  act  in  99  percent  of  the  cases  you  don't  need  an 
attorney  and  you  have  the  medical  diagnosis  of  the  disease,  and  the 
claimant  receives  his  payment  or  does  not  receive  his  payment — I 
would  imagine  in  the  great  majority  of  the  cases  he  receives  his  pay- 
ment— and  yet  under  the  State  workmen's  compensation  law,  you 
have  these  incredible  fees  being  charged.  You  have  the  Federal  tax- 
payer picking  up  the  burden  for  those  attorneys'  fees.  We  heard  Mr. 
Smith  indicate  just  a  few  minutes  ago,  he  has  to  spend  hours  pre- 
paring the  case  and  sometimes  gets  as  many  as  nine  physicians. 
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Why  under  one  program  is  it  working  without  attorneys  and  the 
other  program  we  have  these  incredible  attorney  fees  being  charged 
to  the  tune  of  $1  million  for  one  attorney  in  1  year?  Can  you 
explain  why  ? 

Mr.  PopicK.  I  have  to  answer  that  from  the  perspective  of  an 
administrator  of  the  Federal  program  and  not  from  the  perspective 
of  the  State  program.  But  I  think  some  of  the  reasons  for  this  were 
touched  on  in  some  of  the  earlier  discussion.  One  basic  reason  may 
be  that  the  State  program  is  an  adversary  program.  There  is  an 
adversary  interest  in  the  State  program,  and  that  adversary  interest 
does  not  exist  in  the  administration  of  part  B  of  the  Federal  pro- 
gram. 

In  the  administration  of  that  program  we  in  the  Social  Security 
Administration  and  the  Department  of  Health,  Education  and  Wel- 
fare are  devoted  to  seeing  to  it  that  the  applicant  understands  his 
rights,  that  he  has  a  full  opportunity  and  is  given  full  assistance  to 
submit  all  of  the  evidence  necessary  to  establish  his  rights  to  bene- 
fits. In  many  cases  we  arrange  the  examinations,  we  pay  the  cost  of 
obtaining  examinations,  and  a  determination  is  made  not  in  terms  of 
financial  liability  or  responsibility  but  rather  in  terms  of  does  the 
individual  and  the  evidence  presented  on  his  behalf  establish  that  he 
has  a  right  to  those  benefits  as  prescribed  by  the  law  and  our  regula- 
tions. 

We  have  devoted  a  maximum  effort,  both  in  the  black  lung  pro- 
gram and  previously  and  currently  in  the  regular  social  security 
program,  to  assuring  that  the  applicant's  rights  to  benefits  are  pro- 
tected under  the  law. 

Now,  that  is  a  difference,  where  under  the  State  program  you  may 
very  well  have  an  adversary  interest,  where  a  question  of  whether  or 
not  the  employer  is  liable  for  these  benefits  exists.  That  would 
account  in  part  for  this  difference. 

Another  factor,  and  it  may  be  related  to  what  I  already  men- 
tioned, is  that  we  are  under  the  impression  that  in  many  cases  the 
individual  finds  it  almost  essential  to  have  an  attorney  to  pursue  the 
process  of  his  claim  in  some  of  the  State  programs.  That  is  not  nec- 
essary under  the  administration  of  the  Federal  black  lung  program 
because  we  have  provided  a  good  deal  of  advice  and  consultation,  we 
have  conferred  with  not  only  applicants  themselves,  but  with  their 
representatives,  organized  group  and  individual  representatives,  and 
as  a  result  there  has  not  been  a  need  in  order  for  individuals  to 
receive  benefits  and  get  favorable  determinations  to  have  attorneys, 
although  some  have  felt  they  wanted  to. 

I  might  point  out  to  you  that  as  a  result  of  the  fact  that  an  indi- 
vidual under  the  Federal  law  must  file  a  claim  for  State  benefits,  to 
which  he  might  be  entitled,  as  long  as  such  a  filing  would  not  be 
futile,  before  we  can  complete  the  processing  of  his  Federal  claim, 
and  because  he  in  many  cases  finds  it  necessary  to  use  an  attorney  to 
file  his  State  claim,  then  after  he  has  filed  his  claim  under  State  law 
through  an  attorney,  and  he  begins  to  pursue  his  Federal  claim,  we 
find  in  some  of  those  cases  the  attorney  is  handling  his  case  for  him 
under  the  Federal  program  as  well. 

Senator  Cook.  I  am  delighted  he  got  that  in,  because  somehow  or 
other,  I  didn't  want  you  to  get  the  feeling  there  is  somehow  a  great 
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elemosynary  organization  that  takes  these  claims  and  automatically 
approves  them,  Mr.  Chairman.  We  have  a  lot  of  situations  in  our 
office  where  we  have  to  work  diligently  on  these  claims  and  put  in  a 
great  deal  of  time  and  effort. 

Let's  take,  for  instance,  the  situation  we  find  ourselves  in  in  our 
State.  Because  we  hava  the  Workmen's  Compensation  Board  that 
makes  this  determination,  unfortunately,  he  can't  file  through  the 
Social  Security  Administration  until  he  has  expended  his  remedies 
at  the  State  level.  Therefore,  when  he  finally  gets  to  the  Federal 
level,  if  he  has  been  successful  at  the  State  level,  he  has  already 
found  himself  in  a  position  where  he  has  had  to  meet  that  adversary 
proceeding  problem  and  then  he  comes  in  to  the  Social  Security 
Administration  and  finds  himself  on  the  winning  side  of  a  State 
order.  If  he  is  not  on  the  winning  side  of  a  State  order,  apparently 
under  the  regs  that  exist  under  the  Social  Security,  they  have  to 
make  a  determination  whether  filing  at  the  State  level  was  in  fact 
feasible  and  they  can  take  that  under  consideration,  or  if  they  have 
a  situation  at  the  State  level  where  he  has  lost,  they  can  turn  him 
down  at  the  Federal  level,  also. 

So  you  find  yourself  kind  of  meeting  yourself  coming  around.  If 
you  have  a  situation  in  the  State,  maybe  we  would  be  better  off 
where  we  eliminated  all  black  lung  cases  coming  before  the  compen- 
sation board  and  they  can  immediately  be  submitted  to  the  Federal 
Government  and  we  wouldn't  have  to  run  this  gauntlet  we  now  face. 

Mr.  Johnston.  If  I  could  interject  out  of  order — Mr.  Johnston 
from  the  Department  of  Labor — you  have  to  understand  this  in  its 
total  perspective.  I  don't  mean  to  sound  condescending,  but  on  Janu- 
ary 1,  1974,  when  the  Department  of  Labor  takes  full  force  of  the 
program,  there  is  no  more  requirement  for  State  filing. 

Senator  Cook.  I  am  aware  of  that.  We  were  going  to  get  to  that 
because  I  wanted  to  go  through  that  with  you. 

Mr.  Johnston.  One  other  question  which  Mr.  Popick,  I  am  sure 
by  no  intention,  has  failed  to  mention  in  regard  to  the  Federal  con- 
cept is  that  you  have  four  very  strong  presumptions  that  exist  in  the 
Federal  law,  that  do  not  exist  in  the  Kentucky  law,  West  Virginia 
law,  or  virtually  any  other  State  law.  If  you  read  the  presumptions 
that  exist  in  the  statute  under  411(c)(1)  through — I  think  it  is  4 — 
you  will  see  that  by  X-number  of  years  in  the  mine,  automatically 
certain  things  exist. 

So  the  difficulties  are  not  as  great  under  the  Federal  program  as 
they  are  under  the  State  program. 

Senator  Cook.  But  that  is  after  January  1. 

Mr.  Johnston.  No — well,  (1)  through  (3)  has  existed  until  the 
1969  act.  Mr.  Popick  can  explain  what  is  existing  in  the  social  secu- 
rity program. 

You  are  right,  it  will  exist  at  the  Department  of  Labor,  and  Mr. 
Popick  responded  to  how  it  existed. 

Senator  Cook.  What  I  am  really  saying,  if  I  may  interject,  and  I 
am  delighted  that  you  did,  was  that  we  still  face  that  up  until  this 
time,  you  still  had  to  exercise  and  expedite  your  remedies  under 
State  law. 

Mr.  Johnston.  That  is  correct. 

Senator  Cook.  All  right. 
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Mr.  PopicK.  That  is  true,  but  one  point  I  would  make  is  that 
under  our  administration  of  the  part  B  portion  of  the  law,  we  take 
into  account  a  prior  State  determination  of  disability  due  to  black 
lung.  That  determination  is  not,  however,  necessarily  determinative 
for  the  purpose  of  the  Federal  program  in  that  we  require  evidence 
to  establish  the  individual's  entitlement. 

Senator  Cook.  We  wouldn't  be  so  naive  as  to  say  it  does  kind  of 
constitute  an  uphill  fight.  You  don't  really  have  to  take  that  deter- 
mination at  the  State  level  in  eifect,  but  if  that  State  level  determi- 
nation is  negative,  the  claimant  does  have  himself  kind  of  a  hard 
way  to  go,  doesn't  he  ? 

Mr.  PoricK.  In  the  Federal  program?  I  would  say  that  we  look  at 
the  evidence  quite  objectively,  and  while  we  do  look  at  that  evidence 
and  consider  it  fully,  unless  that  evidence  obtained  under  a  State 
program  does  not  support  his  entitlement  under  the  Federal  pro- 
gram, then  there  is  no  presumption  for  or  against  the  applicant  on 
the  basis  of  the  State  determination,  because  in  many  cases,  as  was 
already  mentioned,  there  are  some  differences  in  the  requirements  as 
between  the  State  program  and  the  Federal  program. 

So  we  have  to  consider  the  evidence  available  in  terms  of  the 
requirements  of  the  law  and  the  regulations  without  regard  to  the 
State  determination  in  that  case. 

Senator  Cook.  I  am  delighted  to  hear  that.  But  I  must  say  in  all 
fairness,  just  the  mentality  of  man  and  his  interpretation  whether  a 
determination  has  been  made,  that  it  becomes  kind  of  an  uphill  fight 
if  he  comes  from  a  State  with  a  negative  approval  of  his  claim.  And 
it  seems  to  me  what  you  are  really  doing,  you  are  looking  at  it  then 
in  presumption  whether  the  evidence  in  that  claim  falls  within  the 
framework  under  the  law,  where  it  is  wider  and  it  is  all  inclusive, 
rather  than  particularly — in  other  words,  I  could  see,  for  instance, 
where  you  would  take*  full  and  complete  consideration  and  waive 
previous  proof  if  somebody  had  lost  his  claim  because  of  the  2-year 
requirement.  But  I  am  talking  based  exclusively  and  thoroughly  on 
medical  examination,  that  the  presumption  is  that  he  has  got  a  job 
to  do  to  establish  his  claim,  even  under  the  Federal  legislation,  as 
opposed  to  the  State  legislation. 

I  mean,  after  all,  if  you  are  really  telling  me  you  don't  do  this, 
then  we  just  ought  to  sit  back  and  let  everybody  run  their  gauntlet 
and  get  turned  down  on  the  State  level  and  automatically  file  with 
you,  because  they  are  going  to  be  approved  and  automatically  they 
will  be  approved  and  automatically  that  is  not  so. 

Mr.  PopicK.  Automatically  that  is  not  so. 

Senator  Tunney.  Maybe  we  can  hear  from  Ms.  Snyder  and  then 
ask  questions. 

STATEMENT  OF  NANCY  SNYDER,  DIRECTOE,  DIVISION  OF  COAL 
MINE  WORKER'S  COMPENSATION,  OFFICE  OF  WORKMEN'S  COM- 
PENSATION PROGRAMS,  DEPARTMENT  OF  LABOR;  ACCOMPANIED 
BY  JAMES  JOHNSTON,  ASSOCIATE  SOLICITOR,  DIVISION  OF  EM- 
PLOYEE BENEFITS 

Ms.  Snyder.  My  statement  is  short  and  I  have  cut  it  considerably, 
so 
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Senator  Tunney.  It  will  <i:o  into  the  record  in  full. 
Ms.  SxYDER.  My  name  is  Nancy  Snyder  and  I  am  Director  of  the 
Division  of  Coal  Mine  Workers'  Compensation,  Office  of  Workmen's 
Compensation    Programs,   Employment   Standards    Administration, 
U.S.  Department  of  Labor. 

On  July  1,  1973,  as  yon  know,  the  Department  of  Labor  assumed 
responsibility  for  processing  black  lung  claims  from  living  miners 
which  had  prior  to  that  time,  been  the  responsibility  of  the  Social 
Security  Administration.  The  Black  Lung  Benefits  Act  of  1972, 
which  amends  title  IV  of  the  original  1969  Coal  Act,  sets  up  a  tran- 
sitional period  to  run  from  July  1,  1973  to  December  31,  1973. 
During  this  period,  there  will  be  an  orderly  transfer  of  responsibil- 
ity for  the  black  lung  program  from  the  Social  Security  Adminis- 
tration to  the  Department  of  Labor.  Witli  this  shift,  there  will  be  an 
accompanying  shift  of  financial  responsibility  to  the  coal  industry. 
As  to  all  claims  filed  after  July  1,  1973,  the  industry  will  be  respon- 
sible for  benefits  as  of  January  1, 1974. 

As  of  September  26,  1973,  the  Division  of  Coal  Mine  Workers' 
Compensation  has  been  notified  by  the  Social  Security  Administra- 
tion that  10,3fi5  claims  have  been  filed.  Of  this  number,  5,358  have 
been  received  in  the  Division  for  determination  of  eligibility  and  are 
being  processed  presently  expeditiously. 

If  an  initial  determination  of  medical  eligibility  is  made,  the 
appropriate  coal  operator  is  identified  and  notified  of  his  potential 
liability.  Absent  the  existence  of  a  responsible  coal  operator,  the 
Federal  Government,  through  the  Department  of  Labor,  is  poten- 
tially liable. 

Senator  Tunney.  Will  the  coal  operator  then  have  a 

Ms.  Snyder.  A  time  period  in  which  he  could  contest  or  to  inform 
us  that  he  wishes  to  contest. 

Senator  Tunney.  And  he  can  bring  in  his  physicians  ? 
Ms.  Snyder.  Yes,  sir.  He  will  have  his  own  lawyers  and  he  cer- 
tainly could  bring  in  his  own  radiologist  and  other  diagnosticians. 

Following  the  initial  medical  determination,  the  procedure  for 
determining  final  eligibility  is  identical  whether  or  not  the  Govern- 
ment or  the  coal  operator  is  deemed  liable.  The  procedure,  in  gen- 
eral, includes:  (1)  An  informal  conference  called  by  the  Deputy 
Commissioner — who  are  attached  to  our  Division — to  resolve  the 
issues — we  believe  most  of  the  cases  should  be  resolved  at  this  level ; 
(2)  absent  a  resolution,  the  case  would  move  to  a  formal  hearing 
before  an  administrative  law  judge  in  a  de  novo  proceeding;  (3) 
appeal  to  the  Benefits  Review  Board;  and  (4)  appeal  to  the  court  of 
appeals  and  Supreme  Court,  if  necessary. 

Except  for  the  Secretarv  of  Labor,  whose  interests  shall  be  repre- 
sented by  the  Solicitor  of  Labor  or  an  authorized  attorney  on  his 
staff,  each  of  the  parties  in  interest  may  appoint  an  individual  to 
represent  his  interest  in  an  adjudicatory  proceeding.  Such  appoint- 
ment must  be  made  in  writing  to  the  adjudication  officer  and  must 
be  signed  by  the  party  in  interest  or  his  or  her  legal  guardian. 

If  a  claimant  is  represented  by  an  attorney  or  other  person,  any 
fee  which  the  representative  proposes  to  charge  the  claimant  must 
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receive  prior  approval  by  the  Department.  The  appropriate  adjudi- 
cation officer  will  be  responsible  for  reviewing  such  requests  and 
approving  fees. 

An  evaluation  scheme  is  set  up  similar  to  those  both  the  State  and 
Social  Security  Administration  use. 

If  a  claim  is  not  taken  to  the  hearing  stage,  the  Deputy  Commis- 
sioner Avho  has  presided  over  the  conference  will,  in  the  usual  case, 
be  guided  by  the  following  guidelines:  (a)  The  total  amount 
requested  by  the  representative,  when  divided  by  the  total  number  of 
hours  claimed  bv  the  representative,  should  not  exceed  a  range  of 
$25  to  $35.  (b)  If  the  above  guideline  is  met,  the  total  amount  of  the 
request  should  nevertheless  not  exceed  a  range  of  $300  to  $350. 

Senator  Cook.  How  are  you  going  to  get  a  claimant  to  have  a 
lawyer  in  this  adversary  proceeding  again  to  represent  somebody  all 
the  way  through  the  court  of  appeals  and  conceivably  the  Supreme 
Court  of  the  United  States,  if  you  are  talking  about  not  exceeding  a 
range  of  $300  to  $350? 

Ms.  SxYDER.  That  figure  refers  to  the  informal  conference.  I  men- 
tioned on  the  prior  page  that  we  expect  most  of  our  cases  to  be 
resolved  at  an  informal  conference  with  the  Department  of  Labor, 
the  claimant  and  the  responsible  operator. 

Senator  Cook.  Will  these  hearings  take  place  in  the  field  ? 

Ms.  Snyder.  They  will.  Within  a  50-mile  radius  of  the  claimant's 
residence. 

Senator  Cook.  That  is  in  your  regs  ? 

Ms.  SxYDER.  It  is  in  the  program  manual. 

Xow,  there  is,  however,  another  option. 

(c)  If  the  above  guidelines  are  not  met — that  is  the  300  to  350 — 
the  Deputy  Commissioner  may  nevertheless  approve  a  fee  which 
exceeds  the  amounts  prescribed  above  where  the  issues  involved  in  a 
case  are  particularly  complex,  the  proceedings  have  been  particu- 
larly protracted,  or  it  is  otherwise  apparent  that  the  representative 
has  rendered  services  which  have  been  of  unusual  value  to  the  claim- 
ant. 

Where  a  claim  is  pursued  beyond  the  conference  stage,  the  adrnin- 
istrative  law  judge  or  Benefits  Review  Board  will  set  an  appropriate 
fee. 

If  I  may  interject  here,  the  administrative  law  judges  and  Bene- 
fits Review  Boards,  as  you  know,  have  a  long  history  and  experience 
in  rating,  in  the  matter  of  setting  fees,  which,  we  are  all  aware,  has 
not  been  subject  to  public  criticism. 

In  the  September  17,  1973,  Federal  Register,  a  notice  of  proposed 
rulemaking  was  published  discussing  the  question  of  ofi^sets  for  pay- 
ment of  legal  fees  incurred  by  the  claimant  in  pursuing  a  claim  for 
State  benefits,  which  both  Mr.  Cawood  Smith  and  Mr.  Popick  have 
discussed.  And  I  would  like  to  just  briefly  review  it  from  the 
Department  of  Labor's  point  of  view. 

As  I  said,  we  have  published  in  the  Federal  Register  and  invited 
for  comments  by  October  17,  1973,  the  question  of  whether  the 
expenses   for   medical,   legal   or   related   evidence    incurred   by   the 


302 

clfiimant  in  pursiiino;  State  benefits,  will  be  excluded  in  computing 
benefit  reduction  for  Federal  black  lunof  benefits,  or  if  the  total  com- 
]:)ensation  award  will  be  counted.  This  issue  can  make  a  substantial 
difference,  as  we  are  quite  aware,  in  the  amount  of  benefits  received 
by  the  claimant,  as  well  as  costh  to  the  Federal  Government.  A  sim- 
plified example  shows : 

If  a  claimant  received  from  the  State  his  basic  gross  entitlement, 
of  $2,500,  less  a  legal  fee  of  $1,000,  the  claimant  receives  net  $1,500. 

If  his  Federal  entitlement  is  $4,000,  under  the  gross  concept  we 
would  subtract  the  gross  amount  of  the  State  $2,500,  and  the  claim- 
ant would  receive  $1,500. 

However,  under  the  net  concept,  still  constant  is  the  $1,000  legal 
fee  and  we  would  offset  the  net  amount  received  under  the  State, 
$1,500  and  the  claimant  would  receive  $2,500. 

The  resulting  impact  of  these  approaches  is  as  follows : 

TTnder  the  "Net"  approach :  The  individual  receives  more  money ; 
the  liability  of  either  the  operatoi-  or  the  Federal  Government, 
depending  on  which  is  deemed  liable,  is  more. 

t'^^nder  the  "Gross"'  approach:  The  claimant  receives  less  money; 
the  liability  of  the  Federal  Government  or  the  responsible  operator 
is  less. 

To  better  inform  black  lung  claimants,  a  brochure  in  simple  con- 
cise language  is  noAv  in  final  stages  of  preparation,  explaining  the 
complete  claims  processing  system  through  final  appeal.  These  bro- 
chures will  be  made  available  to  all  claimants  as  soon  as  they  are 
printed. 

Additionally,  all  Department  of  Labor  black  lung  claims  examin- 
ers have  received  instructions  in  the  entire  adjudicatory  system,  in 
order  to  be  fully  prepared  to  inform  all  claimants  concerning  all 
aspects  of  the  system.  While  claims  examiners  will  not  encourage 
black  lung  claimants  to  obtain  representatives  at  the  initial  applica- 
tion stage,  they  will  be  expected  to  take  all  necessary  steps  to  insure 
the  claimants"  interests  are  protected  and  that  claimants  are  pursu- 
ing appropriate  courses  of  action,  including  obtaining  representation 
if  it  is  felt  this  is  in  the  claimant's  best  interest. 

Thank  you. 

[Ms.  Snyder's  full  statement  follows:] 

Statement   of   Nancy   Snyder,   Director,   Division   of   Coal   Mine  Worker's 
Compensation,  Office  of  Workmen's  Compensation  Programs 

My  name  is  Nancy  Snyder  and  I  am  Director  of  the  Division  of  Coal  Mine 
Workers'  Compensation.  Office  of  Wnrlcmen's  Compensation  Prosrams.  Employ- 
ment Standards  Administration,  U.S.  Department  of  Labor.  I  welcome  the 
opportunity  to  appear  l)efore  yon  today  to  give  yon  an  overview  of  the  Depart- 
ment's procedures  regarding  legal  fees  under  the  Coal  Mine  Safety  Act  of  1969, 
as  amended. 

On  .Tuly  1.  1973,  as  you  know,  the  Department  of  Labor  assumed  responsibil- 
ity for  processing  black  lung  claims  from  living  miners  which  had  prior  to 
that  time,  been  tlie  responsibility  of  the  Social  Security  Administration.  The 
Black  Lung  Benefits  Act  of  1972.  which  amends  Title  IV  of  the  original  1909 
Coal  Act.  sets  up  a  transitional  period  to  run  from  .Tuly  1,  1973  to  December 
31,  1973.  During  this  period,  tliere  will  ]>e  an  orderly  transfer  of  responsibility 
for  the  Black  Limg  program  from  the  Social  Security  Administration  to  the 
Department  of  Labor.  With  this  shift,  there  will  be  an  accompanying  shift  of 
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financial  responsibility  to  the  Coal  industry.  As  to  all  claims  filed  after  July  1, 
1973,  the  industry  wiil  be  responsible  for  benefits  as  of  January  1,  1974.  Under 
current  procedures,  the  Social  Security  Administration  district  offices  are 
accepting  all  black  lung  claims,  securing  initial  medical  and  employment  evi- 
dence, then  forwarding  those  claims  to  the  Department  of  Labor  for  determi- 
nation of  eligibility.  As  of  September  26,  1973,  the  Division  of  Coal  Mine 
Workers'  Compensation  has  been  notified  by  the  Social  Security  Administra- 
tion that  10,385  claims  have  been  filed.  Of  this  number,  5,358  have  been 
received  in  the  Division  for  determination  of  eligibility. 

If  an  initial  determination  of  medical  eligibility  is  made,  the  appropriate 
coal  operator  is  identified  and  notified  of  his  potential  liability.  Absent  the 
existence  of  a  responsible  coal  operator,  the  Federal  Government,  through  the 
Department  of  Labor,  is  potentially  liable. 

Following  the  initial  medical  determination,  the  procedure  for  determining 
final  eligibility  is  identical  whether  or  not  the  Government  or  the  coal  operator 
is  deemed  liable.  The  procedure,  in  general,  includes:  (1)  an  informal  confer- 
ence called  by  the  Deputy  Commissioner  to  resolve  the  issues;  (2)  absent  a 
resolntion,  the  case  would  move  to  a  formal  hearing  before  an  Administrative 
Law  Judge  in  a  dc  novo  proceeding;  (3)  appeal  to  the  Benefits  Review  Board; 
and  (4)  appeal  to  the  Court  of  Appeals  and  Supreme  Court,  if  necessary, 
the  Solicitor  of  Labor  or  an  authorized  attorney  on  his  staff,  each  of  the  par- 

Except  for  the  Secretary  of  Labor,  whose  interests  shall  be  represented  by 
the  Solicitor  of  Labor  or  an  authorized  attorney  on  his  staff,  each  of  the  par- 
ties in  interest  may  appoint  an  individual  to  represent  his  interest  in  an  adju- 
dicatory proceeding.  Such  appointment  must  be  made  in  writing  to  the  adjudi- 
cation officer  and  must  be  signed  by  the  party  in  interest  or  his  or  her  legal 
guardian. 

If  a  claimant  is  represented  by  an  attorney  or  other  person,  any  fee  which 
the  representative  proposes  to  charge  the  claimant  must  receive  prior  approval 
by  the  Department.  The  appropriate  adjudication  officer  will  be  responsible  for 
reviewing  such  requests  and  approving  fees. 

In  evaluating  a  request  for  approval  of  a  fee,  the  following  factors  may  be 
considered : 

The  nature  of  the  services  performed ; 

the  complexity  of  the  case ; 

the  level  of  skill  and  competence  required  in  rendering  the  services ; 

the  amount  of  time  spent  on  the  case ; 

the  level  of  administrative  proceedings  to  which  the  claim  was  carried  and 
the  level  at  which  the  representative  entered  the  proceedings ;  and 

tlie  amounts  of  any  or  reimbursement  for  expenses  previously  authorized, 
paid  or  requested. 

If  a  claim  is  not  taken  to  the  hearing  stage,  the  Deputy  Commissioner  who 
has  presided  over  the  conference  will,  in  the  usual  case,  be  guided  by  the  fol- 
lowing guidelines. 

(a)  The  total  amount  requested  by  the  representative,  when  divided  by  the 
total  number  of  hours  claimed  by  the  representative,  should  not  exceed  a 
range  of  $25  to  $35. 

(b)  If  the  above  guideline  is  met.  the  total  amount  of  the  request  should 
nevertheless  not  exceed  a  range  of  .$300  to  $350. 

(c)  If  the  above  guidelines  are  not  met,  the  Deputy  Commissioner  may  nev- 
ertheless approve  a  fee  which  exceeds  the  amounts  prescribed  above  where  the 
issues  involved  in  a  case  are  particularly  complex,  the  proceedings  have  been 
particularly  protracted,  or  it  is  otherwise  apparent  that  the  representative  has 
rendered  services  which  have  been  of  unusual  value  to  the  claimant. 

Where  a  claim  is  pursued  beyond  the  conference  stage,  the  Administrative 
Law  Judge  or  Benefits  Review  Board  will  set  an  appropriate  fee. 

In  the  September  17,  1973  Federal  Register,  a  notice  of  proposed  rulemaking 
was  published  discussing  the  question  of  offsets  for  payment  of  legal  fees 
incurred  by  the  claimant  in  pursuing  a  claim  for  State  benefits.  This  notice 
invites  public  comment  by  October  17,  1973.  on  whether  the  expenses  for  medi- 
cal, legal  or  related  evidence  incurred  by  the  claimant  in  pursuing  State  bene- 
fits, will  ))e  excluded  in  computing  benefit  reduction  for  Federal  black  lung 
benefits,  or  if  the  total  compensation  award  will  be  counted.  This  issue  can 
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make  a  substantial  difference  in  the  amount  of  benefits  received  by  the  claim- 
ant, as  well  as  costs  to  the  Federal  Government.  A  simplified  example  shows : 

If  the  claimant  receives  from  the  State : 

Basic  (gross)  entitlement $2,  500 

Less  legal  fees 1>  000 

Claimant  receives  (net) 1>  500 

The  Federal  entitlement  amount  is : 

A  (gross) 4,000 

Less  State  offset ^>  500 

Total 1.  500 

B(net) 4,000 

Less  State  offset 1>  500 

Total 2,500 

The  resulting  impact  of  these  approaches  is  as  follows : 
Under  the  "Net"  approach ; 

The  individual  receives  more  money 

The  liability  of  either  the  operator  or  the  Federal  Government,  depending 
on  which  is  deemed  liable,  is  more 
Under  the  "Gross"  approach  ; 

The  claimant  receives  less  money 

the  liability  of  the  Federal  Government  or  the  Responsible  operator  is  less 
To   better  inform   black  lung  claimants,   a   brochure   in  simple  concise  lan- 
guage is  now  in  final  stages  of  preparation,  explaining  the  complete  claims 
processing  system  through  final  appeal.  These  brochures  will  be  made  available 
to  all  claimants  as  soon  as  they  are  printed. 

Additionally,  all  Department  of  Labor  black  lung  claims  examiners  have 
received  instructions  in  the  entire  adjudicatory  system,  in  order  to  be  fully 
prepared  to  inform  all  claimants  concerning  all  aspects  of  the  system.  While 
claims  examiners  will  not  encourage  black  lung  claimants  to  obtain  representa- 
tives at  the  initial  application  stage,  they  will  be  expected  to  take  all  neces- 
sary steps  to  insure  the  claimants'  interests  are  protected  and  that  claimants 
are  pursuing  appropriate  courses  of  action,  including  obtaining  representation 
if  it  is  felt  this  is  in  the  claimant's  best  interest. 

I  would  like  to  point  out  that  we  are  dealing  here  with  a  new  program  with 
many  new  problems.  I  am  hopeful  that  our  experience  as  we  go  along  will 
enable  us  to  iron  out  any  difficulties  which  emerge. 

I  have  briefly  outlined  our  procedures  under  this  program.  I  would  like  to 
thank  you  for  the  opportunity  to  discuss  these  important  matters. 

Senator  Ttjxxey.  Thank  you. 

INIr.  Popick,  you  testified"  tliat  you  would  expect  a  modification  to 
Federal  procedures  would  have  no  afTect  on  the  amount  of  attorneys' 
fees  awarded  at  the  State  level. 

What  is  your  basis  for  that  statement? 

Mr.  PopiCK.  Well,  our  impression  is  that  first  of  all,  the  method 
and  the  amount  fixed  in  State  black  lun":  claims  generally  does  not 
vary  from  that  which  is  used  to  fix  attorney  fees  in  all  other  work- 
men's compensation  claims,  and  that  the  black  lunof  claim  under  the 
State  profjram  represents  a  relatively  small  percentaee  of  the  total 
State  workmen's  compensation  workload.  So  we  would  feel  that  since 
the  method  used  now  to  fix  State  workmen's  compensation  attorney 
fees  for  black  lung  cases  is  really  the  one  that  prevails  for  all  cases, 
that  to  chanjre  the  method  by  which  we  deal  with  the  offset  would 
have  little  effect  on  the  general  structure  and  the  general  approach 
to  fees  in  the  State.  The  black  lung  case  is  just  not  that  much  in 
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terms  of  quantity,  of  cases,  that  is,  not  large  enough,  we  would 
think,  to  have  an  influence  on  the  general  method  of  fixing  fees, 
which  really  applies  to  all  cases  beyond  the  minority  of  black  lung 
cases. 

Senator  Tuxxey.  In  other  words,  you  don't  feel  if  the  State 
boards  knew  the  Federal  Government  wasn't  picking  up  the  tab,  but 
that  the  poor  miner  was,  they  would  be  less  inclined  to  award  the 
maximum? 

]Mr.  PopiCK.  I  think  that  is  what  our  general  impression  is,  but  we 
are  really  speculating  on  that.  We  are  just  taking  a  look  at  the  cir- 
cumstances that  exist  and  have  a  question  about  whether  this  really 
would  have,  what  kind  of  an  impact  it  would  have.  That  is  really 
the  basis  for  our  response  here. 

Senator  Tunxey.  Don't  you  think  the  Federal  Government  has  a 
role  to  play  in  assuring  awards  made  at  the  State  level  are  not 
excessive,  at  least  so  long  as  the  Federal  Government  pays  for  the 
award  ? 

Mr.  PoPiCK.  To  the  extent  that  the  Federal  policy  and  practice 
has  an  effect  on  this,  I  think  our  answer  would  be  yes.  I  think  our 
first  question  is  to  what  extent  coidd  it  be  expected  to  have  an 
impact  and  then  another  consideration,  which  I  have  brought  out  in 
my  remarks,  is  what  questions  of  consistency  and  equity  with  respect 
to^  other  applicants  and  Federal  black  lung  applicants  as  beneficiar- 
ies would  flow  from  an  effort  to  change  our  practice  with  respect  to 
Federal  black  lung  beneficiaries,  which  applies  in  other  social  secu- 
rity disability  offset  situations,  in  which  our  policy  is  dictated 
already  for  us  by  the  Congress. 

In  other  words,  we  are  following  with  respect  to  Federal  black 
lung  beneficiaries  essentially  a  policy  that  was  laid  down  for  us  by 
the  Congress  several  years  ago,  in  connection  with  offset  for  State 
workmen's  compensation  benefits  in  the  regular  program.  And  if  we 
now  modify  the  Federal  black  lung,  the  approach  in  Federal  black 
lung  cases," we  have  to  recognize  that  we  are  treating  that  small,  rel- 
atively small  group  of  cases,  differently  and  what  one  might  argue 
inequitably,  in  contrast  to  the  way  we  treat  all  other  people  subject 
to  oft'set. 

Senator  Tuxxey.  Why  doesn't  Social  Security  set  up  clinics  for 
miners  where  in  one  location  clerks  help  them  fill  out  the  form  and 
doctors  take  X-rays  and  social  ^security  records  are  gathered  for 
proof  of  employment,  all  without  the  need  for  an  attorney? 

Mr.  PopiCK.  Do  you  say  why  don't  we  ? 

Senator  Tux'xey.  Yes :  why  not  ? 

Mr.  PopiCK.  We  have  followed  in  the  black  lung  program  the 
basic  program  of  the  administrative  approach  we  have  used  in  our 
regular  program,  and  that  is  to  ultilize  existing  medical  sources, 
sources  of  examination  and  treatment,  as  fully  as  possible  to  obtain 
necessary  evidence  rather  than  our  trying  to  establish  our  own  medi- 
cal examination  resources. 

Now,  working  through  State  agencies  which  work  Avith  us  in  the 
disability  program,  and  which  worked  with  us  in  the  black  Imig 
program — we  use  their  resources  for  getting  these  medical  examina- 
tions. Basically,  we  have  considered  this  the  best  way,  administra- 
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tively,  as  well  as  from  the  standpoint  of  medical  relationships  to  get 
this  evidence. 

Senator  Tuxxey,  Ms.  Snyder,  do  you  have  any  comment  on  any 
of  the  questions  that  I  asked  ]\Ir.  Popick? 

Ms.  Snyder.  No.  We  anticipate  some  response  from  our  regula- 
tions that  have  been  published  and  certainly  will  have  a  policy  by 
November  1,  as  a  result  of  the  comments. 

I  do  want  to  point  out  tlie  problem  of  getting  diagnostic  help  in 
coal  mining  regions,  which  is  not  easy,  and  I  believe  Mr.  Popick  has 
set  up  thi'ough  his  State  agencies  quite  an  extensive  network,  which 
helped  us  in  initially  starting  out  our  program.  We  have  extended  it, 
also,  as  we  have  gone  along. 

Mr.  JoiixsTox.  There  is  obviously  no  total  unanimity  in  every 
subject,  and  I  would  only  add  one  factor  which  might  be  of  some 
interest  to  you,  sir,  and  the  subcommittee. 

I  think  what  INIr.  Popick  has  stated  was  correct  under  the  Social 
Security  part  B  program.  Whether  that  same  statement  will  con- 
tinue to  have  the  same  validity  under  the  part  C  program  is  another 
question. 

As  an  example,  we  have  published  in  other  regulations  State  crite- 
ria which  a  State  must  meet  to  assume  the  program.  We  received 
little  or  no  response  from  States  regarding  coming  into  conformity 
with  those  regulations,  which  are  dictated  by  section  421  of  the  act, 
and  which  we  describe  in  our  regulations. 

Of  recent  weeks,  I  might  say  as  recent  as  a  few  weeks — and  I 
don't  know  exactly  why,  except  it  may  have  something  to  do  with 
Senate  2008,  and  the  concept  that  black  lung,  while  representing  a 
very  small  part  of  a  workmen's  compensation  program,  is  the  tip  of 
the  iceberg  in  occupational  diseases  as  opposed  to  occupational  inju- 
ries, or  the  whole  workmen's  compensation  field — that  the  States  are 
now  moving  more  quickly  toward  being  responsive  to  the  Depart- 
ment's requirements  for  a  black  lung  program. 

That  is  only  liypothetical  on  my  part;  that  is  not  an  analysis  of 
the  Department  of  Labor,  nor  would  I  impose  it  on  anybody  else.  I 
merely  suggest  that  we,  both  Ms.  Snyder  and  myself,  have  been 
invited  in  the  last  8  Aveeks,  to  four  or  five  State  legislatures,  and  w^e 
are  constantly  getting  calls  from  other  State  legislatures  requesting 
some  assistance.  Before,  we  were  pretty  much  told  to  get  out,  there 
was  no  advantage,  and  they  weren't  going  to  talk  about  it. 

Something  has  brought  about  the  change.  What  has  brought  about 
the  change  is  difficult  to  ascertain,  and  it  is  hypothetical  on  my  part 
and  I  expect  other  hypotheses  may  be  valid.  I  merely  indicate  that 
when  you  do  tiansfer  the  liability,  that  there  can  be  a  change  in  the 
concept  on  the  State's  part.  States  perhaps,  under  my  hypothesis,  are 
beginning  to  think  that  if  they  don't  react  properly  here,  that  it  will 
only  add  impetus  to  the  concept  of  a  federalized  workmen's  compen- 
sation program. 

Senator  Tuxxey.  What  will  be  the  impact  of  the  new  operation 
of  the  law,  do  you  think,  on  the  workmen's  compensation  claims  as 
it  relates  to  attorneys'  fees? 

Ms.  SxYDEK.  You  mean  part  C  ? 

Senator  Tuxxey.  Part  C,  at  the  State  level  and  State  compensa- 
tion. 
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;Ms.  SxYnER.  Thoy  have  a  lon^  history  of  adversary  proceedings 
between  mine  operators  and  claimants,  because  they,  as  we  know, 
liad  pneumoconiosis  as  part  of  their  occupational  disease  compensa- 
tion Ijefore  the  Federal  act.  And  only  because  of  the  inequity  among 
the  several  States  did  we  really  need  a  Federal  act. 

As  Mr.  Smith,  testified  from  the  State  of  Kentucky — the  State 
feels  that  there  needs  to  be  representation.  In  reviewing  the  States 
as  they  submit  application  to  meet  the  Federal  criteria  under  the 
Secretary  of  Labor's  regulations,  we  will  be  looking  very  carefully 
at  the  provisions  that  they  have  regarding  this  matter,  too. 
Senator  Tuxxey.  Senator  Cook. 

Senator  Cook.  Well,  in  essence,  what  you  are  saying,  Ms.  Snyder, 
isn't  it  conceivable  the  present  workmen's  compensation  law  in  Ken- 
tucky would  be  approved  by  the  Secretary  as  meeting  the  criteria  ? 

]\Is.  SxYDER.  It  would  have  to  meet  our  criteria  before  we  spun 
that  program  off  to  Kentucky ;  yes.  sir. 

Senator  Cook.  Therefore,"  they  could  operate  it  conceivably  in  the 
framework  they  operate  it  now  ? 
INIs.  Snyder.  No. 

Senator  Cook.  That  is  what  I  want  to  get  around  to,  because  what 
I  want  you  to  explain  to  me  whether  you  can  materially  change  the 
regulations  as  they  existed  under  the  Social  Security  Division,  that 
you  now  feel  will  operate  and  function  better  under  the  Department 
of  Labor. 

In  other  words,  what  problems  did  the  Social  Security  Adminis- 
tration have  with  these  claims  you  all  feel  you  have  solved? 

Ms.  SxYDER.  I  think  we  are  "talking  about  two  parts  of  a  period  of 
operation.  One,  from  now,  the  interim  period,  to  December  31.  I 
think  that  we  are  operating  almost  identically  now.  On  January  1, 
1974,  where  we  have  more  of  an  adversary  proceeding  with  the  mine 
operator  possibly  contesting  the  cases,  we  will  then,  and  long  before 
that,  in  Novembei',  have  determined  whether  or  not  we  would  use 
the  gross  approach  or  net  approach  to  offsets.  I  think  the  program 
will  be  most  unlike  Mr.  Popick's  description  of  his  program,  come 
January  1.  And  I  think  that  it  is  too  early  to  say  at  this  point,  how 
the  mining  industry  will  react. 

I  think  that  we  "will  see  in  the  first  year,  and  certainly  before  the 
courts  now  we  have  some  lawsuits,  two  of  them  actually,  which  will 
determine  maybe  before  January,  which  way  the  operations  of  this 
program  will  flow. 

Senator  Cook.  The  major  lawsuit  being  whether  it  shall  still  be 
the  responsibility  of  the  Federal  Government  and  whether  it  will 

be 

]\Is.  Snyder.  Whether  certain  provisions  of  the  act  will  hold  or 
not. 

Mr.  Johnston.  Another  big  factor.  Senator — to  reiterate  what 
you  recognize — is  that  come  January  1,  there  is  no  longer  a  require- 
ment that  the  claimant  file  with  the  State. 

Senator  Cook.  The  point  I  am  trying  to  make  to  you  though  is 

]Mr.  Johnston.  There  can  be  no  loss  there. 

Senator  Cook.  All  right.  If  the  workmen's  compensation  laws  in 
the  State  of  Kentucky  are  approved  by  the  Secretary,  then  in 
essence  they  will  still  file  with  the  State. 
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Ms.  Snyder.  The  entire  claims  process  will  be  in  the  State. 

Senator  Cook.  Yon  are  sayings  they  no  longer  have  to  file  with  the 
State,  but  as  I  read  722.101  of  your  rules  and  r?<Tulations,  that  what 
in  fact  yon  have  done,  you  have  said  that  S(;;ac  of  the  technical 
points  that  exist  under  State  law,  residency  requirements,  vSo  on  and 
so  forth,  that  all  of  these  will  be  eliminated,  but  once  the  Secretary 
approves  the  workmen's  compensation  laws  of  a  given  State,  that 
you  will  still  proceed  under  those  laws,  subject  to  their  approval  by 
the  Secretary. 

Mr.  Johnston.  Well 

Senator  Cook.  Let  me  read  to  you. 

The  state  workmen's  compensation  law  shall  not  be  deemed  to  provide  ade- 
quate coverage  for  pneumoconiosis  during  any  period  unless  it  is  included  in 
the  list  of  state  laws.  *  *  *  722.152  which  says  he  shall  evaluate  those  laws 
filed  by  the  Secretary  of  Labor  to  provide  adequate  coverage  for  pneumocon- 
iosis during  such  period. 

Now,  the  point  I  am  trying  to  make  to  you  is  we  are  moving  as  of 
January  1  from  the  Social  Security  Administration  in  a  direct  pay- 
ment from  the  Federal  Government  on  a  percentage  of  claims  to  the 
direct  payment  or  the  necessity  of  a  payment  by  the  company 
involved  or  the  company  that  will  be  found  liable. 

Now,  let's  say  for  those  companies  that  have  gone  out  of  business, 
and  so  on  and  so  forth,  that  a  percentage  of  those  claims  will  fall  to 
the  responsibility  of  the  Federal  Government  and  they  will  be 
assumed  by  the  Federal  Government. 

Ms.  Snyder.  Right. 

Senator  Cook.  So  henceforth  there  will  be  a  much  smaller  percent- 
age, obviously.  But  the  point  is,  you  are  doing  it  on  the  perimeter  of 
segregating  this  now  and  say  we  will  evaluate  your  workmen's  com- 
pensation laws.  If  they  don't  meet  our  standard,  then  make  those 
changes  in  the  legislative  process.  But  once  they  are  approved,  then 
that  decision  is  based  at  the  State  level. 

Ms.  Snyder.  Yes. 

Senator  Cook.  And  we  will  still  be  following  that  same  adversary 
proceeding  we  are  following  now. 

Mr.  Johnston.  Except  we  will  not  approve  the  State  program 
that  continues  to  allow,  as  an  example,  the  massive  lump-sum  pay- 
ments that  have  created  many  of  the  problems. 

Senator  Cook.  "What  are  you  going  to  do  with  lump-sum  pay- 
ments ? 

INIr.  JoTiNSTON.  As  an  example,  under  the  Federal  program — first 
of  all,  Senator,  I  cannot  necessarily  speak  entirely  for  the  whole 
Department  of  Labor 

Senator  Cook.  Yes,  but  the  point  I  am  trying  to  get 

Mr.  Johnston.  The  Federal  program  handles  lump-sum  payment 
in  this  fashion :  It  can  never  be  more  than  1  year.  So  if  the  claim 
takes  2  or  8  or  4  years  to  adjudicate,  attorneys  can  only  receive  a 
percent  of  that  first  1  year.  So  Ave  have  handled  lump  sum  in  some 
fasliion  other  than  allowing  it  to  run  for  purposes  of  appeal  up 
through  the  courts,  which  as  anyone  can  envision,  can  take  a  consid- 
erable amount  of  time. 

Senator  Cook.  Wait  a  minute.  "Wliat  is  your  procedure  going  to 
be? 
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I^Ir.  JoHXSTON.  We  will  only  allow  a  percent  of  the  first  year  on  a 
lump  sum.  If  you  have  a  claim  that  existed  for  4  or  5  years  within 
an  agency,  and  by  virtue  of  administrative  and  judicial  procedures 
has  taken  4  or  5  Vears  to  be  adjudicated  and  then  the  attorney  col- 
lects 20  percent,  under  the  regulations,  of  that  amount.  That  amount 
that  will  be  approved  by  the  Department  should  be  based  upon  a  1 
year  period. 

Senator  Cook.  The  Department  of  Labor  ? 

Mr.  Johnston.  Yes. 

Senator  Cook.  Mav  I  sav  to  you,  in  all  fairness,  I  look  at  the  law- 
yers sitting  in  the  back  of  the  room  that  have  testified ;  if  you  are 
saying  to  that  miner,  under  the  Department  of  Labor  that  he  is 
going  to  be  limited  to  1  year  if  it  takes  him  4  years  to  pursue  his 
case,  I  would  rather  take  my  chances  with  that  lawyer  on  4  years 
and  get  a  great,  big  fat  amount  for  the  4-year  period,  even  if  I  do 
have  to  pav  him  25  percent. 

I^Ir.  Johnston.  He  is  still  going  to  collect  his  money.  As  a  practi- 
cal matter,  the  Department  of  Labor  procedure  is 

Senator  Cook.  You  haven't  explained  it  to  me  yet  and  I  am  trymg 
to  get  it  out  of  vou.  Let's  say  it  takes  4  years.  Are  you  saying  he  is 
only  entitled  to'l  year  at  the  time  he  is  adjudicated  or  the  fee  can 
onlv  be  attributed  to  1  year? 

Mr.  Johnston.  The  fee  can  only  be  attributable  to  1  year. 

Senator  Cook.  That  is  easier. 

I^Ir.  Johnston.  As  a  practical  matter,  I  think  this  is  an  important 
matter  for  this  committee  to  understand.  The  Department  of  Labor 
has  taken  the  position  that  once  a  tentative  determination  of  medical 
eligibilitv  has  been  made,  and  in  the  initial  stages  we  notify  a 
"responsible  operator,"  we  may  begin  making  payments  at  that 
point  in  time. 

Senator  Cook.  Wait  a  minute.  Suppose  the  ultimate  determination 

is  negative  ?  •         i     -t-<  j 

Mr.  Johnston.  If  the  ultimate  determination  is  negative,  the  Fed- 
eral Government  is  going  to  pick  up  the  tab  anyway  and  we  are  not 
paying  a  massive  lump  sum.  If  the  eligibility  determination  is  made 
against  the  Department  or  the  coal  mine  operator,  then  the  Depart- 
ment or  the  responsible  operator  has  a  tab  to  pick  up. 

Senator  Cook.  Let  me  ask  you  two  one  question.  You  can  explain 
it  and  I  will  sit  and  listen  and  not  interject. 

I  was  of  the  opinion  that  once  we  hit  January  1,  1974,  that  first  of 
all,  if  the  States  met  the  requirements  of  the  Secretary  of  Labor  rel- 
ative to  their  present  workmen's  compensation  laws,  or  if  they  had 
to  amend  them  and  change  tliem  pursuant  to  approval  by  the  Secre- 
tary, that  we  then  moved  into  an  altogether  new  field  of  turning 
over  to  the  States  the  responsibility  for  the  adjudication  of  these 
programs  under  the  guidelines  that  would  be  established  by  the 
Department  of  Labor  and  the  Department  of  Labor  would  then,  for 
all  intents  and  purj^oses.  or  the  Federal  Government  for  all  intents 
and  purposes,  would  be  totally  out  of  the  picture,  with  the  exception 
of  an  adjudication  against  a' defunct  mining  company  or  whatever 
the  case  may  be,  which  would  mean  that  percentage  of  cases  would 
be  assumed  by  the  Federal  Government. 

Am  I  wrong  in  this  ? 
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INIs.  Sxi'DER.  You  are  absolutely  correct.  However,  we  do  not 
anticipate  by  January  1,  any  State  being  ready. 

May  I  say  that  certain  States  whose  State  legislatures  only  meet 
every  2  years,  are  just  beginning  to  become  really  active.  We  do  not 
see  this  coming  probably  before  another  year.  There  was  one  State 
that  passed  unanimously  in  both  its  house  of  delegates  and  its  State 
senate  a  law, — last  January — and  they  are  just  submitting  their  reg- 
ulations and  request  for  approval  to  us  now. 

Senator  Cook.  Which  State  is  that,  do  you  remember? 

Ms.  SxYDER.  The  State  of  Virginia. 

Senator  Cook.  The  only  reason  I  ask,  I  would  like  to  have  the 
opportunity  to  read  the  statutory  law. 

Als.  SxYDER.  The  State  of  Virginia  passed  unanimously  in  both  its 
house  of  delegates  and  its  senate  a  law  which  at  the  present  time  we 
are  not  sure  quite  wliat  it  looks  like,  but  we  understand  it  looks 
quite  close  to  the  Federal  act. 

Senator  Cook.  That  is  what  I  would  like  an  opportunity  to  view, 
because  our  State  legislature  goes  into  session  in  January.  I  just 
wondered  whether  there  would  be  any  recommended  guidelines  they 
could  look  at. 

Mr.  Johnston.  We  are  scheduled  to  meet  with  your  representa- 
tives on  Thursday  of  this  week. 

Ms.  Snyder.  October  4.  Yes,  sir. 

Mr.  Johnston.  I  might  add,  and  I  don't  know  whether  you  were 
aware  of  it,  that  we  have  already  published  a  20  CFR  in  the  Fed- 
eral Eegister,  a  bulletin — 

Senator  Cook.  I  have  it. 

Mr.  Johnston  [continuing].  Which  sets  forth  State  criteria.  As 
an  example,  where  a  State  program  allowed  a  contingency  fee,  we 
would  not  approve  that  program  where  inadequate,  control  over 
legal  fees  is  not  exercised.  We  would  also  not  allow  waivers  that 
have  become  a  big  problem  in  some  States. 

We  do  not  intend  to  just  turn  over  the  program  and  condone  all 
of  the  abuses  that  members  of  Congress,  both  on  the  House  and 
Senate  side  talked  about  and  alluded  to  in  many  volumes  of  congres- 
sional history  and  see  it  occur  all  over  again. 

The  program  does  not  necessarily  have  to  be  a  mirror  plan;  we 
are  not  requiring  absolute  identity  to  the  Federal  plan.  We  recog- 
nize you  can't  take  a  single  template  and  put  it  over  all  various 
States.  Not  only  do  you  have  different  types  of  mining,  strip  versus 
underground,  but  you  have  various  problems  in  different  States. 
West  Virginia  has  a  completely  different  type  of  workmen's  compen- 
sation set  up  til  an  does  Kentucky  or  Pennsylvania.  Every  State  has 
its  own  peculiarities. 

So  we  are  not  in  any  way  saying  you  must  have  a  mirror  plan  nor 
are  we  imposing  a  single  template  over  it,  but  we  will  require  cer- 
tain functions  to  be  present  and  certain  safeguards  to  be  present. 

Senator  Cook.  You  will  be  the  overseer.  J\Iay  I  ask  you  what  pro- 
cedure you  are  going  through  to  make  a  determination  as  to  what 
particular  sum  of  money  will  have  been  appropriated  by  the  Federal 
Government  in  these  cases  that  will  be  the  responsibility  of  the  Fed- 
eral Government  as  opposed  to  the  responsibility  of  respective  com- 
panies against  the  claim  to  be  filed  ? 
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]\Is.  SxYDER.  Senator,  we  made,  starting  8  months  ago,  some 
projections  on  Avhat  percentage  we  felt  were  going  to  be  putative 
responsible  operators  and  indeed  the  responsible  operators  and  we 
testified  before  the  Senate  Appropriations  Committees  that  80  per- 
cent of  the  total  approved  cases  we  believed  in  fiscal  1974  will  be  the 
responsibility  of  the  coal  mining  industry,  with  20  percent  being 
picked  up  by  us,  the  Department  of  Labor. 

Senator  Cook.  All  right.  Then,  as  I  understand  you,  INIs.  Snyder, 
so  we  put  this  in  perspective,  you  all  will  operate  this  procedure, 
your  hearing  officers;  you  will  make  these  determinations  until  such 
time  as  the  respective  States  meet  the  guidelines  established  in  your 
regulations  under  their  existing  workmen's  compensation  laws,  and 
then  that  responsibility  will  be  vacated  by  the  Department  of  Labor, 
except  for  an  overseeing  capacity,  and  they  will  be  handled  at  the 
State  level. 

JNIs.  SxYDER.  I  think  it  is  safe  to  say,  we  are  one  Federal  agency 
looking  forward  to  going  out  of  business. 

Senator  Cook.  You  mean  in  this  field. 

Ms.  SxYDER.  Yes. 

INIr.  JoHxsTOX.  I  would  like  to  add  one  more  comment  concerning 
the  legal  assistance  memorandimi,  or  pamplilet,  that  Ms.  Snyder 
alluded  to.  The  question  may  be  why  haven't  we  done  it  sooner,  why 
haven't  we  gotten  it  out  so  the  people  can  read  it.  The  problem  is 
exactly  as  has  been  alluded  to  by  previous  witnesses  in  addition  to 
Mr.  Popick.  AVe  are  dealing  in  many  instances,  especially  in  Appala- 
cliia,  with  an  individual,  unfortunately,  who  has  not  been  afforded  a 
full  education.  Therefore,  we  have  gone  at  ends  and  have  redrafted 
it  using  graphic  designs,  pictures,  as  opposed  to  word  frames  of  ref- 
erence. We  have  gone  to  great  lengths  to  make  it,  we  hope  not  con- 
descending, but  sim]:>le  enough  that  an  individual  with  only  basic 
reading  skills  should  be  able  to  undertand  the  program,  and  lead 
him  immediately  to  one  of  the  Federal  agencies  for  full  assistance. 

Senator  Cook.  Mr.  Chairman,  for  the  benefit  of  this  record,  I 
would  hope  this  record  might  stay  open  long  enough,  if  your  work 
is  almost  finished,  so  we  might  have  a  copy  of  that  in  its  proposed 
final  form,  so  it  could  be  made  a  part  of  this  record.  I  think  it  will 
be  very  helpful  to  the  Congress  to  understand  this. 

]Ms.  SxYDER.  We  will  try  to. 

Senator  Cook.  If  you  can. 

Mr.  Joiix'STOx'^.  We  hope  to  be  able  to  do  that. 

]Ms.  Sx'YDER.  We  will  make  every  attempt  to. 

Mr.  JoiixsTOx.  The  two  law  suits  have  taken  up  a  great  deal  of 
our  time  recently. 

Senator  Cook.  Thank  you,  INIr.  Chairman. 

Senator  Tuxxey.  Thank  you  very  much.  Senator  Cook. 

Office  of  the  Commissioner, 
Department  of  Health,  Education,  and  Welfare, 

Social  Security  Administration, 
Baltimore,  Md.,  September  20,  1973. 
Hon.  .ToHN  V.  Tunney, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Tunney  :  This  is  a  further  report  on  our  progress  in  adminis- 
tering the  Blaclj;  Lung  Benefits  Act  of  1972. 

24-625  O — 74 21 
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Within  the  next  several  weeks,  we  expect  to  have  issued  decisions  on  almost 
all  of  the  nearly  200,000  claims  that  were  filed  under  the  original  law  and 
needed  to  be  reprocessed  for  possible  eligibility  under  the  1972  amendments.  In 
addition,  we  have  processed  to  a  decision  over  97,000  new  claims  filed  after  the 
amendments  were  enacted. 

Cumulatively,  we  have  received  over  540,000  claims  since  the  inception  ot 
tlie  program.  At  the  present  time  432,000  miners,  widows,  and  dependents  ar? 
receiving  monthly  benefits  of  about  $57,000,000.  Total  benefits  paid  since  the 
start  of  the  program  now  amount  to  about  $1.8  billion. 

I  can  assure  you  that  we  are  continuing  to  make  all  possible  efforts  to  expe- 
dite reports  of  medical  examinations  or  other  information  needed  to  complete 
the  processing  of  the  remaining  claims.  We  will,  of  course,  continue  to  notify 
you  as  soon  as  a  decision  is  reached  on  any  of  these  claims  in  which  you  have 
expressed  an  interest. 

Individuals  denied  benefits  under  the  amended  law  have  been  notified  of 
their  appeal  rights  and  full  assistance  is  being  made  available  to  those  who 
wish  to  have  their  claims  reviewed  under  our  established  reconsideration  and 
hearing  procedures. 

As  you  know,  miners'  claims  newly  filed  since  July  1,  1973,  are  within  the 
jurisdiction  of  the  Department  of  Labor.  Although  social  security  district 
offices  continue  to  be  the  point  of  receipt  for  new  claims,  as  provided  by  law 
these  claims  are  being  forwarded  to  the  Department  of  Labor  for  decision  on 
benefit  eligibility  and  the  extent  of  employer  financial  liability. 

We  will,  of  course,  keep  you  informed  of  our  further  progress  in  administer- 
ing the  black  lung  benefit  law. 
Sincerely  yours, 

Arthur  E.  Hess, 
Acting  Commissioner  of  Social  Security. 
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U.S.  DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

WASHINGTON.  DC.     20210 


June  1,   1973 
SUMMARY  DESCRIPTION  OF  BLACK  LUNG  BENEFITS  PROGRAM 


Legislative  Background 

The  Federal  Coal  Mine  Health  and  Safety  Act  of  1969  ^FCMHSA)  was 
enacted  to  provide  improved  health  and  safety  standards  in  the  Nation 's 
underground  coal  mines,  particularly  with  respect  to  those  dust  conditions 
which  contribute  to  the  development  of  a  disease  called  coal  workers' 
pneumoconiosis  ^CWP).    Pneumoconiosis ,  also  knoum  as  Black  Lung, 
is  a  progressive,  disabling,  often  fatal  disease  caused  by  the  continuous, 
prolonged  inhalation  of  large  amounts  of  coal  dust.     Title  IV  of  the  FCMHSA 
provides  for  payment  of  monthly  cash  benefits  to  coal  miners  and  survivors 
of  coal  miners  who  were  disabled  by  CWP.     The  Social  Security  Administration 
has  been  administering  this  Federal  program  since  its  passage.  / 

In  1972,   Congress  amended  Title  IV  of  the  FCMHSA  by  passing  the  Black 
Lung  Benefits  Act,  which  liberalized  eligibility  for  benefits.     The  legislation 
extended  benefits  to  cover  all  coal  miners  'not  just  those  in  underground 
mines),  and  provided  benefits  for  orphans,  dependent  parents,   brothers 
and  sisters,  as  well  as  widows  of  miners  who  die  from  CWP. 

The  passage  of  the  1972  amended  Act  also  extended  the  time  frame  of  HEW's 
responsibilities  untilJuly  of  1973  and  provided  for  a  transition  period  during 
which  the  shift  of  responsibility  for  the  Program  to  the  Department  of  Labor 
'DOL)  would  occur.     The  transition  period  runs  from.  July  1  through 
December  31,  1973.    All  living  miners '  claims  filed  during  this  period 
come  under  the  jurisdiction  of  the  DOL;  all  claims  of  widows  and  survivors 
come  under  the  jurisdiction  of  HEW.    Starting  January  1,  1974,  all  claims 
f except  survivors  of  miners  previously  entitled  by  SSA)  will  be  under  DOL 's 
jurisdiction.    Moreover,  by  agreement  between  the  two  Federal  Departments, 
all  claims  will  be  initially  filed  with  the  local  offices  of  the  Social  Security 
Administration,  which  will  assist  claimants  in  understanding  their  rights 
and  responsibilities,  and  aid  them  in  developing  information  to  support 
their  claim  before  it  is  sent  to  DOL  headquarters  for  a  decision  as  to 
entitlement. 
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In  addition  to  the  above  legislation,  the  Longshoremen  and  Harbor  Workers' 
Compensation  Act  contains  certain  provisions  which  Congress  has  made 
applicable  to  the  Black  Lung  program.     This  Act  sets  out  procedures  for 
administering  a  Federal  compensation  program  in  which  disability  benefit 
payments  are  assumed  by  individu/il  employers  who  are  deemed  responsible 
for  such  benefits.     The  Act  also  mandates  the  insuring  of  these  benefits, 
calls  for  the  provision  of  medical  treatment  and  vocational  rehabilitation 
services,  and  prescribes  the  hearings  and  appeals  procedures  which  must 
be  followed. 

Program  Components 

The  legislation  provides  for  monthly  benefit  payments  at  legislatively 
established  rates.     The  basic  rate  increases  with  the  number  of  dependents 
a  miner  has,  up  to  a  limit  of  3  dependents.    For  example,  a  miner  with  a 
wife  and  one  child  collects  the  basic  rate  of  $169.  80  plus  $127.  30  for  a 
total  of  $297. 10,  while  a  miner  with  a  unfe  and  two  children  gets  $339.  50. 
However,  a  miner  with  more  than  3  dependents  can  collect  no  more  than 
$339.  50.     This  amount  is  set  by  the  law  as  50  percent  of  the  minimum 
monthly  payment  under  the  Federal  Employees'  Compensation  Act  to  a 
disabled  Federal  employee  in  the  first  step  of  grade  GS-2.    Accordingly, 
the  monthly  benefit  payments  mil  increase  as  there  are  Federal  pay  raises. 

Miners  who  file  claims  after  June  30,  1973  with  DOL,  will  be  entitled  to 
medical  treatment  services  after  December  31,  1973  in  addition  to  their 
benefit  payments.     The  medical  benefits  are  allowable  under  the  1972  Act 
and  are  contingent  upon  the  approval  of  a  claim. 

Temporary  Nature  of  Program 

The  Black  Lung  Program  is  temporary  in  two  respects-  -  Federal 
responsibility  and  length  of  program.     The  temporary  Federal  responsibility 
is  related  to  the  Federal  Government's  obligation  to:    1)  identify  a 
"responsible  operator"  in  the  coal  industry  to  make  the  benefit  payments, 
and  2)  to  encourage  the  States  to  assume  the  Black  Lung  program  under 
their  own  Workmen's  Compensation  programs. 

In  addition,  the  length  of  the  Federal  program  is  statutorily  limited;  no 
new  filings  will  be  accepted  after  December  31,   1981. 
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state  Assumption 

In  order  for  States  to  assume  Black  Lung  program,  responsibilities  under 
the  Federal  Act,  they  must  m.eet  certain  criteria  prescribed  by  the  Secretary 
of  Labor  based  on  requirements  in  the  law.     These  criteria  must  include: 
,1)  benefits  for  totally  disabled  miners  or  those  miners  who  have  died  from 
CWP,  2)  benefit  payments  "equivalent"  to  the  rate  prescribed  by  law, 

3)  staridards  for  determining  disability  equivalent  to  the  Federal  standards, 

4)  validity  of  claims  only  if  filed  within  three  years  of  the  discovery  of 
total  disability  or  death  due  to  CWP,  and  5)  claims  procedures  and  policies 
consistent  with  the  Longshoremen  and  Harbor  Worker's  Act  md  DOL 
regulations. 

These  criteria  were  published  in  the  Federal  Register  (20  CFR  722)  on 
March  30,  1973.    At  the  present  time,  no  State  Workmen's  Compensation 
program  meets  these  standards.     Thus,  new  claimants  may  pursue  their 
rights  to  benefits  under  both  State  and  Federal  programs,  although  any 
benefits  paid  under  the  State  program  will  be  offset  from  amounts  due 
under  the  Federal  program. 

Responsible  Operator 

Title  IV  of  the  Act  requires  the  Secretary  of  Labor  to  determine  a 
"responsible  operator,  "  who  will  be  liable  for  payments  to  disabled 
coal  miners  and  their  survivors.     These  payments  by  responsible 
operators  will  begin  January  1,  1974.    In  keeping  with  the  temporary 
Federal  role  in  the  program.,  the  responsible  operator  concept  attempts 
to  make  the  coal  industry  responsible  for  the  benefit  payments  to  miners 
instead  of  the  Federal  Government.    Operators  are  required  to  guarantee 
benefit  payments  by  obtaining  an  approved  amendment  ^"endorsement") 
to  their  insurance  policy  with  a  private  carrier,  or  by  self-insuring  with 
the  Department  of  Labor. 

Department  of  Labor  Role 

The  Department  of  Labor's  administrative  responsibilities  for  the  program 
include  the  follouring:     1)  to  take,  adjudicate ,  and  pay  claims  during  the 
transition  period  from  July  1,  1973,  through  December  31,   1973,    2)  starting 
January  1,   1974,  to  continue  to  take,  and  make  determinations  regarding 
claims,  but  only  pay  benefits  for  claims  when  a  responsible  operator 
cannot  be  identified  and  when  the  State  does  not  have  a  Workmen's 
Compensation  Program  that  meets  the  Federal  criteria,    3)  to  notify  coal 
mine  operators  of  their  liability  to  pay  benefits  for  any  period  after 
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December  31,  1973,  and  4)  to  adjudicate  any  differences  that  the  claimant 
or  operator  may  have  with  the  Department's  findings  through  a  system  of 
conferences  and  formal  hearings.    In  addition,  the  Department  will 
administer  a  compliance  program  to  insure  that  coal  mine  operators 
do  not  use  discriminatory  employment  practices  in  dealing  with  miners 
who  have  the  disease  in  order  to  avoid  subsequent  liability  for  benefit 
payments. 
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Senator  Tuxxey.  ^Mr.  Daniel  Mullins,  a  miner  from  Kentucky 
who  was  not  able  to  be  with  us  today  as  a  result  of  adversity,  his 
statement  along  with  the  separate  statement  of  three  other  Kentucky 
miners  and  Bill  Worthington,  president  of  the  Kentucky  Black 
Lung  Association  will  all  be  placed  in  the  record  at  this  point. 

[Testimony  resumes  at  p.  328.] 

Statement  of  Mr.  Daniel  Mullins 

My  name  is  Daniel  Mullins.  I  live  at  Drift,  Floyd  County,  Kentucky.  I 
appreciate  the  opportunity  to  appear  before  you  today  to  talk  about  my  experi- 
ence in  applying  for  black  lung  benefits  and  the  awarding  of  the  attorney  fee. 
I  am  here  today  but  not  only  for  myself  but  for  numerous  other  disabled 
miners  and  fellow  members  of  the  Black  Lung  Association  who  have  urged  me 
to  come — for  many  of  them  have  had  similar  experiences. 

I  have  lived  in  the  Appalachian  region  of  Kentucky  all  my  life.  My  wife  and 
I  have  ten  children,  and  six  are  living  with  us  at  this  time.  I  was  in  the  Army 
from  January,  1942,  to  November,  19^5,  and  I  fought  in  the  Pacific.  I  received 
an  Honorable  Discharge.  After  I  got  out  of  the  service,  I  worked  in  the  coal 
mines  off  and  on  until  June  10,  1960,  when  I  was  involved  in  a  rock  fall  in  the 
mine  which  crushed  one  of  my  legs  leaving  me  totally  disabled. 

After  this  accident  my  family  and  I  had  to  depend  on  Workmen's  Compensa- 
tion, Social  Security  disability,  and  Veterans  benefits.  The  monthly  income 
from  these  programs  totaled  $335  as  of  January,  1970,  when  I  learned  of  the 
Black  Lung  Program. 

On  January  14,  1970,  I  ^J^ked  up  a  Black  Lung  Application  at  the  Drift 
Post  OflSce  and  filled  it  out  and  ionk  it  to  the  Social  Security  OflBce  in  Pike- 
ville,  Kentucky.  They  told  me  that  between  my  time  in  the  mines  and  my  serv- 
ice time,  that  I  had  enough  time  to  qualify  for  black  lung  if  I  met  the  medical 
requirements. 

About  four  months  later  the  Social  Security  Administration  sent  me  to  the 
McDowell  Appalachian  Regional  Hospital  for  an  X-ray  and  breathing  test.  I 
was  X-rayed  but  was  not  given  the  breathing  test.  Approximately  six  weeks 
later  I  received  notice  that  my  claim  had  been  denied.  At  this  time  I  was 
advised  by  neighbors  to  get  an  attorney  to  assist  me  with  my  claim.  I  went  to 
Martin,  Kentucky,  and  hired  Mr.  Chad  Perry,  an  attorney,  to  handle  my  case. 
I  talked  with  him  for  about  15  minutes  and  he  made  an  appointment  for  me 
to  see  a  doctor  in  Paintsville  for  a  breathing  test.  He  also  told  me  to  get  a 
chest  X-ray  on  my  own  and  have  it  mailed  to  him.  I  paid  $20  to  the  doctor  in 
Paintsville  for  the  breathing  test,  and  my  state  medical  card  covered  the  cost 
of  the  X-ray. 

About  six  weeks  later  Mr.  Perry  sent  me  a  copy  of  the  X-ray  report  which 
said  I  had  black  lung.  After  another  four  weeks  he  sent  me  a  letter  advising 
me  that  I  should  have  another  breathing  test,  this  time  by  a  doctor  at  Elkhorn 
City.  Kentucky.  I  went  to  see  this  doctor  and  paid  $15  for  that  examination. 
As  far  as  I  know  Mr.  Perry  had  my  X-ray  read  and  got  the  reports  in  support 
of  my  claim  and  the  breathing  tests  reports  into  my  file  at  Social  Security.  He 
told  me  that  he  spent  714  hours  on  my  case. 

On  December  29,  1972,  I  received  notice  that  my  black  lung  claim  had 
been  approved.  To  say  the  least,  I  was  very  pleased  that  I  had  been  awarded 
benefits  but  I  was  surprised  that  $2,672.97  was  held  out  from  my  back-pay 
cheek  for  lawyer  fees.  I  was  not  sure  if  the  Social  Security  Administration 
would  pay  Mr.  Perry  the  total  amount  which  was  withheld.  The  award  letter 
said  that  an  attorney  fee  determination  would  be  made  at  a  later  date. 

On  February  15,  1973,  I  received  a  notice  from  the  Social  Security  Adminis- 
tration that  I\Ir.  Perry  had  been  awarded  a  $1,200  fee  for  his  services.  How- 
ever, on  March  29.  1973,  I  received  another  letter  from  the  Social  Security 
Administration  in  Baltimore  notifying  me  that  Mr.  Perry  had  protested  the 
attorney  fee  award.  The  letter  included  Mr.  Perry's  statement  in  support  of 
his  claim  (which  I  am  furnishing  with  this  statement),  and  advised  me  that  I 
could  respond  within  ten  days. 

I  felt  that  Mr.  Perry  had  been  awarded  enough  by  the  Social  Security 
Administration  for  the  services  he  provided  me  and  I  certainly  did  not  want 
him  to  receive  the  additional  $1,472,967  that  was  withheld.  I  did  not  really 
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know  what  to  do,  so  I  asked  one  of  the  attorneys  in  the  legal  services  program 
in  Prestonsburg.  He  told  me  I  could  send  a  letter  stating  that  I  felt  the  $1,200 
award  was  enough  for  the  amount  of  work  Mr.  Perry  did  for  me,  and  that  is 
what  I  did.  A  copy  of  my  letter  is  furnished  with  this  statement. 

In  early  May  I  received  a  copy  of  a  letter  sent  to  Mr.  Perry  by  the  Social 
Security  Administration  which  supported  my  case  and  on  June  14,  1973,  I 
received  formal  notice  that  the  attorney  fee  of  $1,200  was  aflBrmed  and  that  I 
would  receive  a  check  for  $1,472.97  which  I  received  in  July. 

As  I  stated  above,  I  felt  that  Mr.  Perry's  fee  of  $1,200  was  enough  for  the 
work  he  did  for  me  and  I  was  very  pleased  that  the  Social  Security  Adminis- 
tration supported  my  claim. 

I  only  wish  that  I  knew  what  I  do  now  because  I  might  not  have  hired  an 
attorney.  While  Mr.  Perry  was  helpful  in  advising  me  and  assisting  me  in  get- 
ting the  medical  evidence,  it  appears  to  be  something  one  could  do  by  himself. 
In  fact,  the  Social  Security  Administration  could  and  should  provide  this  type 
of  help. 

On  Sunday,  September  23,  1973,  Mr.  Perry  came  to  my  house  to  discuss  my 
case.  He  had  read  in  the  paper  that  I  was  scheduled  to  testify  before  this 
Committee.  Mr.  Perry  reviewed  the  work  he  had  done  on  my  case.  I  told  him 
that  I  did  not  object  to  the  $1,200  fee.  Since  Social  Security  had  set  this  fee,  I 
figured  it  must  be  a  fair  amount.  So  I  was  willing  to  sign  an  aflSdavit  for  Mr. 
Perry  stating  that  he  fairly  earned  this  fee.  (A  copy  of  the  aflSdavit  is 
attached.)  I  signed  the  afiidavit  because  I  knew  he  was  entitled  to  an  attorney 
fee  and  that  he  did  assist  me  in  getting  benefits.  Also,  while  I  stated  in  the 
aflSdavit  that  I  believed  I  would  not  have  won  without  his  efforts,  I  did  not 
mean  to  say  that  Mr.  Perry  is  the  only  person  who  could  have  won  my  case. 
From  what  I  know  now,  there  are  persons  other  than  attorneys  who  know  the 
procedures  for  handling  these  claims  and  who  can  represent  claimants  under 
the  law. 

I  know  that  there  are  times  when  an  attorney  may  be  necessary  for  a  claim 
to  be  processed.  But  I  know  that  many  of  my  friends  have  been  able  to  get 
help  with  their  claims  from  persons  in  the  Black  Lung  Association  and  East- 
ern Kentucky  Welfare  Rights  Organization,  and  did  not  have  to  hire  an  attor- 
ney. I  have  also  tried  to  learn  as  much  as  I  can  about  the  procedures  so  I  can 
help  others.  Even  if  an  attorney  is  required,  I  don't  see  why  the  attorney  fee 
has  to  come  out  of  the  miner's  pocket.  It  seems  that  the  federal  government 
should  pay  the  attorney  fees. 

I  have  come  to  testify  today  because  the  members  of  the  Black  Lung  Asso- 
ciation feel  this  an  important  thing  for  me  to  do.  We  do  not  have  anything 
against  attorneys  getting  paid  for  their  work.  As  I  stated  before,  I  did  not 
object  to  the  $1,200  attorney  fee.  We  do  think  the  amounts  should  be  fair  and 
figured  on  some  other  basis  than  an  automatic  25  percent  of  the  miner's  own 
back  benefits.  Also,  we  believe  Social  Security  could  save  a  lot  of  us  money  by 
helping  persons  process  their  claims  so  that  we  would  not  even  need  an  attor- 
ney, and  that  even  Social  Security  could  advise  the  miner  when  an  attorney 
would  be  needed.  Finally,  it  would  be  a  real  help  if  Social  Security  would 
write  us  in  a  way  we  can  understand,  and  so  we  do  not  have  to  ask  an  attor- 
ney to  interpret  their  letters  to  us. 

Thank  you  for  letting  me  appear  today.  I  hope  you  will  give  other  disabled 
miners  in  Kentucky  and  elsewhere  who  have  gotten  their  black  lung  benefits  a 
chance  to  tell  their  experiences  too. 


Department  of  Health,  Education,  and  Welfare, 

Social  Security  Administration, 

Baltimore,  Md.,  March  29,  1973. 
Mr.  Daniel  Mullins, 
Drift,  Ky. 

Dear  Mr.  Mullins:  Mr.  G.  C.  Perry,  III,  the  attorney  who  represented  you 
in  your  claim  for  black  lung  benefits,  has  protested  the  amount  of  the  fee 
whicli  we  authorized  that  he  collect  from  you.  The  fee  which  we  set  was 
$1,200.  We  paid  this  fee  to  the  attorney  out  of  funds  we  withheld  from  past 
due  benefits  which  had  accrued  to  you  at  the  time  we  allowed  your  claim.  If 
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we  increase  the  fee,  it  will  be  necessary  for  us  to  deduct  the  increase  from 
other  black  lung  benefits  due  you. 

We  are  enclosing  a  copy  of  the  attorney's  letter  of  protest  to  us.  If  you  wish 
to  comment  upon  it,  or  submit  additional  information  concerning  his  services 
to  you,  you  may  do  so  within  the  next  ten  days.  Such  additional  information 
will  be  considered  in  our  redetermination  of  the  attorney's  fee. 
Sincerely, 

Hugh  F.  McKenna, 

Director, 
Bureau  of  Retirement  and  Survivors  Insurance. 
Enclosures. 

April  4,  1973. 
Dear  Sirs  :  In  concern  of  the  letter  I  received  the  other  day  on  my  black 
lung,  I  think  that  what  Mr.  Perry  has  received  is  enough  for  what  he  did  for 
me  and  I  would  appreciate  it  very  much  if  you  would  send  the  balance  to  me. 
Thank  you  very  much. 
Very  truly  yours, 

Daniel  Mullins, 
Claim  No.  406-34-9565  LM. 

Perry  and  Greene, 
Paintsville,  Ky.,  February  19,  1973. 
Bureau  of  Hearings  and  Appeals, 
Washington,  D.C. 
Social  Security  Administration, 
Bureau  of  Disability  Insurance, 
Division  of  Reconsideration, 
Baltimore,  Md. 
RE :  Daniel  Mullins 

No.  406-34-9565  LM 
Dear   Sir:   This  is  to  advise  that  we  do  hereby   request  a  review  by  the 
Social  Security  Administraeiou  of  the  authorization  to  charge  and  receive  a  fee 
in  the  above  case.  Our  grounds  for  review  are  as  follows  : 

1.  We  had  a  contract  with  this  man  providing  that  we  would  receive  a  sum 
equal  to  25  percent  of  the  back  pay  which  may  be  due  the  claimant  at  the 
time  his  benefits  are  awarded.  This  contract  is  not  in  any  way  to  make  our 
fee  conditional  upon  his  benefits  being  awarded  under  the  old  law.  The  serv- 
ices were  in  fact  performed.  Our  client  owes  this  to  us  for  our  services.  A 
review  of  our  file  indicates  that  a  high  percentage  of  our  services^  approxi- 
mately 90  percent,  were  in  fact  performed  prior  to  the  passage  of  the  Black 
Limg  Benefits  Act  of  1972. 

2.  The  theory  of  a  contingent  fee,  such  as  the  one  that  we  were  to  receive, 
is  that  you  would  lose  a  lot  of  cases,  and  you  win  only  a  portion  of  your 
cases.  The  simple  fact  of  the  matter  is  that  our  client  most  probably  would 
not  have  been  able  to  obtain  an  attorney  if  he  had  to  so  do  by  paying  us  on  a 
hourly  straight  fee  basis.  It  is  significant  to  note  that  our  client  has  not  in 
any  way  objected  to  complying  with  the  written  contract  which  he  signed. 

3.  The  Black  Lung  Benefits  Act  of  1972.  providing  for  approval  of  attorney 
fees,  is  not  retroactive  as  to  cover  services  which  were  rendered  prior  to  its 
passage.  Therefore,  the  administration  should  issue  a  statement  in  this  matter 
to  the  effect  that  the  allowance  of  this  fee  is  only  an  allowance  for  services 
performed  after  passage  of  the  1972  Act,  and  that  payment  of  the  fee  for  serv- 
ices performed  prior  to  the  passage  of  the  1972  Act  is  a  private  matter 
between  the  attorney  and  client.  Any  other  position  taken  by  the  Administra- 
tion on  this  question  would  be  in  contravention  of  the  United  States  Constitu- 
tion. 

Therefore,  we  do  respectfully  request  that  the  authorization  to  charge  and 
receive  a  fee  be  reviewed,  and  that  it  be  altered  so  as  to  conform  with  the 
reasons  set  forth  above. 
Very  truly  vours, 

G.  C.  Perky  III. 

I,  Daniel  Mullins  employed  Perry  and  Greene,  Attorneys  of  Paintsville,  Ken- 
tucky to  represent  me  in  my  federal  black  lung  case  by  written  contract  with 
them  on  April  17,  1971,  and  I  have  been  through  my  file  item  by  item  with 
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them  and  I  am  convinced  that  they  earned  the  $1200  fee  they  were  paid  which 
is  $1472.97  less  then  the  25%  called  for  in  the  contract. 

I  believe  that  both  of  said  attorneys  handled  the  case  properly  and  that  but 
for  their  efforts  in  my  behalf  I  would  not  have  won.  To  my  knowledge  they 
did  nothing  but  properly  represent  my  interest  as  my  attorneys  in  this  afore- 
mentioned matter.  This  aflSdavit  may  be  presented  to  anyone  Perry  and  Greene 
so  desires. 

Daniel  Mullins. 
State  of  Kentucky 
County  of  Floyd 

Sworn  and  subscribed  to  before  me  by  Daniel  Mullins  on  this  the  23  day  of 
Sept  1973. 

JiiLiANNE  Perry 
NOTARY  PUBLIC 

My  Comm  Exp.  Feb.  26,  1975. 


Statement  of  Fred  Coburn,  Miner,  Hippo,  Ky. 

My  name  is  Fred  Coburn.  I  am  85  years  of  age  and  my  family  and  I  live  at 
Hippo,  Kentucky. 

I  have  been  going  to  Dr.  Holbrook  for  the  past  2  or  3  years  and  he  has  been 
treating  me  for  a  lung  disease.  Dr.  Holbrook  has  put  me  in  the  hospital  sev- 
eral times  for  the  purpose  of  taking  X-rays  and  running  various  tests.  After 
obtaining  the  results  from  these  X-rays  and  tests.  Dr.  Holbrook  sent  me  to  see 
a  Dr.  Smith  at  Lexington,  Kentucky.  Having  received  word  from  Dr.  Smith, 
Dr.  Holbrook  told  me  that  I  had  black  lung.  Dr.  Holbrook  told  me  that  I 
might  be  eligible  for  Black  Lung  Benefits  and  referred  me  to  a  lawyer  by  the 
name  of  Albert  Burchett.  I  went  to  see  Burchett  and  he  told  me  to  see  a  Dr. 
Clark  at  Pikeville  and  to  get  a  breathing  test.  Dr.  Clark  sent  the  results  of 
the  breathing  test  to  me  and  I  took  them  to  Burchett.  While  I  was  in  his 
office  Burchett  said,  "Fred,  I'll  tell  you  how  I  work — for  half  back-pay."  I  told 
Burchett  that  it  was  better  to  get  a  little  of  something  than  to  get  nothing  at 
all.  Then  Burchett  said,  "If  we  win,  the  check  will  come  direct  to  me,  I'll  call 
you,  and  we'll  divide  it."  The  check  came  to  me  instead.  My  brother-in-law, 
Monroe  Baldridge,  took  me  to  Burchett's  office.  I  waited  in  Burchett's  office 
for  a  while  and  then  Burchett,  Baldridge,  and  I  went  to  the  bank.  Burchett 
and  I  split  the  check.  The  check  was  written  to  me  for  the  sum  of  approxi- 
mately $8,120.20.  Burchett  took  $4,000.00,  and  I  kept  the  remainder.  On  part- 
ing, Burchett  said,  "Fred,  we'll  get  another  check  later."  Neither  Baldridge  nor 
I  knew  what  Burchett  meant  by  this  statement.  The  only  other  checks  I  have 
received  are  my  monthly  checks  and  I  have  not  paid  him  any  more  money  out 
of  those  checks. 

Some  of  my  neighbors  were  telling  me  that  a  Mr.  Harlan  Moore  from  Top- 
most, Kentucky,  had  had  Burchett  for  his  lawyer  when  he  applied  for  Black 
Lung  Benefits.  The  neighbors  told  me  that  Moore  had  told  them  that  Burchett 
would  not  accept  any  payment  from  Moore's  back-pay  check ;  but,  instead,  Bur- 
chett told  Moore,  "I'll  get  my  pay."  I  called  Moore  to  see  if  this  was  true  and 
he  told  me  that  it  was.  Since  Burchett  did  not  take  his  fee  from  Moore's 
back-pay  check  and  supposedly  was  going  to  get  his  pay  from  some  other 
source.  I  think  that  Burchett  should  return  my  $4,000.00  and  get  his  payment 
from  that  other  source,  just  as  he  did  in  Moore's  case. 


Statement  of  Oscar  Crum,  Miner,  Arkansas  Creek,  Ky. 

My  name  is  Oscar  Crum  and  I  live  on  Arkansas  Creek  at  Martin,  Floyd 
County,  Kentucky.  I  am  presently  76  years  old  and  I  worked  in  the  under- 
ground coal  mines  for  39  years. 

I  first  applied  for  Black  Lung  benefits  on  March  5th,  1970.  Around  Septem- 
ber of  1970,  I  received  a  letter  from  Social  Security  stating  that  I  had  been 
turned  down.  I  knew  that  Albert  Burchett  had  a  law  office  in  Martin  and  so  I 
went  to  talk  to  him  concerning  my  claim.  At  first  he  agreed  to  take  my  case, 
providing  I  would  sign  an  agreement  to  give  him  25%  of  my  back  benefits  and 
bear  expen.ses  in  obtaining  medical  proof. 
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Then  he  made  me  an  appointment  with  a  Dr.  Anderson  in  Louisville,  Ken- 
tucky. After  I  went  to  see  Dr.  Anderson,  Mr.  Burchett  contacted  me  and  said 
that  these  reports  were  not  satisfactory  and  went  on  to  inform  me  that  I  was 
at  liberty  to  get  any  lawyer  I  wanted,  as  he  did  not  feel  that  he  could  win  my 
case.  This  trip  to  Dr.  Anderson  cost  me  $175.00.  I  did  not  give  Mr.  Burchett 
any  response  to  this  statement. 

A  few  days  later  Mr.  Burchett  contacted  me  by  telephone  and  said  that  he 
was  going  to  send  me  to  a  Dr.  O'Neal,  providing  I  would  agree  to  give  him 
50%  of  my  back  benefits.  However,  the  time  was  about  to  run  out  on  appeal- 
ing my  case  so  Mr.  Burchett  sent  me  to  Dr.  Martin  at  Our  Lady  of  the  Way 
Hospital  in  Martin,  Kentucky.  And  once  again  I  had  to  bear  expenses  which 
amounted  to  $27.50.  After  this  I  went  to  Dr.  O'Neal  in  Lexington  (at  the  UK 
Medical  Center)  and  Mr.  Burchett  said  he  would  bear  expenses  on  this  and  as 
far  as  I  know  he  did — but  I  did  receive  3  or  4  bills  from  the  UK  Medical 
Center  ($17.00)  for  x-rays  and  I  would  have  to  call  and  remind  Mr.  Burchett 
of  these  bills,  but  I  finally  stopped  receiving  these  bills,  so  apparently  he  did 
pay  it. 

Around  the  1st  of  February,  Social  Security  notified  me  to  go  to  another 
doctor  of  my  choice  and  stated  that  they  would  pay  for  it.  I  once  again  went 
to  see  Dr.  Martin  at  Our  Lady  of  the  Way  Hospital  in  Martin,  Kentucky.  It 
was  my  understanding  that  my  case  would  be  decided  upon  after  going  to  see 
the  doctor  of  my  choice. 

But  Mr.  Burchett  sent  me  to  see  Dr.  Odom  at  Elkhorn  City  and  Dr.  Clarke 
at  Pikeville,  Kentucky,  this  was  in  February  of  1973. 

In  March  of  1973,  I  was  notified  that  I  had  been  awarded  my  Black  Lung 
benefits.  I  was  never  contacted  by  Mr.  Burchett,  but  after  I  received  my  Black 
Lung  check  a  notice  was  attached  that  $1,000  had  been  withheld  to  go  toward 
any  attorney  fees  that  I  may  have  had.  A  few  weeks  later  I  received  a  notice 
from  Mr.  Burchett  where  he  had  sent  in  as  of  working  35i/2  hours  on  my  case 
and  was  asking  for  $2,020.00  of  my  back  benefits. 

I  have  never  been  notified  by  Social  Security  or  Mr.  Burchett  of  whether  or 
not  he  received  the  $1,000  of  my  back  pay.  Mr.  Burchett  has  never  asked  me 
for  the  rest  of  the  50%  fee.  I  am  attaching  copies  of  the  correspondence  from 
Social  Security,  which  included  my  written  agreement  with  Mr.  Burchett  for 
50%  of  the  back  pay. 
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Hour 


Sept.  19, 1972  Telephone  call  from  client .- - --        }^ 

Jan.  15, 1973  Correspondence  from  division  of  disability  determinations 1 

16, 1973  Correspondence  to  division  of  disability  determinations H 

16, 1973  Telephone  call  from  client ---      1 

16, 1973  Office  visit  by  client --- - H 

22, 1973  Telephone  call  from  client 1 

22, 1973  Telephone  call  from  client _ -        H 

26, 1973  Telephone  call  from  client - -.- 1 

26, 1973  Correspondence  to  division  of  disability  determinations -.. -.. }4 

30, 1973  Correspondence  to  division  of  disability  determinations. }4 

31, 1973  Telephone  call  from  client. M 

Feb.  2&,  1973  Certificate  of  award -_. 1 

Oct.  23, 1972  Telephone  call  from  client K 

Nov.    3, 1970  Correspondence  to  W.  C.  Hambley,  M.D li 

Apr.  25, 1973  Preparation  of  petition  for  approval  of  a  fee 1 

Research: 

Medical - - 7H 

Law  and  facts _-- - -- 10 

Total  Hours -- 35)/4 


Notice  to  Social  Security  Claimant 

This  is  a  copy  of  a  petition  which  has  been  filed  by  your  representative 
with  the  Social  Security  Administration  requesting  approval  to  charge  a  fee  for 
services  performed  in  connection  with  your  social  security  claim.  If  you  have  any 
questions  about  any  statement  in  the  petition,  you  should  get  in  touch  with  your 
Social  Security  Administration  District  Office  at  once,  and  no  later  than  10  days 
from  the  date  of  this  petition.  If  you  prefer  you  may  direct  your  questions  in  writ- 
ing to  the  last  ofiice  which  took  action  in  your  case.  Unless  your  claim  went 
before  the  Bureau  of  Hearings  and  Appeals  this  would  be  the  reviewing  ofl5ce 
whose  address  appears  on  your  notice  of  award  or  disallowance. 

If  the  last  determination  in  your  case  was  made  by  a  hearing  examiner  of  the 
Bureau  of  Hearings  and  Appeals,  you  may  direct  any  questions  you  may  have 
to  the  hearing  examiner  who  notified  you  of  his  determination.  If  the  last  action 
was  taken  by  the  Appeals  Council  of  the  Bureau  of  Hearings  and  Appeals,  you 
may  direct  your  questions  to  the  Bureau  of  Hearings  and  Appeals,  P.O.  Box  2518, 
Washington,  D.C.  20013.  In  any  event,  please  be  sure  to  act  promptly  so  your 
questions  will  reach  the  appropriate  office  within  10  days. 

You  will  be  informed  in  writing  regarding  the  amount  of  fee  your  representa- 
tive is  authorized  to  charge  you  based  on  this  petition.  If  your  representative  is 
an  attorney  at  law,  the  law  requires  that  a  portion  of  any  past-due  benefits  pay- 
able to  you  under  title  II  of  the  Act  be  used  toward  the  payment  of  your  attor- 
ney's fee.  In  no  case  will  the  amount  be  paid  to  your  attorney  directly  by  the 
Social  Security  Administration  exceed  whichever  of  the  following  amounts  is 
the  least:  (1)  25  percent  of  the  past-due  benefits  resulting  from  the  claim,  (2) 
the  amount  of  fee  authorized,  or  (3)  any  amount  which  you  and  your  attorney 
may  have  agreed  upon  as  the  fee  for  his  services  (as  shown  in  item  4  of  the 
petition  on  the  reverse  side) . 


Retainer  for  Legal  Services 

I,  Oscar  Crum,  the  undersigned  of  Martin,  Ky.,  do  hereby  employ  Albert  A. 
Burehett,  Attorney  at  Law,  Martin.  Ky..  to  represent  me  against  Dept.  of  Health. 
Education  and  Welfare  or  the  proper  defendant  to  damages  or  benefits  sustained 
by  myself  on  or  about  3-5-70  as  a  result  of  silicosis  or  other  occupational  disease 
and  I  agree  to  pay  said  attorney  a  sum  equal  to  50%  of  the  past  due  benefits.  By 
this  agreement  I  bind  my  heirs  and  legal  representatives  and  executors.  The 
attorney  shall  charge  nothing  if  nothing  is  recovered. 

I  have  read  over  and  really  understand  the  above  contract. 
Dated  :  November  5,  1970. 

Oscar  Crum, 

Client. 
Albert  A.  Burchett, 
Attorney. 
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Additional  Information  About  Your  Claim 

Your  claim  for  benefits  has  been  processed  and  allowed  under  the  Black  Lung 
Benefits  Act  of  1972,  which  amends  the  benefit  provisions  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969. 

The  change  in  monthly  benefit  rates  shown  above  is  due  to  pay  raises  for 
government  workers  which  had  the  effect  of  increasing  Federal  black  lung  bene- 
fits beginning  with  (January  1971  and/or  January  1972,  and  January  1973. 

Your  check  includes  all  back  payments  due  for  1970,  1971, 1972  and  1973. 

The  check  you  receive  next  month  will  be  in  the  amount  you  will  be  getting 
regularly  hereafter  under  the  new  law. 

An  adjustment  in  benefits  may  be  necessary  if  you  receive  payments  under 
the  workmen's  compensation  (including  occupational  disease),  unemployment 
compensation,  or  disability  insurance  laws  of  your  State.  If  you  return  to  work — 
or  you  are  working  now — for  wages  of  more  than  $175  a  month  and  you  are  under 
age  72  for  either  all  or  part  of  this  year,  you  should  contact  any  social  security 
office  by  telephone  or  mail.  Notify  us  immediately  if  any  of  these  events  occurs. 

This  action  resulted  from  our  reconsideration  of  your  claim  and  replaces  our 
previous  determination. 

If  you  believe  that  the  reconsideration  determination  is  not  correct,  you  may 
request  a  hearing  before  an  Administrative  Law  Judge  of  the  Bureau  of  Hear- 
ings and  Appeals.  If  you  want  a  hearing,  you  must  request  it  not  later  than  6 
months  from  the  date  of  this  notice.  You  should  make  any  such  request  through 
any  social  security  office. 

Department  of  Hela.lth,  Education,  and  Welfare, 
Social  Security  Administration. 

No.  0 (7-63) B D 1-223- (R) -11/72 


Since  there  is  an  attorney  of  recor'd  in  this  case,  a  fee  for  his  services  may  be 
charged.  The  Federal  Coal  Mine  Health  and  Safety  Act,  as  amended,  requires  an 
attorney  to  obtain  authorization  from  the  Social  Security  Administration  before 
he  may  charge  any  fee  for  his  services,  and  also  provides  that  up  to  25  percent 
of  a  claimant's  past-due  benefits  can  be  used  toward  the  payment  of  such  fees.  As 
the  amount  of  his  fee  has  not  yet  been  authorized,  we  are  withholding  a  prelimin- 
ary amount  of  $1000.00  from  your  past-due  benefits.  When  the  amount  of  the  fee 
is  determined,  it  will  be  taken  from  the  withheld  funds  and  sent  to  your  attorney  ; 
any  remaining  amount  will  be  sent  directly  to  you. 

If  the  authorized  fee  exceeds  the  amount  withheld  and  is  within  the  25  percent 
limitation,  we  will  have  to  recoup  the  additional  amount  from  you.  If  the  au- 
thorized fee  exceeds  25  percent,  payment  of  the  balance  of  the  fee  is  a  matter  that 
should  be  resolved  between  you  and  your  attorney  and  does  not  involve  the  Social 
Security  Administration. 

If  your  attorney  has  not  yet  done  so,  he  should  immediately  file  a  petition  for 
approval  of  a  fee  or  notify  the  Social  Security  Administration  if  no  fee  is  to  be 
charged. 

Department  of  Health,  Education,  and  Welfare, 
Social  Security  Administration. 
No.  853  BL  {12-72) 


Department  of  Health,  Education,  and  Welfare, 
Social  Security  Administration — Bureau  of  Disability  Insurance, 

Baltimore,  Md.,  February  23,  1973. 
notice  to  representative  of  black  lung  claimant 

Dear  Mr.  Cuum  :  We  are  informed  that  you  have  been  appointed  by  the 
claimant  to  act  as  his  representative  in  connection  with  his  rights  under  the 
Federal  Coal  Mine  Health  and  Safety  Act.  We  will,  therefore,  be  dealing  directly 
with  you  on  matters  pertaining  to  his  rights. 

Under  the  law  you  are  required,  after  your  services  as  representative  have 
ended,  to  petition  the  Social  Security  Administration  for  approval  of  any  fee 


326 

that  you  wish  to  charge  for  your  services.  In  evaluating  a  request  for  approval 
of  a  fee,  the  purpose  of  the  black  lung  program  will  be  considered  together  with 
other  pertinent  factors  such  as  kinds  of  service  performed,  time  spent  in  render- 
ing these  services,  the  complexity  of  the  matter,  etc. 

After  the  Social  Security  Administration  authorizes  a  fee,  the  representative 
must  look  to  the  claimant  for  payment,  except  where  the  representative  is  an 
attorney  at  law  and  there  are  past-due  benefits  payable  under  Title  IV  of  the 
Federal  Coal  Mine  Health  and  Safety  Act  as  a  result  of  a  favorable  determina- 
tion on  the  claim.  In  such  cases,  up  to  25  percent  of  such  past-due  benefits  will  be 
paid  direct  to  the  attorney  toward  payment  of  the  authorized  fee.  Such  a  pay- 
ment may  never  exceed  any  amount  that  may  have  been  agreed  upon  by  the 
attorney  and  claimant  as  the  fee  for  the  attorney's  services. 

Enclosed  for  your  convenience  is  form  SSA-1560  which  you  will  need  to  peti- 
tion the  Social  Security  Administration  for  approval  of  the  fee  you  wish  to  charge. 
Further  information  and  instructions  for  completion  are  given  on  the  form  itself. 
Sincerely, 

C.  C.  Hall, 
Assistant  Director. 


Statement  of  Marion  Hubbard,  Miner,  Manchester,  Ky. 

My  name  is  Marion  Hubbard,  I  am  52  years  old,  married  and  I  live  at 
Route  4,  Box  568,  Manchester.  Kentucky.  I  worked  as  an  underground  coal 
miner  tipple  worker  for  about  15  years,  ending  September  2,  1971.  Before 
working  in  the  coal  industry,  I  worked  in  sawmills,  lumber  yards  and  laid 
track  for  railroads.  I  had  to  quit  working  on  September  2,  1971,  because  of 
pain  in  my  chest,  shortness  of  breath  and  smothering.  I  have  been  very  sick 
since  quitting  work.  On  August  9,  1971,  I  went  to  see  Dr.  T.  H.  Biggs  at  the 
State  T.B.  Hospital  at  the  Clay  County  Health  Department.  I  had  been  treated 
by  Dr.  Biggs  in  1954  for  T.B.  He  told  me  I  had  black  lung.  I  went  to  see 
Neville  Smith  because  he  has  repre.sented  my  brother-in-law  in  a  workmens 
compensation  case,  about  8  or  10  years  ago,  and  I  know  he  had  the  reputation 
of  being  honest.  I  also  talked  to  one  of  my  former  employers  who  told  me 
Neville  Smith  was  the  best  lawyer  I  could  get.  I  talked  to  Mr.  Smith  and  he 
explained  what  was  done  in  my  state  compensation  claim  and  advised  me 
about  signing  up  for  Federal  black  lung  benefits.  He  had  me  examined  by  two 
doctors  and  gave  me  copies  of  the  reports  to  be  filled  in  for  my  Federal  black  lung 
claim.  The  Federal  black  lung  claim  was  allowed,  but  Mr.  Smith  did  not  ask 
for  a  fee  in  that  matter  and  said  that  he  did  not  intend  to  do  so.  Even  though 
I  visited  his  ofiSce  on  quite  a  few  occasions  and  sought  his  advise  on  that,  I 
also  filed  for  Social  Security  disability  benefits,  on  the  advise  of  Mr.  Smith, 
and  he  handled  that  claim  through  the  hearing  in  London,  Kentucky,  on  April 
26,  1973,  and  Social  Security  notified  me  that  $409.62  had  been  withheld  to  pay 
my  lawyer.  Mr.  Smith  told  me  he  did  not  intend  to  ask  for  that  sum  even 
though  I  thought  it  was  fair  for  the  efforts  that  he  made  for  me.  He  asked  for 
a  fee  of  $100.00  to  be  approved  by  Social  Security  which  was  only  for  the 
travel  to  London  and  the  time  spent  on  that  day. 

During  this  period  of  time,  I  applied  for  Welfare  benefits  and  Mr.  Smith 
helped  me  with  that.  He  went  to  the  hearing  with  me  on  November  3,  1971. 
That  claim  was  denied  and  Mr.  Smith  prepared  an  appeal  to  the  Circuit  Court 
for  me.  but  I  decided  not  to  have  it  filed. 

I  did  not  have  the  money  to  have  the  necessary  doctor  examine  me  and  Mr. 
Smith  paid  the  doctor  and  stenographer.  That  was  the  only  way  I  could  get 
the  bills  paid,  which  amounted  to  $253.32. 

Mr.  Smith,  during  this  time,  also  advised  me  concerning  other  problems  con- 
cerning my  father. 

Furnished  transportation  to  Loui.sville  to  see  a  doctor  and  saw  me  in  his 
office  on  many  occasions. 

When  the  workmen's  compensations  case  was  final,  I  felt  that  the  fee 
allowed  by  the  workmens  compensation  board  to  Mr.  Smith  was  fair  and  I  am 
very  satisifed  with  the  handling  of  my  workmen  compensation  case  as  well  as 
the  other  matters  which  Mr.  Smith  handled  for  me  without  charge. 

I  never  knew  a  man  that  was  more  honest  than  Mr.  Smith. 
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Statement   of   Mr.    Bill   Worthington,    President,    Kentucky   Black   Lung 

Association 

My  name  is  Bill  Worthington  of  Harlan,  Kentucky.  I  am  President  of  the 
Kentucky  Black  Lung  Association,  a  statewide  organization  of  active  and  disa- 
bled miners.  I  appreciate  the  opportunity  to  present  testimony  to  the  Subcom- 
mittee. I  will  confine  my  remarks  to  the  subject  of  attorneys'  fees  paid  pur- 
suant to  claims  made  for  benefits  to  individuals  suffering  from  Black  Lung 
disease,  under  both  state  and  federal  laws. 

I  am  opposed  to  the  present  scheme  of  determining  attorney  fees  solely  on 
the  basis  of  a  fixed  percentage  of  the  claimant's  award  and  then  deducting 
that  amount  from  the  award.  I  recognize  in  some  cases  there  may  be  a  need 
for  a  capable  and  experienced  attorney  to  represent  the  claimant  and  in  those 
cases  I  believe  the  attorney  should  be  adequately  compensated  for  his  services. 
However,  I  would  urge  that  the  standards  used  in  determining  the  amount 
paid  attorneys  should  not  be  a  fixed  percentage  of  the  award.  Rather,  I  believe 
compensation  should  be  on  an  hourly  basis  and  supported  by  the  evidence  in 
each  particular  case,  reflecting  the  circumstances  of  each  individual  claim.  The 
power  of  courts  and  administrative  agencies  to  award  fees  should  not  be  exer- 
cised in  an  arbitrary  and  capricious  manner,  but  should  be  based  upon  a 
finding  of  the  skill,  effort,  and  effectiveness  of  each  attorney  in  each  case. 

It  must  be  remembered  that  the  purpose  of  state  and  federal  legislation  pro- 
viding benefits  for  Black  Lung  cases  is  to  bring  justice  and  equity  to  those 
miners  who  worked  for  years  in  unhealthy  conditions,  to  their  families  and 
their  survivors.  The  statutes  prescribing  a  maximum  percentage  fee  for  attor- 
neys representing  claimants  reflected  a  legislative  intent  to  protect  claimants 
from  paying  exorbitant  fees  and  aro.se  from  legislative  concerns  about  the 
unethical  practices  of  some  lawyers  handling  disability  cases.  The  purpose  of 
these  laws  most  certainly  was  not  to  create  a  gold  mine  for  lawyers. 

But  this  original  purpose  has  been  thwarted.  The  present  system  of  award- 
ing attorneys  fees  has  produced  evils  as  serious  as  those  existing  when  the 
laws  were  passed.  In  Kentucky,  the  maximum  percentage  award  is  given  in 
nearly  75%  of  the  cases,  with  little  consideration  to  the  actual  time  and  effort 
spent  on  a  case.  Oflicials  have  closed  their  eyes  to  the  fact  that  some  attorneys 
use  assembly  line,  heavy-volume  methods  to  prosecute  claims  which  reveal 
little  attention  to  the  cases.  If  there  is  any  standard  by  which  these  high  fees 
are  justified,  it  seems  to  be  that  some  attorneys  are  skillful  at  assembling 
thick  file  folders  with  redundant  and  superfluous  medical  reports. 

One  result  of  this  system  is  that  the  claimant  has  deducted  from  his  award 
a  substantial  sum  of  money  which  in  no  way  reflects  the  actual  service  ren- 
dered to  him  by  the  attorney.  But,  in  addition  to  this  individual  effect,  the 
system  has  a  more  widespread  and  pervasive  impact  on  public  welfare.  It  is  an 
incentive  to  procrastination  and  dilatory  tactics  by  lawyers  in  these  cases, 
since  it  minimizes  the  desire  to  do  competent,  efficient  work.  It  fails  to  provide 
any  effective  safeguards  for  protection  of  clients  and  assurance  to  them  of 
high  quality  legal  services. 

Moreover,  as  a  practical  matter,  the  system  tends  to  produce  price  uniform- 
ity among  lawyers  and  an  overvaluation  of  the  services  provided  by  lawyers, 
both  traditionally  regarded  as  evils  in  our  free  enterprise  system.  The  policy 
of  administering  attorney  fees  in  these  cases  can  also  inhibit  attorneys  who 
might  be  willing  to  handle  cases  for  smaller  amounts,  since  attorneys  who 
deviate  from  traditionally  rigid  minimum  fee  schedules  may  risk  disciplinary 
action  for  solicitation.  While  it  might  be  suggested  that  this  situation  is  the 
result  of  a  deliberate  governmental  policy  to  regulate  fees,  it  still  remains  true 
that  the  state  has  not  provided  any  mechanism  to  protect  against  abus<.s 
resulting  from  the  policy. 

I  would  urge  that  instead  of  the  present  system,  attorneys  be  paid  on  an 
hourly  basis  in  prosecuting  black  lung  claims  and  that  the  standards  for  deter- 
mining fees  be  similar  to  those  customarily  applied  in  regular  law  practice. 
Among  these  standards  are  : 

(1)  Character  of  the  service, 

(2)  Nature  and  importance  of  the  case, 

(3)  Skill  and  experience  required, 

(4)  Professional  standing  of  the  attorney, 

(5)  Extent  to  which  the  case  detracts  from  other  cases,  and 

(6)  Results  achieved. 

24-625  O — 74 22 
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Finally,  I  urge  that  regardless  of  how  the  attorney  fees  are  determined,  they 
should  not  be  deducted  from  the  claimant's  award.  Rather  they  should  be 
assessed  against  the  funds  out  of  which  claims  are  paid  generally.  The  laws 
providing  these  benefits  reflect  a  social  policy  of  compensating  miners  for  inju- 
ries and  disease  resulting  from  conditions  over  which  they  had  no  control.  To 
diminish  these  benefits  by  requiring  large  attorney  fee  payments,  especially 
fees  which  are  unreasonable,  not  only  penalizes  miners  unjustly,  but  shifts 
from  another  part  of  society  the  burden  they  should  in  justice  carry. 

Senator  Tunney.  We  will  then  resume  our  hearing  at  2:40.  Mr. 
Nelson  will  be  our  first  witness;  Mr.  Yocum,  the  commissioner  of 
labor  of  Kentucky  will  be  our  next  witness;  and  then  Mr.  Denham, 
president  of  the  Kentucky  bar. 

[Whereupon,  at  1 :20  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  2 :40  p.m.,  the  same  afternoon.] 

AFTERNOON  SESSION 

Senator  Tunney.  Our  next  witness  is  Mr.  Kobert  Nelson,  director 
of  Legislative  De]mrtment,  United  ]\Iine  Workers,  testifying  on 
behalf  of  Arnold  Miller,  president  of  United  Mine  Workers. 

STATEMENT  OF  ROBERT  R.  NELSON,  DIRECTOR,  LEGISLATIVE  DE- 
PARTMENT, UNITED  MINE  WORKERS,  ON  BEHALF  OF  ARNOLD 
MILLER,  PRESIDENT,  UNITED  MINE  WORKERS  OF  AMERICA 

Mr.  Nelson.  Thank  you,  Mr.  Chairman,  Senator  Cook. 

My  name  is  Robert  Nelson  and  I  am  director  of  the  Legislative 
Department,  the  United  Mine  Workers  of  America. 

First,  Mr.  Chairman  and  Senator  Cook,  I  would  like  to  express 
the  regrets  of  the  United  Mine  Workers  President  Arnold  Miller 
that  he  cannot  be  here  today.  ^Vhen  he  first  learned  of  these  hear- 
ings he  was  very  pleased  and  enthused  about  the  decision  of  this 
subcommittee  to  look  into  the  matter  of  legal  fees  and  representation 
and  in  general  the  administration  of  the  black  lung  program. 

As  you  know,  I  am  sure  you  are  aware,  the  UMW  these  days  is 
undergoing  a  good  deal  of  reform  and  reorganization.  I  can  assure 
you,  were  it  not  for  a  major  matter  today  that  called  for  Mr.  Miller 
to  be  at  his  office,  he  would  be  here. 

In  his  stead,  I  have  been  authorized  to  deliver  to  the  committee 
his  statement.  I  would  like  to  proceed  and  rather  quickly  read  the 
statement,  summarizing  it. 

Senator  Tunney.  Please  do. 

Mr.  Nelson.  Let  me  begin  by  stating  the  position  of  the  UMWA 
that  no  disabled  coal  miner  ought  to  have  to  pay  out  one  penny  of 
his  black  lung  benefits  check,  or  for  that  matter,  his  Social  Security 
check  or  his  workmen's  compensation  check  for  attorney's  fees. 
Under  the  present  system,  every  penny  of  attorneys'  fees  paid  under 
the  black  lung  program  comes  directly  out  of  the  compensation 
checks  intended  by  Congress  for  disabled  coal  miners,  or  their 
widows  and  orphans.  These  benefits  are,  in  most  cases,  extremely  low 
when  measured  in  terms  of  the  human  suffering  for  which  they  are 
intended  to  compensate.  Any  time  it  becomes  necessary  for  a  work- 
ing man  or  his  family  to  hire  an  attorney  to  win  benefits  he  has 
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earned  with  his  health  or  his  life,  payment  for  the  attorney  should 
come,  not  from  the  pockets  of  working  person's  families,  but  from 
the  Federal  Treasury,  in  the  case  of  Federal  programs,  or  from  the 
State  treasury,  in  the  case  of  State  programs. 

It  is,  of  course,  a  fact  that  a  very  high  proportion  of  coal  miners 
and  their  widows  have  had  to  resort  to  private  attorneys,  hired  on  a 
contingent  fee  basis,  in  order  to  win  their  Federal  black  lung  bene- 
fits. Most  of  them  directly  related  to  the  Social  Security  Adminis- 
tration, since  by  law,  until  January  of  next  year,  they  are  charged 
essentially  with  administering  the  Federal  black  lung  benefits  pro- 
gram. 

Among  the  factors  that  have  driven  many  miners  to  private  attor- 
neys are  the  following : 

1.    LACK  OF  INFOKMATION  IN  THE  COAL  FIELDS  ABOUT  THE  REQUIREMENTS 
FOR   QUALIFYING   FOR   BLACK    LUNG   BENEFITS 

Social  Security's  regulations  and  its  operating  manual  are  written 
in  technical  medical  and  legal  terms.  The  job  of  public  education, 
which  ought  to  have  been  an  integral  part  of  the  Social  Security 
Administration  of  the  black  lung  program,  has  been  done  belatedly 
by  the  Black  Lung  Association,  the  UMW,  Legal  Aid  organization 
and  other  paraprofessional  personnel.  As  public  understanding  of 
the  legal  requirements  of  the  black  lung  program  has  spread,  reli- 
ance on  attorneys  has  diminished  and  will  continue  to  diminish. 

2.    LACK    OF   ASSISTANCE   TO    CLAIMANTS    IN   GATHERING   EVIDENCE 

Up  until  the  hearing  stage,  the  attorney  plays  only  one  significant 
role:  He  assesses  what  additional  evidence  is  needed  and  he,  or  a 
member  of  his  staff,  then  assists  the  claimant  in  gathering  the 
required  evidence— evidence  such  as  work  records,  favorable  medical 
evidence,  and  affidavits  of  co-workers  or  relatives.  The  Black  Lung 
Association  and  the  LTMW  have  demanded  repeatedly  that  Social 
Security  offices  train  their  workers  to  provide  this  type  of  assistance 
and  keep  available  in  district  offices  up-to-date  information  on  each 
individual  case.  The  fact  that  coal  miners  and  their  widows  have 
been  forced  in  great  numbers  to  go  to  lawyers  for  help  in  getting 
the  evidence  they  need  is  proof  of  Social  Security's  failure  to  give 
adequate  assistance  in  the  collecting  of  evidence  to  establish  black 
lung  claims. 

3.    FAILURE    OF   THE    BLACK   LUNG    LAW    TO   EMBODY   A    SIMPLE,    EASILY 
UNDERSTOOD  FORMULA  FOR  ELIGIBILITY 

Under  the  present  law,  eligibility  depends  on  the  coal  miner 
coming  up  with  one  of  several  kinds  of  medical  or  other  evidence. 
The  medical  tests  involved  and  their  terminology  are  highly  techni- 
cal, and  very  few^  lay  persons  feel  capable  of  understanding  or  eval- 
uating these  tests.  It  has  been  a  widespread  reaction  to  invoke  the 
mysteries  of  the  legal  profession  to  deal  with  the  establishment  of  a 
simple  irrebuttable  presumption  that  a  coal  miner  with  20  years' 
work  in  the  mines  has  black  lung,  and  is  eligible  for  benefits.  This 
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kind  of  simple  nontechnical  standard  would  go  a  long  way  toward 
eliminating  dependence  on  lawyers. 

4.    FAILURE    TO   ENCOURAGE    AND    SUPPORT   LAY   REPRESENTATIVES 

Over  the  past  3  years  a  number  of  persons  in  the  coalfields  have 
been  trained  to  serve  as  lay  representatives  and  have  been  giving 
thousands  of  applicants  the  kind  of  assistance  in  developing  claims 
that  Social  Security  should  have  been  providing  all  along.  These 
people  have  been  hampered  by  lack  of  cooperation  from  many  dis- 
trict offices.  Generally,  disabled  miners  and  widows  themselves,  they 
are  limited  in  the  scope  of  help  they  can  give  because  of  their  own 
limited  financial  resources.  As  long  as  Social  Security  fails  to  do  the 
job,  these  lay  advocates  represent  an  important  alternative  to  law- 
yers. Their  work  should  be  supported  by  giving  them  positions  in 
legal  services  offices,  or  as  ombudsmen  within  Social  Security  itself. 

I  might  point  out  here,  Mr.  Chairman,  that  the  United  Mine 
Workers  under  President  Miller  early  established  a  field  office  in 
West  Virginia  to  deal  exclusively  with  black  lung  claims  in  each  of 
the  mine  worker  districts.  A  whole  reorganization  effort  is  underway 
to  provide  free,  and  with  much  concern,  assistance  to  those  claimants 
who  apply  for  black  lung  benefits. 

5.    LACK    OF   PtTBLICLY   ASSISTED   LEGAL   SERVICES   PROGRAMS 

Most  of  our  major  coal-mining  counties  have  no  legal  services  pro- 
gram— in  southern  West  Virginia,  only  Kanawha,  Boone,  Logan, 
Mercer,  and  Mingo,  and  that  is  in  the  heart  of  the  coal  services  and 
that  is  limited.  Most  of  the  impositions  made  on  legal  services  is 
now  through  some  Federal  action,  as  you  gentlemen  are  aware,  lim- 
iting in  some  scope  the  use  of  legal  aid  services.  In  most  cases  it 
comes  down  to  class  actions  for  limited  areas.  Some  of  these  pro- 
grams will  not  handle  black  lung  cases  because  the  private  bar  con- 
siders this  to  be  competition  in  fee-generating  cases — that  is  Ky. 
Appalred. 

Appalred,  which  is  very  much  in  the  coalfield  of  our  country,  is 
limited  from  involving  their  resources  and  their  personnel  in  black 
lung  claims  because  of  the  feeling  of  the  bar  association  of  competi- 
tion for  clients.  And  Appalred  is  a  federally  funded  legal  services 
program  which  has  developed  a  fine  program  in  public  education,  in 
not  only  black  lung,  but  many  ]irograms  dealing  with  public  serv- 
ices. They  have  been  also  helpful  in  obtaining  grants  of  nonfederal 
money  to  train  and  develop  lay  representatives  to  deal  with  black 
lung  claimants.  But  because  of  the  limited  scope  of  these  services, 
low-income  people  are  forced  to  obtain  assistance  from  attorneys  on 
a  contingency  basis,  for  the  only  thing  they  have  to  bargain  with  is 
their  future  benefits. 

6.    FEES    WILL   BE    HIGH 

We  take  it  as  given  that,  where  private  lawyers  must  be  involved, 
fees  will  be  high;  otherwise,  the  private  bar  will  not  consider  the 
cases  worth  their  while.  Within  this  broad  context,  I  want  to  discuss 
the  efforts  that  have  been  made  to  date  in  controlling  lawyers'  fees 
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and  overdependence  on  lawyers  under  the  Federal  black  lung  pro- 
gram, and  to  discuss  problems  which  are  remaining. 

Although  Congressional  concern  about  exorbitant  attorneys'  fees 
in  the  black  lung  program  has  peaked  in  the  last  month  or  two,  it  is 
the  impression  of  our  people  in  the  field  that  the  problem  is,  in  fact, 
starting  to  come  under  control  because  of  several  factors : 

1.  At  the  urging  of  the  Black  Lung  Association  and  their  allies,  a 
limitation  of  attorneys'  fees  to  25  percent  of  retroactive  benefits  \yas 
written  into  the  19T'2  amendments  to  the  black  lung  law.  This  distin- 
guishes the  black  lung  program  from  State  workmen's  compensation 
programs,  which  I  will  discuss  in  further  detail  shortly. 

2.  Public  pressure  on  Social  Security  has  caused  the  agency  to 
tighten  up  their  procedures  and  more  closely  scrutinize  the  actual 
work  done  by  an  attorney  before  awarding  fees. 

This  has  been  gone  over  before  and  involves  the  itemized  petition 
statement  and  indicating  the  work  involved  in  obtaining  service  on 
black  lung  awards. 

3.  Public  education  by  the  Black  Lung  Association,  the  UMW, 
and  others  has  begun  to  spread  information  throughout  the  coal- 
fields about  the  limitations  on  fees  which  attorneys  may  charge.  As 
you  know,  in  order  to  get  approval  of  a  fee,  an  attorney  must 
submit  an  itemized  listing  of  services  he  has  performed ;  it  is  on  the 
basis  of  this  itemization  that  Social  Security  approves  his  fees. 
Under  present  law,  the  claimant  has  a  right  to  receive  the  lawyer's 
itemized  bill,  and  to  protest  the  fee.  ITntil  recently,  these  rights  were 
little  understood  by  claimants  and  this  lack  of  understanding  led  to 
some  of  the  early  abuses  in  awarding  fees.  Through  public  education 
efforts  coal  miners  are  learning  about  their  rights  to  appeal  unfair 
attorney  fee  awards.  We  believe  this  is  making  a  significant  differ- 
ence in  controlling  the  kinds  of  fees  attorneys  are  requesting  and  the 
kinds  of  fees  attorneys  are  being  awarded.  Interestingly,  we  are 
starting  to  hear  from  some  of  our  coal  mining  counties  that  attor- 
neys who  formerly  jumped  after  black  lung  cases  are  now  turning 
black  lung  cases  down  because  they  say  the  fees  are  too  low.  We  do 
not  agree  that  the  fees  are  too  low,  but  we  think  this  shows  that  the 
black  lung  program  is  no  longer  so  widely  accepted  as  the  get-rich- 
quick  proiri'am  for  lawyers  as  it  once  was. 

The  L"'MW  supports  an  extension  of  Federal  administration  of  the 
black  lung  ]:)rogram.  Within  this  context  we  urge  the  following 
changes  in  Social  Security  administrative  procedures,  which  we 
believe  are  necessary  to  prevent  dependency  on  lawyers  and  to 
tighten  up  and  make  uniformly  fair  the  awarding  of  attorneys'  fees : 

1.  Social  Security  should  send  every  claimant  who  is  represented 
by  counsel  a  simple  written  statement  of  how  attorneys'  fees  are 
determined  and  how  the  claimant  may  appeal  if  he  feels  the  attor- 
ney's fee  awarded  by  Social  Security  is  too  high.  In  our  experience, 
the  information  currently  provided  by  Social  Security  is  unclear 
and  inadequate  to  advise  most  beneficiaries  of  their  appeal  rights. 

2.  Social  Security  should  publish  in  clear,  precise  terms  what  fee 
schedules  and  other  criteria  they  use  in  awarding  attorneys'  fees. 
]Most  coal  miners  are  uncertain  as  to  what  a  fair  fee  would  be,  and 
this  would  provide  people  in  the  field  with  a  standard  for  determin- 
ing whether  the  fees  in  a  particular  case  are  within  the  norm. 
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3.  Social  Security  should  make  an  award  of  attorneys'  fees 
promptly  after  awarding  black  lung  benefits.  We  are  informed  from 
several  sources  that  Social  Security  is  taking  up  to  6  months  or 
more  to  award  attorney  fees  after  the  attorney  has  submitted  his 
itemized  fee  petition.  Since  Social  Security  routinely  withholds  25 
percent  of  the  award  until  the  lawyer's  fee  is  determined,  the  result 
is  that,  for  a  miner  or  widow  whose  claim  was  awarded  last  Decem- 
ber or  January,  Social  Security  may  still  be  holding — interest  free 
to  the  Government — as  much  as  $2,000  of  his  award,  even  though  the 
final  fee  for  the  lawyer,  we  are  told,  will  average  only  $400.  All 
these  months  the  attorney  doesn't  get  the  fee.  Meanwhile,  the  benefi- 
ciary doesn't  have  the  use  of  the  remaining  $1,600  which  is  coming 
to  him.  Often  the  client  thinks  his  lawyer  is  holding  back  the 
money,  when  in  fact,  the  cause  is  Social  Security  delay;  and  this 
may  be  one  reason  for  some  of  the  complaints  that  attorneys  are  get- 
ting awards  of  $1,500  or  $2,000  or  more. 

4.  All  delays  in  processing  black  lung  claims  must  cease.  The 
black  lung  application  process,  at  every  step,  is  riddled  with  delays — 
delays  which  have  no  reason  and  are  beyond  all  reason.  It  is  dur- 
ing some  period  of  delay  of  7  or  8  months  between  steps  in  the 
application  process  that  a  high  proportion  of  applicants  become 
worried  that  something  has  gone  wrong  with  their  individual  case, 
and  seek  legal  assistance. 

Although,  of  course,  this  committee  is  not  charged  with  consider- 
ing the  future  of  the  black  lung  program  as  a  whole,  I  want  to 
point  out  that  the  UMWA  has  supported  legislation  to  establish  a 
federally  administered  national  black  lung  benefits  fund,  instead  of 
the  current  plan  to  turn  the  black  lung  program  over  to  State  work- 
men's compensation  systems.  In  light  of  this,  I  want  to  clarify  the 
source  of  a  great  deal  of  the  publicity  about  the  black  lung  "law- 
yers' boondoggle,"  which  appeared  in  a  number  of  publications, 
including  our  own  ITMW  Journal.  Undoubtedly,  many  of  you  have 
read  about,  for  instance,  the  11  Kentucky  lawyers  who,  in  1972, 
alone,  received  a  total  of  $3.8  million  for  representing  disabled  coal 
miners  on  black  lung  claims  before  the  State  workmen's  compensa- 
tion board  in  Kentucky.  We  feel  that  turning  the  black  lung  pro- 
gram over  to  State  workmen's  compensation  systems  will  invite  fur- 
ther abuses  in  the  area  of  attorneys'  fees.  The  State  workmen's 
compensation  system  is  an  adversary  claim  system,  with  the  coal 
company  on  one  side,  and  the  disabled  worker  on  the  other.  This 
kind  of  unequal  adversary  system  promotes  dependency  on  lawyers. 
Furthermore,  as  the  Kentucky  experience  indicates,  many  States 
lack  adequate  controls  of  the  awarding  of  attorneys'  fees.  Although 
we  are  not  yet  satisfied  with  Social  Security  effort  in  this  area,  we 
believe  that  greater  progress  has  been  made  on  the  Federal  level  in 
controlling  attorney's  fees. 

In  summary,  let  me  reiterate  the  UMW's  basic  position  that  the 
solution  to  the  problem  of  high  attorney's  fees  and  dependence  on 
lawyers  must  lie  in  a  black  lung  program  administered  in  such  a 
way  that  the  overwhelming  majority  of  deserving  claimants  will  not 
need  the  assistance  of  any  attorney  to  win  the  benefits  to  which  they 
are  entitled,  and  supplemented  by  a  uniformly  available  publicly 
funded  program  of  legal  assitance  for  low-income  people. 
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In  that  context,  Mr.  Chairman,  I  would  simply  point  out  from  my 
own  observation,  that  it  isn't  so  much  the  State  compensation  system 
or  even  Federal  Black  Lung  Act  that  we  find  ourselves  reviewino;  in 
the  context  of  our  whole  system.  It  is  the  manner  in  which  that 
system  has  evolved,  the  kind  of  controls  and  schedules  and  kind  of 
in-house  determination  of  fees  and  the  manner  of  citizen  rights  that 
we  find  in  juxtaposition  between  that  system  on  the  one  hand,  and 
the  miner  on  the  other,  who  must  undertake  a  filing  of  an  applica- 
tion, in  most  cases  a  dual  application,  both  at  the  State  level  and  at 
the  Federal  level,  and  then  being  hit,  not  only  about  the  real  aspect 
of  claims,  fees,  and  all,  but  with  the  bureaucracy  that  is  so  intense 
in  both  the  Federal  establishment  and  the  State  governments. 

Coal  miners  almost  without  exception  are  totally  distrustful  of 
State  workmen's  compensation  systems.  They  are  inherently  unequal, 
they  generally  are  stacked  against  the  disabled  miner.  The  delays, 
the  redtape,  and  ultimately  the  actual  loss  of  benefits  can  be  seen  in 
almost  every  State  compensation  system. 

I  would  say,  Mr.  Chairman,  that  the  black  lung  program  should 
not,  as  Congress  I  think  he  said,  be  viewed  as  a  compensation 
system  to  be  incorporated  into  a  workmen's  compensation  system. 
This  is  an  occupational  disease  program  where  Congress  made  a 
very  important  precedent-setting  decision,  and  that  is,  (1)  they  rec- 
ognized a  disabling  disease  as  opposed  to  disabling  injury,  and  (2) 
they  establish  in  law  for  the  first  time  a  Federal  criteria  wherein 
they,  define  by  statute  what  that  disability  is,  and  in  one  part  made 
an  irrebutable  presumption  that  such  disability  exists.  What  we  are 
talking  about  is  allowing  this  very  important  finding  by  Congress 
now  to  be  turned  back  to  the  States  and  turned  back  into  the  adver- 
sary system  where  it  was  never  intended  to  be  in  the  first  place. 

This  is  where  the  problem  is  and  this  is  what  the  Department  of 
Labor,  HEW,  and  the  Congress  and  the  States  are  really  grapling 
with  now,  and  what  you  have  right  at  this  juncture  in  our  Nation's 
history  is  a  very  important  occurrence  about  to  take  place.  We  are 
either  going  to  go  back  to  where  we  have  been  in  the  unfair  and 
autonomous  workmen's  compensation  system  about  this  program,  or 
we  are  going  to  insist  that  the  State  maintain  standards  that  have 
been  established  by  the  Government.  And  this  is  going  to  lead,  as 
was  pointed  out  this  morning,  at  some  point  to  a  national  uniform 
standard  workmen's  compensation  program. 

This  is  really  the  heart  of  what  we  talk  about  here,  whether  we  go 
there  or  not. 

Senator  Tunney.  Mr.  Nelson,  what  do  you  think  about  the  way 
the  program  is  going  to  operate  at  the  Federal  level  after  January  ? 
When  it  is  taken  over  by  the  Department  of  Labor?  Do  you  feel 
that  the  procedure,  from  what  you  have  learned  about  it  today,  and 
prior  to  being  here  today,  will  become  adversary  in  nature  and  will 
I'esult  in  large  lawyer  fees? 

Mr.  Nelson.  Yes,  sir,  I  do.  I  think  it  is  already  adversary  under 
Social  Security.  It  is  going  to  become  even  more  so  under  the 
Department  of  Labor,  simply  because  they  built  into  their  rules  and 
regulations  the  right  to  protest  by  the  employer  and  the  same  system 
of  appeals  that  is  now  present  in  all  \vorkmen's  compensation  sys- 
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terns.  This  in  itself  provides  the  kind  of  delay  and  the  appeal  proce- 
dure that  delays  almost  interminably  the  benefits  rightfully  due  the 
disabled  worker. 

Senator  Tunney.  So  you  feel  that  the  system  as  it  has  been  pub- 
lished in  the  Federal  Register  and  as  is  going  to  be  implemented  by 
the  Department  of  Labor  in  January,  ^Yill  not  give"  to  the  miner  the 
kind  of  recourse  that  you  feel  he  ought  to  have  and  it  will  not  elimi- 
nate the  costly  attorneys'  fees  that  plagued  the  program  in  the  past? 

Mr.  Nelson.  I  do,  sir.  And  I  might  point  out  that  Kentucky 
recently  changed  their  compensation  system  and  went  to  a  perma- 
nent lifetime  award  for  total  disability.  And  under  that  arrange- 
ment, it  is  entirely  possible — and  I  stand  to  be  corrected — but  my 
research  indicates  an  award  under  the  Kentucky  system  for  a  black 
lung  award,  with  percentage  of  fee  to  the  attorney  that  is  allowed  in 
that  State,  that  over  the  lifetime  award,  which  is  now  the  case,  this 
fee  could  amount  to  a  greater  percentage  than  attorneys  are  now 
I'eceiving. 

Senator  Tunney.  Senator  Cook. 

Senator  Cook.  Mr.  Nelson,  I  take  it  from  your  statement,  in  read- 
ing it,  first  of  all,  in  your  remarks  relative  to  the  fact  that  the 
Social  Security  should  update  its  programs  and  should  revitalize  its 
programs  and  add  new  programs,  that  you  really  feel  that  the  Con- 
gress should  move  immediately  toward  federally  permanentizing  this 
program  and  not  take  the  action,  first  of  all,  of  transfering  it  from 
Social  Security  to  the  Department  of  Labor,  and  secondly,  from  the 
Department  of  Labor  as  an  overseer  to  allow^  the  States  to  make 
these  determinations  on  federally  accepted  workmen's  compensation 
laws.  Is  this  not  true  ? 

Mr.  Nelson.  That  is  true. 

Senator  Cook.  So,  in  essence,  what  you  are  saying  is  you  are  not 
happy  with  the  present  administration  under  Social  Security,  your 
organization  will  not  be  happy  with  its  transfer  to  the  Department 
of  Labor  on  January  1,  and  you  will  not  be  happy  with  direct  com- 
pensation claims  at  the  State  level,  which  will  be  attributable  to  the 
companies  involved  rather  than  a  federally  organized  and  federally 
operated  program  ? 

Mr.  Nelson.  That  is  right.  Let  me  just  clarify.  You  are  exactly 
right  in  your  interpretation  of  our  position. 

While  we  do  not  like  the  way  Social  Security  has  been  administer- 
ing the  program,  we  have  been  working  diligently  trying  to  get 
them  to  make  the  interpretation  Congi'ess  intended:  secondly,  the 
Department  of  Labor  in  taking  over  the  programs,  has  written  the 
regulations  largely  based  on  the  1969  Act  and  not  the  1972  amend- 
ments, wiiich  really  liberalized  the  program  so  that  a  coal  miner  had 
a  good  possibility  of  getting  benefits  over  a  period  of  time. 

Finally,  not  one  State  has  really  moved  to  comply  with  the  Fed- 
cT-al  mandate  as  to  standards,  and  it  looks  highly  unlikely  that  many 
will  meet  the  standards  and  there  is  no  mandate  in  the  law  as  to 
when  this  has  to  be  done.  The  only  thing  they  have  to  provide  at  the 
State  level  is  insure  that  the  operator  has  the  means  to  pay  the 
claims  after  they  are  assessed  against  him. 
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Senator  Cook.  This  may  be  one  of  tlie  occasions  where  you  and 
the  operators  are  going  to  agree  that  the  program  should  not  oper- 
ate at  the  State  compensation  level  but  as  a  Federal  program. 

Mr.  Xelsox.  Xot  exactly.  We  agree  it  ought  to  be  operated  at  the 
Federal  level  but  paid  by  the  operators.  They  are  responsible  for 
disabling  black  lung  payments. 

Senator  Cook.  You  are  really  talking  in  the  nature  of  a  Federal 
compensation  program. 

Mr.  Nelson.  Along  with  the  standards  in  Senate  Bill  2008  that 
has  been  introduced.  We  are  trying  to  establish  this  as  a  pioneer 
program  and  it  should  not  be  lumped  into  a  system  that  has  already 
proved  so  inadequate,  Congress  is  even  considering  taking  extra 
steps. 

But  there  is  another  important  part.  The  black  lung  benefits  pro- 
gram is  not  wholly  unto  itself.  It  is  part  of  a  series  of  federally 
mandated  program's  designed  to  get  rid  of  black  lung.  One  of  them 
is  a  coal  dust  treatment  program  in  the  deep  mines.  Another  is  the 
establishment  of  permanent  clinics  in  the  coal  field  to  detect  black 
lung  at  an  early  stage  and  provide  treatment.  These  two  obligations 
will  remain  at  the  Federal  level.  Unfortunately,  both  have  not 
moved  along  at  a  speed  they  should  have,  but  these  two  plus  com- 
pensation for  the  disability  will  go  a  long  way  to  inhibiting  the 
black  lung  disease.  Until  the  Federal  Government  meets  its  obliga- 
tion on  treatment  facilities  and  dust  control,  that  portion  of  the  pro- 
gram, as  it  relates  to  disability  shouldn't  be  transferred  to  a  State 
that  is  under  no  obligation  to  meet  federal  minimum  compliance 
standards. 

Senator  Cook.  Ms.  Snyder  said  earlier  Virginia  had  passed  a  new 
compensation  law.  Are  you  familiar  with  it? 

]Mr.  Nelsox.  Yes,  sir.  Generally  familiar. 

Senator  Cook.  Do  you  feel  from  the  remarks  you  have  made  that 
that  law  will  not  pass  the  test  of  the  requirements  of  the  Secretary 
of  Labor? 

Mr.  Xelsox.  I  don't  believe  it  will,  because  there  is  a  provision  in 
the  act  that  allows  the  State  compensation  commissioner  to  establish 
certain  standards  with  regard  to  meeting  the  Federal  minimums. 
and  the  last  word  we  had  with  respect  to  some  of  those  standards, 
there  was  opposition  because  the  standards  as  they  relate  to  black 
lung  claimants  are  different  from  those  that  relate  to  workmen's 
compensation  and  this  is  one  of  the  big  problems.  There  is  a  double 
standard  being  established  and  Virginia  at  this  point  apparently  is 
not  ready  to  make  that  adjustment.  But  statutorily  they  are  closer 
than  any  other  State.  The  regulations  they  have  to  establish  pur- 
suant to'  that  law  will  be  the  determining  factor  and  those  have  not 
been  put  together  yet. 

Senator  Cook.  Has  West  Virginia  made  any  move? 
INIr.  Nelsox.  Yes,  sir.  West  Virginia  took  a  rather  unique  route. 
An  effort  was  made  for  a  mandatory  compliance  law  last  session,  but 
only  insofar  as  it  established  a  fund  to  protect  the  liability  of  the 
coal  operator  against  a  black  lung  claim.  In  other  words,  when  the 
session  was  about  over  last  year,  the  regulations  complying  with  the 
Federal  standards  had  just  been  promulgated  and  they  did  not  have 
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the  opportunity  to  review  tliem  and  provide  legislation.  As  a  prelim- 
inary measure,  at  least  that  is  the  way  it  was  stated,  we  have  a 
public  fund  in  West  Virginia  where  the  premium  is  paid  by  the 
employer,  and  a  fund  was  established.  That  is  in  the  process  now  of 
being  established,  but  in  meeting  the  standards  of  the  Department 
of  Labor,  West  Virginia  is  nowhere  near  complying  under  their 
present  law. 

Senator  Cook.  Are  there  any  provisions  of  Kentucky  law  which 
pi'ohibit  the  State  from  complying  with  the  Department  of  Labor 
criteria  ? 

I  don't  know,  there  are  some  provisions  from  the  Kentucky  law 
that  are  somewhat  out  of  line  with  the  Department  of  Labor  crite- 
ria, but  their  changes  last  July,  I  believe,  stepped  in  the  direction  of 
meeting  some  of  these. 

Senator  Cook.  In  this  field,  Mr.  Nelson,  do  you  have  any  statistics 
that  we  can  put  into  this  record  relative  to  requests  for  legal  assist- 
ance, denial  of  requests  because  of,  for  instance,  lobbies,  for  want  of 
a  better  phrase,  I  guess.  Do  you  have  any  statistics  of  miners  who 
have  been  turned  down,  who  have  been  refused  representation? 

I  assume  as  a  result  of  this,  you  have  moved  into  this  field.  Do 
you  have  anything  during  tlie  course  of  your  studies  on  the  black 
lung  program,  the  operation  of  the  black  lung  program,  we  might 
put  into  the  record  ? 

Mr.  Nelsox.  I  could  supply  you  with  some  information. 

Senator  Cook.  I  wish  you  would.  This  record  will  be  open  for  30 
days  and,  obviously,  we  want  to  get  into  what  kind  of  service  does 
UMW  actually  set  up.  Have  you  set  up  teams,  have  you  communi- 
cated with  members  ?  Would  you  kind  of  enlarge  on  this  a  little  bit  ? 

Mr.  Nelsox.  We  have  established  in  district  17,  which  is  one  of 
the  largest  districts  in  the  country,  a  full  field  office  that  does  noth- 
ing but  handle  black  lung  claims,  counseling,  and  information 
throughout  southern  West  Virginia  and  eastern  Kentucky. 

Assisting  black  lung  victims  and  also  through  that  office  and 
through  the  black  lung  associations,  and  through  private  funds  that 
have  been  donated,  an  actual  on-going  education  program  has  been 
developed  to  train  retired  miners  and  widows  to  go  out  and  help 
their  neighbors  prepare  black  lung  claims. 

While  this  work  is  going  on,  has  gone  on  now — I  think  you  heard 
today  from  the  president  of  your  own  Kentucky  association.  These 
black  lung  representatives  have  been  very  active.  We  have  had  Mr. 
Popick  down  in  the  field  office  to  try  and  bring  his  attention  to  a 
simple  thing  like  10  days  to  get  the  information  back  to  Social  Secu- 
rity. It  is  just  not  enough  time. 

Senator  Cook.  It  doesn't  make  sense  to  me. 

Mr,  Nelsox.  We  have  tried  to  get  it  across  to  Social  Security, 
dealing  on  a  day-to-day  basis  with  their  offices,  the  right  to  protest 
attorney's  fees.  This  is  a  basic  right  under  a  Federal  program  they 
ought  to  know  and  Social  Security  ought  to  be  telling  these  people 
that,  but  they  aren't  telling  them.  The  only  way  they  are  being  told 
is  by  word  of  mouth.  Some  lawyers  are  very  compassionate  and  very 
concerned  about  this  and  there  are  some  who  work  this  way. 

Senator  Cook.  Do  you  have  any  statistics  on  the  number  of  black 
lung  cases  tliat,  for  instance,  have  been  filed  with  the  respective 
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State  workmen's  compensation  boards?  For  instances,  such  as  Mr. 
Yocnm  can  give  me  on  the  State  of  Kentucky  ?  Do  you  have  figures 
that  inchide  Kentucky  and  West  Virginia  and  Virginia,  and  so  on? 

;Mr.  Nelsox.  I  don't  have  them  with  me  but  I  can  get  them.  But  I 
believe  the  Social  Security  officers  did  have  it  in  their  statement. 

Senator  Cook.  One  of' the  reasons  I  ask  you  this— and  I  am  not 
trying  to  put  the  finger  on  any  particular  case  or  State  or  anything 
else— but  it  has  come^to  this  Senator's  attention  that  to  overcome  one 
of  the  problems,  for  instance,  if  the  Federal  Government  would 
assume  the  responsibility  of  processing  the  claim,  purely  and  simply 
because  it  stated  the  effort  to  make  a  claim  on  the  local  level  was 
futile,  and  there  is  a  practice  in  some  of  the  coal  mining  States, 
because  the  workmen's  compensation  did  not  want  to  handle  all  of 
this,  they  look  with  a  great  deal  of  delight  for  the  lawyer  to  go 
ahead  and  say  this  case  would  be  futile,  so  it  could  be  immediately 
processed  at  the  Federal  level  rather  than  the  State  level. 

;Mr.  Nelson.  Under  the  Federal  Act  you  have  to  apply  first  at  the 
State  level. 

Senator  Cook.  But  that  presumption  can  be  overcome  if  it  is 
stated  to  promote  this  claim  at  the  State  level  would  be  futile? 

Mr.  Nelsox.  Right. 

Senator  Cook.  At  least  it  has  come  to  my  knowledge,  and  in  at 
least  one  State  in  the  coal  field,  that  because  the  state  did  not  want 
to  handle  all  of  these  and  because  the  State  did  not  want  to  get  into 
that  at  that  larger  scale,  it  was  very  delighted  when  lawyers  would 
ask  or  request  that  this  case  at  its  prosecutorial  level  would  be  futile 
at  the  State  level  and  therefore  they  would  proceed  immediately  to 
the  Federal  level. 

Mr.  Nelsox.  I  know  of  no  specific  case,  but  I  can  see  the  logic  in 
that  the  State  system  for  obtaining  black  lung  benefits  is  much  more 
arduous  than  under  the  Federal  system. 

Senator  Cook.  Could  this  be  by  someone  who  became  frustrated 
because  some  States  were  going  way  ahead  of  other  States  in  the 
amount  of  black  lung  claims  they  w^ere  having  approved  and  some- 
how or  other  at  least  at  that  level  and  under  those  requirements, 
that  some  States  even  though  it  was  long  and  arduous  work  were 
willing  to  pursue  their  responsibility  under  the  statute  and  some 
were  not  and,  therefore,  your  oganization  and  the  black  lung  organi- 
zations were  kind  of  up  in  arms,  *which  they  should  have  been, 
because  certain  States,  and  mine  being  one  of  them,  were  finding 
themselves  in  the  position  where  other  States  in  the  coal  area  were 
way  up  in  the  number  of  black  lung  claims  that  had  been  approved 
and  we  were  still  plodding  along  within  the  framework  of  the  stat- 
ute as  we  understood  it,  and  felt  it  was  our  responsibility  of  the  law 
to  fulfill? 

Mr.  Nelsox.  I  certainly  think  that  is  a  matter  of  each  State's 
interpretation.  Our  feeling  has  been  even  at  the  end  of  that  long 
task,  it  is  a  negative  decision,  because  of  the  manner  in  which  the 
State  workmen's  compensation  systems  are  generally  organized. 

Senator  Cook.  I  am  not  argiiing  about  that,  but  we  do  have  to 
w^ork  under  the  law  we  work  under  now.  And  if  we  change  them,  it 
can  become  easier  or  better  or  more  refined.  But  it  seems  to  me  were 
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in  fact  having  some  States  that  were  obviating  their  own  responsi- 
bility by  allowing  lawyers  to  legally  say  it  would  be  futile  to  file  a 
claim  under  the  state  regulations,  and  therefore  make  it  possible  to 
process  their  claims  at  the  Federal  level  rather  than  at  the  State 
level. 

INIr.  Nelsox.  I  don't  know  that  personally. 

Senator  Cook.  But  you  have  heard  of  it? 

Mr.  Nelsox.  I  have  heard. 

Senator  Cook.  You  are  not  without  some  distant  knowledge  of  it. 

]\Ir.  Nelsox.  I  have  also  heard  of  company  operators  who  went 
out  and  actually  solicited  their  employees,  that  applications  be  filed 
before  July  1  this  vear,  in  order  to  get  them  under  Federal  pro- 
gram. So  you  have  all  kinds  of  this. 

I  also  know — as  a  matter  of  fact,  attorneys  in  a  number  of  these 
areas  solicit  cases  of  black  lung.  From  some  source,  they  were  able  to 
obtain  lists  of  potential  black  lung  claimants  and  they  solicited  these 
people  and  had  others  acting  on  their  behalf  to  go  out  and  round  up 
people  and  send  them  through  this  kind  of  legal  information  mill 
that  sent  the  claim  on  its  way. 

The  biggest  abuse  of  all,  and  I  am  sure  you  are  aware  of  it,  was 
in  1969  and  1971  under  the  1969  act;  the  eligibility  for  black  lung 
was  rather  restricted  under  that  act.  And  1972 — as  you  know,  you 
amended  the  act  to  make  it  a  little  more  clear  as  to  what  you  meant 
in  determing  black  lung  disability.  You  also  required  the  Social 
Security  Administration  to  go  back  and  reprocess  all  of  those  claims 
between  1969  and  1972,  and  they  are  doing  that.  They  are  doing  it 
now.  A  lot  of  lawyers  received  those  claims  in  1969  and  1970  when 
they  were  turned  down  and  put  them  away  in  their  file  cabinets. 
Nothing  else  was  done.  After  1972,  after  the  review,  the  miner  was 
determined  eligible  and  received  compensation,  and  a  lawyer  without 
doing  anything  after  that  initial  effort,  sent  his  petition  in  for  a 
percentage  of  that  award,  based  on  the  work  he  had  done  in  getting 
the  claim  through.  This  occurred  much  more  and  is  one  of  the  rea- 
sons some  of  the  attorneys  ended  up  with  a  lot  of  money  for  a  little 
bit  of  work. 

Senator  Cook.  A^Hiat  do  you  see  the  real  problems  are  relative  to 
the  availability  of  claims  and  availability  of  payment  of  claims  to 
be  moved  from  this  particular  phase  on  January  1,  as  we  move  into 
a  decision  of  this  program  with  respect  to  State  and  local  workmen's 
compensation  laws  with  the  approval  of  the  Secretary? 

Mr.  Nelsox.  Right  now,  when  January  comes,  we  are  going  to 
have  utter  chaos,  because  no  State  is  ready.  Suddenly  operators  are 
going  to  be  hit  with  personal  assessements  for  liability  that  has 
occurred.  They  are  going  to  say  we  are  not  ready,  we  weren't  aware 
of  this  and  we  can't  pay  it.  And  in  addition  to  the  suits  that  are 
filed  now,  there  is  going  to  be  much  more  administrative  litigation 
with  respect  to  how  this  is  done.  All  of  this  is  going  to  result,  with 
respect  to  the  coal  miner,  in  just  a  tremendous  frustrating  cycle 
trying  to  find  out  who  is  supposed  to  be  paying  for  an  injury  he  has 
been  approved  for. 

Senator  Cook.  How  difficult  is  a  determination  relative  to  the 
equity  that  is  going  to  prevail  after  January  1,  with  payments  being 
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made  throiigrli  Federal  funds  and  payments,  if  the  prog:ram  is  ful- 
filled under  its  present  direction,  directly  by  the  fund  that  is  estab- 
lished by  an  insurance  premium  basecl  on  the  number  of  claims 
against  the  respective  companies?  Have  you  looked  into  this  at  all? 

]\Ir.  Nelsox.  We  have  deferred  because  it  will  vary  from  State  to 
State  for  the  compensation  system  in  that  State,  to  determine  both 
the  payments  made  in  that  State,  the  total  number  of  workino; 
miners  today,  the  projection  as  to  the  percentage  of  those  that  had 
black  lung  over  a  period  of  time  and  on  a  progressive  scale  to  be 
able  to  project,  just  like  you  do  on  compensation,  what  this  is  doing 
to  cost  and  then  to  establish  a  premium  for  meeting  this.  And  unless 
that  is  done,  there  is  no  way  of  assuring  that  an  operator  or  State 
can  insure  this  liability  will  be  met. 

Senator  Cook.  In  other  words,  you  see  us  going  out  of  the  frying 
pan  into  the  fire  ? 

Mr.  Nelson.  Until  the  coal  operators  realize  in  the  long  run  it  is 
to  their  own  advantage  to  anticipate  this  transfer  and  to  establish  a 
foundation  to  pay  it.  Because  it  is  going  to  require  compensation,  if 
they're  going  to  be  faced  with  this  liability  for  the  lifetime  of  that 
employee,  no  matter  whether  the  employer  is  in  business  or  not,  or 
whether  he  is  in  Arizona  or  Hazard,  Ky.  That  is  a  pretty  strong  lia- 
bility on  the  operator  and  he  is  either  going  to  have  to  shape  up  or 
ship  out. 

What  the  employer  is  going  to  do  is  say  if  I  can  cut  down  the 
incidence  of  black  lung,  I  can  relieve  the  obligation.  "Wliat  I  am 
going  to  do  is  clean  up  the  dust  in  the  mines,  get  after  the  Federal 
Government  to  get  the  clinics  established,  and  I  am  going  to  make 
sure  the  miner  gets  an  examination  every  year  and  if  he  has  it 
beginning  black  lung,  I  am  going  to  transfer  him  to  a  less  dusty  job. 
When  the  coal  opei-ator  sees  in  the  long  run  he  is  going  to  gain 
because  we  can  eliminate  this,  only  then  will  he  take  positive  action. 
If  he  doesn't  he  is  going  to  continue  to  pay  and  that  is  the  choice 
the  coal  operator  is  going  to  have  to  make  between  now  and  next 
January. 

Senator  Cook.  I  take  it,  in  summary,  Mr.  Nelson,  you  do  not 
approve  of  the  present  adversary  proceedings  basically  at  the  com- 
pensation level  or  State  level,  basically  that  same  theory  at  the 
Social  Security  level,  and  you  feel  no  greater  delight  in  watching 
the  Department  of  I^bor  move  into  the  same  direction  come  the  first 
of  January  ? 

Mr.  Nelsox.  That  is  right.  What  we  really  believe  in  is  that  black 
lung  is  unique  as  an  occupational  disease  and  Congress  did  not 
intend  this  to  be  a  compensation  system  award.  This  is  separate  and 
apart,  and  they  said  as  much  in  1972,  when  they  prohibited  Social 
Security  from  averaging  the  black  lung  award  in  social  security  and 
giving  them  80  percent  of  their  wages. 

So  it  is  there.  The  only  thing  we  need  to  say  is  Congress  has 
defined  what  black  lung  is,  it  is  in  the  act,  and  it  is  a  very  strong 
definition.  And  once  the  miner  has  it,  then  the  burden  is  on  the 
employer  to  rebut  the  presumption  that  the  claimant  has  black  lung. 
But  the  way  it  works  now,  it  is  for  the  claimant  to  establish  that  he 
has  black  lung.  Social   Security  has  used  the  old  Social  Security 
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system  of  determining  disability  and  that  is  wrong.  Congress  did 
not  intend  that.  Congressman  Perkins  told  Mr.  Bernard  Popick  of 
SSA  that  less  than  a  month  ago  on  the  House  side,  bnt  for  some 
reason,  he  sticks  to  the  standard  Social  Security  way  of  determining 
disability  and  that  does  not  fit  the  Congressional  intent  of  the  Black 
Lung  Act. 

Senator  Cook.  What  really  bothers  me  though  is  that  your  state- 
ment is  in  the  affirmative  that  Social  Security  should  do  something; 
yet  we  know  we  are  now  the  first  of  October,  and  we  know  come  the 
ifirst  of  January,  this  entire  thing  is  transferred  from  Social  Secu- 
rity to  he  Department  of  Labor.  And  then  we  immediately  move 
into  a  entirely  different  field  which  you  admit  is  going  to  cause 
chaos  and  tremendous  confusion.  And  1  am  wondering  if  I  might  be 
able  to  submit  some  questions  to  you,  relative  to  your  organization's 
suggestions  on  how  we  can  mollify  this  unfortunate  problem  we 
apparently  may  face  on  the  first  of  January,  and  come  up  with  some 
suggestions  to  the  Department  of  Labor  that  you  might  be  able  to 
overcome  this. 

Mr.  Nelson.  Senator,  we  are  just  a  little  late  now  because  as  of 
July  1,  the  Labor  Department  did  become  the  temporary 

Senator  Cook.  No  question  about  that. 

Mr.  Nelson.  So  we  have  a  position  now  where  DOL  has  already 
started  to  process  claims.  And  the  bill  that  is  in  again  on  the  Hoiise 
side  is  to  extend  this  program  at  the  Federal  level  under  Social 
Security  for  another  2  years,  or  authorize  a  period  in  between,  until 
the  States  can  bring  their  laws  in  line,  until  the  coal  operators  have 
time  to  get  their  liability  funds  established,  and  until  some  of  the 
requirements  of  the  Federal  legislation  such  as  dust  control  and 
treatment  facilities  are  established  and  properly  monitored,  we  do 
not  favor  transferring  the  program  beyond  the  Federal  level  until 
those  minimum  provisions  have  been  met. 

We  go  a  step  further  and  say  the  UMW,  because  of  our  dealing 
with  State  compensation  systems,  we  would  prefer  to  keep  the  pro- 
gram at  the  Federal  level. 

Senator  Cook.  I  was  going  to  say,  you  are  not  really  willing  to 
give  it  to  the  States,  when  all  of  those  things  that  could  transfer 
have  transferred  and  they  qualified,  as  I  take  it  from  your  remarks. 

Mr.  Nelson.  On  the '  basis  of  past  experience,  unless  there  is 
demonstrable  evidence  that  they  are  willing  to  do  that,  we  could  not 
support  shifting  to  the  States  at  this  time. 

Senator  Cook,  Thank  you,  ISIr.  Nelson. 

I  hope  we  have  gotten  through  with  you  in  time. 

Mr.  Nelson.  I  think  so.  Thank  you  very  much. 

[Testimony  resumes  at  p.  847.] 

[From  the  United  Mine  Workers  Journal,  August  1-15,  1973] 

Being  In  The  Right  Place  at  the  Right  Time 

(By  Don  Stillman) 

kelsey  friend,  black  lung  lawyer,  turned  coal  dust  into  gold,  now,  he's 
A  millionaire  and  congress  is  angry. 

You  see  the  message  just  about  everywhere  you  turn  in  eastern  Kentucky. 
Mud-splattered  pick-up  trucks  make  their  way  up  and  down  winding  mountain 
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roads  with  fresh,  new  humper-stickers  that  say :  "We  Dig  Coal."  Tliey  pass  by 
large  billboards  repeating  tlie  message  that  "Coal  Turns  It  On,"  while  televi- 
sion viewers  are  told  that  "Coal  Is  Everybody's  Business." 

Few  of  those  who  live  in  the  lush,  narrow  hollows  of  the  southern  Appa- 
lachian coalfields  doubt  those  slogans— for,  in  one  way  or  another,  coal  there 
touches  everyone.  From  the  men  who  dig  it  to  the  men  who  profit  from  it,  coal 
dominates  tliis  region  like  no  other.  The  dimestores  and  dairy  bars,  the  doctors 
and  ditch-diggers  across  eastern  Kentucky — all  are  affected  by  King  Coal. 

Coal  there  really  is  everybody's  business.  And  for  a  small  group  of  lawyers 
in  those  coalfield  counties,  business  has  never  been  better.  With  a  virtual  epi- 
demic of  lung  disease  running  rampant  among  men  who  have  spent  15  or  20  or 
30  years  in  the  mines,  the  growth  of  black  lung  compensation  programs  has 
enabled  some  of  those  lawyers  to  turn  that  black,  lung-corroding  dust  into 
gold. 

Last  year  11  lawyers  from  eastern  Kentucky  received  a  total  of  more  than 
$3.8  million  for  representing  disabled  coal  miners  who  were  fighting  for  black 
lung  benefits  under  the  state  workmen's  compensation  program.  These  lawyers 
had  individual  incomes  from  a  low  of  $119,950  to  $1,008,950  for  their  black 
lung  work  on  the  state  level  alone.  Many  earned  additional  fees  from  federal 
black  lung  claims,  social  security  disability  applications  and  other  legal  work, 
such  as  divorces,  criminal  cases  or  condemnation  suits. 

With  a  new  compensation  law  that  took  effect  on  July  1  in  Kentucky,  legal 
fees  for  handling  a  single  black  lung  case  could  go  as  high  as  $21,000  under 
rules  now  applicable.  Some  state  officials  there  believe  that  black  lung  lawyers 
could  double  or  triple  their  1972  incomes  this  year  if  the  program  continues 
unchecked. 

This  black  lung  bonanza  has  sparked  growing  criticism  by  the  UMWA,  state 
and  federal  legislators  and  some  members  of  the  legal  profession  who  view 
huge  incomes  for  lawyers  as  an  abuse  of  the  long  overdue  program  of  compen- 
sating disabled  miners  for  their  crippling  illnesses.  Several  U.S.  congressmen 
have  now  introduced  legislation  that,  if  passed,  would  mean  that  black  lung 
victims  and  their  families  could  be  cut  off  from  receiving  benefits  for  two 
years  or  more  at  some  future  point,  with  those  payments  going  in  a  lump  sum 
to  the  lawyers. 

Such  a  move  would  be  a  devastating  blow  to  thousands  of  disabled  men  and 
widows,  for  it  would  remove  their  primary  source  of  income  at  the  time  they 
need  it  most.  Tliey  are  sick — unable  to  work  in  other  jobs,  even  if  such  jobs 
existed  in  the  depressed  economy  of  eastern  Kentucky.  And  many  are  or  would 
be  unable  to  win  welfare  or  health  care  benefits  in  the  arbitrary  mismash  of 
local  and  state  programs  that  so  often  fail  to  reach  those  who  need  them  the 
most. 

While  exactly  who  will  wind  up  footing  much  of  the  millions  of  dollars  in 
legal  fees  is  still  uncertain,  there  is  a  growing  danger  that  the  broken  men 
who  have  lost  their  health  may  also  lose  years  of  compensation  pay.  They  are 
men  who  come  from  places  like  Wolfpit,  Hell-For-Certain,  Jimmies  Creek, 
Bypro,  Beefhide,  Lick  Fork,  Rockhouse,  Turkey  Pen  and  Raccoon  Run — men 
who  shot  coal,  ran  cutting  machines,  Joys,  handloaded  and  breathed  a  lot  of 
dust  in  the  process  of  helping  coal  "turn  it  on,"  as  the  slogans  go. 

They  sit  in  front  of  courthouses  in  Pikesville  and  Hyden  and  Prestonsburg 
sometimes,  waiting  for  their  hearings  and  watching  the  men  in  three-piece, 
pinstripe  suits  come  and  go  carrying  long  manila  folders  containing  things 
they're  not  supposed  to  understand.  Some  wait  for  months  or  years,  but  when 
it's  over  they  may  get  letters  saying  the  claims  have  been  approved.  The  let- 
ters informing  them  of  the  $4,000  or  $5,000  being  held  out  for  attorney's  fees 
usually  come  later. 

*  n:  *  *  *  *  * 

Thomas  Bentley  got  used  to  waiting.  Time  was  one  of  the  few  things  he 
could  afford  after  he  got  caught  between  a  Joy  and  a  motor  at  Pike  County's 
Little  Creek  Coal  Co.  mine  in  1968.  He  tried  to  go  back  into  the  mines  four  or 
five  times,  but  they  wouldn't  take  him  because  of  his  back  injury  and  the 
growing  problem  he  had  with  "shortness  of  breath." 

Since  he  was  17,  coal  was  Thomas  Bentley's  business.  He  followed  his  dad 
into  the  mines  and  mining  coal  was  his  whole  life  until  he  was  disabled  at  age 
52.  His  father  was  a  hand-loader  in  Pike  County  until  a  big  coal  truck  speed- 
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ing  along  the  road  by  Marrowbone  Creek  ran  him  down  and  "busted  him  all  to 
pieces"  some  years  ago.  Most  of  his  relatives  were  miners  and  most,  like  him, 
have  wound  up  disabled. 

Bentley  couldn't  understand  it  when  the  Social  Security  Administration  in 
Baltimore  rejected  his  claim  for  federal  black  lung  benefits  in  1970.  Angry  and 
confused,  he  took  his  rejection  letter  to  a  Pikeville  lawyer  recommended  by 
several  other  men  who  had  been  turned  down. 

The  attorney  Bentley  picked  was  Kelsey  Friend,  a  tall  lanky  country  lawyer 
with  a  reputation  as  a  winner.  In  fact.  Friend  didn't  lose  a  case  last  year  out 
of  the  281  he  took  before  the  state  workmen's  compensation  board.  In  the  proc- 
ess, he  was  awarded  $1,008,950  in  legal  fees,  earning  him  a  reputation  as  the 
most  valuable  player  on  the  eastern  Kentucky  black  lung  lawyers'  squad. 
"  Friend  agreed  to  take  the  case  and  then  Thomas  Bentley 's  wait  began.  A 
state  claim  was  filed  for  silicosis  while  the  federal  claim  was  appealed.  Ben- 
tley finally  was  scheduled  for  a  hearing  on  his  state  claim,  but  while  he  was 
waiting  at  the  courthouse  he  took  sick  and  told  Friend  "to  get  somebody  to 
lead  me  out." 

After  that,  he  began  going  several  times  a  month  to  Friend's  oflace  on  Main 
Street  in  Pikeville.  In  the  16  months  his  claim  was  pending,  he  says  he  saw 
Friend  only  "two  or  three  times." 

"I  never  did  get  to  talk  to  him  for  even  half  an  hour,"  Bentley  says.  "I 
didn't  get  to  tell  him  what  I  had  in  mind.  He  would  go  out  and  leave  me  sit- 
ting there  and  say  to  his  secretary :  'Now,  who's  next'  And  then  he  would 
bring  in  somebody  else.  One  time  he  just  got  up  and  walked  out  and  went  to 
lunch  and  just  left  me  sitting  in  there  like  he'd  be  right  back. 

Bentley's  wife  says  he  would  go  in  at  7  a.m.  hoping  to  talk  with  Friend  and 
leave  at  4  or  5  p.m.  Sometimes,  she  would  bring  him  lunch  while  he  waited, 
along  with  12  or  15  other  men  all  hoping  for  the  same  thing :  a  minute  or 
two  with  Kelsey. 

"I'd  say  he's  the  hardest  man  in  Pike  County  to  see,"  Bentley  says.  "You'd 
call  and  he'd  say  come  in  at  9  tomorrow  and  you'd  go  in  at  9  and  say  Where's 
Kelsey,  and  his  secretary  would  say  he  won't  be  in  today  or  he  won't  be  back 
'til  Monday." 

Finally,  depositions  were  taken  in  Friend's  office  establishing  Bentley's  work 
record  and  lung  condition.  An  opposing  lawyer  was  present  representing  the 
coal  company's  insurance  carrier,  but  he  didn't  ask  any  questions. 

After  trips  to  several  doctors  for  X-rays  and  medical  exams,  Bentley  settled 
back  down  again  into  waiting.  He  says  Friend  loaned  him  about  $1,100  while 
the  claim  was  pending  so  he  could  meet  some  of  his  store  bills  and  rent.  Then, 
early  last  .Tuly,  Bentley  was  called  in  and  told  his  claim  had  been  approved. 

"Kelsey  had  a  big  smile  on  his  face,  like  he  was  doin"  me  a  favor.  He 
turned  my  check  over  so  I  couldn't  see  it  and  told  me  to  sign  it.  I  made  my 
mark  on  it  and  then  his  secretary  took  it  to  the  bank  and  cashed  it.  She  came 
back  and  gave  me  $1,000.  Kelsey  kept  out  $1,225  because  he  had  a  friend  that 
sold  trailers,  and  that  was  the  money  I  put  down  on  one." 

Later,  Bentley,  who  does  not  read  or  write,  received  a  letter  telling  him  he 
had  been  awarded  $23,800  from  the  state  workmen's  comp  board,  spread  over 
425  weeks  of  payments.  The  board  also  informed  him  that,  out  of  the  award, 
it  had  deducted  $4,760  in  attorney's  fees  for  Kelsey  Friend. 

That  figure  caused  anger  to  boil  up  in  both  the  soft-spoken  Bentley  and  his 
48-year-old  wife.  They're  not  sure  exactly  how  the  system  works,  but  they 
believe  "the  lawyer  took  it  all."  They  paid  off  bills  with  the  $1,000  cash  they 
got  and  that  same  night,  after  paying  store  owners  and  landlords,  they  sat  at 
a  table  with  their  daughter  and  counted  up  the  $83  they  had  left. 

"These  men  work  all  their  lives  and  kill  themselves  in  the  mines  and  the  big 
men  wind  up  taking  it  all,"  Mrs.  Bentley  says.  She  has  had  four  operations  in 
the  last  four  years  and  needs  regular  medical  care,  which  takes  money  she 
and  her  husband  don't  have.  "Now,  I'm  a  Christian  and  I  won't  lie,  but  the 
way  I  read  my  Bible,  the  world  would  burn  up  before  Kelsey  Friend  could 
spend  all  that  money  he's  makin'.  If  I  had  money  in  my  bathroom  piled  up 
there  and  a  little  girl  was  hungry  out  on  the  street,  I'd  help  her,  wouldn't 
you?" 

******* 
Like  many  miners,  Bentley  believes  that  he  will  eventually  have  to  pay  the 
$4,760  to  Kelsey  Friend.  But  under  a  complex  and  often  confusing  legal  system 
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currently  in  effect,  the  federal  government  could  pick  up  the  tab,  if  the  U.S. 
Congress  doesn't  pass  bills  pending  that  would  force  the  miner  to  pay. 

In  Bentley's  case,  he  won  an  award  of  $56-a-week  for  425  weeks  from  the 
state,  with  Friend  entitled  to  20  per  cent  of  his  total  award.  Under  the  state 
program,  Bentley  will  be  cut  off  after  he  reaches  his  312th  week  of  payments 
with  the  remaining  112  weeks  of  payments  having  been  used  up  by  a  lump 
sum  payment  of  .$4,760  to  Friend  for  his  legal  fees.  But  instead  of  receiving  no 
pay  after  the  312th  week,  Bentley  could  be  picked  up  by  the  federal  black  lung 
program,  for  which  he  also  was  approved. 

The  federal  program  allows  maximum  benefits  of  $81-a-week  for  life,  but  in 
cases  in  which  a  recipient  wins  a  state  award  the  federal  government  pays 
only  the  difference  until  the  state  payments  run  out.  Thus,  Bentley  has  been 
drawing  an  offset  of  $25-a-week  from  the  federal  program  to  bring  his  total 
weekly  payment  up  to  the  federal  maximum.  When  he  hits  the  312th  week,  the 
federal  program  theoretically  would  begin  paying  him  full  benefits,  thus  subsi- 
dizing the  lawyer's  fee  by  beginning  federal  payments  before  the  425  weeks  of 
the  state  award  run  out. 

Actually,  few  miners  have  yet  reached  the  312th  week  of  payments  in  that 
the  great  majority  of  successful  state  claims  came  after  the  federal  law  passed 
in  1969.  Although  Congress  could  extend  the  federal  program  until  1975,  the 
states  were  scheduled  to  take  over  the  program  this  year  through  their  regular 
workmen's  compensation  operations.  Kentucky,  like  almost  all  states,  is  in  the 
process  of  upgrading  its  program,  which  must  meet  the  federal  standards. 

Under  the  new  Kentucky  law  that  took  effect  July  1,  miners  who  worked 
after  Jan.  1.  1973,  will  be  eligible  for  a  maximum  black  lung  award  of  $81-a- 
week  for  life.  But  they  will  pay  the  attorney's  full  fee  out  of  their  award.  In 
cases  involving  a  long  life  expectancy,  a  miner  forced  to  pay  the  full  20  per 
cent  to  his  lawyer  could  lose  up  to  $21,000.  Lawyers  and  state  officials  say, 
however,  that  they  believe  most  settlements  will  be  far  lower. 

Kentucky  paid  out  more  than  $6  million  to  attorneys  last  year.  In  most 
other  coalfield  states,  lawyers  and  government  officials  believe  legal  fees  for 
state  silicosis  or  black  lung  work  have  been  far  lower,  with  union  attorneys 
handling  much  of  that  work  at  no  cost  to  the  miner.  Lawyers  fees  for  federal 
black  lung  claims  also  have  been  far  below  what  Kentucky  lawyers  have  made 
from  their  state  program. 

Social  Security  officials  estimate  the  average  legal  fee  now  is  $384,  with 
seven  out  of  eight  claimants  paying  no  legal  fees  at  all,  either  because  they 
handled  their  own  claims  or  were  helped  by  the  UMWA,  the  Black  Lung  Asso- 
ciation or  others  trained  to  fill  out  the  forms.  After  reports  of  abuses  involv- 
ing overcharges  by  lawyers,  controls  were  placed  on  legal  fees  from  the  federal 
program  last  year.  They  include  a  maximum  of  25  per  cent  of  the  total  award, 
although  officials  say  the  full  25  is  seldom  awarded.  Also  required  is  an  affida- 
vit spelling  out  what  the  lawyer  did  and  how  many  hours  he  or  she  worked. 

With  the  states  eventually  taking  over  the  federal  program,  lawyers  fees 
could  skyrocket  like  those  in  Kentucky,  unless  controls  are  placed  upon  them. 
The  great  majority  of  disabled  miners  and  widows  are  now  able  to  win  their 
federal  claims  without  attorneys,  but  this  could  change  under  complex  state 
programs  that  require  legal  counsel.  And,  in  states  like  Kentucky,  officials 
appear  to  be  willing  to  allow  far  higher  fees  than  are  approved  presently  on 
the  federal  level. 

******** 

Kelsey  Friend  is  smiling.  In  fact,  Kelsey  Friend  smiles  a  lot  these  days,  and 
with  good  reason.  While  there  may  be  10  other  princes  in  the  black  lung 
fiefdom  of  eastern  Kentucky,  nobody  can  deny  that  Kelsey  is  the  king. 

So  far  this  year,  he's  made  $1,044,512  awarded  for  legal  work  on  cases 
approved  by  the  Workmen's  Compensation  Board.  Last  year,  he  became  the 
first  attorney  known  to  have  made  more  than  $1  million  in  a  single  year  from 
black  lung  claims,  leaving  his  competitors  who  only  made  $800,000  and 
.$585,000  trailing  in  his  dust  and  others  who  got  $100,000  or  $200,000  back  in 
their  starting  blocks.  This  year.  Friend  should  bring  his  total  black  lung 
income  above  the  .$3  million  mark  since  the  rush  of  black  lung  claims  hit  three 
years  ago. 

Kelsey  is  still  lean  and  angular  at  53.  He  sits  in  his  cluttered  office  and 
peers  out  at  the  black  lung  victims  that  seek  his  help  through  wire-rimmed 
tinted  glasses  that  turn  dark  in  bright  light — the  kind  that  used  to  be  worn  by 
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members  of  the  French  Foreign  Legion.  He  has  the  entire  second  floor  of  an 
old  office  building  in  downtown  Pikeville  for  his  firm  and  its  walls  are  lined 
with  scrolls  noting  he  is  an  honorary  "Kentucky  Colonel"  and  an  honorary 
"Ambassador  of  Labor."  In  between  are  law  diplomas  earned  on  the  G.I.  bill 
at  University  of  Kentucky  and  Duke  and  numerous  official-looking  copies  of 
the  Declaration  of  Independence. 

"I  was  at  the  right  place  at  the  right  time,"  Kelsey  says  in  his  level,  court- 
room voice.  "I  was  there  when  good  fortune  and  worldly  goods  came  to  me.  I 
guess  success  just  brings  on  more  success  and  I'm  grateful  for  it.  I'm  still  the 
same  old  Kelsey — the  labor  people  are  my  friends." 

Being  in  the  right  place  at  the  right  time  has  made  things  a  lot  different 
for  Kelsey  than  they  were  when  he  set  up  a  little  booth  on  a  I'ikesville  street 
corner  and  began  practicing  law  back  in  1950.  That  first  year  he  earned 
$3,500,  but  he  began  to  prosper  and,  a  few  years  later,  won  election  as  what 
amounts  to  the  district  attorney  in  Pike  County.  He  held  other  offices  and  then 
returned  to  law  practice,  involving  a  variety  of  work  ranging  from  condemna- 
tion suits  to  workmen's  comp  cases. 

He  began  to  develop  a  reputation  as  a  man  who  could  handle  a  tough  case, 
particularly  among  poor  and  working  people  in  the  county  who  placed  little 
trust  in  a  legal  system  too  often  dominated  by  coal  operators.  "Men  would  lose 
workmen's  comp  claim  handled  by  the  union  attorney  and  they'd  bring  it  to 
me  and  I'd  give  it  a  go,"  Friend  says.  "Back  then,  you  did  real  good  winning 
one  out  of  five  O.D.  (occupational  disease)  cases." 

By  the  late  1960's  Friend  was  handling  quite  a  number  of  cases  for  miners 
disabled  in  rooffalls  and  other  mine  accidents  and  becoming  known  as  a 
winner.  In  a  region  where  thee  are  two  basic  classes  of  people — the  poor  and 
the  rich — Kelsey  Friend  sided  with  the  poor.  Today,  it's  made  him  rich. 

"The  newspaper  articles  have  created  an  atmosphere  that  there  is  something 
wrong  with  earning  money  from  black  lung  claims,"  he  says.  "I've  been  fight- 
ing for  coal  miners  for  years.  When  this  black  lung  program  came  along,  the 
men  naturally  turned  to  me.  I  win  my  cases  and  that  makes  them  happy." 
******* 

Indeed,  Friend  does  win  his  cases.  Last  year  he  filed  281  claims  before  the 
Workmen's  Compensation  Board  and  won  every  one,  although  this  year  he  has 
lost  three  on  technical  grounds  out  of  more  than  200.  Friend  attributes  his 
phenomenal  record  to  hard  work  and  experience. 

But  even  a  brief  examination  indicates  he  has  more  than  that  to  thank  for 
his  success.  When  you  walk  into  Kelsey's  office,  for  example,  you  pass  a  door 
that  says :  "Clyde  Mullens,  Attorney-at-Law."  Mullens  is  a  former  law  partner 
and  relative  of  Friend,  who  now  sits  on  the  five-person  Workmen's  Compensa- 
tion Board  before  which  Friend  files  his  cases.  The  Board  also  sets  the  attor- 
ney's fees  in  successful  cases  and,  so  far  this  year,  they  have  given  Friend  the 
maximum  20  per  cent  in  about  85  per  cent  of  his  cases,  according  to  Louisville 
Courier- Journal  reporter  Kyle  Vance  who  first  reported  on  the  huge  fee  totals 
after  tabulating  workmen's  comp  records  in  Frankfort. 

In  addition  to  being  well-connected  to  the  Board  that  must  approve  claims 
and  fees,  Friend  is  a  state  senator.  Although  only  serving  his  first  term,  other 
senators  by-passed  a  black  female  legislator  with  both  seniority  and  AFL-CIO 
support  and  named  Friend  the  chairman  of  the  labor  and  industry  committee. 
It  was  that  committee  which  fashioned  the  new  workmen's  comp  bill  passed  by 
the  state  legislature  in  their  last  session.  The  new  law  contains  no  additional 
controls  on  attorney's  fees,  although  benefits  are  greatly  expanded. 

Although  his  county  has  incredible  problems  ranging  from  poor  roads  and 
unemployment  to  inadequate  schools  and  rural  health  facilities.  Friend's  record 
in  his  two  years  as  a  senator  appears  to  be  undistinguished.  With  the  excep- 
tion of  the  workmen's  comp  bill  he  sponsored,  few  other  bills  of  note  were 
introduced  by  him.  Friend  offered  legislation,  for  example,  that  would  permit 
ham  radio  operators  to  have  their  call  letters  on  their  car  license  plates  and 
that  would  have  given  school  bus  drivers  a  small  raise. 

His  limited  activity  in  Frankfort  is  the  result,  in  large  measure,  of  his 
legal  practice.  "I  usually  go  up  Monday  afternoon  and  try  to  get  back  Wednes- 
day night  so  I'm  not  away  from  the  office  too  long,"  Friend  says.  While  he  is 
gone,  a  well-oiled  staff  of  three  other  lawyers  and  five  secretaries  carry  on. 
One  of  the  lawyers  is  his  son,  Kelsey  Friend,  Jr.,  a  27-year-old  graduate  of 
University  of  Kentucky  Law  School. 
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Friend  has  been  able  to  earn  his  fees  in  part  because  of  a  assembly-line 
operation  with  each  firm  staffer  specializing  in  a  particular  aspect  of  the  black 
lung  claim  process.  Kelsey,  Jr.,  who  breeds  harness  race  horses,  takes  deposi- 
tions from  doctors  who  have  examined  black  lung  applicants.  Another  lawyer 
writes  the  standard  briefs  submitted  to  the  Board,  while  a  third  writes 
appeals'  briefs.  Friend  usually  handles  the  hearings  personally  and  tries  to 
schedule  a  number  of  them  on  the  same  day  to  speed  up  the  process  and  the 
number  of  men  he's  able  to  represent. 

Other  eastern  Kentucky  lawyers  have  opened  up  branch  offices  and  employed 
"runners"  to  recruit  potential  black  lung  claimants.  G.  C.  "Chad"  Perry,  a 
Paintsville  attorney  who  made  $810,058  last  year  on  black  lung  claims,  has 
branches  in  Salyersville,  Inez,  Martin  and  Jenkins  to  reach  as  many  clients  as 
possible.  Actively  soliciting  clients  is  a  violation  of  legal  ethics  and,  so  far,  no 
attorney  has  been  officially  charged  with  such  action.  But  it  is  generally 
acknowledged  that  some  lawyers  have  hired  "runners"  who  round-up  miners  or 
widows  who  could  qualify. 

State  officials  have  been  quoted  recently  by  the  Courier- Journal  as  saying 
that  they  are  investigating  "three  or  four  or  maybe  more"  attorneys,  although 
no  action  has  yet  been  taken  against  them.  One  complaint  filed  with  the  state 
came  from  a  lawyer  who  alleged  that  a  woman  used  as  a  "runner"  by  another 
lawyer  came  into  his  waiting  room  and  convinced  a  miner  to  switch  attorneys. 
******* 

Kelsey  Friend  has  little  need  for  such  tactics  and  probably  wouldn't  employ 
them  even  if  he  did.  The  people  you  talk  to  around  Pikeville  may  envy  his 
income,  particularly  if  Friend  is  representing  them,  but  many  have  a  grudging 
respect  for  him. 

"He's  won  a  terrible  lot  of  black  lung  cases,"  UMWA  District  30  President 
Squire  Feltner  says.  "When  a  coal  miner  looks  at  this  thing,  he  looks  at  the 
man  who's  winning  the  cases  and  that's  Kelsey  Friend. 

"I  heard  a  story  about  a  boiler  that  wasn't  working  right.  Dozens  of  people 
looked  at  that  boiler,  but  couldn't  fix  it.  Then  along  came  a  man  who 
whammed  it  with  a  hammer.  It  started  right  up  and  the  man  said  his  fee  was 
$2,000.  The  owner  said  that  was  too  high,  because  all  he  did  was  hit  it  with  a 
hammer.  The  man  .said  that  was  his  fee  because  he  was  20  years  learning 
where  to  hit. 

"That's  the  way  it  is  with  Kelsey.  He's  been  around  and  he  knows  where  to 
hit." 

Rev.  Jim  Hamilton,  a  79-year-old  retiree  who  heads  the  Pike  County  Black 
Lung  Association  is  not  particularly  happy  about  the  high  fees  awarded  to 
Friend,  but  still  believes  the  lawyer  fights  on  the  side  of  the  miners. 

"Now,  mister,  I've  been  in  this  battle  over  three  years.  I've  got  no  education, 
but  I  do  have  a  few  brains  and  I  thank  the  Lord  for  that.  I  think  there's  a 
whack-up  job  in  this  thing  somewhere.  But  I'll  tell  you,  you  can  bank  on 
Kelsey  Friend  not  selling  you  out.  He's  got  a  clear  record  with  the  poor  people 
and  the  working  men  except  for  the  high  fees. 

"That's  extortion  and  I  don't  care  how  good  a  man  he  is — he's  gone  too  far. 
He  should  cut  down  on  his  money,  but  if  people  is  crazy  enough  to  give  it  to 
him,  he'd  be  crazy  to  turn  it  down.  Now,  there  ought  to  be  a  law  as  to  govern 
charges  to  the  old  coal  miner.  We'll  be  suffering  until  the  day  we  die — I  just 
about  go  out  every  now  and  then  anyway.  $500  ought  to  be  a  maximum.  Some 
of  these  lawyers  charge  20  cents  to  the  dollar — that's  unfair  and  illegal.  They 
are  giving  all  to  the  lawyer  and  these  old  miners  are  out  in  the  weather." 

Other  UMWA  members  in  District  30  appear  to  be  upset  over  Friend  charg- 
ing high  fees,  but  many  are  ambivalent.  "Kelsey  pulls  for  the  union,"  says  one. 
"He's  always  been  for  the  union  man  because  that's  who  he's  making  his 
money  on.  Now,  he's  always  been  a  good  friend  to  the  miner,  but  he's  just 
taking  and  robbing  them.  That  20  per  cent  is  better  in  my  pocket  than  his." 

Edith  Easterling,  a  Pike  County  woman  whose  husband  is  disabled  wuth 
black  lung,  says  Friend's  great  strength  is  his  "ability  to  get  an  accommoda- 
tion" from  both  the  legislature  and  the  Workmen's  Comp  Board.  Ms.  Easter- 
ling. who  believes  coal  operators  or  their  insurance  carriers  should  be  forced 
to  pay  miners'  attorney  fees  directly,  credits  part  of  Friend's  success  on  his 
country  ways. 

"He  don't  look  like  a  fancy  lawyer,"  she  says.  "He's  got  his  arms  swinging 
and  his  feet  flopping  and  he  looks  like  a  fence  fallen  down.  For  somebody 
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who's  just  come  out  of  a  hollow,  it  makes  them  nervous  to  go  in  where  they 
have  these  fancy  offices  and  ties  and  collars." 

Despite  the  millions  Friend  is  making  from  black  lung  victims,  he  still 
attempts  to  retain  his  "good  ole  boy"  image.  During  his  campaign  for  the  state 
senate  seat  against  F.  M.  Burke,  a  non-union  coal  operator.  Friend  ran  ads  in 
the  Pike  County  News  that  stated:  "All  my  life  I  have  championed  the  cause 
of  the  working  man,  and  regardless  of  the  outcome  of  this  election,  my  feel- 
ings will  forever  be  for  the  common  man,  for  I  am  one."  The  approach 
worked  and  Burke,  whose  idea  of  campaigning  was  donating  $500  to  the  Virgie 
Little  League,  was  defeated. 

Friend  prides  himself  on  driving  a  small,  Datsun  station  wagon  and  his  wife 
continues  to  work  as  a  school  teacher.  He  says  that,  rather  than  spending  his 
money,  he  prefers  to  invest  it  in  municipal  bonds,  which  are  tax-free.  "Uncle 
Sam  is  a  full  partner  in  my  firm,"  he  quips,  because  a  sizable  portion  of  his 
income  goes  to  the  government  in  taxes. 

He  has,  despite  being  just  "a  common  man,"  moved  into  a  sprawling,  neo- 
Colonial  mansion  on  what  townspeople  refer  to  as  "Silicosis  Hill."  It  borders 
the  Green  Meadow  Country  Club,  where  Friend  golfs  occasionally.  Friend's 
detractors  refer  to  the  area  as  "sort  of  a  Kennedy  compound,"  in  that  it  looks 
down  on  the  more  modest  home  Friend  lived  in  before  the  black  lung  bonanza 
made  him  a  millionaire.  Kelsey,  Jr.,  now  lives  in  the  smaller  home  and,  pre- 
sumably, is  working  his  way  up. 

******* 

The  11  eastern  Kentucky  lawyers  who  earned  $3.8  million  on  state  black 
lung  claims  last  year  did  so  despite  the  fact  that  UMWA's  District  30  provides 
free  legal  help  for  miners  who  pay  a  50-cent-a-month  assessment  above  their 
monthly  dues.  Yet  few  miners  use  the  district  lawyer.  Tilden  Combs,  who 
resigned  last  month  as  the  compensation  attorney  for  District  30,  concluded 
cases  involving  only  76  miners  during  his  employment  here. 

The  union  has  had  difficulty  finding  lawyers  who  will  serve  long  enough  to 
build  up  the  confidence  and  reputation  needed.  District  30  President  Squire 
Feltner  told  the  Journal  the  district  has  had  difficulty  retaining  a  compensa- 
tion lawyer  because  "he  could  make  what  we  can  pay  him  off  three  or  four 
cases"  with  fees  of  $4,500  to  $5,100  being  routinely  approved  by  the  state  for 
regular  black  lung  lawyers  like  Kelsey  Friend. 

The  general  faith  of  miners  in  their  compensation  attorneys  at  the  District 
was  damaged  in  1958  when  Kenneth  Howe,  then  the  lawyer  representing 
UMWA  members,  pleaded  guilty  to  nine  counts  involving  embezzlement  and 
forgery.  He  had  cashed  checks  from  miners'  workmen's  comp  awards  and  kept 
the  money.  The  prosecutor  in  the  case,  Kelsey  Friend,  recommended  two  years 
in  prison  and  that's  what  Howe  got.  Several  years  later,  Thurmond  Hibbitts, 
another  compensation  attorney  for  District  30,  was  found  guilty  of  income  tax 
fraud. 

Despite  honest  and  dedicated  service  by  their  successors,  most  miners  turned 
elsewhere  when  the  expanded  federal  and  state  bhick  lung  programs  took  effect. 
Now,  under  new  leadership  on  both  the  district  and  International  level,  the 
UMWA  is  seeking  to  institute  broad  reforms  that  will  make  it  possible  for 
miners  in  every  district  to  receive  first  rate  black  lung  representation  without 
charge. 

UMWA  President  Arnold  Miller,  who  won  wide  support  during  last  Decem- 
ber's International  election  for  his  work  both  in  making  the  black  lung  com- 
pensation bills  law  on  the  state  and  federal  level  and  for  individual  black  lung 
claims  work  while  head  of  the  Black  liUng  Association,  has  urged  the  estab- 
lishment of  a  miners'  black  lung  counseling  service. 

Miller  already  has  set  up  a  field  office  in  Charleston,  W.Va.,  that  does  black 
lung  claims  work  and  trains  persons  to  process  federal  and  state  claims  at  no 
cost  to  the  claimants.  Ultimately,  the  UMWA  president  hopes  to  have  black 
lung  claims  specialists  in  every  district  on  an  expanded  scale,  with  an  empha- 
sis on  hiring  retired  miners  who  know  the  procedures  thoroughly. 

Although  acknowledging  that  cases  exist  in  which  qualified  legal  counsel  is 
necessary  to  win  disabled  miners  their  just  due,  particularly  in  some  accident 
cases  involving  opposing  company  and  state  attorneys,  Miller  has  been  critical 
of  high  fees  paid  to  lawyers  who  have  done  little  more  than  fill  out  several 
routine  forms  to  qualify  black  lung  victims  for  federal  benefits.  With  both  lay 
counselors  and  regular  UMWA  compensation  attorneys,  the  UMWA  president 
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hopes  the  union  will  be  able  to  offer  the  gamut  of  services  without  charge  to 
members. 

Last  week,  Miller  testified  before  a  U.S.  House  of  Representatives  subcom- 
mittee considering  the  extension  of  the  federal  black  lung  program.  He  urged 
retaining  the  program  under  federal  jurisdiction  with  the  establishment  of  a 
National  Black  Lung  Benefits  Fund  supported  by  payments  from  coal  opera- 
tors and  administered  by  the  Social  Security  Administration. 

He  attacked  proposals  by  several  congressmen  to  force  miners  and  widows 
to  pay  the  huge  attorneys'  fees  and  urged  reductions  in  fees  allowed  and 
expanded  training  of  lay  persons  to  handle  claims  rather  than  lawyers.  If  the 
UMWA's  requests  were  heeded,  Miller  said,  many  claimants  "would  have  little 
need  for  costly  legal  assistance." 

If  Congress  acts  on  Miller's  recommendations,  miners  and  widows  could 
expect  less  red  tai^e,  shorter  delays  before  approvals  are  granted  and  fewer 
dollars  siphoned  off  in  lawyers'  fees.  But  powerful  forces  who  know  how  to 
win  "accommodations"  are  lining  up  against  the  UMWA  proposals  and  the  out- 
come this  fall  is  uncertain. 

1)1  *  ip  *  *  *  * 

There  are  many  mountains  and  ridges  between  "Washington  and  eastern  Ken- 
tucky and  many  miles  between  those  who  shape  the  crucial  black  lung  pro- 
gram and  those  whose  lives  are  so  totally  affected  by  the  decisions.  In  the 
Watergate-saturated  capitol,  bumperstickers  urge  drivers  to  "Honk  If  you 
Think  He's  Guilty"  while  others  in  the  mountains  say  "Honk  If  you  Love 
Jesus." 

Kelsey  Friend  would  probably  honk  at  both.  For  he  is  a  man  who  has 
learned  to  work  in  both  the  hollows  and  the  halls  of  power,  with  those  who  sit 
waiting  for  benefits  and  those  who  can  provide  them.  Above  all,  he  has  been 
blessed  with  the  gift,  like  King  Midas,  of  turning  what  he  touches  into  gold. 

The  Thomas  Bentley's  keep  lining  his  waiting  rooms,  hoping  some  of  the 
gold  will  rub  off.  The  Sturgill's  and  Ratliff's,  the  Blankenships'  and  Mullins' 
keep  trying  to  get  a  minute  or  two  with  their  attorney  and  a  little  assurance 
their  claims  finally  will  be  approved.  And  the  checks  keep  coming  every  few 
days  to  the  second  floor  oflBce  above  G.  C.  Murphy's,  pushing  Kelsey  Friend 
upward  on  his  way  to  the  $2  million  mark. 

One  man,  in  particular,  keeps  waiting  and  hoping.  For  even  with  his  almost 
perfect  record,  Kelsey  Friend  still  has  yet  to  win  benefits  for  that  man,  who 
was  approved  and  later  rejected  by  federal  oflScials.  Friend's  80-year-old 
father,  who  worked  in  the  mines  until  the  late  1940's,  is  still  trying,  like  many 
others  to  win  his  $81-a-week  share  of  the  black  lung  program  that  made  his 
son  a  millionaire. 

Senator  Cook.  The  next  witness  is  Hon.  James  Yocom,  Commis- 
sioner of  labor  of  the  Commonwealth  of  Kentucky. 

STATEMENT  OF  JAMES  R.  YOCOM,  COMMISSIONER  OF  LABOR,  COM- 
MONWEALTH OF  KENTUCKY;  ACCOMPANIED  BY  ROBERT  HAW- 
KINS, CHIEF  COUNSEL  OF  SPECIAL  FUND 

]\Ir.  Yocom.  I  have  with  me  Robert  Hawkins,  chief  counsel  of 
Special  Fund,  that  pays  all  of  the  black  lung  awards  in  the  State  of 
Kentucky. 

For  tlie  purpose  of  knocking  otf  a  few  minutes  today,  I  think  I 
will  go  to  page  .3  of  my  testimony,  rather  than  start  from  the  begin- 
ning, and  I  will  read  the  rest  of  my  prepared  testimony. 

The  Federal  legislation  provided  an  intense  stimulus  toward  the 
improvement  of  black  lung  benefits  in  the  Commonwealth  of  Ken- 
tucky. But  more  than  that,  it  provided  a  Federal  subsidy  of  attor- 
ney fees  in  such  a  way  that  a  claimant  could  clearly  see  that  he 
could  file  his  claim  both  within  the  State  and  at  the  Federal  level  in 
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such  a  way  that  the  Federal  Government  would  pay  for  the  services 
of  his  attorney.  It  works  like  this : 

The  Kentucky  law  provides  for  a  maximum  attorney  fee  of  20 
percent  of  the  settlement.  Further,  the  law  states  that  the  fee  shall 
be  paid  in  a  lump  sum.  Such  a  20  percent  attorney  fee  can  result  in 
an  attorney  payment  in  the  amount  of  approximately  $5,000.  Now 
on  the  surface  it  would  appear  that  fees  of  $5,000  present  an  undue 
hardship  to  the  miner  and  mifrht  serve  to  cause  such  a  miner  to  care- 
fully consider  his  situation  before  filing.  But  in  fact,  this  is  not  the 
case  because  the  Federal  legislation  provides  a  de  facto  subsidy  of 
these  fees.  The  following  example  based  on  the  benefits  provided 
under  the  new  Kentucky  law,  effective  July  1,  1973,  illustrates  this. 

The  claimant  files  both  at  the  Federal  and  State  levels.  Assuming 
his  claim  to  be  valid  and  compensable,  it  will  likely  be  honored  at 
both  levels.  If  the  Federal  Government  makes  an  award  prior  to  the 
State  decision,  then  that  award  will  begin  with  a  back  paj^check  cov- 
ering the  period  from  the  date  of  filing  to  date  of  award.  The  attor- 
ney may  receive  up  to  25  percent  of  this  first  check  as  full  settle- 
ment of  his  Federal  fee.  Subsequently,  the  State  award  comes 
through.  At  that  time,  the  Federal  checks  c^ase  since  the  State 
award  Avill  be  greater.  The  attorney  fee  of  20  percent  will  be  com- 
muted to  a  lump  sum.  To  compute  the  fee  the  miner's  life  expect- 
ancy is  determined.  If  that  life  expectancy,  for  example,  is  5  years, 
then  his  benefits  will  be  calculated  to  be  $21,060  and  his  attorney  fee 
will  be  $4,212.  The  fee  will  be  paid  immediately  to  the  attorney  in 
full.  Payments  to  the  miner  will  begin  immediately  and  continue 
until  the  miner  has  received  $16,848.  At  that  time,  4  years  from  the 
date  of  filing,  the  payments  cease  to  allow  for  the  fee  previously 
given  to  the  attorney.  For  52  weeks,  no  State  checks  will  go  to  the 
miner.  If  he  is  still  alive  after  the  5th  year,  then  the  State  payments 
resume.  However,  during  that  year  of  nonpayment,  the  Federal  Gov- 
ernment resumed  its  payments  as  the  Federal  law  requires. 

At  this  point  I  might  add  this  morning's  testimony  may  contra- 
dict that,  but  it  was — we  assumed  at  this  point,  they  were  going  to 
take  that  subsidy,  but  the  testimony  this  morning  said  they  hadn't 
made  that  decision  as  of  yet. 

Since  the  Federal  payments  increase  at  a  rate  of  approximately  5 
percent  annually,  during  that  52  weeks  of  State  nonpayment,  the 
miner  will  receive  approximately 

Senator  Cook.  Before  you  go  any  further,  what  must  a  claimant 
do  on  this  5th  year  to  get  a  Federal  check  in  place  of  his  State 
check  and  how  long  is  it  in  coming  ? 

I  can't  guite  understand  that.  Is  that  administratively  taken  care 
of  at  your  level,  so  the  claimant  doesn't  reall}^  have  to  do  anything? 

Mr.  YocoM.  It  is  administratively  taken  care  of. 

Senator  Cook.  So  there  really  is  no  lag? 

Mr.  YocoM.  Right.  This,  as  I  have  been  told  up  to  this  point — of 
course,  this  hasn't  been  a  definite  regulation  or  definite  administra- 
tive decision  as  I  learned  just  today,  that  they  are  going  to  settle. 

Senator  Cook.  What  bothers  me,  you  make  a  determination  that 
the  life  expectancy  of  an  individual  is  5  years  or  7  years,  or  what- 
ever the  case  may  be  and  you  compute  it  out  over  that,  and  then  at 
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the  end  of  that  last  year,  he  is— hell,  he  may  live  10  or  12  or  15 
years.  I  hope  that  you  ^uys  don't  have  some  predetermined  means 
by  which  you  can  determine  when  a  fellow  is  going  to  die. 

Mr.  YocoM.  Thev  do  it  under  the  Koyal 

Senator  Cook.  Yes,  that  is  what  is  in  Kentucky  by  statute,  as  a 
matter  of  fact. 

In  other  words,  your  liability  is  only  during  the  time  you  compute 
under  that  statute. 

Mr.  YocoM.  No,  at  the  end  of  that  time,  and  the  attorney  fee  pay- 
ment is  on  the  back  end  of  the  settlement. 

Senator  Cook.  All  right.  In  other  words,  the  5  year  represents  the 
4,200  and  some  odd  dollars. 

Mr.  YocoM.  Right. 

Senator  Cook.  You  never  have  given  consideration  to  taking  the 
16,000  something  or  other  and  base  it  other  than  a  5  year  period,  so 
there  isn't  that  lag? 

Mr.  YocoM.  I  think  at  this  point.  Senator,  there  has  been  no  con- 
sideration that  you  can  possibly 

Senator  Cook.  That  is  like  "being  on  the  wrong  end  of  a  shotgun. 

Mr.  YocoM.  It  really  is.  We  do  have,  as  you  know,  a  special  sub- 
committee that  has  been  appointed  to  work  on  this. 

Senator  Cook.  All  right.  Go  ahead. 

Mr.  YocoM.  I  don't  know  the  text  of  the  new  legislation. 

Since  the  Federal  payments  increase  at  a  rate  of  approximately  5 
percent  annually,  during  that  52  weeks  of  State  nonpayment,  the 
miner  will  receive  approximately  $82.50  weekly  from  the  Federal 
Government,  amounting  to  $3,696.  He  paid  his 'attorney  $4,212,  but 
he  only  lost  $516,  thanks  to  the  Federal  resumption  of  payment. 

Now  this  is  the  part  I  wasn't  too  sure  of  and  today  found  out  the 
Department  of  Labor  has  not  made  its  determination  yet  as  to 
whether  they  are  going  to  pick  up  that  subsidy  or  not. 

The  effect  is  clear— with  the  existence  of  both  laws  the  Federal 
Treasury  is  granting  a  subsidy  to  Kentucky  black  lung  attorneys. 
To  the  deep  coal  miner,  this  amounts  to  an  incentive  to  file  a  black 
lung  claim. 

Now,  before  I  am  accused  of  unfairly  laying  all  the  blame  for  this 
regrettable  situation  at  the  distant  doorstep  of  the  District  of 
Columbia,  let  me  say  that  we  recognize  that  a  large  part  of  the 
problem  is,  in  fact,  ours.  Ours  by  creation.  Ours  to  deal  with,  and 
ours  to  resolve.  And  we  are  dealing  with  it,  and  we  are  on  our  way 
to  resolving  it.  Our  complaint  is  that  Federal  intervention  makes  the 
resolution  of  this  problem  at  the  State  level  far  more  difficult. 

Our  efforts  to  correct  the  situation  have  been  significant.  One  year 
ago,  90  percent  of  all  of  the  awards  made  by  our  workmen's  compen- 
sation board  resulted  in  a  payment  of  the  maximum  20  percent  fee. 
This  year,  only  73.6  percent  of  the  awards  have  resulted  in  the  max- 
imum 20  percent  fee,  and  that  figure  is  declining  rapidly  since  over 
the  last  2  to  3  months  the  workmen's  compensation  board  has  begun 
to  closely  follow  certain  guidelines  which  our  efforts  during  the  first 
half  of  the  year  set  forth. 

In  June  of  this  year  our  Governor,  Wendell  H.  Ford,  created  the 
Black  Lung  Task  Force  and  charged  it  with  the  responsibility  of 
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structurincr  and  recommending  a  plan  for  implementation  of  a 
system  which  would  deal  effectively,  judicially  and  fairly  with  the 
problem  that  at  that  point  had  gotten  entirely  out  of  hand.  In  early 
July,  the  task  force  recommendations  were  submitted  to  the  Gover- 
nor. They  include : 

(1)  A  revision  in  the  language  of  the  statute  granting  more  time 
for  an  examination  of  the  facts  of  the  case  in  the  hope  that  a 
greater  percentage  will  not  be  resisted  by  the  defense  on  the  basis  of 
substantial  evidence  in  support  of  a  claim,  combined  with  a  maxi- 
mum attorney  fee  in  such  cases  of  $750.  It  became  apparent  to  the 
Black  Lung  Task  Force  that  the  defense  w^as  often  forced  into  the 
])osition  of  resisting  a  claim  for  fear  that  the  statutory  time  permit- 
ted for  gathering  of  medical  evidence  would  lapse.  This  proposal 
assures  that  adequate  time  is  available  for  the  defense  to  gather  its 
medical  evidence  with  the  expected  result  that  notices  of  resistance 
to  claims  will  not  be  filed  unless  there  is  solid  and  valid  reason  for 
believing  the  claim  to  be  faulty.  Our  estimates  are  that  from  50-75 
percent  of  all  black  lung  claims  would  be  nonresisted  if  such  statu- 
tory language  were  to  be  enacted,  and  consequently  attorney  fees 
could  be  expected  to  be  reduced  to  approximately  60  percent  of  their 
existing  level. 

(2)  The  Black  Lung  Task  Force  further  recommended  that  the 
Workmen's  Compensation  Board  immediately  adopt  an  administra- 
tive regulation  ))ertaining  to  attorney  fees  in  black  lung  claims 
requiring  that  the  attorney  support  a  claim  for  fees  by  detailed 
affidavit,  specifying  the  number  of  hours  expended  and  entitled  him 
to  a  maximum  fee  in  an  amount  equal  to  52  weeks  of  an  award, 
unless  through  his  detailed  affidavit  he  can  justify  a  greater  fee. 

Since  the  time  of  those,  recommendations  further  action  has  been 
taken  by  the  Interim  Committee  of  the  Kentucky  State  Senate  on 
Labor  and  Industry.  That  committee  is  developing  aproposal  to 
eliminate  the  adversary  system  in  pneumoconiosis  replacing  it  with 
an  administrative  system. 

Finally,  the  Kentucky  Bar  Association  president,  mindful  of  the 
negative  effect  of  the  existing  condition  on  the  members  of  their 
profession,  has  empaneled  a  committee — of  himself,  I  have  been 
told — to  develop  recommendations  for  correcting  these  conditions 
through  their  OAvn  internal  processes. 

Now,  as  I  mentioned  before,  our  general  assembly  does  not  con- 
vene until  Januaiy  and  cannot  author  new  legislation  until  that  ses- 
sion, and  any  such  legislation  which  they  do  author  and  which  is 
signed  into  law  will  not  likely  become  effective  before  June  30,  1974. 
In  the  interim,  the  Kentucky  Workmen's  Compensation  Board  has, 
as  the  figures  reflect,  taken  a  much  harder  line  on  attorney  fee 
awards  than  ever  before  in  their  history.  Frankly,  we  are  concerned 
that  the  controversy  surrounding  attorney  fees  for  black  lung  cases 
will  ultimately  reflect  negatively  on  the  overwhelming  majority  of 
workmen's  compensation  cases  which  require  intensive  legal  investi- 
gation and  factual  presentation.  While  dealing  with  the  evident 
problem  in  the  area  of  black  lung,  we  must  be  extremely  careful  to 
assure  that  no  claimant  is  either  poorly  represented  or  entirely  unre- 
presented in  securing  an  award  for  an  occupational  injury  which  is 
rightfully  his. 
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The  thrust  of  all  this  is  that  the  problem  which  exists  in  Ken- 
tucky began  in  AVashington  with  the  passage  of  the  Coal  Mine 
Heafth  and  Safety  Act  and  subsequent  amendments,  but  the  system 
for  dealing  with  it  was  not  created  in  Washington.  It  was  created  in 
Kentucky.  And  the  ultimate  solution  will  not  come  from  Washing- 
ton. It  will  come  from  Kentucky.  We  know  what  is  best.  We  know 
how  to  resolve  it.  And  we  are  "^ about  the  business  of  getting  that 
done.  Our  goals,  yours  here  in  Washington  and  ours  in  Kentucky, 
are  the  same.  However,  I  would  be  remiss  if  I  did  not  say  to  you  at 
this  point  that  Kentucky's  hugh  financial  liability  is  a  direct  result 
of  the  Coal  :Mine  Health  and  Safety  Act  and  subsequent  amend- 
ments which  established  criteria  for  determination  of  disability  that 
enables  men  in  the  early  stages  of  pneumoconiosis  who  are  not  neces- 
sarily disabled  to  collect  fvdl  benefits.  Furthermore,  this  same  crite- 
ria which  allows  otherwise  healthy  men  to  collect  benefits  also  ren- 
ders them  unemployable  in  the  deep  coal  mining  industry. 

The  impact  of  'the  legislation,  it  should  be  pointed  out,  goes 
beyond  the  question  of  attorney  fees.  Kentucky  is  a  coal  State,  and 
the  problem  of  black  lung  legislation  has  had  its  impact  on  that 
industry.  But  the  day  cannot  be  far  off  when  other  States  with  other 
industrial  conditions  which  create  employment  hazards  will  find 
themselves  in  the  same  regrettable  condition.  After  black  lung  in 
Kentucky,  can  white  lung,  brown  lung,  and  the  whole  range  of  sili- 
cosis diseases  in  the  other  States  be  far  behind?  Don't  misunder- 
stand. Employees  who  are  victimized  by  occupational  diseases 
deserve  compensation.  But  no  industry,  however  healthy,  can  reason- 
ably afford  or  be  expected  to  absorb  the  costs  of  compensation  which 
reaches  back  into  history  long  before  the  disease  in  question  was  rec- 
ognized. 

We  appreciate  and  benefit  from  any  moral  support  that  the  U.S. 
Congress  can  provide,  but  Ave  strongly  urge  that  such  well-inten- 
tioned congressional  attention  not  manifest  itself  in  additional  legis- 
lation which  will  only  create  additional  problems. 

Thank  you. 

[Mr.  Yocom's  full  statement  follows :] 

Statement  of  James  R.  Yocom,  Kentucky  Labor  Commissioner 

Mr.  Chairman.  Members  of  the  Committee. 

I  appreciate  this  opportimity  to  appear  before  you  this  morning  for  the  pur- 
pose of  providing  you  information  regarding  the  now  controversial  attorney  fee 
structure  in  Kentuclty  which  has  resulted  in  explosive  incomes  for  a  handful 
of  attorneys  specializing  in  blaclv  lung  compensation  practice.  In  addition  to 
providing  information,  I  feel  that  it  is  an  even  more  important  responsibility 
of  mine  to  blow  away  the  clouds  of  misconceptions  that  have  been  created  by 
bad  information,  largely  but  not  exclusively  the  result  of  inadequate  and  inac- 
curate newspaper  reporting. 

I  am,  as  you  know,  Kentucky's  Commissioner  of  Labor.  In  that  capacity,  I 
am  responsible  for  the  administration  of  Kentucky's  Workmen's  Compensation 
Act.  However,  I  must  add  at  this  point  that  I  have  no  real  authority  over  the 
Board  or  the  law.  I  am  Custodian  of  the  Si>ecial  Fund  and  even  in  contested 
cases  where  there  isn't  a  valid  claim,  I  cannot  tell  the  Special  Fund  to  object 
to  an  attorney's  fee  because  Kentucky  law  states  that  only  the  employee  and 
his  attorney  are  privileged  to  object  to  the  attorney's  fee.  I  am  now  in  my  sev- 
enteenth month  of  service  in  this  office.  My  background  is  organized  labor  and 
my  home  is  highly  urbanized  Louisville,  Kentucky.  Before  assuming  this 
responsibility,  I  had  only  a  minimal  amount  of  experience  with  the  coal  mine 
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industry  and  with  rural  Kentucky.  Now,  however,  after  these  seventeen 
months  of  service  I  do  feel  qualified  to  come  before  you  today  and  testify  as 
an  expert  on  the  subject;  not  just  because  Washington  is  more  than  25  miles 
from  Kentucky  and  thus  fits  that  classic  American  definition  of  an  expert,  but 
because  I  have  had  an  intensive  education,  first-hand,  and  in  the  midst  of 
explosive  controversy  since  assuming  my  oflice.  No  problem  has  so  occupied  my 
time,  attention  and  energies  as  has  workmen's  compensation  and,  specifically, 
black  lung  benefits  and  the  attorney  fee  structure  which  brings  me  here  today. 

Workmen's  Compensation  is  the  oldest  social  legislation  in  the  Common- 
wealth of  Kentucky.  From  its  beginning,  in  1916,  to  this  date,  it  has  been  an 
adversary  system  requiring  that  legal  representation  on  both  sides  of  the  issue 
be  provided  to  raise  all  questions  in  the  proper  light  and  to  assure  that  all 
parties  have  an  equal  opportunity  to  have  their  case  heard  and  the  claim  adju- 
dicated in  a  judicial  process.  The  Workmen's  Compensation  Statute  has  under- 
gone many  changes.  In  1956  it  was  modified  to  embrace  all  occupational  dis- 
eases. In  1962  the  Kentucky  Court  of  Appeals  held  that  coal  workers' 
pneumoconiosis  was  within  the  definition  of  occupational  disease  according  to 
the  statutory  language.  Our  most  recent  General  Assembly  in  1972  further 
modified  and  liberalized  our  Workmen's  Compensation  Statutes,  and  our  next 
General  Assembly  which  will  covene  in  January  of  1974  will  most  certainly 
devote  a  great  deal  of  its  time  and  attention  to  the  question  of  such  additional 
statutory  changes  as  are  now  required  by  changes  in  social  and  economic  con- 
ditions. The  Statute,  while  not  perfect,  has  served  us  well.  And  the  adversary 
system,  which  has  remained  unchanged  throughout  these  60  years  has  likewise 
served  us  well. 

Now,  however,  we  are  forced  to  reexamine  not  only  the  structure  of  the 
Statute  itself,  but  the  structure  of  that  adversary  system,  and  that  reexamina- 
tion is  brought  on  as  a  direct  result  of  federal  intervention  in  this  traditional 
state  program.  Let  me  make  that  point  more  clear. 

First,  as  background,  let  me  briefly  cover  the  history  and  impact  of  black 
lung  claim  activity  in  Kentucky  and  black  lung  claim  activity  at  the  federal 
level  as  a  result  of  the  1969  Federal  Coal  Mine  Health  &  Safety  Act  and  sub- 
sequent 1972  black  lung  amendments.  In  the  year  immediately  preceding  the 
federal  legislation,  our  Workmen's  Compensation  Board  dealt  with  2,400 
claims,  not  2,400  black  lung  claims,  but  2,400  total  workmen's  compensation 
claims,  including  occupational  diseases.  In  1972,  there  were  3,000  claims  filed 
for  black  lung  alone,  and  in  1973  indications  are  that  the  figure  will  go  even 
higher.  Viewed  another  way,  in  that  four-year  span  our  liability  for  occupa- 
tional disease  has  risen  from  4.6  million  to  28  million.  Now  a  good  bit  of  this 
can  obviously  be  attributed  to  recognition  of  penumoconiosis  as  an  occupa- 
tional disease  and  the  impact  of  word-of-mouth  conversation  throughout  east- 
ern Kentucky  on  the  potential  for  fairly  easy  money  available  to  deep  miners. 
There  is,  however,  another  factor,  and  that  is  the  one  that  is  so  alarming  to 
us  in  Kentucky  and  has  directly  resulted  in  my  appearance  today.  The  factor 
that  I  refer  to  is  attorney  fees. 

The  federal  legislation  provided  an  intense  stimulus  toward  the  improvement 
of  black  lung  benefits  in  the  Commonwealth  of  Kentucky.  But  more  than  that 
it  provided  a  federal  subsidy  of  attorney  fees  in  such  a  way  tliat  a  claimant 
could  clearly  .see  that  he  could  file  his  claim  both  within  the  state  and  at  the 
federal  level  in  such  a  way  that  the  federal  government  would  pay  for  the 
services  of  his  attorney.  It  works  like  this :  the  Kentucky  law  provides  for  a 
maximum  attorney  fee  of  20%  of  the  settlement.  Further,  the  law  states  that 
the  fee  shall  be  paid  in  a  lump  sum.  Such  a  20%  attorney  fee  can  result  in  an 
attorney  payment  in  the  amount  of  approximately  $5,000.  Now  on  the  surface 
it  would  appear  that  fees  of  $5,000  present  an  undue  hardship  to  the  miner 
and  might  serve  to  cause  such  a  miner  to  carefully  consider  his  situation 
before  filing.  But  in  fact,  this  is  not  the  case  because  the  federal  legislation 
provides  a  de  facto  subsidy  of  these  fees.  The  following  example  based  on  the 
benefits  provided  under  the  new  Kentucky  law,  effective  July  1,  1973,  illus- 
trates this.  The  claimant  files  both  at  the  federal  and  state  levels.  Assuming 
his  claim  to  be  valid  and  compensable,  it  will  likely  be  honored  at  both  levels. 
If  the  federal  government  makes  an  award  prior  to  the  state  decision,  then 
that  award  will  begin  with  a  back  paycheck  covering  the  period  from  the  date 
of  filing  to  date  of  award.  The  attorney  may  receive  up  to  25%  of  this  first 
check   as   full   settlement  of  his   federal   fee.    Subsequently,    the   state   award 
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comes  through.  At  that  time,  the  federal  checks  cease  since  the  state  award 
will  be  greater.  The  attorney  fee  of  20%  will  be  commuted  to  a  lump  sum.  To 
compute  the  fee  the  miner's  life  expectancy  is  determined.  If  that  life  expec- 
tancy, for  example,  is  5  years,  then  his  benefits  will  be  calculated  to  be  $21,060 
and  his  attorney  fee  will  be  $4,212.  The  fee  will  be  paid  immediately  to  the 
attorney  in  full.  Payments  to  the  miner  will  begin  immediately  and  continue 
until  the  miner  has  received  $16,848.  At  that  time,  four  years  from  the  date  of 
filing,  the  payments  cease  to  allow  for  the  fee  previously  given  to  the  attorney. 
For  52  weeks,  no  state  checks  will  go  to  the  miner.  If  he  is  still  alive  after 
the  fifth  year,  then  the  state  payments  resume.  However,  during  that  year  of 
non-payment,  the  federal  government  resumed  its  payments  as  the  federal  law 
requires.  Since  the  federal  payments  increase  at  a  rate  of  approximately  5% 
annually,  during  that  52  weeks  of  state  non-payment,  the  miner  will  receive 
approximately  $82.50  weekly  from  the  federal  government,  amounting  to 
$3,696.  He  paid  his  attorney  $4,212,  but  he  only  lost  $516,  thanks  to  the  federal 
resumption  of  payment.  The  effect  is  clear — with  the  existence  of  both  laws 
the  federal  treasury  is  granting  a  subsidy  to  Kentucky  black  lung  attorneys. 
To  the  deep  coal  miner,  this  amounts  to  an  incentive  to  file  a  black  lung  claim. 

Now,  before  I  am  accused  of  unfairly  laying  all  the  blame  for  this  regret- 
table .situation  at  the  distant  doorstep  of  the  District  of  Columbia,  let  me  say 
that  we  recognize  that  a  large  part  of  the  problem  is,  in  fact,  ours.  Ours  by 
creation.  Ours  to  deal  with,  and  ours  to  resolve.  And  we  are  dealing  with  it, 
and  we  are  on  our  way  to  resolving  it.  Our  complaint  is  that  federal  interven- 
tion makes  the  resolution  of  this  problem  at  the  state  level  far  more  difficult. 

Our  efforts  to  correct  the  situation  have  been  significant.  One  year  ago,  90% 
of  all  of  the  awards  made  by  our  Workmen's  Compensation  Board  resulted  in 
a  payment  of  the  maximum  20%  fee.  This  year,  only  73.6%  of  the  awards 
have  resulted  in  the  maximum  20%  fee,  and  that  figure  is  declining  rapidly 
since  over  the  last  two  to  three  months  the  Workmen's  Compensation  Board 
has  begun  to  closely  follow  certain  guidelines  which  our  efforts  during  the  first 
half  of  the  year  set  forth. 

In  June  of  this  year  our  Governor.  Wendell  H.  Ford,  created  the  Black 
Lung  Task  Force  and  charged  it  with  the  responsibility  of  structuring  and  rec- 
ommending a  plan  for  implementation  of  a  system  which  would  deal  effec- 
tively, judicially  and  fairly  with  the  problem  that  at  that  point  had  gotten 
entirely  out  of  hand.  In  early  July,  the  Task  Force  recommendations  were  sub- 
mitted to  the  governor.  They  include  : 

(1)  A  revision  in  the  language  of  the  statute  granting  more  time  for  an 
examination  of  the  facts  of  the  case  in  the  hope  that  a  greater  percentage  will 
not  be  resisted  by  the  defense  on  the  basis  of  substantial  evidence  in  support 
of  a  claim,  combined  with  a  maximum  attorney  fee  in  such  cases  of  $750.  It 
became  apparent  to  the  Black  Lung  Task  Force  that  the  defense  was  often 
forced  into  the  position  of  resisting  a  claim  for  fear  that  the  statutory  time 
permitted  for  gathering  of  medical  evidence  would  lapse.  This  proposal  assures 
that  adequate  time  is  available  for  the  defense  to  gather  its  medical  evidence 
with  the  expected  result  that  notices  of  resistance  to  claims  will  not  be  filed 
unless  there  is  solid  and  valid  reason  for  believing  the  claim  to  be  faulty.  Our 
estimates  are  that  from  50-75%  of  all  black  lung  claims  would  be  non-resisted 
if  such  statutory  language  were  to  be  enacted,  and  consequently  attorney  fees 
could  be  exiJected  to  be  reduced  to  approximately  60%  of  their  existing  level. 

(2)  The  Black  Lung  Task  Force  further  recommended  that  the  Workmen's 
Compensation  Board  immediately  adopt  an  administrative  regulation  pertain- 
ing to  attorney  fees  in  black  lung  claims  requiring  that  the  attorney  support  a 
claim  for  fees  by  detailed  afBdavit,  specifying  the  number  of  hours  expended 
and  entitling  him  to  a  maximum  fee  in  an  amount  equal  to  52  weeks  of  an 
award,  unless  through  his  detailed  affidavit  he  can  justify  a  greater  fee. 

Since  the  time  of  those  recommendations  further  action  has  been  taken  by 
the  Interim  Committee  of  the  Kentucky  State  Senate  on  Labor  and  Industry. 
That  Committee  is  developing  a  proposal  to  eliminate  the  adversary  system  in 
penumoconiosis  replacing  it  with  an  administrative  system. 

Finally,  the  Kentucky  Bar  Association  president,  mindful  of  the  negative 
effect  of  the  existing  condition  on  the  members  of  their  profession,  has  empan- 
eled a  committee  of  himself,  I  have  been  told,  to  develop  recommendations 
for  correcting  these  conditions  through  their  own  internal  processes. 

Now,  as  I  mentioned  before,  our  General  Assembly  does  not  convene  until 
January  and  cannot  author  new  legislation  vmtil  that  session,  and  any  such 
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legislation  which  they  do  author  and  which  is  signed  into  law  will  not  likely 
become  effective  before  June  30,  1974.  In  the  interim,  the  Kentucky  Workmen's 
Compensation  Board  has,  as  the  figures  reflect,  taken  a  much  harder  line  on 
attorney  fee  awards  than  ever  before  in  their  history.  Frankly,  we  are  con- 
cerned that  the  controversy  surrounding  attorney  fees  for  black  lung  cases  will 
ultimately  reflect  negatively  on  the  overwhelming  majority  of  workmen's  com- 
pensation cases  which  require  intensive  legal  investigation  and  factual  presen- 
tation. While  dealing  with  the  evident  problem  in  the  area  of  black  lung,  we 
must  be  extremely  careful  to  assure  that  no  claimant  is  either  poorly  repre- 
sented or  entirely  unrepresented  in  securing  an  award  for  an  occupational 
Injury  which  is  rightfully  his. 

The  thrust  of  all  this  is  that  the  problem  which  exists  in  Kentucky  began  in 
Washington  with  the  passage  of  the  Coal  Mine  Health  &  Safety  Act  and  subse- 
quent amendments,  but  the  system  for  dealing  with  it  was  not  created  in 
Washington.  It  was  created  in  Kentucky.  And  the  ultimate  solution  will  not 
come  from  Washington.  It  will  come  from  Kentucky.  Our  relationship  to  the 
United  States  Congress  in  the  resolution  of  these  serious  problems  is  not 
unlike  that  of  the  football  coach  who  has  each  play  phoned  to  him  on  the  side- 
lines from  the  White  House.  AVe  know  what  is  best.  We  know  how  to  resolve 
it.  And  we  are  about  the  business  of  getting  that  done.  Our  goals,  yours  here 
in  Washington  and  ours  in  Kentucky,  are  the  same.  However,  I  would  be 
remiss  if  I  did  not  say  to  you  at  this  point  that  Kentucky's  huge  financial  lia- 
bility is  a  direct  result  of  the  Coal  Mine  Health  &  Safety  Act  and  subsequent 
amendments  which  established  criteria  for  determination  of  disability  that 
enables  men  in  the  early  stages  of  pneumoconiosis  who  are  not  necessarily  dis- 
abled to  collect  full  benefits.  Furthermore,  this  same  criteria  which  allows  oth- 
erwise healthy  men  to  collect  benefits  also  renders  them  unemployable  in  the 
deep  coal  mining  industry. 

The  impact  of  the  legislation,  it  should  be  pointed  out,  goes  beyond  the  ques- 
tion of  attorney  fees.  Kentucky  is  a  coal  state,  and  the  problem  of  black  lung 
legislation  has  had  its  impact  on  that  industry.  But  the  day  cannot  be  far  off 
when  other  states  with  other  industrial  conditions  which  create  employment 
hazards  will  find  themselves  in  the  same  regrettable  condition.  After  black 
lung  in  Kentucky,  can  white  lung,  brown  lung  and  the  whole  range  of  silicosis 
diseases  in  the  other  states  be  far  behind?  Don't  misunderstand.  Employees 
who  are  victimized  by  occupational  diseases  deserve  compensation.  But  no 
industry,  however  healthy,  can  reasonably  afford  or  be  expected  to  absorb  the 
costs  of  compensation  which  reaches  back  into  history  long  before  the  disease 
in  question  "was  recognized. 

We  appreciate  and  benefit  from  any  moral  support  that  the  United  States 
Congress  can  provide,  but  we  strongly  urge  that  such  well-intentioned  congres- 
sional attention  not  manifest  itself  in  additional  legislation  which  will  only 
create  additional  problems. 

Thank  you. 

Senator  Cook.  Thank  you  very  much,  Jim. 

There  is  one  think  I  would  like  to  cret  into  the  record  and  get  it 
very  clearly,  because  we  have  not  only  talked  and  read  extensively 
about  the  fact  that,  "these  large  fees  have  been  taken  from  the 
claimant,  they  have  been  taken  from  his  widow,  they  have  been 
taken  from  his  children."  To  get  this  straight,  vmder  the  system  as  it 
is  functioning  in  Kentucky  in  collaboration  with  the  Federal  Gov- 
ernment up  to  now,  up  to  the  rules  and  regulations  that  we  are  not 
yet  clear  about  and  we  are  not  familiar  with,  to  extend  the  words  of 
the  chairman,  these  may  have  come  out  of  funds  of  the  Federal  Gov- 
ernment, but  they  have  not  come  from  the  miner  and  they  have  not 
come  from  the  widow  and  they  have  not  come  from  the  children. 

Because  as  you  set  out  on  page  3,  as  I  understand  it  the  equation 
is  based  on  ,1  year  of  the  presumed  life  expectancy  of  the  miner 
based  on  the  charts  and  subject  to  the  charts  that  your  department 
has  relegated  to  you  under  the  State  statute.  And  you  take  that 
award  over  a  5 -year  period  and  you  take  1  year  of  that  award, 
which  is  the  last  year  of  the  determination  of  the  life  expectancy. 
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Now,  in  the  example  you  gave,  in  the  case  of  $21,060,  that  meant 
that  the  fifth  year,  on  your  determination  of  life  expectancy,  consti- 
tuted, first  of  all,  that  period  of  time  that  the  miner  would  not 
receive  checks  from  the  State  of  Kentucky.  In  the  situation  of 
$21,060,  that  represented  $1,212.  But  the  present  rate  of  compensa- 
tion under  the  Federal  program,  as  opposed  to  the  State  program,  in 
the  fifth  year,  by  administrative  procedure  from  your  records  to  the 
records  of  the  Social  Security  Department,  the  claimant  was  imme- 
diately picked  up  and  in  the  fifth  year  he  received  $3,696  rather 
than  $4,212.  If  he  was  still  alive  in  the  fifth  year,  he  went  back  on 
your  rolls. 

Mr.  YocoM.  That  is  correct. 

Senator  Cook.  After  $4,212.  So  therefore,  if  there  was  a  loss  by 
reason  of  an  acquisition  of  an  attorney  to  get  approval  of  his  claim, 
the  total  loss  to  the  claimant  or  his  widow  or  his  children  amounted 
to  $516,  Avhich  was  the  difference  between  the  State  level  of  payment 
in  the  fifth  year  and  the  Federal  level  of  payment  in  the  fifth  year. 

Mr.  YocoM.  That  is  correct. 

Senator  Cook.  So  when  we  read  about  the  fact — because  I  think 
Ave  ought  to  clear  it  up.  I  am  not  passing  judgment  on  the  system, 
but  I  think  we  ought  to  clear  up  a  great  deal  that  we  have  talked 
about,  that  we  have  taken  this  directly  from  the  miner,  that  Ave  have 
taken  it  directly  from  his  widow,  that  Ave  have  taken  it  directly 
from  his  children.  Actually,  Avhat  you  are  saying,  the  net  cost  to  the 
claimant  for  attorney's  fee,  Avhere'  his  total  recovery  is  $21,060,  his 
cost  for  attorney's  fee  was  $516. 

Mr.  YocoM.  In  this  example,  that  is  correct. 

Senator  Cook.  The  example  that  you  gave  ? 

Mr.  YocoM.  That  is  correct. 

Senator  Cook.  And  the  rest  of  the  payment  Avas  a  subsidized  pay- 
ment in  effect  from  the  Federal  GoA^ernment  because  of  the  respec- 
tive systems  as  they  functioned. 

Mr.  YocoM.  Right.  Under  our  neAv  law,  Senator,  effective  July  1 
of  this  year,  of  course,  we  have  lifetime  benefits.  And  prior  to  that 
time,  our  benefits  we  ran  on  425  Aveeks  schedule.  Noav  on  all  of  those 
awards— and  Ave  haven't  made  any  aAvards,  I  don't  think — that  go 
beyond  the  425  Aveeks,  the  cases  that  Avere  filed  after  July  1,  none  of 
those  have  been  adjudicated  at  this  point.  So  we  are  still  working  at 
this  point  Avith  the  Federal  subsidy  taking  over  at  the  end  of  the 
Kentucky  award  system  Avhich,  of  course,  Avould  haA^e  been — at  this 
point,  there  has  been  no  dollars  of  Federal  subsidy,  because  none  of 
the  claims  have  gone  longer. 

Senator  Cook.  In  other  words,  at  this  stage  of  the  game,  because 
of  the  act  and  because  of  the  years  invoh^ed,  the  funds  that  had  been 
expended  for  attorneys'  fees  from  your  level  have  all  been  out  of 
State  funds  ? 

Mr.  YocoM.  State  funds  only. 

Senator  Cook.  And  they  liave  not  been  out  of  Federal  funds  at 
all? 

Mr.  YocoM.  And  have  been  paid  for  by  insurance  carriers. 

Senator  Cook.  Noav,  on  page  5,  Jim.  you  refer  to,  "the  committee 
is  developing  a  proposal  to  eliminate  the  adA^ersary  system  in  pneu- 
moconiosis replacing  it  with  an  administratiA'e  system." 
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Can  you  kindly  give  us  an  idea  of  what  you  have  in  mind  on  an 
administrative  system  as  opposed  to  the  adversary  system  ? 

Mr.  YocoM.  I  wish  I  could,  Senator.  My  brother  happens  to  be 
Senator  Yocom,  the  chairman  of  the  subcommittee,  and  very 
frankly,  I  haven't  had  a  chance  to  discuss  it  wnth  him.  He  is  going 
to  meet  with  Ms.  Snyder  on  October  4.  But  I  do  know  the  general 
intent  is  to  be  an  administrative  procedure  up  to  the  point  of  denial 
and  then  an  adversary  system  take  over. 

Senator  Cook.  In  other  w^ords,  from  what  you  learned  today  from 
the  Department  of  Labor,  do  you  feel  the  system  is  very  much 
changed  at  all  under  the  Department  of  Labor  proposed  to  go  into 
operation  on  January  1,  as  it  is  now? 

Mr.  YocoM.  I  can't  see  that  it  will. 

Senator  Cook.  I  have  to  excuse  myself.  We  have  10-minute  roll- 
calls  and  we  will  be  right  back. 

[Brief  recess]. 

Senator  Cook.  What  was  the  first  year  that  payments  were  made? 

Mr.  YocoM.  Actually  payments  since  1962,  first  awards,  and  I 
think  in  1964,  the  liability  was  around  $2  million. 

Senator  Cook.  Do  you  have  any  idea  what  the  liability  was  last 
year,  for  instance  ? 

Mr.  YocoM.  $23  million  and  expected  to  be  $28  million  this  year. 

Senator  Cook.  Did  you  have  in  your  statement  the  number  of 
attorneys'  fees  that  have  been  paid?  For  instance,  do  you  have  any 
years,  and  so  on,  and  the  amounts  ? 

Mr.  YocoM.  The  amounts  of  attorneys'  fees  ? 

Senator  Cook.  I  think  you  said  in  here,  didn't  you,  in  1972,  wasn't 
it,  the  payments — and  I  have  in  my  mind,  $3.8  million 

What  I  wanted  to  ask  you,  Mr.  Commissioner,  what  reflection  has 
this  had — and  I  don't  know  whether  you  can  dissect  it  from  the 
amount  of  payments  and  amount  of  legal  fees — but  what  reflection 
has  this  haci,  these  fee  payments,  on  the  insurance  premium  and  sta- 
bility of  the  fund  in  Kentucky?  Can  you  give  us  an  analysis  of 
that? 

Mr.  Yocom.  The  fund  has  just  run  rampant  against  the  liabilities, 
obviously.  I  know  the  College  of  Business  and  Economics  of  the 
University  of  Kentucky  study  for  us  showed  the  liabilities,  of 
course,  w^hich  will  be  $28  million  this  year;  by  the  end  of  the  year 
1975-76  will  be  projected  to  $56  million  in  liabilities. 

Senator  Cook.  That  is  just  pneumoconiosis;  right? 

Mr.  YocoM.  Right. 

Senator  Cook.  $56  million  by  1974-75  ? 

Mr.  Yocom.  Right.  So  you  can  see  we  are  hurting  our  industry 
already.  You  may  have  read  in  the  paper,  with  our  increase,  four 
mines  closed  last  week  in  Kentucky,  and  the  only  reason  was  they 
were  unable  to  economically  operate  them  any  longer. 

Senator  Cook.  How  many  men  did  they  lay  off  as  a  result  of  this ; 
do  you  have  any  idea  ? 

Mr.  Yocom.  No,  I  don't  think  there  were  any  figures.  It  was  a 
newspaper  article  that  I  read.  But  there  have  been  a  number,  I 
think  40  mines,  putting  roughly  4,000  people  out  of  work  in  the  last 
2  years. 

Senator  Cook.  Forty  mines  have  been  closed  in  Kentucky?  Could 
you  give  us  data — as  you  well  know,  this  record  will  be  open  for  a 
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period  of  30  days — on  the  number  of  coal  mines  in  operation,  let's 
say  starting  with  the  first  ma]  or  year  of  black  lung  compensation 
under  the  State  program,  and  give  us  a  figure  of  mines  that  are 
operating  and  employees  in  the  coalfields. 

Mr.  YocoM.  Yes,  I  can. 

Senator  Cook.  You  can  get  those  and  submit  them  for  the  record. 

Mr.  YocoM.  Yes,  I  will.* 

Senator  Cook.  What  kind  of  insurance  adjustments  have  been 
made.  For  instance,  if  you  have  them,  in  percentage  figures,  on  the 
percentage  of  increase  in  premiums,  as  a  result  of,  let's  say  starting 
with  1965, 1966, 1967, 1968,  all  of  the  way  through  to  1972  ? 

Mr.  YocoM.  Bear  with  me  1  second.  Yes.  In  1968,  it  was  for  a 
large  miner,  $13.80. 

Senator  Cook.  What  does  that  $13.80  represent? 

Mr.  YocoM.  For  each  $100  payroll. 

Senator  Cook.  $13.80  per  liundred. 

Mr.  YocoM.  Per  hundred,  and  in  1973,  it's  $43.47  or  116.5-percent 
increase.  And  the  small  mine  in  1968  was  $17 

Senator  Cook.  May  I  correct  you  just  a  minute.  The  figure  I  have 
is  the  116.5  percent  increase  which  is  only  the  increase  from  1973 
over  1972. 

Mr.  YocoM.  That  is  correct. 

Senator  Cook.  That  the  cost  per  hundred  dollars  of  payroll  in  19— 
well,  let's  go  through  it :  1968,  the  workmen's  comp  cost  per  hundred 
of  payroll  was  $13.80. 

Mr.  YocoM.  1972  it  was  $20.80. 

Senator  Cook.  And  1971  was  $15.87. 

Mr.  YocoM.  That  is  correct. 

Senator  Cook.  1972,  $20.08.  And  1973  was  $43.47. 

Mr.  YocoM.  That  is  correct. 

Senator  Cook.  So  the  increase  of  116.5  percent  per  hundred  dol- 
lars of  wages  was  just  between  1972  and  1973? 

Mr.  YocoM.  That  is  correct. 

Your  small  mines :  it  was  $17.21  in  1968 ;  in  1972,  it  was  29.39 ;  in 
1973,  it  was  60.60  or  160.2  percent  increase. 

Senator  Cook.  In  1  year  ? 

Mr.  YocoM.  1972-73. 

Senator  Cook.  Do  you  have  any  projections  as  to  what  it  could  be 
in  1964? 

Mr.  YocoM.  The  projections  are  the  $43.47  would  go  to  approxi- 
mately $64. 

Senator  Cook.  $64  even  ? 

Mr.  YocoM.  $64,  and  the  $60.60  would  go  to  $90. 

Senator  Cook.  This  is  1974? 

Mr.  YocoM.  Right. 

Senator  Cook.  And  the  $60.60  will  go  to  $90. 

Mr.  YocoM.  Correct. 

Senator  Cook.  I  think,  Jim,  that  is  all  I  really  want  to  ask  you. 

Mr.  YocoM.  I  would  like  to  point  out  one  thing,  ^¥i\en  1  was  lis- 
tening to  Mr.  Smith's  testimony,  one  of  the  things  that  the  chairman 
kept  going  back  to,  the  liability,  the  $5,000  for  each  attorney  fee 
that  the  taxpayer  was  going  to  pick  up. 

Well,  actually,  had  there  been  no  attorney  in  those  cases,  and  the 

*See  page  360. 
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person  would  have  filed  their  own  claim,  they  would  most  likely 
have  lost  it  at  the  Kentucky  level,  the  State  level,  which  would  have 
been  $25,000  saving  to  Kentucky.  So  actually,  in  each  case,  instead 
of  being  $5,000  liability  to  the  taxpayer,  there  was  actually  $20,000 
asset.  Because  we  more  than  likely  would  not  have  paid  any  of  those 
claims  under  our  system  had  they  tried  to  adjudicate  their  own 
cases. 

Senator  Cook.  This  is  speculation.  Under  the  regulations  that 
have  been  proposed  by  the  Department  of  Labor,  so  that  as  of  Janu- 
ary 1 — well,  actually  as  of  July  1 — what  do  you  feel  the  chances  are 
of  the  respective  States  ? 

After  all,  you  have  talked  with  the  States  of  West  Virginia  and 
Virginia,  I  a*m  sure,  in  regard  to  this  problem  and  the  spiraling  cost' 
of  compensation  insurance.  What  do  you  feel  are  the  chances  of  the 
States  complying  with  the  regulations  of  the  Secretary  of  Labor  ? 

Mr.  YocoM.  I  don't  really  think  there  is  going  to  be  too  much  of  a 
chance  that  any  of  us  will  comply  because  our  general  assemblies,  as 
I  understand  it  now,  at  least  the  one  in  Kentucky,  is  going  to  be 
harder  now  to  get  any  more  liberalized  changes  in  the  law  because 
of  the  increased  costs  that  we  looked  at  this  past  year. 

Now,  Virginia — I  understand  they  had  someone  from  Social  Secu- 
rity holding  their  hand  while  they  wrote  their  law,  and  2  weeks 
after  the  Government  signed  it  into  law,  they  were  out  there  in  non- 
compliance. 

So  it  changes  from  day  to  day.  And  we  did  the  same  thing  when 
we  wrote  our  Senate  bill  184,  which  is  now  workmen's  comp  in  Ken- 
tucky. We  had  people  down  from  the  Department  of  Labor,  trying 
to  follow  the  Presidential  advisory  committee  that  made  recommen- 
dations for  compensation,  and  we  tried  to  follow  those  guidelines  to 
present  a  model  act  and  we  thought  we  had  one,  and,  of  course,  the 
criteria  has  changed  from  day  to  day  and  the  last  criteria  that  I 
saw,  Kentucky,  was  nowhere  near  compliance. 

So  I  would  say  it  would  be  difficult  for  us  to  be  in  compliance  at 
this  point  and  don't  really  see  a  great  incentive  for  us  to  be. 

Senator  Cook.  Jim,  if  the  State  authorized  $28  million  in  benefits 
in  1972,  and  $56  million  in  benefits  in  1973,  and  these  particular 
figures  attributed  only  to  claims  approved  for  pneumoconiosis,  do 
you  have  the  figures  on  how  much  the  workmen's  comp  board  in 
Kentucky  approved  on  all  other  industrial  claims  that  came  before 
them  in  1972-73  ? 

Mr.  YocoM.  I  don't  have  them  available  with  me  but  I  can  get 
them. 

Senator  Cook.  Can  you  give  us  a  rough  idea  of  what  they  might 
be? 

Mr.  YocoM.  Now  ? 

Senator  Cook.  Yes.  Do  you  have  any  idea  ? 

Mr.  YocoM.  I  imagine  we  are  totally  preoccupied  with  black  lung 
aspects  of  it. 

Senator  Cook.  I  wouldn't  want  you  to  make  a  mistake.  But  you 
will  provide  those  figures?  In  other  words,  so  that  we  have  a  com- 
parison between  the  sums  of  money  paid  out 

Mr.  YocoM.  I  think  a  close  comparison  will  be,  we  are  mailing  out 
2,000  checks  semimonthly  from  the  workmen's  comp  and  3,500  from 
the  fund. 
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Mr.  Hawkixs.  Black  limp;  is  far  the  heavier  burden. 

Senator  Cook.  Let's  go  through  this  again.  You  mail  how  many 
checks? 

Mr.  YocoM.  Two  thousand,  roughly,  we  are  mailing  from  work- 
men's compensation  and  3500  from  special  fund.  So  there  is  almost 
75  percent  more. 

Senator  Cook.  Thirty-five  hundred  are  pneumoconiosis? 

Mr.  YocoM.  That  would  be  96  percent  pneumoconiosis  out  of  the 
fund.  Out  of  the  3,500. 

Senator  Cook.  Thank  you. 

Ms.  Frank.  I  just  have  two  questions.  You  stated  in  great  detail 
just  how  the  attorneys'  fees  are  paid  and  said  that  in  a  5-year  award 
the  attorney's  fee  is  taken  out  of  the  last  year.  When  actually  does 
the  attorney  receive  his  check  for  the  amount  he  has  been  awarded? 

Mr.  YocoM.  After  the  Board  renders  its  opinion,  then  the  attor- 
ney makes  the  motion  for  his  fee  and  then  the  Board  then  makes 
another  award  as  to  what  the  fee  will  be.  And  at  that  point,  if  it  is 
against  the  fund  or  against  workmen's  compensation,  we  set  up  and 
pay  them. 

Ms.  Frank.  So  the  attorney  receives  his  fee  right  after  the  deter- 
minations are  made  and  doesn't  have  to  wait  until  the  fifth  year  ? 

Mr.  YocoM.  No.  He  gets  his  as  soon  as  the  case  is  brought  to  con- 
clusion. 

Ms.  Frank.  My  second  question.  Mr.  Smith  testified  earlier  today 
that  he  was  a  member  of  the  State  workmen's  compensation  board 
from  1960  to  1965.  All  of  the  members  of  this  board  are  attorneys 
and  they  are  the  ones  who  pass  on  the  awards,  as  I  understand  it.  I 
wonder  if  you  know  what  the  incidence  is  of  attorneys  who  have 
been  members  of  the  board,  coming  before  the  board  after  they 
stepped  down,  and  arguing  motions  for  attorneys'  fees  ? 

Mr.  YocoM.  I  would  have  no  idea,  but  I  would  be  certain  that 
almost  any  person  that  has  sat  on  the  board,  if  they  did  not  retire 
completely  from  law  practice,  would  certainly  be  wanting  to  practice 
workmen's  comp  law,  they  should  be  more  than  expert  at  that.  Their 
qualifications  now  are  that  of  Circuit  Judge  of  Kentucky.  The  same 
qualifications  to  be  a  board  member. 

Ms.  Frank.  I  mean  to  infer  no  impropriety  but  what  occurs  to 
some  of  us  here  is  perhaps  it  is  easier  for  attorneys  who  have  been 
members  of  the  board  to  argue  before  their  own  friends  and  those 
who  served  on  the  board  with  them  for  the  maximum  awards. 

Mr.  YocoM.  The  board  isn't  hearing  oral  argimients,  it  is  only 
receiving  briefs. 

Senator  Cook.  No,  no.  Let  me  say  in  all  fairness,  Jim,  I  don't 
want  to  get  into  the  argument,  but  the  best  lobbyists  we  have  up  in 
Washington  are  those  people  who  used  to  be  chief  counsel  on  a  par- 
ticular staff  or  chief  counsel  of  a  particular  committee  and  they  then 
leave  here  and  all  of  a  sudden  wind  up  being  a  chief  lobbyist  for 
this  organization  or  that  organization.  And  obviously  their  expertise 
in  this  field  is  rather  phenomenal. 

And  I  think  what  I  would  much  rather  try  to  believe — I  don't 
know,  most  lawyers  within  the  Kentucky  bar  know  each  other  and 
have  an  association  with  each  other,  but  I  always  found  when  I  had 


24^625   O  -  74  --  24 


360 

to  hear  cases  in  the  position  that  I  was  in,  that  I  usually  bent  over 
backwards  being  tougher  against  those  I  knew  than  those  I  didn't 
know. 

Mr.  YocoM.  I  thought  the  line  of  questioning  you  were  trying  to 
find  out,  in  written  opinion  to  petition  the  board  for  an  award,  that 
someone  who  had  been  a  board  member  would  have  a  better  oppor- 
tunity in  a  petition  of  getting  the  full  20  percent.  I  thought  that 
was  what  you  were  driving  at. 

Ms.  Frank.  I  was  just  asking.  I  wasn't  implying  a  result  either 
way,  and  again,  I  wasn't  implying  any  impropriety  on  behalf  of 
those  who  file  these  motions. 

Mr.  YocoM.  I  was  going  to  say  the  motion  itself,  the  law  as  I  read 
it,  is  basically  the  same  if  it  is  an  attorney  that  has  been  practicing, 
or  one  that  it  may  have  been  the  first  time  I  ever  saw  his  name. 
Their  motion  for  fee  is  pretty  much  the  same. 

Senator  Cook.  Thank  you  very  much,  Jim.  Delighted  to  have  you 
here. 

Jim,  one  more  question.  If  you  are  aware,  have  other  states  estab- 
lished a  task  force  on  black  lung  such  as  Kentucky  has  ? 

Mr.  YocoM.  I  don't  think  a  task  force  per  se.  I  have  met,  myself, 
with  Pennsylvania,  Virginia,  and  West  Virginia,  once  here  in  Wash- 
ington and  once  in  Frankfort,  trying  to  work  together.  And,  of 
course,  we  were  all  hoping  that  we  could  get  an  extension. 

Senator  Cook.  I  just  think  you  ought  to  be  commended  for  estab- 
lishing a  task  force  to  look  into  these  things,  to  see  if  you  could 
come  up  with  a  clear  view  to  present  to  the  State  legislature  at  the 
next  session.  I  think  you  ought  to  be  commended  for  having  done  it 
and  moved  in  that  direction. 

Mr.  YocoM.  Thank  you.  Senator.  Let  me  say  it  has  been  a  pleas- 
ure for  us  to  be  here  today.  I  am  quite  surprised  that  you  seemed  to 
be  on  top  of  your  workmen's  compensation. 

It  is  amazing,  as  I  sat  here  today,  and  you  are  talking  about 
Social  Security  Administration,  and,  of  course.  West  Virginia  and 
Kentucky.  This  is  one  of  the  more  confusing  problems  I  have  ever 
gotten  into  in  my  life,  as  far  as  black  lung. 

Senator  Cook.  I  asked  Mr.  Nelson  and  I  will  ask  you,  have  you 
heard  some  States  asserting  the  fact  that  receiving  the  award  in  a 
particular  State  was  really  almost  out  of  the  question  and  therefore 
allowing  the  Federal  Government  to  assume  jurisdiction  over  it? 
Have  you  also  been  aware  this  has  been  the  practice  in  some  juris- 
dictions ? 

Mr.  YocoM.  Yes. 

Senator  Cook.  Thank  you. 

[Testimony  resumes  at  p.  372.] 

Commonwealth  of  Kentucky, 

Department  of  Labor, 
Frankfort,  Ky.,  October  31,  1973. 

Addendum  to  statement  of  James  R.  Yocom. 
UG — Underground  mine. 
S — Strip  Mine. 
A — Auger  mine. 
A-S — Auger-strip  mine. 

James  R.  (Jim)  Yocom,  Commissioner. 
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Year  and  Type 

1960^ 

Underground  mine.. 

Strip  mine 

Auger  mine. 

Total 

1961: 

Underground  mine.. 

Strip  mine 

Auger  mine 

Total 

1962: 

Underground  mine.. 

Strip  mine.. 

Auger  mine. 

Total 

1963: 

Underground  mine.. 

Strip  mine. 

Auger  mine 

Total 

1964: 

Underground  mine.. 

Strip  mine 

Auger  mine 

Total 

1965: 

Underground  mine.. 

Strip  mine... 

Auger  mine 

Total 

1966: 

Underground  mine.. 

Strip  mine 

Auger  mine 

Total 

1967: 

Underground  mine.. 

Strip  mine 

Auger  mine 

Total 

1968: 

Underground  mine.. 

Strip  mine 

Auger  mine 

Total. 

1969: 

Underground  mine. 

Strip  mine 

Auger  mine 

Auger-strip  mine... 

Total 

1970: 

Underground  mine. 

Strip  mine 

Auger  mine 

Auger-strip  mine... 

Total 

1971: 

Underground  mine. 

Strip  mine 

Auger  mine 

Auger-strip  mine... 

Total 

1972: 

Underground  mine. 

Strip  mine 

Auger  mine 

Auger-strip  mine... 

Total 


2,637 
144 
105 


2,714 

2,338 
123 
117 


2,578 

2,274 
145 
95 


2,514 

2,259 
138 
100 


2,497 

2,008 
115 
106 


Average  number  of 

men  employed  in 

Number  of  coal       Number  of  men    each  licensed  mine 

mines  licensed  employed  (underground  mine) 

31,248  11.8 

2,837 

888 

2,886  34,973 

2,455  27,767  11.3 

147  2,569 

112        825 

31,161  

25,773  11.0 

2,463  

836  

29,072  

26,219  11.5 

2,775 .- 

723 

29,717 

25,000  11.1 

2,550 

970  

28.520 

23,322  11.6 

2,618 

802 .-.- 

26,742 

22,188  12.98 

2,874 

744 

25,806 

21,  068  13. 03 

3,143 

685 

24,8%  

19,900  14.05 

3,426  

582 

23,908 

19,286  14.60 

2,673 

515 

2,072 

24,546 

21, 003  14. 16 

3,605 

400 

3,253 

28,261  

21, 242  16.  % 

4,691  

472 

4,951 

31,356 

20,865  21.84 

4,269 

473 

5,383 

1,684  30,990 


2,229 

1,709 
130 
93 


1,932 

1,616 
144 
111 


1,871 

1,416 
166 
93 


1,675 

1,321 
92 
66 
171 


1,650 

1,483 
177 
73 
325 


2,058 

1,252 
266 
81 
495 


2,094 

955 

158 

78 

493 
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DEFINITION    OF    COLUMN    HEADINGS 

1.  Number  of  Coal  Mines  :  Total  number  of  coal  mines  licensed  in  calendar  year. 

2.  Number  of  Men  Employed :  Total  number  of  workers  in  or  about  the  coal 
mines. 

3.  Average  number  of  men  employed  in  each  licensed  mine  ( UG  only )  :  deter- 
mined by  dividing  the  total  number  of  underground  workers  by  the  total  number 
of  underground  mines  licensed  in  the  year. 

INFORMATION    FEOM    DEPARTMENT    OF    MINES    AND    MINERALS    ANNUAL   REPORT 

Possible  explanations  for  the  high  increase  in  number  of  licenses  issued  in  1970 
and  1971  were  offered  by  a  representative  of  the  Kentucky  Department  of  Mines 
and  Minerals.  First,  he  states  that  there  was  a  high  demand  and  an  accompan- 
ing  high  price  for  coal.  Second,  it  was  felt  that  some  companies  feared  the  passage 
of  the  1969  Federal  Mine  Health  and  Safety  Act.  Mine  owners  licensed  more  mines 
than  normal  because  the  strict  safety  laws  of  the  1969  Act  would  not  effect 
them.  This  increase  also  resulted  in  a  lower  overall  average  percentage  of  active 
mines.  The  overall  average  percentage  of  active  mines  has  been  about  75%.  The 
table  below  shows  the  1970  and  1971  percentage  of  all  active  mines  and  the  per- 
centage of  active  underground  mines. 

1971: 

Total  mines  licensed 2,  094 

Total  active  mines 1,  357 

Percent .  64 

Total  underground  mines  licensed 1,  252 

Total  underground  mines  active 724 

Percent .  57 

1970: 

Total  mines  licensed 2,  058 

Total  active  mines 1,  464 

Percent .  71 

Total  underground  mines  licensed 1,  483 

Total  underground  mines  active 968 

Percent .  65 

The  representative  pointed  to  other  reasons  for  companies  not  working  a  mine. 
For  example,  some  coal  companies  simply  run  out  of  coal  and  end  production. 
Others  stop  because  of  the  inability  to  meet  set  safety  standards.  Stoppage  and 
weather  are  other  reasons  (re.,  some  small  coal  companies  are  tucked  away  in 
areas  which  are  inaccessible  by  road  in  rainy  and  snowy  seasons).  Another 
point  is  that  companies  often  license  more  mines  than  they  can  work  at  any  one- 
time. 

TOTAL  AMOUNT   PAID   OUT   BY   SPECIAL  FUND   IN   CALENDAR   YEARS  1972   AND   1973 

Total  amount  paid  for  black  lung  and  reimbursement  for  1972 

and  1973 $34,790,811.  98 

Black  lung  (95.93  percent) 33,  373,  428.  61 

Reimbursement  (4.07  percent) 1,  417,  383.  37 

Total  amount  paid  out  in  1973  for  black  lung  and  reimbursement.     15,  872,  928.  82 

Black  lung  (95.68  percent) 15,  186,  927.  53 

Reimbursement  (4.32  percent) 686,  001.  29 

Total  amount  paid  out  in  1972  for  black  lung  and  reimbursement.     18,  917,  883.  16 

Black  lung  (96.13  percent) 18,  186,  501.  08 

Reimbursement  (3.8  percent) 731,  382.  08 
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PERCENTAGE  OF  BLACK  LUNG  AWARDS  AS  TO  TOTAL  AWARDS  GIVEN  BY  WORKMEN'S  COMPENSATION  BOARD 

Black  lung  setup 
Year  Board  award  for  payment  Percent 


1968-69                                                               $9,034,966.23  $4,888,934.70  54.11 

1969-70'"" -      -  11,696,672.40  5,435,764.67  46.47 

1970-71 " 26,992,425.40  11,644,058.27  43.13 

1971_72 " """"              29,836,698.00  22.669,595.87.  75.98 


POTENTIAL  LIABILITY   FOR   SPECIAL  FUND  1972  AND  1973 

Black  lung $22,819,537.38 

Occupational  disease yj^-^,  ^'^6.  uy 

ACTUAL  PAYMENTS  OF  BLACK  LUNG  FOR  FOLLOWING  FISCAL  YEAR 

1968  to  1969 $2,856,109.40    1970  to  1971 $6,582,141.58 

1969  to  1970 4,039.851.70    1971  to  1972 14,239,506.88 


Yours  very  truly, 


James  R.  Yocom, 
Commissioner,  Department  of  Labor. 


Black  Lung  Task  Force,  Final  Report  and  Recommendations 
July  5,  1973 

As  a  result  of  the  proceedings  of  its  two  lengthy  meetings  on  June  25  and 
June  29,  1973,  the  Black  Lung  Task  Force  of  the  Commonwealth  of  Kentucky 
is  pleased  to  submit  this  report  and  recommendations  for  action. 

I.    summary  of  EXISTING  CIRCUMSTANCES 

The  Task  Force  has  gleaned  much  background  data  from  a  report  entitled 
"Black  Lung:  An  Analysis  of  the  Social  and  Economic  Impact  of  Compensa- 
tion in  Kentucky  for  Coal  Miner's  Pneumoconiosis"  by  Public  Systems,  Inc. 
dated  April  16,  1973  (Appendix  I).  Additionally,  the  memorandum  of  June  25, 
1973,  submitted  by  James  R.  Yocum  to  the  Black  Lung  Task  Force  (Appendix 
II ) ,  has  served  as  a  reference  to  recent  activities  in  this  area. 

Kentucky's  Workmen's  Compensation  Law  is  embodied  in  Chapter  342  of  the 
Kentucky  Revised  Statutes.  This  legislation,  as  substantially  amended  by  the 
1972  General  Assembly,  holds  coal  worker's  pneumoconiosis  to  be  a  compen- 
sable disease  under  the  terms  of  workmen's  compensation.  The  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969,  and  the  Black  Lung  Amendments  of  1972, 
through  Title  IV  of  that  Act  (Appendix  III)  embodies  the  Federal  legislation 
holding  coal  worker's  pneumoconiosis  to  be  a  compensable  disease  and  creates 
Federal  authority  and  machinery  for  the  administration  of  Federal  involve- 
ment in  this  area. 

The  Federal  Act  establishes  an  initial  phase  of  Federal  involvement  (Part  B 
of  Title  IV)  under  which  valid  claims  filed  by  the  Nation's  coal  miners  were 
paid  from  the  Federal  Treasury.  (The  1972  amendments  liberalized  the  stand- 
ards for  determination  of  pneumoconiosis  and  extended  the  life  of  Part  B 
until  June  30,  1973). 

Chapter  342  of  the  Kentucky  Revised  Statues,  as  amended  by  the  19  < 2  Gen- 
eral Assembly,  becomes  effective  on  the  day  after  the  last  day  of  Part  B  of 
Title  IV.  On  July  1,  1973,  the  Federal  Act  entered  Part  C  during  which  valid 
claims  filed  by  miners  with  the  Federal  government  will  be  paid  by  an  assess- 
ment against  the  responsible  coal  mine  operator,  unless  the  state  in  which 
such  miner  lives,  has  a  pneumoconiosis  law  held  to  be  "adequate"  by  the  U.S. 
Department  of  Labor.  If  such  state  law  is  held  to  be  adequate  then  the  Fed- 
eral government's  responsibility  for  pneumoconiosis  claims  in  that  state  is 
entirely  abandoned.  Kentucky's  law  is  not  "adequate"  by  the  existing  Federal 
standards  and  consequently,  we  have  entered  into  a  period  where  claims  filed 
at  the  Federal  level  will  be  assessed  against  the  responsible  coal  mine  opera- 
tor. 

It  should  be  noted  that  Kentucky's  benefit  schedule  for  valid  state  claims  is 
in  excess  of  the  Federal  benefit  schedule  and  consequently  any  claim,  filed  and 
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awarded  both  in  Kentucky  and  at  the  Federal  level,  will  be  paid  through  the 
state  system  rather  than  through  the  Federal  system.  Any  claim  honored  at 
the  Federal  level  and  not  at  the  State  level  will  however  be  paid  by  the 
responsible  coal  mine  operator  and  because  of  the  differences  in  determination 
standards,  a  great  many  claims  in  this  later  category  will  apparently  be  filed. 
A  separate  memorandmn  from  Public  Systems,  Inc.  to  James  R.  Yocum  enti- 
tled "Comment  on  Federal  Criteria  for  State  Assumption  of  Black  Lung 
Responsibility"  dated  April  17,  1973  (Appendix  IV)  provides  a  detailed  analy- 
sis of  these  Federal  requirements  and  indicates  those  areas  in  which  Kentuc- 
ky's law  is  not  in  compliance. 

Recently,  Carl  D.  Perkins  (D.,  Ky.),  Chairman  of  the  House  Education  and 
Labor  Committee  has  submitted  legislation  for  an  additional  extension  of  Part 
B  through  June  30,  1975  (Appendix  V).  The  primary  objection  of  the  exten- 
sion legislation  is  to  make  certain  that  those  inactive  miners  and  the  widows 
of  deceased  miners  shall  have  an  adequate  opportunity  to  file  claims  under 
Part  B  in  keeping  with  the  original  intent  of  the  original  legislation.  It  is 
interesting  to  note  that  the  four  states  whose  residents  are  responsible  for 
two-thirds  of  the  Federal  claim  activity  (Kentucky,  Pennsylvania,  West  Vir- 
ginia and  Virginia)  have  all  undergone  revisions  in  their  workmen's  compensa- 
tion legislation  in  the  last  three  years  and  that  they  all  now  provide  benefits 
to  victims  of  black  lung  in  excess  of  those  prescribed  in  the  Federal  legisla- 
tion. A  separate  effort  is  under  way  toward  a  full  investigation  of  the  existing 
law  in  each  of  these  states  with  the  objective  of  mobilizing  their  combined 
political  resources  toward  a  more  reasonable  approach  to  the  problem  at  the 
Federal  level.  The  results  of  that  investigation  will  be  submitted  to  you  sepa- 
rately on  its  completion. 

The  specific  directive  of  the  Task  Force  has  been  to  propose  an  agreed  upon 
solution  for  Federal  legislation  and  to  develop  a  program  for  rectifying  the 
escalation  of  attorney's  fees  within  the  state  system.  This  latter  problem  has 
not  only  been  the  source  of  some  diflBculty  and  confusion  in  Kentucky,  it  has 
also  resulted  in  considerable  adverse  Congressional  reaction  to  Congressman 
Perkins  extension  bill.  Consequently,  it  is  apparent  that  a  change  in  Kentuc- 
ky's procedure  regarding  attorney's  fees  is  timely  and  should  be  immediately 
communicated  to  those  interested  National  oflScials. 

n.   BECOMMENDATIONS    FOB   FEDERAL   ACTION 

The  Task  Force  unanimously  recommends  that  the  Federal  government 
assume  full,  permanent  responsibility  for  compensation  to  victims  of  pneumo- 
coniosis using  those  standards  for  determination  of  penumoconiosis  now 
imposed  under  Part  C  of  the  existing  Federal  legislation.  And  we  further  rec- 
ommend that  this  compensation  cost  be  fully  underwritten  by  a  national  sever- 
ance tax  imposed  on  all  coal  mine  operations,  based  on  tonnage  removed,  with- 
out regard  to  the  operations'  previous  history  of  valid,  pneumoconiosis  claims. 
We  further  recommend  that  the  coal  mine  operators  assume  and  accept  respon- 
sibility for  valid  pneumoconiosis  claims  filed  at  the  Federal  level  by  all  miners 
whose  employment  began  on  or  after  June  30,  1971.  We  further  add  our 
endorsement  to  the  legislation  currently  before  the  House  Education  and  Labor 
Committee  introduced  by  Congressman  Perkins  for  an  extension  of  the  Part  B 
aspect  of  the  Federal  legislation  until  July  1,  1975. 

In  support  of  these  recommendations,  we  offer  the  following : 

Our  desire  to  have  the  Federal  government  assume  full  and  permanent 
responsibility  in  this  area  is  a  pragmatic  decision  based  on  the  reality  of  the 
existing  Federal  intervention  and  an  acceptance  of  the  proposition  that  such 
intervention  is  highly  unlikely  to  disappear.  A  far  more  desirable,  but  much 
less  realistic,  solution  would  be  to  have  the  Federal  government  abandon  all 
responsibility  in  this  area.  However,  even  though  Kentucky's  revised  work- 
men's compensation  law  is,  in  our  collective  judgment,  sufficiently  liberal  and 
generous  to  victims  of  black  lung,  it  is  apparent  that  a  great  many  other 
states  throughout  the  nation  have  not  yet  made  such  improvements  in  their 
legislation  as  is  needed  and  dictated. 

We  believe  that  the  standards  for  determination  of  penumoconiosis  imposed 
under  Part  C  should  be  adopted  as  part  of  this  legislation  since  the  alternative 
— standards  used  under  Part  B — is  excessively  liberal  and  burdensome. 

We  believe  that  this  compensation  cost  should  be  fully  underwritten  by  a 
national  severance  tax  imposed  on  all  coal  mine  operations,  based  on  tonnage 
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removed,  without  regard  to  the  operation's  history  of  valid  pneumoconiosis 
claims.  Such  a  tax  seems  to  be  a  highly  desirable  alternative  to  experience- 
rated  insurance.  This  form  of  insurance  is  currently  used  to  pay  for  such 
claims,  both  under  Part  C  of  the  Federal  legislation  and  under  the  existing 
Kentucky  legislation.  Recent  evidence  shows,  however,  that  experience-rated 
insurance  for  penumoconiosis  claims  tends  to  create  serious  inequities.  First,  it 
unduly  penalizes  small  coal  mine  operators,  whose  rates  may  escalate  in  the 
next  twelve  months  to  an  amount  in  excess  of  $150  for  each  $100  of  payroll. 
Operators  faced  with  such  insurance  rates  will  have  no  choice  but  to  immedi- 
ately close  their  mines.  Second,  experience-rated  insurance  inequitably  favors 
new  mine  operations,  such  as  those  recently  developed  and  opened  in  the  West- 
ern states.  The  typical  case  of  penumoconiosis  requires  approximately  ten 
years  to  develop  and  for  the  first  ten  years  of  operation  in  a  new  mine  their 
insurance  rate  will  be  inordinately  low  since  they  will  have  no  black  lung 
claimants  in  their  employ.  The  significantly  lower  insurance  rates  which  they 
will  pay  in  that  period  will  place  Kentucky,  and  Appalachian  coal  generally,  in 
an  unjust  competitive  posture.  Kentucky's  coal  industry,  the  tax  base  which  it 
supplies  to  the  General  Treasury  and  the  employment  which  it  creates  will  all 
be  in  serious  jeopardy  under  such  circumstances.  It  is,  however,  only  fair  that 
the  coal  mine  industry  assume  responsibility  for  this  burden  and  it  is  our 
judgment  that  a  national  severance  tax  is  the  most  acceptable  and  equitable 
means  for  accomplishing  this  objective. 

We  believe  that  the  coal  mine  operators  should  accept  responsibility  for 
valid  pneumoconiosis  claims  filed  by  all  miners  whose  employment  began  on  or 
after  June  30,  1971,  since  that  is  the  initial  effective  date  of  the  dust  level 
standards  imposed  under  the  Federal  Mine  Health  and  Safety  Act  of  1969. 
Those  standards  place  a  heavy  burden  on  coal  mine  operators  to  maintain  dust 
levels  not  greater  than  two  milligrams  of  respirable  dust  per  cubic  meter  of 
air.  Since  that  time,  the  U.S.  Bureau  of  Mines  has  conducted  periodic  inspec- 
tions of  all  the  nation's  coal  mines  regarding  these  dust  levels.  It  is  both  legis- 
lative theory  and  medical  fact  that  a  typical  coal  miner  will  not  contract 
pneumoconiosis  in  such  an  environment  (although  there  will  be  certain  excep- 
tions to  this  rule).  We  believe  that  since  the  onset  of  the  dust  level  inspection, 
operators  have  had  the  clear  burden  for  maintaining  these  standards  and  con- 
sequently, should  be  responsible,  in  perpetuity,  for  any  cases  of  pneumoconiosis 
which  develop  in  their  mines  in  that  period.  Conversely,  we  feel  that  the  sev- 
erance tax  ought  to  be  used  for  claims  filed  by  miners  whose  employment 
predated  June  30,  1971.  We  submit  a  June  29,  1973  memorandum  on  this 
subect  from  Kentucky  Elkhorn  Coals,  Inc.  as  Appendix  VI. 

m.   RECOMMENDATIONS  FOR  KENTUCKY  ACTION 

We  recommend  that  KRS  342.316(2)  paragraph  5  be  amended  to  read  as  fol- 
lows :  Within  sixty  days  of  the  filing  of  the  claim,  the  Special  Fund,  and  any 
other  interested  party  shall  notify  the  board  and  the  claimant  of  the  name, 
address  and  time  of  an  appointment,  within  sixty  days  thereafter,  for  an 
examination  of  the  claimant  by  at  least  one  competent  physician  (or  in  the 
event  that  the  diseased  employee  is  deceased,  his  medical  report  shall  be  for- 
warded to  such  physician),  accompanied  by  necessary  expenses  for  travel,  and 
within  thirty  days  after  such  examination,  a  report  shall  be  transmitted  by 
the  physician  to' the  employer,  the  Special  Fund,  and  the  claimant  and  any 
other  interested  party.  Within  thirty  days  thereafter,  the  defending  party  shall 
notify  the  Workmen's  Compensation  Board  whether  or  not  it  will  resist  the 
claim  and  if  it  does  elect  to  resist,  stating  in  detail,  the  reasons  therefore. 
Failure  to  so  notify  the  Workmen's  Compensation  Board,  accompanied  by  a 
statement  of  the  reasons  for  resistence,  shall  result  in  an  award  for  the  claim- 
ant. If  the  claim  is  resisted,  the  board  shall  set  a  date  for  a  hearing  and  shall 
notify  all  parties  thereof.  In  litigated  claims,  the  regular  procedures  prescribed 
bv  the  board  shall  be  followed." 

"We  further  recommend  that  a  new  Section  (4)  of  KRS  342.320  be  added  to 
read  as  follows:  "Provided  that  any  award  made  to  a  claimant  in  nonre- 
sisted  claim  as  established  under  the  provisions  of  KRS  of  342.216(2)  para- 
graph 5  may  result  in  an  award  of  attorney  fee  not  in  excess  of  $750." 

It  is  apparent  from  the  testimony  which  we  heard  that  the  Special  Fund  is 
often  forced  into  the  position  of  resisting  a  claim  for  fear  that  the  statutory 
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time  permitted  for  gathering  of  medical  evidence  will  lapse.  This  proposal  then 
assures  that  adequate  time  is  available  for  the  defense  to  gather  its  medical 
evidence  with  the  expected  result  that  notices  of  resistence  to  claims  will  not 
be  filed  unless  there  is  solid  and  valid  reason  for  believing  the  claim  to  be 
faulty.  In  such  a  claim  where  there  is  no  resistence  submitted  by  the  defense, 
the  attorney  is  restricted  to  a  fee  not  in  excess  of  $750.00.  The  chief  counsel 
for  the  Special  Fund  estimates  that  from  50%  to  75%  of  all  black  lung  claims 
would  be  nonresisted  if  such  statutory  language  were  in  existence.  The  net 
effect  of  these  actions  is  that  attorney  fees  can  be  expected  to  be  cut  to 
approximately  60%  of  their  existing  level. 

We  further  recommend  that  the  Workmen's  Compensation  Board  adopt 
immediately  the  following  administrative  regulation  pertaining  to  attorney  fees 
in  black  lung  claims  filed  under  KRS  342.316:  "Any  attorney  representing  a 
claimant  for  black  lung  benefits  shall  support  a  claim  for  fees  by  detailed 
aflSdavit,  including  a  statement  of  the  number  of  hours  expended  by  the  attor- 
ney in  prosecution  of  the  claim,  and  shall  be  entitled  to  a  maximum  fee  in  an 
amount  equal  to  52  weeks  of  an  award,  unless  the  attorney  can  justify  a  fee 
greater  than  this  amount  through  a  substantiating  detailed  aflBdavit  setting 
forth  extraordinary  effort  and  unusual  circumstances.  The  board,  in  its  consid- 
eration and  award  of  attorney  fees  in  such  cases,  considers  the  results 
obtained,  the  complexity  or  novelty  of  the  issues  presented,  the  number  of  mer- 
itorious hours  expended  by  the  attorney  in  prosecution  of  the  claim,  the  expe- 
rience and  expertise  of  the  attorney,  the  degree  to  which  the  claim  was  validly 
re.sisted,  and  such  other  consideration  which  the  board  shall  deem  appropriate. 

"That  board  member  who  shall  have  been  assigned  the  claim  for  decision 
shall,  simultaneously  with  the  opinion  and  award,  set  forth  therein  his  recom- 
mendation of  the  amount  to  be  awarded  the  attorney  in  the  absence  of  an 
appeal.  If  no  appeal  shall  be  perfected,  then  the  recommendation  in  such  case 
shall  be  referred  to  a  member  of  the  board,  other  than  the  member  to  whom 
the  case  was  originally  assigned,  for  review  and  recommendation  as  to  the 
amount  of  the  attorney  fee  to  be  awarded." 

And  we  further  recommend  to  the  Workmen's  Compensation  Board  and  to 
the  Governor  that  an  emergency  be  declared  and  that  this  regulation  become 
effective  upon  filing  with  the  Legislative  Research  Commission  and  that  the 
recommended  regulation  be  included  as  an  amendment  to  KRS  342.316  in  the 
next  session  of  the  General  Assembly. 

The  foregoing  recommendation  will  deal  effectively  with  the  imminently 
threatened  prospect  that  attorney  fees  for  lifetime  awards  to  claimants  might 
soon  escalate  to  $15,000  per  case  and  more.  The  regulation  does  not  however, 
forbid  the  Workmen's  Compensation  Board  from  awarding  attorney  fees  in 
excess  of  52  weeks  of  the  claimants  benefits  and  we  feel  that  the  elasticity 
which  such  a  regulation  provides  is  desirable  in  that  there  are  cases,  both  in 
occupational  disease  and  injury,  where  the  litigation  is  so  extensive  that  an 
attorney  can  and  does  justifiably  earn  a  fee  in  excess  of  the  limits  prescribed 
herein.  The  maximum  fee  limitation  of  20%  consequently  remains.  The  regula- 
tion requires  that  the  attorney  present  thorough  justification  for  a  fee  in 
excess  of  52  weeks  and  that  he  cannot  receive  such  a  fee  unless  at  least  two 
members  of  the  Workmen's  Compensation  Board  are  convinced  of  its  validity. 

Enclosed  also,  you  will  find  a  transcription  of  that  portion  of  our  proceed- 
ings which  dealt  with  the  existing  policy  of  the  Workmen's  Compensation 
Board  as  to  their  procedures  on  reviewing  cases  and  submitting  decisions 
(Appendix  VII).  That  evidence  justifies,  in  our  opinion,  the  requirement  for 
dual  review  of  attorney  fee  awards. 

We,  the  Black  Lung  Task  Force,  have  been  privileged  to  serve  the  Common- 
wealth of  Kentucky  in  our  proceedings,  urge  that  immediate  action  be  taken 
on  the  recommendations  submitted  and  offer  to  stand  available  for  additional 
involvement  as  deemed  necessary  by  the  Governor  and  the  Commissioner  of 
Labor. 

Harry  Campbell, 

Attorney  At  Law. 
Joe  Castle, 
Squire  Feltner, 
United  Mine  Workers  of  America. 
President, 
District  30,  United  Mine  Workers  of  America, 

Pikesville,  Ky. 
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Excerpt  from  Appendix  II 
(Other  Appendix  ommitted) 

II.    ATTORNEY  FEES 

There  is  much  concern  in  Congress  for  the  attorney  fee  situation  which  has 
developed  in  Kentucky.  Several  members  of  Congressman  Perkins'  Committee 
are  adamant  about  their  refusal  to  vote  in  favor  of  an  extension  for  so  long 
as  this  situation  continues.  Congressman  Mazzoli  is  extremely  vocal  among 
this  group.  It  is  interesting  to  note  that  none  of  the  other  three  primary  coal 
mining  states  face  this  problem  on  the  scale  which  we  do.  Their  law  and  the 
administration  of  it  is  much  tighter  than  has  been  the  case  in  Kentucky. 

Kentucky's  new  Workmen's  Compensation  law  which  grants  lifetime  benefits 
for  black  lung  rather  than  for  425  weeks,  will  become  effective  on  July  1.  1973. 
Fees  which  now  run  regularly  as  high  as  $5,000  might  then  escalate  to  $25,000 
if  nothing  is  done.  We  have  reason  to  believe  a  huge  number  of  claims  are 
being  held  until  July  1  so  that  the  claimants  and  their  attorney  can  take 
advantage  of  these  new  benefit  schedules. 

There  has  been  a  recent  tightening  at  the  Workmen's  Compensation  Board. 
In  the  last  several  weeks,  fees  as  low  as  87o  have  been  awarded,  down  from 
the  previous  20%  level,  which  had  become  common.  The  Board  is  also  requir- 
ing greater  documentation  on  fees  than  they  have  in  the  past,  and  they  have 
begun  to  pav  partial  settlements  in  some  cases. 

This  situation  is  aggravated  by  the  administration  of  the  Federal  program 
by  the  Social  Security  Administration.  When  a  claim  is  awarded  in  Kentucky 
for  425  weeks,  the  attorney  receives  a  commuted  lump  sum  payment  of  his  fee 
which  represents  the  last  113  weeks  of  the  claim.  If  it  were  not  for  the  Fed- 
eral program  then  the  claimant  would  cease  to  receive  benefits  after  the  312th 
week  of  his  claim.  However,  SSA  has  decreed  that  as  the  week  when  they  will 
begin  awarding  their  benefits  to  those  claimants.  The  net  effect  is  that  the  fee 
is  "subsidized"  by  the  Federal  Government.  (There  has  been  much  misunder- 
standing on  this  point.  Recent  newspaper  accounts  have  indicated  that  Kentuc- 
ky's attorneys  have  been  paid  with  Federal  funds.  This  is  not  the  case.  They 
are  paid  with  funds  from  the  Special  Fund.  Moreover,  there  have  not  been  any 
cases  where  the  312  weeks  have  elapsed  and,  consequently,  this  SSA  benefit 
replacement  has  not  yet  begun.) 

In  order  to  correct  this  situation,  we  recommend  the  following : 

1.  A  ceiling  must  be  placed  on  attorney  fees.  Legislation  should  be  planned 
for  the  next  session  and  announced  now  as  part  of  the  administration's  legisla- 
tive package.  This  legislation  should  place  an  absolute  ceiling  on  attorney  fees 
of  52  weeks  of  the  claimant's  benefits.  This  would  mean  that  the  maximum 
attorney  fee  under  the  existing  benefit  schedule  would  be  $4,212.  In  addition  to 
the  ceiling,  thorough  documentation  of  services  performed  and  hourly  fee 
charges  should  also  be  required,  and  the  Workmen's  Compensation  Board  must 
pay  only  an  amount  which  they  are  sure  has  been  earned. 

2.  The  Federal  Government  should  be  persuaded  to  decide  that  effective  July 
1,  1973,  Federal  black  lung  benefits  will  not  be  utilized  as  a  supplement  to 
state  attorney  fees.  This  would  mean  that  even  though  the  state  claimant's 
benefits  had  been  cut  off  to  allow  for  payment  of  his  attorney,  the  Federal 
benefits  would  not  begin  until  after  the  state  award  had  ceased,  without 
regard  to  the  attorney  fee. 

3.  Since  a  great  many  attorneys  throughout  the  state  practice  Workmen's 
Compensation  law  but  do  not  handle  black  lung  claims,  the  thrust  of  these 
proposals  should  be  discussed  with  representatives  of  the  Kentucky  Bar  Asso- 
ciation, reminding  them  that  they  also  have  something  to  gain  from  the  correc- 
tion of  the  existing  situation,  and  reassuring  them  that  the  new  legislation 
should  not  in  any  way  curtail  the  standard  practice  of  Workmen's  Compensa- 

'  tion  law. 
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No. 


Workmen's  Compensation  Board 

OF  THE 

State  of  Kentucky 


Plaintiff. 


V8. 


Defendant. 


APPLICATION 


Attorney  for  Claimant. 
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Sc vised  Z-Ti 

WORKMEN'S  COMPENSATION  BOARD 

DEPARTMENT  OF  LABOR 

Frankfort,  Ky.  40661 

Form  No.  11 

NOTE— Before  faUng  out,  read  carefully  K.R.S.  342.270  and  342.275.  Under  K.R.S.  342.260,  the  Board  is 
authorized  to  make  rules  of  procedure  under  the  Act  and  "processes  and  procedure  shall  be  as  summary  and 
simple  as  reasonably  possible."  This  form  is  accordingly  adopted  in  order  to  standardize  and  facilitate  the  hearing 
of  claims  and  to  suggest  all  necessary  particulars.  When  application  is  filled  out,  and  has  been  signed  and  sworn 
to  by  the  plaintiff,  it  should  be  forwarded  to  the  WORKMEN'S  COMPENSATION  BOARD,  FRANKFORT,  KY. 
40601. 

Parties  may  appear  in  person  or  by  attorney;  however.  If  any  person  elects  to  represent  himself,  he  shall  be 
held  accountable  in  the  same  manner  and  same  degree  as  qualified  counsel.  If  no  answer  is  filed,  all  statements  of 
the  application  will  be  treated  as  controverted  of  record.  If  any  special  defense  is  relied  on  it  must,  however,  be 
specially  pleaded  in  writing   and  filed  pursuant  to   Rule  3  of  the  Board. 

If  this  claim  is  for  an  occupational  disease,  two  medical  reports  must  accompany  this  application. 

THIS  FORM  MUST  BE  FILED  IN  TRIPLICATE  WITH  THE  BOARD  AND  FARTIES  RECEIVING 
COPIES  MUST  ACKNOWLEDGE  SAME 


Plaintiff, 


Employer-Defendant 
and 


Application  for  Adjastment  of  Claim. 


Insurance  Carrier  Defendant. 

The  petition  of  the  above-named  applicant,  respectfully  shows  to  jrour  Honorable  Board  as  follows: 

L 
That  on  die day  of - ,  19    - ,     


_ _ was _ 

Name  of  person  Injured  or  diseased  K'.IIrd.  Injured,  or  became  affected 


by  reason  of  an  accident/or  disease  arising  out  of  and  in  the  course  of  h employment  by  the 

above-named  _ — - - - 

Name  of  Employer 

That  your  petitioner  is  the 


If  applicant  is  a  dependent,  state  relationship 

person  injured. 

n. 

That  a  question  has  arisen  with  respect  to  the  compensation  to  be  paid  therefor  and  the  general 
nature  of  the  claim  in  controversy  is  as  follows,  to-wit: 

Give   the   date   that   employer   refiised   to  pay   the  compensation    demanded,    and   stat«   briefly    the    exact    matter    in    dispute,    as    for 
example: 

(A)  Employer  denies  liability  for  compensation  in  whole  or  In  part,  or 

(B)  A  dispute  has  arisen  concerning  the  amount  or  duration  of  the  compensation  payable 

(C)  A  dispute  has  arisen  concerning  the  rate  of  compensation  pa.vablc 
iD)    It  is  uncertain  who  is  the  proper  person  to  receive  payments. 
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m. 


That  the  following  is  a  statement  of  particulars  relative  to  this  application: 


1.  Name  of  Injured  or  diseased  employee. 

Address. 

Occupation. 

Age. 

2.  Name  of  employer. 

Address. 

Place  of  business. 

Business  address. 


3.  Name  and  address  of  all  other  parties 
to  this  application  and  reason  why 
each  party  Is  joined. 


Nature  of  work  on  which  Injured  or  dis- 
eased person  was  engaged  at  time  of 
accident  or  exposure. 

disease  occur?  De- 


Employer  and  Address 


your  work  history  with  the  names,   addresses,   and   dates  of  employment  where   you   received 

Date  Type  of  Work 


Nature  of  Injury  or  disease.  (Describe 
In  detail)  (If  occupational  disease,  list 
name  of  doctors  whose  repoits  are 
attached.) 


Has  Injured  or  diseased  person  fully  re- 
covered?   If  so,  when? 

Whsn  did  such  person  return  to  work? 


Particulars  of  disability,  whether  total  or 
partial  and  estimated  duration  thereof. 
If  death  resxdted,  so  state  giving  date 
of  death. 


Was  It  furnished  by  employer? 
U  not.  did  employer  have  opporttinlty 
to  furnish  It? 
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Wages  of  employee  at  time  of  accident, 
(State  whether  paid  by  day.  week, 
month,  or  year.) 

How  long  did  Injured  person  work  for 
this   employer   at   this   wage   prior   to 


the 
State 


ccident? 

whether   employment 

5  or  7  days  per  week. 


for  5. 


Amount  Injured  person  Is  earning,  or 
Is  able  to  earn  in  some  suitable  em- 
ployment   or    business    after    the    accl- 


beneflt  received 


% per  week:  $- 


weeks'  medical  care  and  attendance. 

, weeks*  disability  compensation. 

weeks*  medical  care  and  attendance. 


(Itemize  expenditure  made  by  you  for  this  purpose) 
„per  week  for — . weeks'  disability. 


If  employer  was  not  notified  promptly 
after  date  of  accident  or  disease,  give 
reason   for   failure    to   notify   him. 


If  application  is  filed  to  adjust  claim 
for  death,  state  name,  address  and 
relationship  of  all  dependents.  If  to 
adjust  claim  for  medical  attendance  or 
funeral  expenses,  state  name  and  ad- 
dress of  ail  other  Guch  creditors  and 
amount  of  claim.  If  known. 


Name^ 
Name- 
Hune^ 
Name- 
Name- 
Nune- 


(In  case  of  death  of  employee  this  paragraph  must  be  filled  out  completely.) 


_  Address 

.  Address 

.  Address 

.  Address 

..Address..- — 

Address 

..  Address,. 


WHEREFORE  PLAINTIFF  PRAYS,  That  the  above-named  defendant — be  required  to  answer  this 
petition;  that  a  time  and  place  be  fLxed  for  hearing  hereof  and  due  notice  thereof  given,  and  that  upon  such 
hearing,  an  order  or  award  be  made  by  your  Honorable  Board  granting  such  relief  as  the  said  appHcant — 
may  be  entitled  to  in  the  premises. 


Dated  at 

this day  of - 

foregoing  application  are  true. 


(Signed)   _ - 

(Plaintiff) 

,  19 Address - 

..,  plaintiff  herein  being  duly  sworn,  says  that  the  statements  of  the 


Subscribed  and  sworn  to  before  me,  this..- day  of.. 


19.- 


My  commission  exijires.. 


Notary  Public  or  other  authorized  officer 
..;  County  ~ «... 
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Senator  Cook.  Our  last  witness  is  the  Honorable  Glenn  W.  Denham, 
who  is  president  of  the  Kentucky  Bar  Association. 
Mr.  Denham,  we  are  delighted  to  have  you  here. 

STATEMENT  OF  GLENN  W.  DENHAM,  PRESIDENT,  KENTUCKY  BAR 

ASSOCIATION 

Mr.  Denham.  Thank  you,  Senator  Cook.  Having  been  last  many 
times,  I  will  enjoy  that  privilege  one  more  time. 

Senator  Cook.  For  those  of  us  who  labor  in  the  vineyards  of  being 
junior  for  quite  some  time  and  and  then  being  way  down  on  the  list 
of  our  colleagues  who  then  be  in  the  minority,  I  know  exactly  what 
you  are  talking  about.  So  proceed. 

Mr.  Denham.  I  might  put  my  efforts  in  better  context  to  first 
indicate  at  least  my  thought  that  I  can  probably  approach  this 
matter  more  objectively  than  either  a  defense  attorney  who  has  han- 
dled many  black  lung  claims  or  plaintiff's  attorney  who  has  handled 
many,  or  a  board  member  who  has  presided  over  these  claims, 
because  I  have  not  in  recent  years  had  extensive  workmen's  compen- 
sation board  practice. 

I  will  say  that  I  am  quite  familiar  with  the  practice  because  I 
served  as  a  hearing  officer  for  the  workmen's  compensation  board 
for  a  number  of  years.  And  I  have  handled  a  number  of  cases  from 
time  to  time,  but  I  just  have  never  gotten  into  the  black  lung  field. 

Senator  Cook.  By  the  way,  Mr.  Denham,  your  statement  and  all 
of  the  appendages  will  be  put  in  the  record  in  full,  so  you  can  elabo- 
rate on  your  statement  and  give  us  your  thoughts  on  the  subject. 

Mr.  Denham.  This  I  hope  to  do.  I  think  you  will  note,  if  you 
have  read  the  statement,  that  I  have  concentrated  most  of  my  efforts 
on  the  Federal  black  lung  problem  with  reference  to  attorneys'  fees. 
I  find  after  hearing  much  evidence  here  that  it  is  rather  difficult  to 
separate  the  Federal  black  lung  claims  and  the  State  workmen's 
compensation  claims.  I  will  speak  to  that  a  little  bit  later,  but  let  me 
briefly  outline  some  of  my  thoughts  that  have  been  gathered,  largely 
through  my  discussion  of  this  matter  with  attorneys  who  handle 
Federal  black  lung  claims. 

I  point  out  first  that  there  are  some  4,500  attorneys  in  Kentucky, 
and  I  would  guess  that  there  are  nearer  4,000  active  practicing 
attorneys  in  the  State.  Many  of  those  are  either  captive  through  cor- 
porate practice  or  they  are  judges  or  out  of  State  parties,  who 
belong  to  the  bar,  but  I  say  about  4,000  active  practitioners. 

When  you  look  at  the  black  lung  representatives — and  I  am  talk- 
ing now  about  the  plaintiffs'  attorneys  who  represent  black  lung 
claimants — I  think  you  are  talking  about  a  very  minor  part  of  the 
total  bar  representing  those  claimants,  which  in  turn  throws  this 
whole  situation  somewhat  out  of  focus  when  you  look  at  attorneys' 
fees.  We  have  had  testimony  about  11  attorneys  collecting,  I  believe, 
over  $200,000  in  the  course  of  a  year,  or  something  like  that  figure. 

I  think  that  with  reference  to  the  system  that  we  have  of  paying 
attorneys'  fees,  that  there  may  be  perhaps  an  imbalance  on  two  ends 
here,  with  reference  to  compensation  board  claims  and  with  refer- 
ence to  Federal  black  lung  claims. 
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My  contacts  with  the  various  attorneys  who  have  handled  Federal 
black  lung  claims  indicates  that  the  system  of  providing  fees  really 
borders  on  the  ridiculous  as  far  as  the  attorneys  are  concerned,  and 
we  have  looked  at  this  situation,  there  has  been  talk  about  it  being 
adversary,  about  it  being  non-adversary,  several  statements  to  this 
effect.  But  regardless  of  how  we  look  at  it,  if  we  go  back  and  look  at 
the  kind  of  claims  that  most  of  these  attorneys  have  had,  they  are  in 
effect  adversary  claims,  because  the  individuals  who  have  come  to 
these  attorneys  have  come  for  the  most  part,  having  been  turned 
down  a  number  of  times,  and  they  come  to  the  attorney  as  a  last 
resort. 

Let  me  refer  to  some  figures  that  were  quoted  here  earlier  in 
regard  to  the  matter  of  attorneys'  fees  that  were  approved.  I  believe 
Mr.  Popick  represented  the  fact  that  there  were  some  550,000  claims 
filed  and  out  of  this  total  number  of  claims  there  had  been  awarded 
benefits  of  350,000,  that  there  were,  I  believe,  5,000  petitions  for  fees. 

This  is  getting  down  into  a  small  portion  of  these  claims.  There 
may  be  other  petitions  that  will  be  filed,  I  don't  know  about  this, 
but  when  you  are  talking  about  5,000  petitions,  you  are  talking 
about  roughly  1  percent  out  of  the  3  percent  of  the  total  claims  that 
have  been  approved. 

This  brings  you  down  to  the  question  of  just  how  much  of  a  bon- 
anza is  this  for  the  attorneys.  There  has  been  much  testimony  that 
attorneys  are  getting  rich"^  and  that  they  shouldn't  penalize  the 
claimants  or  have  them  pay  out  of  their  funds  to  attorneys. 

Well,  we  have  a  system  set  up,  as  I  see  it,  where  the  only  possible 
way  that  the  attorney  can  be  paid  is  out  of  a  contingency  fund  or  a 
fund  through  a  contingency  fee  basis.  This  is  the  only  thing  pro- 
vided in  the  law  out  of  which  he  can  receive  any  fee. 

Now,  when  we  get  to  a  situation  where  an  attorney  spends  the 
amount  of  time  that  has  been  indicated  by  some  of  the  exhibits  I 
filed  here — and,  of  course,  I  don't  propose  to  get  into  the  details  of 
those — we  recognize  that  in  reality,  he  is  being  very  poorly  compem- 
sated  for  representation  of  his  client. 

I  am  going  to  get  down  to  an  item,  if  the  Chairman  will  permit 
me  to  read  it  into  the  record,  which  is  a  letter  from  Steven  Clark. 
And  I  think  this  young  man  is  pecularly  qualified  to  speak  in  this 
field,  because  he  has  experience  representing  claimants  both  as  a 
legal  services  attorney,  who  did  his  work  for  nothing  and  a  practic- 
ing attorney  who  has  been  practicing  approximately  a  year  in  Ken- 
tucky. 

This  is  a  letter  which  I  have  just  recently  received,  dated  Septem- 
ber 28.  In  fact,  he  handed  it  to  me  Friday,  while  I  was  in  court  at 
Pineville,  so  I  have  not  had  time  to  reproduce  it.  I  do  have  an  extra 
copy  and  I  will  hand  this  to  the  reporter  and  let  her  copy  this  into 
the  record. 

I  would  like  to  take  the  time,  if  I  may,  to  read  this  because  I 
believe  it  puts  in  perspective  some  of  the  claims  that  have  been 
brought  out  in  testimony. 

This  is  addressed  to  me,  dated  September  28,  1973,  and  it  reads  as 
follows : 

I  am  writing  you  so  that  you  may  convey  my  comments  on  attorneys'  fees 
allowed  by  the  Social  Security  Administration  in  Black  Lung  Benefits  claim  to 
the  Congressional  Committee  which  is  scrutinizing  these  matters. 
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As  you  may  know,  I  have  had  extensive  experience  representing  Social  Secu- 
rity claimants  both  as  a  legal  services  attorney  and  more  recently  in  private 
practice.  This  gives  me  somewhat  of  an  unusual  perspective  on  this  issue 
because  I  spent  considerable  time  working  on  these  claims  without  charge  and 
came  to  the  view  that  my  bretheren  in  private  practice  are  making  incredible 
profits  on  work  that  I  was  doing  for  free.  I  realize  how  easy  it  is  to  read 
headlines  about  a  million  dollar  a  year  Black  Lung  practices  and  jump  to  con- 
clusions. Now  that  I  am  in  private  practice  I  maintain  my  convictions  about 
the  need  for  reform  and  the  exploitation  of  Social  Security  claimants,  but  I 
have  also  come  to  recognize  that  the  fee  systems  exploit  attorneys  almost  to 
the  extent  to  which  claimants  are  exploited  when  it  comes  to  receiving  bene- 
fits. So  let's  set  the  record  straight. 

First,  the  Black  Lung  Benefits  program  administered  by  the  Social  Security 
Administration  is  not  the  Workmen's  Compensation  program  administered  by 
the  States.  The  much  publicized  fees  in  the  state  programs  do  average  as 
much  as  $5,000.00.  But  fees  in  Federal  Black  Lung  Benefits  claims  average  less 
than  $500.00  per  claim.  News  features  publicizing  attorneys  who  earn  over 
$1,000,000.00  annually  on  "Black  Lung  claims"  are  harmful  on  two  counts:  1) 
they  serve  as  free  advertising  for  the  successful  attorneys,  thereby  exacerbat- 
ing the  misallocation  of  legal  business  and  fees,  and  2)  they  fail  to  distinguish 
between  fees  on  Federal  &  State  claims  and  thereby  create  confusion  and  ill- 
founded  mistrust  of  attorneys  who  are  willing  to  pursue  federal  claims  which 
only  pay  10%  of  the  fees  which  can  be  earned  on  state  claims. 

Second,  the  attorneys'  fee  regulations  applied  by  the  Social  Security  Admin- 
istration are  calculated  to  penalize  rather  than  compensate  attorneys  who  fur- 
nish quality  representation  to  the  claimants.  The  Social  Security  Administra- 
tion has  established  7  criteria  by  which  fees  are  determined,  but  usually  ends 
up  paying  at  the  rate  of  $35.00  for  every  hour  spent  on  a  claim.  This  might 
comply  with  reasonable  standards  if  an  attorney  could  charge  this  amount  in 
every  claim  he  undertakes.  However,  the  Social  Security  Administration  per- 
mits payment  only  if  the  claim  is  won,  and  the  Social  Security  Admin- 
istration has  undertaken  massive  efforts  to  assure  that  as  few  chiims  as  pos- 
sible are  granted.  Evidence  submitted  by  attorneys  is  received  with  the  presump- 
tion that  it  is  somehow  suspect  and  only  evidence  approved  by  the  handful  of 
doctors  handpicked  by  the  Social  Security  Administration  is  accepted.  Probably 
no  more  than  one  out  of  four  claims  will  be  granted  at  the  hearing  level  in  this 
area  because  we  have  a  rotating  panel  of  four  judges  of  whom  only  one  rou- 
tinely grants  claims  and  three  routinely  deny  claims. 

What  happens  when  an  attorney  wins  one  out  of  four  claims?  He  ends  up 
pursuing  three  cases  for  free — by  law  he  is  prohibited  from  charging  anything 
unless  he  wins — thereby  averaging  a  gross  fee  of  $8.75  per  hour  under  the  pre- 
vailing $35.00  hourly  rate.  I  estimate  my  oflSce  expenses  at  $8.00  per  hour — and 
this  would  be  well  below  average  since  I've  been  in  private  practice  for  only 
a  year.  So  I  end  up  working  for  a  net  of  75  cents  per  hour  while  my  client 
ends  up  drawing  $10,000.00  down  (a  typical  lump  sum  award  of  back  benefits) 
and  $360.00  per  month.  Coal  mining  is  arduous  labor.  But  we've  got  to  face 
the  fact  that  we  have  inequities  where  a  coal  miner  retires  at  a  benefit  rate 
comparable  to  $2.25  per  hour  while  the  attorney  who  represents  him  chases  his 
tail  off  for  75  cents  per  hour.  The  lesson  dictated  by  the  Social  Security 
Administration  fee  rules  is  clear ;  the  attorney  is  going  to  refuse  working  at 
these  rates  as  soon  as  he  can  earn  more  than  10  times  as  much  on  state 
claims. 

What  recourse  do  we  as  attorneys  have?  Our  clients  are  entitled  to  five 
phases  of  administrative  review  and  then  judicial  review  in  federal  court.  But 
our  fee  determinations  go  through  only  two  phases  of  administrative  review 
and  rarely  (if  ever)  have  the  opportunity  to  have  the  fee  reviewed  by  a 
lawyer  who  can  appreciate  what  is  involved  from  our  standpoint.  Our  bar 
associations  have  established  recommended  fees,  but  the  Social  Security 
Administration  has  refused  to  recognize  these  standards.  The  Kentucky  State 
Bar  Associations  hourly  rate 

T  miojht  say  that  has  been  rescinded.^ 

Senator  Cook.  It  has. 

Mr.  Dexiiam  [continuing]. 

Has  been  set  at  $35.00  per  hour  and  designed  to  produce  an  annual  income 
of  $16,000.00.  But  the  Social  Security  Administration  pays  this  for  only  about 

^  See  page  195. 
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one  fourth  of  our  work  because  we  only  get  paid  if  the  claim  is  won.  Shall 
we  call  a  strike?  Unfortunately  that  has  in  effect  occurred  already.  I  can  fur- 
nish the  names  of  four  attorneys  in  this  area  who  have  previously  handled  the 
bulk  of  the  claims  in  their  counties  but  who  have  stopped  accepting  these 
claims.  I  have  no  axe  to  grind  about  this— it  produces  referrals  to  me.  But 
what  about  the  miners  who  can't  get  representation  as  a  result  of  this  de 
facto  strike?  What  recourse  do  the  miners  have?  They  can't  even  offer  to  pay 
a  reasonable  fee  because  despite  the  intent  of  Congress,  the  Social  Security 
Administration  has  by  regulation  rendered  fee  agreements  a  nullity.  Nor  can 
they  afford  to  buy  the  propaganda  fed  to  them  by  their  local  Social  Security 
offices  to  the  effect  that  attorneys  are  unnecessary.  I've  seen  too  many  cases 
that  were  unwinnable  because  the  client  hired  me  after  new  evidence  would  be 
considered  Many  forces  conspire  to  impede  proper  representation.  Many 
miners  are  lulled  into  the  belief  that  their  Congressman  is  representing  them 
in  their  claim  and  decide  an  attorney  is  unnecessary.  With  all  due  respect,  no 
mortal— not  even  a  Senator— can  practice  law  in  behalf  of  all  his  constituents. 
But,  unfortunately  many  miners  interpret  a  Congressional  inquiry  in  their 
behalf  as  legal  representation. 

I  submit  that  the  pendulum  has  swung  from  the  period  prior  to  the  Black 
Lung  Amendments  of  1972  when  attorneys'  fees  were  unregulated  and  miners 
paid  50%  of  their  past  due  benefits  as  fees,  to  the  present  time  when  attorneys 
realize  less  than  minimum  wage.  I  can  appreciate  the  bureaucrats'  satisfaction 
in  turning  the  tables  on  the  apparent  profiteers.  In  fact,  I  was  present  with  a 
group  of  miners  when  Mr.  Bernard  Popick,  Director  of  the  Bureau  of  Disabil- 
ity Insurance  of  the  Social  Security  Administration  announced  to  a  group  of 
miners  that  he  was  determined  to  use  the  full  force  of  his  authority  provided 
by  the  1972  Amendments  to  regulate  attorneys'  fees— and  at  the  time  I  was 
pleased.  But  the  pendulum  has  swung  with  such  force  that  Social  Security  has 
nullified  fee  contracts  retroactively  despite  the  explicit  language  of  the  law 
conferring  fee  regulating  authority  prospectively  only.  I  won't  dwell  on  the 
legality  of  the  regulations  as  this  is  before  the  courts  and  the  subject  of  my 
letter  which  was  submitted  previously. 

Adequate  legal  representation  will  be  impeded  if  not  precluded  by  current 
practices  of  the  Social  Security  Administration.  Routine  disregard  of  claim- 
ants' rights,  such  as  the  right  of  secure  evidence  at  the  expense  of  the  govern- 
ment or  to  have  non-medical  evidence  considered,  make  legal  representation 
essential  to  secure  miners'  rights.  Those  rights  were  earned  by  years  to  insult 
to  lung  tissue  by  coal  dust,  toil  in  the  mines,  breathless  days  and  nights,  gal- 
lons of  black  sputum,  and  ultimately  by  the  holocaust  at  Farmington  which 
awoke  Congress  to  the  need  for  legislation.  How  can  we  assure  representation 
to  protect  these  rights  without  a  fee  system  which  would  deprive  a  miner  of 
his  lawful  benefits? 

The  ultimate  resolution  of  the  rights  of  the  miner  and  his  lawyer  rests  in 
the  payment  of  fees  from  government  funds — a  method  which  may  be  as  con- 
troversial as  the  current  system.  But  we  already  have  the  necessary  legislation 
to  prevent  a  wholesale  lawyers'  strike.  Current  law  provides  for  fee  contracts 
subject  to  maximum  limits  instead  of  fees  determined  wholly  in  the  wisdom  of 
the  Social  Security  Administration.  (See  42  USC  406  (a).  Such  a  maximum 
could  be  in  the  form  of  a  percentage  of  the  miner's  award  subject  to  adjust- 
ment where  warranted  by  the  time  expended.  Limited  fees  could  also  be  per- 
mitted in  the  event  claims  are  not  allowed.  No  system  should  be  based  almost 
entirely  on  time  expended  because  attorneys  face  administrative  difficulties  in 
compiling  time  records — especially  in  the  many  cases  where  no  one  told  the 
attorney  he  had  to  keep  records  until  he  had  spent  two  years  on  the  case. 
(The  Black  Lung  Benefits  program  commenced  .January  1,  1970,  but  fee  regula- 
tions were  not  adopted  until  August  30,  1972.)  In  any  event,  current  fee  regu- 
lations and  practices  assure  that  federal  Black  Lung  claims  will  be  the  least 
profitable  part  of  any  attorney's  practice  and  the  consequences  for  coal  miners 
should  not  be  forgotten. 

I  hope  these  comments  will  be  of  assistance. 
Very  truly  yours,  Steven  A.  Clark. 

Mr.  Denham.  I  read  that  into  the  record,  Senator,  because  I  think 
that  probably  helps  place  in  focus  better  than  anything  I  could  say, 
in  reviewing  the  testimony  that  I  have  put  in  written  form,  and  I 
would  like  to  go  very  briefly,  a  little  bit  further  with  some  thoughts 
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that  I  picked  up  as  I  listened  to  the  testimony  this  morning,  regard- 
ing this  very  problem  and  relating  it  later  to  some  of  the  problems 
of  workmen's  compensation  board  attorneys'  fees. 

First,  let's  take  a  look  at  the  situation  with  regard  to  certain 
statements  that  have  been  entered  in  the  record  that  would  indicate 
that  we  have  non-adversary  proceedings  that  permit  a  man  to  make 
a  recovery  without  having  to  have  an  attorney. 

Now,  as  I  pointed  out  at  first,  I  can  be  objective  and  even  igno- 
rant because  I  don't  practice  in  this  field,  but  it  seems  to  me  that  the 
result  of  the  experience  over  the  period  that  these  claims  have  been 
in  process  indicates  that  the  claimants  must  need  attorneys  to  repre- 
sent them.  Because  they  have  had  many  of  them  come  who  have 
been  turned  down  and  who  later  have  been  awarded  benefits  after 
some  substantial  effort  on  the  part  of  the  attorneys  involved. 

In  the  second  place,  I  think  there  should  be  an  assurance  that  no 
man  who  has  or  thinks  that  he  has  a  legitimate  claim  under  our 
present  judicial  system  that  he  should  ever  be  denied  a  right  to 
counsel.  And  we  are  in  a  position  perhaps  of  denying  that  man  the 
right  to  counsel  if  we  are  going  to  deprive  his  attorney  of  a  just  fee 
based  out  of  the  only  thing  that  he  can  collect  it  from,  and  that  is 
the  rest  he  recovers  for  his  client. 

With  reference  to  the  matter  of  whether  or  not  you  have  adver- 
sary proceedings,  it  seems  to  me  that  we  really  roll  this  thing  down 
into  two  situations.  Either  we  put  it  on  a  social  legislation  basis  and 
pay  without  any  complaint  or  adversary  system,  whatever,  or  we 
call  it  what  it  is,  probably  an  adversary  system,  and  establish  the 
guidelines  that  will  permit  us  to  function  within  that  system,  and 
provide  the  benefits  to  the  men  who  are  entitled  to  those  benefits, 
and  still  have  them  have  an  opportunity  to  be  represented  as  they 
seek  those  benefits. 

I  for  one  cannot  see  how  it  would  be  possible  to  saddle  the  coal 
industry  with  payment  of  all  claims  and  say  in  the  same  breath  to 
the  person  in  the  industry  who  is  paying  these  claims,  that  you  have 
no  right  to  come  in  and  respond,  that  it  is  not  adversary,  that  once 
it  has  been  determined  that  under  somebody's  guidelines  that  this 
man  has  black  lung,  that  you  are  going  to  have  to  pay  it. 

I  think  one  thing  that  we  fail  to  recognize  is  that  medicine  has 
never  been  found  yet  to  be  an  exact  science.  I  think  that  is  proven 
time  and  again  by  the  fact  that  in  the  workmen's  compensation 
claims  that  have  come  up  with  four  doctors  on  this  side  and  nine  on 
that  side,  and  have  come  up  with  diametrically  opposed  readings  of 
X-ray  films.  If  it  were  an  exact  science,  there  would  be  no  reason 
why  qualified  men  couldn't  read  X-ray  films  exactly  the  same  way. 

So  we  run  into  that  proposition,  which  was  another  point  on 
which  we  do  have  basis  for  an  adversary  proceeding. 

Certainly,  if  there  is  any  possible  way  to  eliminate  delays,  to  make 
it  easier  to  process  these  claims,  to  allow  the  claimants  to  receive 
what  they  are  entitled  to  under  the  act,  in  such  a  way  that  it  will 
reduce  the  amount  of  effort  that  has  to  be  expended  on  their  behalf, 
this  means  it  is  perfectly  logical  to  reduce  the  amount  of  effort  or 
work  put  into  a  claim  and  thereby  reduce  the  attorney's  fee. 

To  this  end,  I  guess  we  overlap  at  least  to  some  degree  on  the 
workmen's  compensation  feature  of  this  problem.  I  might  suggest  to 
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tne  committee  that  at  this  point,  I  have  no  solution  to  the  problem 
that  has  arisen  in  Kentucky,  but  I  am  working  toward  a  solution,  as 
was  indicated  by  Mr.  Yocom. 

Senator  Cook.  Let  me  interrupt  you,  Mr.  Denham,  because  I  think 
we  also  have  to  put  this  in  pei-spective.  It  seems  to  me — and  I  have 
been  removed  from  it  for  some  time,  as  you  know — but  it  seems  to 
me  one  of  the  worst  backlogs  we  have  had  in  the  Federal  District 
Courts  of  Kentucky  have  been  social  security  cases.  By  far  the  larg- 
est backlog  of  cases  that  we  have.  As  a  matter  of  fact,  when  we  had 
one  Federal  judge  who  determined  to  allow  those  cases  to  be  heard 
by  a  commissioner  so  he  could  finally  clear  up  the  multitude  of  cases 
on  his  docket,  he  was  summarily  slapped  down  by  the  sixth  circuit, 
an  opinion  which  I  certainly  as'  a  lawyer  did  not  appreciate  one  bit, 
and  felt  that  this  was  an  effort  by  that  judge  to  clear  up  his  docket 
and  to  get  those  cases  determined  one  way  or  the  other. 

But  I  think  that  we  have  to  put  this  in  perspective  to  really  say 
that  as  we  look  at  these  things  from  an  adversary  point  of  view, 
which  of  necessity  we  have  to,  that  I  would  suggest  in  almost  any 
jurisdiction  in  the  United  States,  whether  it  be  the  chairman's  State 
of  California,  or  my  State  of  Kentucky,  one  of  the  largest  backlogs 
of  present  cases  unheard  at  the  district  court  level  in  the  Federal 
court  systems  are  social  security  cases.  Cases  were  the  claimant  has 
been  turned  down  and  seeks  the  remedies  through  the  courts. 

Now,  if  he  is  not  going  to  have  representation  on  that  level  and 
obviously  the  Social  Security  Administration  is  going  to  defend 
those  cases,  and  going  to  be  represented  by  all  of  the  legal  counsel 
they  can  have,  then  that  claimant  is  going  to  be  in  very  poor  shape 
to  seek  recovery  or  seek  increase  in  the  amount  of  compensation  he 
may  already  receive. 

I  think  in  all  fairness,  it  does  really  have  to  be  put  in  perspective, 
because  all  of  a  sudden,  since  1965,  we  have  moved  into  the  field  of 
black  lung.  But  nobody  really  has  ever  paid  any  great  deal  of  atten- 
tion to  the  fact  that  the  Federal  court  systems  have  been  absolutely 
deluged  for  years  and  years,  and  many  cases  are  that  old.  social 
security  cases,  that  are  presently  lying  in  the  Federal  district  courts 
throughout  the  United  States. 

]\Ir.  Dexham.  I  think  this  is  very  true.  Senator.  As  a  matter  of 
fact,  during  the  brief  recess  that  we  had  here,  I  was  discussing  this 
very  point  with  some  other  parties,  and  this  relates  to  the  criteria  on 
which  social  security  cases  are  judged  and  I  just  finished  a  case  which 
has  been  in  the  district  court,  submitted  for  more  than  2  years,  and 
was  finally  decided  last  month. 

Senator  Cook.  As  a  matter  of  fact,  we  had  one  Federal  judge  in 
the  State  of  Kentucky  who  got  himself  a  judge  from  another  State 
and  they  proceeded  to  work  their  tails  off,  absolutely,  to  get  these 
cases  off  their  docket,  and  maybe  one  of  the  first  judges  in  many 
many  years  that  has  been  successful  in  doing  so. 

Mr.  Dexiiam.  Well,  this  is  an  area  where  I  guess  the  old  cliche  that 
justice  delayed  is  justice  denied  is  very  true,  because  you  have  claim- 
ants here  who  need  their  money,  and  they  need  the  returns  or  bene- 
fits they  have  asked  for  if  they  are  entitled  to,  but  at  least  they  need 
a  decision  as  to  whether  or  not  they  are  going  to  get  them.  And  this 
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is  one  of  the  things  that  creates  additional  problems  as  far  as  attor- 
ney fees  are  concerned.  Because  the  attorney  who  worries  with  that 
case  for  months  and  years  on  end — it  is  not  just  a  matter  of  having 
to  sit  in  the  district  court,  but  he  is  also  bombarded  from  day  today 
with  questions  about  when  is  that  going  to  be  decided,  and  you  get  to 
a  point  about  halfway  through  your  wait  as  to  whether  or  not  you 
ought  to  pick  up  a  telephone  and  call  the  judge  and  find  out  if  these 
things  are  going  to  be  determined  because  you  have  a  client  that  you 
have  to  respond  to. 

Put  into  perspective,  I  think  this  is  very  true.  It  is  one  of  the 
very  basic  problems  of  any  Federal  system  on  which  benefits  depend, 
such  as  the  adminisration  through  the  social  security  system. 

I  would  like  to  make  one  other  suggestion,  if  I  may,  Senator,  that 
there  be  given  some  very  substantial  consideration  in  regard  to  the 
black  lung  claims  to  the  rehabilitation  program.  I  think  rather  to 
look  at  this  as  a  continuing  payment  type  thing  for  every  man  who 
is — as  Kentucky  has  pointed  out — is  occupationally  disabled  because 
he  has  black  lung  and  he  can't  atford  to  be  exposed  to  further  black 
lung  dangers  in  the  coal  mine,  and  yet  in  many  ways  he  is  still  quite 
capable  of  doing  some  work  outside  of  that  mine  area  if  he  were 
trained  to  do  it. 

It  seems  to  me  it  is  a  much  more  human  and  a  much  better  solu- 
tion to  the  problem  to  try  to  rehabilitate  that  individual  through 
training  to  some  other  job,  some  other  possibilities,  than  it  does  to 
simply  say  to  him,  you  can't  work  at  anything  because  you  have 
black  lung  and  therefore  we  are  going  to  pay  you  x  number  of  dol- 
lars a  month  for  the  rest  of  your  life. 

Senator  Cook.  But  you  do  believe  he  is  entitled  to  compensation 
for  the  disability  he  has  incurred  as  a  result  of  his  employment? 

Mr,  Denham.  Definitely.  I  certainly  agree  to  that.  What  I  am 
saying  is,  I  think  part  of  the  emphasis  of  some  of  the  Federal  fund- 
ing might  well  go  toward  rehabilitation  and  not  be  as  much  con- 
cerned with  the  continuation  of  benefits  as  we  are,  of  saying  that  we 
can  get  those  people  who  are  able  physically  to  work  back  into  pro- 
ductive jobs. 

There  is  nothing  more  debilitating,  and  I  have  seen  much  of  it, 
and  most  of  us  in  my  section  of  the  country  see  it,  than  to  have  a 
man  who  is  at  least  partially  disabled  and  yet  not  totally  disabled. 
He  is  really  at  a  point  where  he  can't  get  a  job  because  he  is  not 
trained,  yet  he  can't  go  back  into  the  coal  mines  because  of  his 
present  situation.  And  we  have  some  very  young  men,  apparently 
from  what  I  hear,  who  have  been  determined  to  have  black  lung, 
maybe  less  than  80  years  old.  They  may  have  a  lifetime  ahead  of 
them  and  be  still  capable  of  doing  a  lot  of  things.  These  men,  I 
think,  if  there  is  any  possibility  of  rehabilitating  them  by  training, 
consideration  should  be  given  to  that. 

I  am  not  denying  they  are  entitled  to  their  benefits  now,  if  they 
are  found  to  be  disabled. 

Senator  Cook.  You  think  then  it  should  be  twofold. 

Mr.  Deniiam.  Yes,  sir. 

Senator  Cook.  Because,  I  must  say  in  all  fairness,  it  is  very 
difficult  for  a  man  to  live  when  he  doesn't  have  a  job  and  he  is  being 
rehabilitated  and  he  is  not  getting  anything  while  he  is  being  reha- 
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bilitated.  Somehow  or  other,  it  is  fine  to  have  a  good  sound  rehabili- 
tation program,  but  if  he  goes  home  to  an  empty  cupboard,  that 
rehabilitation  doesn't  do  him  a  great  deal  of  good. 

INIr.  Denham.  This  is  true,  Senator,  but,  unfortunately,  I  have  the 
distinct  feeling  that  our  approach  to — well,  this  is  not  a  welfare 
program,  but  our  approach  generally  has  been  to  penalize  that  indi- 
vidual who  has  a  little  bit  of  initiative  to  get  back  to  the  job  market 
and  do  things. 

For  instance,  if  today  under  this  particular  system,  say  a  young 
man  30  years  of  age  had  been  determined  to  have  black  lung  and 
been  occupationally  disabled  to  go  back  in  the  coal  mine,  that  young 
man  goes  somewhere  and  finds  work  in  some  other  field  and  starts 
working  at  that  particular  job,  then  he  is  subject,  as  I  understand  it 
under  our  Kentucky  law,  to  have  his  case  reopened  to  show  he  is  not 
totally  disabled. 

This  may  or  may  not  be  true,  but 

Senator  Cook.  Mr.  Commissioner,  is  that  true? 

Mr.  YocoM.  Yes. 

Senator  Cook.  Yes,  that  is  the  case.  So  therefore,  the  incentive  is 
not  to  seek  reemployment,  it  takes  the  incentive  away  to  continue  to 
be  a  productive  individual. 

Mr.  Denham.  Yes. 

Senator  Cook.  Do  you  think  it  would  be  far  better  to  have  a 
system  whereby  he  would  be  denied  that  compensation  during  the 
time  he  was  in  some  other  employment,  but  when  that  employment 
was  over,  he  would  be  able  to  be  reinstated  in  this  payment  ? 

Mr.  Dexiiam.  Something  in  that  naure  would  be  all  right  but  at 
least  put  it  in  some  perspective  so  that  he  is  not  penalized  for  taking 
the  initiative  to  try  to  better  himself.  This  is  all  I  am  saying. 

Senator  Cook.  Let  me  ask  Mr.  Yocom,  if  you  don't  mind,  Mr. 
Denham. 

Do  they  lose  it  totally  ?  In  other  words,  if  it  is  determined  that  he 
is  not  totally  disabled,  he  loses  it  totally  and  that  is  the  end  of  it? 
Can  he  ever  be  reinstated  ? 

Mr.  YocoM.  You  mean  if  we  have  a  rehabilitation  program  ? 

Senator  Cook.  No.  No,  you  misunderstand  me.  Suppose  he  goes 
into  another  type  of  employment  and  you  open  that  case  and  reeval- 
uate it  and  say  he  is  no  longer  totally  disabled,  therefore  his  benefits 
are  cut  off.  Can  they  ever  be  reestablished  or  must  he  file  again  and 
go  through  the  same  procedure  again  ? 

Mr.  Smith.  I  can  answer  that.  That  is  the  case  of  reopening. 
Wlien  the  defendant  or  the  employer  against  whom  the  award  was 
made  in  the  first  instance  finds  this  man  is  able — in  other  words, 
instead  of  being  totally  disabled,  he  is  a  workingman  making  as  much 
as  he  was  before  he  got  his  award,  or  somewhere  in  that — and  he 
can  reopen  it,  they  can  reopen  it  and  reduce  the  award,  or  cut  it 
down  altogether.  But  he  could  reinstate  it  if  he  got  disabled  again 
after,  I  am  pretty  sure. 

Does  that  answer  your  question? 

Senator  Cook.  Yes,  it  does  in  a  way.  That  is  the  kind  of  problem 
we  had  witli  social  security  recipients.  We  built  in  the  law  an  abso- 
lute prohibition  against  making  sufficient  sums  and  if  they  made 
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anythino:  over  a  paltry  amount  of  money,  they  were  automatically 
denied  their  social  security  benefits.  We  fight  this  thing  all  the  way 
around. 

Go  ahead,  ]\Ir.  Denham. 

Mr,  Denham.  I  might  speak  briefly  to  some  steps  I  am  taking  at 
present  with  reference  to  the  attorney's  fee  problem  related  to  our 
workmen's  compensation  board  claims. 

I  have  talked  already  to  members  of  the  workmen's  compensation 
board  and  to  some  of  the  plaintiffs'  attorneys  who  happened  to  be 
present  on  the  date  I  was  before  the  board,  and  it  so  happened  I 
walked  into  a  hornet's  nest  that  day.  They  had  a  couple  of  GAO 
men  present  that  day,  and  we  had  a  right  interesting  session. 

I  moved  beyond  that  point  and  have  also  talked  to  Mr.  Hawkins 
on  the  special  fund,  and  have  made  arrangements  to  talk  to  Mr. 
Yocom,  who  was  ill  at  the  time  I  had  my  meeting  scheduled  with 
Mr.  Hawkins,  so  I  haven't  had  an  opportunity  to  meet  with  him. 

My  proposal  to  these  individuals  is  to  sit  down  together  with  the 
workmen's  compensation  board,  with  the  special  fund  counsel,  with 
plaintiffs'  attorneys,  and  defenese  attorneys,  too,  who  will  have  to  be 
worked  into  this,  and  let's  sit  down  and  talk  to  each  other  for  a 
while  and  find  out  those  areas  in  which  we  can  possibly  create  an 
atmosphere  in  which  these  attorneys'  fees  can  be  legitimately  and 
properly  lessened. 

I  didn't  come  here  either  to  support  these  fees  or  condemn  the 
attorneys  for  having  collected  these  fees.  My  knowledge  doesn't  run 
that  far,  but  I  think  without  any  question,  that  there  are  areas  in 
which  there  could  be  legitimate  changes  made  and  I  believe  that 
Commissioner  Yocom  mentioned  one  of  these  in  his  testimony  and 
that  related  to  the  committee  developing  a  proposal  to  eliminate  the 
adversary  system  in  pneumoconiosis,  replacing  it  with  an  adminis- 
trative system. 

In  fact,  all  they  are  saying  at  this  point  is  exactly  what  has  been 
suggested  at  one  point,  and  that  is  that  instead  of  setting  up  immedi- 
ately an  adversary  system  by  having  the  special  fund  and  the 
defense  attorney  come  in  and  say  we  are  going  to  contest  this  claim, 
that  sufficient  time  be  permitted  and  medical  examinations  made  and 
the  evidence  presented,  for  all  of  these  parties  to  sit  down  and  say 
settle  where  there  is  no  dispute  about  the  claim. 

Under  the  present  set  up  they  have,  apparently  it  is  not  a  work- 
able situation.  Yet  I  see  no  reason  why  on  a  voluntary  basis,  most  of 
this  can't  be  worked  out.  This  is  one  area  in  which  I  feel  if  this  is 
worked  out,  obviously,  the  plaintiffs'  attorneys  are  not  going  to  be 
entitled  to  as  much  fee  as  they  would  be  if  they  had  to  get  it  to  an 
adversary  situation  and  go  through  several  medical  depositions  and 
the  whole  works  to  prove  their  case. 

Then  they  come  into  court  with  a  full  record,  and  the  workmen's 
compensation  board  composed  of  five  attorneys  had  the  burden  of 
saying  how  much  fee  that  party  is  entitled  to. 

Now,  I  think,  justifiably,  we  can  take  a  closer  look  at  those  fees,  at 
the  work  that  is  going  into  them,  and  apparently  this  is  already 
being  done.  The  board  has  established,  as  of  sometime  in  July,  pro- 
visions for  much  more  substantial  documentation  of  what  has  been 
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done  in  a  particular  case.  And  on  this  criteria,  they  will  be  able  to 
better  judge  what  that  attorney  is  entitled  to. 

We  have  an  excellent  suggestion,  I  thought,  from  one  of  the  plain- 
tiff's attorneys  who  has  earned  substantial  fees,  and  he  said  at  one 
point  in  this  rather  wild  hearing  we  were  in,  why  don't  we  stop  at 
this  point  and  the  individual  who  is  probably  best  equipped  to  make 
a  determination  about  what  his  fee  should  be,  ought,  at  the  point  of 
making  his  motion,  say  what  the  fee  ought  to  be.  Instead  of  the 
attorney  going  in  and  asking  for  the  full  20  percent  fee  each  time,  if 
he  only  did  $1,000  worth  of  work,  say  a  reasonable  fee  in  this  case 
would"  be  $1,000  because  that  is  what  I  did,  and  I  think  along  this 
line,  in  all  fairness,  that  these  attorneys,  if  they  stopped  and 
thought  about  this,  would  be  willing  to  do  this. 

Senator  Cook.  Wliat  you  are  saying  is  by  reason  of  setting  an 
upside  limit,  everybody  puts  in  for  the  upside  limit. 

Mr.  Denham.  That  is  right.  Plus  the  fact  that  this  places,  I 
think,  an  unfair  burden  on  the  workmen's  compensation  board  to 
have  to  make  all  of  these  determinations.  I  think  somewhere  along 
the  line,  responsibility  lies  not  only  with  the  Board,  but  with  the 
attorneys  involved  and  they  ought  to  be  willing  to  say  in  these  par- 
ticular cases,  I  didn't  do  as  much  work  in  this  case  as  I  did  in  this 
rather  complicated  one,  I  had  to  go  all  of  the  way  to  the  court  of 
appeals  and  therefore  I  am  entitled  to  20  percent. 

There  are  many  areas  here  that  I  feel  we  can  work  very  effectively 
in,  just  on  a  voluntary  sit  down  understanding. 

From  my  conversations  with  the  board,  with  the  special  fund  and 
with  some"  of  the  plaintiffs'  attorneys,  I  feel  there  has  been  more 
misunderstanding  than  there  need  be,  and  I  think  if  these  parties 
will  sit  down  and  discuss  these  things,  a  lot  of  that  misunderstan- 
ding will  be  washed  out  and  a  lot  of  these  fee  problems  will  be 
resolved. 

This  may  be  a  sort  of  Pollyannish  look  at  it,  but  I  still  feel  that 
this  can  happen  and  I  think  it  will  happen  if  we  are  given  enough 
opportunity. 

In  my  opinion,  there  were  two  approaches  that  the  Kentucky  Bar 
Association  could  take  in  these  things.  Or  maybe  three  approaches. 
They  could  either  say  these  are  justified  fees  and  we  are  going  to 
support  them  all  the  "way  down  the  line,  or  these  fees  are  unjustified 
and  we  condemn  the  attorneys  who  are  collecting  them,  or  we  can  do 
what  we  are  planning  to  do  now,  sit  down  with  them  and  reach 
some  reasonable  resolutions  to  these  problems.  This  is  the  course  we 
as  the  bar  association  have  chosen  to  take. 

Senator  Cook.  Mr.  Denham,  I  thank  you  very  much.  Of  course,  I 
would  appreciate  your  keeping  my  office  advised  relative  to  your  dis- 
cussion with  menibers  of  the  bar  that  are  involved  in  this  practice, 
so  that  we  can  pass  this  same  information  on  to  the  committee. 

I  think  you  put  it  in  perspective  and  I  appreciate  your  coming 
here. 

I  wonder  if  anyone  has  any  questions  they  would  like  to  ask? 

Mr.  Denham,  thank  you  very  much. 
[Testimony  resumes  at  p.  443.] 
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Statement  of  Glenn  W.  Denham,  President,  Kentucky  Bar 
Association 

By  letter  from  Honorable  John  V.  Tunney,  Senator,  California,  Chairman, 
dated  August  13,  1973,  I  have  been  invited  to  testify  regarding  the  Kentucky 
Bar  Association's  position  with  reference  to  the  present  system  of  payment  of 
legal  fees  paid  pursuant  to  the  Federal  Coal  Mine  Health  and  Safety  Act,  as 
amended  by  the  Black  Lung  Benefits  Act  of  1972. 

Although  I  am  president  of  the  Kentucky  Bar  Association,  I  do  not  claim 
that  the  evidence  which  I  present  reflects  the  position  of  the  Association.  The 
Kentucky  Bar  Association  reflects  its  official  position  by  action  of  its  Board  of 
Governors,  and  the  Boa?d  of  Governors  has  not  had  an  opportunity  to  consider 
a  position,  nor  has  it  had  any  meeting  at  which  action  might  be  taken  on  a 
matter  such  as  this. 

Furthermore,  although  there  are  some  4500  attorneys  in  Kentucky,  a  very 
small  percentage  of  those  lawyers  is  in  any  way  involved  with  black  lung 
claims  of  any  nature.  I  would  estimate  that  less  than  5%  of  our  actively  prac- 
ticing attorneys  have  any  substantial  involvement  with  black  lung'  cases. 
Therefore,  information  which  I  have  been  able  to  accumulate  comes  from  my 
conversations  with  a  number  of  those  attorneys  who  have  been  substantially 
involved  in  handling  Federal  black  lung  claims. 

There  is  no  doubt  that  the  present  system  of  payment  of  legal  fees  for  rep- 
resenting black  lung  claimants  under  the  benefits  act  of  1972  borders  on  the 
ridiculous.  Under  this  act  the  Secretary  of  the  Department  of  Health,  Educa- 
tion and  Welfare  has  been  delegated  authority  to  write  regulations  by  which 
fees  are  to  be  determined,  without  having  any  standards  prescribed  by  Con- 
gress. The  result  has  been  predictable.  Without  meaningful  guidelines,  and 
without  any  understanding  on  the  part  of  those  administering  this  law,  fees 
have  been  cut  to  the  point  that  attorneys  are  unwilling,  and  in  fact  unable,  to 
represent  persons  applying  for  federal  black  lung  benefits. 

Almost  without  exception,  those  individuals  represented  by  attorneys  have 
sought  the  counsel  and  assistance  of  an  attorney  after  their  application  for 
benefits  has  been  rejected.  These  cases  usually  involve  uneducated  individuals 
who  are  without  funds  to  pay  an  attorney  and,  therefore,  the  only  source  of 
payment  to  the  attorney  is  from  the  benefits  which  accrue  to  the  individual, 
and  of  course  there  are  no  benefits  unless  the  attorney  is  successful  in  prose- 
cuting the  claim.  Thus,  representation  of  a  black  lung  claimant  is  on  a  contin- 
gent basis,  not  necessarily  by  choice,  but  by  necessity. 

For  this  reason  it  is  shocking  to  an  attorney  who  spends  several  weeks  or 
even  months  working  on  a  case,  and  who  spends  his  own  money  in  travel 
expenses,  to  learn  at  the  end  of  a  successful  prosecution  of  a  claim  that  he 
has  been  awarded  a  sum  which  will  not  pay  the  expenses  of  his  office  over- 
head and  other  related  expenses  in  that  specific  case.  Yet,  this  has  happened 
so  frequently  that  attorneys  are  now  refusing  to  handle  federal  black  lung 
claims.  I  give  you  two  specific  examples  of  this  by  referring  you  to  attach- 
ments to  this  testimony,  marked  Exhibit  A,  involving  a  claim  of  Steven  A. 
Clark  of  Pikesville,  Kentucky,  and  Exhibit  B,  involving  a  claim  by  Earl  L.  Cole 
of  Barbourville,  Kentucky.  These  are  but  two  striking  examples  of  the  total 
lack  of  understanding  on  the  part  of  those  administering  this  law  as  to  what 
is  a  fair  and  reasonable  fee  for  the  service  performed. 

In  recent  years  there  has  arisen  substantial  criticism  of  contingent  fees 
charged  by  attorneys.  I  do  not  seek  to  defend  every  contingent  fee  of  whatever 
amount,  but  if  the  individual  who  seeks  legal  help  has  no  other  way  of  paying 
except  out  of  proceeds  that  are  recovered  in  his  behalf,  to  bar  contingent  fees 
in  the  absence  of  some  other  provision  has  the  effect  of  depriving  him  of  the 
representation  to  which  he  is  entitled. 

One  of  the  basic  reasons  why  a  larger  fee  is  justified  in  a  contingent  case  is 
the  very  fact  that  the  attorney  may  well  be  working  for  nothing  because  he  is 
gambling  his  time  and  effort,  not  knowing  whether  he  will  be  successful. 
Therefore,  since  the  federal  black  lung  claims  are  necessarily  contingent,  under 
the  present  fee  system  the  attorney  is  not  only  being  inadequately  compensated 
in  those  cases  in  which  he  is  successful,  but  he  is  also  losing  money  in  every 
case  in  which  he  is  unsuccessful.  It  does  not  require  a  CPA  to  recognize  that 
an  attorney  dealing  in  a  volume  of  these  cases  can  soon  work  himself  into 
bankruptcy. 

A  fellow  attorney  from  Middlesboro,  Mr.  William  A.  Watson,  has  at  my 
request  expressed  his  feelings  in  connection  with  this  matter  in  a  letter  to  me, 
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with  which  he  enclosed  a  letter  he  had  written  to  Congressman  Carl  D.  Per- 
kins on  May  3,  1973.  I  will  not  burden  the  Committee  with  long  quotes  from 
these  letters  but  simply  file  them  as  exhibits  to  this  testimony,  marking  them 
Exhibit  C.  I  do  feel  that  a  portion  of  Mr.  Watson's  letter  to  me  is  worth  quot- 
ing, and  I  do  so  as  follows : 

"Oddly  enough,  it  is  not  the  individual  claimant  who  objects  to  the  fees 
which  attorneys  would  charge  for  successfully  handling  his  claim  under  the 
black  lung  law  or  the  Social  Security  Act,  i.e.,  a  25%  or  33^/3%  contingent  fee. 
Almost  without  exception,  the  people  I  have  represented  have  been  rejected 
more  than  one  time  before  they  came  to  me,  and  they  were  desperate,  truly 
indigent,  ignorant  people  in  need  of  legal  representation  who  had  not  been 
helped  by  the  bureaucrats  with  whom  they  had  been  dealing  and  would  have 
been  very  happy  to  pay  half  or  more  of  their  accrued  benefits  simply  to  get 
good  representation.  It  is  the  bureaucrats  who  have  rejected  these  people  and 
sent  them  down  blind  alleys  in  search  of  evidence  to  support  their  claim,  send- 
ing them  to  doctors  who  do  not  specialize  in  the  area  in  which  their  problem 
arises,  or  doctors  who  are  sympathetic  only  to  the  government  because  they 
get  their  pay  from  that  source,  or  just  plain  incompetent  physicians  who  care 
nothing  about  the  claimant  and  write  reports  that  damage  his  claim  more  than 
help  him — these  bureaucrats  are  the  ones  who  object  to  the  attorney  getting  a 
decent  fee  for  a  job  well  done.  It  is  absolutely  hypocritical  and  I  say  without 
hesitation,  immoral,  for  these  people  to  assume  a  posture  of  benevolence 
toward  the  man  whose  claim  they  denied,  once  the  claim  had  been  won 
through  the  attorney's  efforts,  at  the  expense  of  that  same  attorney.  Actually, 
hypocrisy  is  not  a  strong  enough  word." 

I  could  continue  indefinitely  with  defects  in  this  sytem,  and  I  am  frank  to 
say  that  I  find  no  advantages.  In  a  limited  sense,  you  might  say  it  is  advanta- 
geous to  the  claimant  to  pay  the  attorney  little  or  nothing,  except  for  the  fact 
that  you  discourage  representation  of  the  claimant,  and  thereby  deny  him  ben- 
efits to  which  he  might  be  proved  to  be  entitled. 

On  the  positive  side,  I  believe  that  it  is  essential  that  Congress  enact  legisla- 
tion which  will  furnish  necessary  guidelines  for  payment  of  legal  fees,  not 
only  in  black  lung  cases  but  in  all  other  matters  involving  representation  of 
claimants  for  benefits  under  federal  programs.  I  suspect  that  this  brings  us  to 
the  issue  that  this  Committee  is  seeking  to  resolve  by  its  hearings,  i.e.,  how 
can  a  law  be  enacted  which  will  assure  an  individual  or  group  that  it  will 
obtain  adequate  legal  representation,  particularly  in  regard  to  claims  involving 
federal  funding? 

With  reference  to  federal  black  lung  claims,  experience  has  demonstrated 
that  when  Congress  abdicates  its  role  as  lawmaker  to  the  extent  of  empower- 
ing an  agency  to  set  fees  without  giving  that  agency  any  guidelines,  the 
agency  by  being  unrealistic  in  setting  those  fees  may  indirectly  deprive  claim- 
ants of  legal  representation.  To  place  an  agency  in  this  position  in  effect 
makes  the  agency  the  judge  and  jury  in  a  claim  to  which  it  is  a  party,  and  if, 
by  whatever  means,  the  claimant  is  denied  access  to  legal  counsel,  the  agency 
is  in  complete  and  absolute  control  and  claimants  are  totally  at  the  mercy  of 
the  discretion  of  the  agency.  In  effect,  this  closes  to  some  claimants  the  bene- 
fits which  the  act  was  designed  to  grant  them. 

What  other  options  does  Congress  have? 

1.  It  can  set  a  flat  fee  or  contingent  fee  which  on  the  average  would  guaran- 
tee an  attorney  a  fair  and  reasonable  return  for  his  time,  effort  and  ability 
expended  in  behalf  of  a  federal  claimant. 

One  of  the  obvious  problems  involved  in  this  type  of  statute  is  gathering  sta- 
tistical information  on  which  an  intelligent  decision  could  be  made  as  to  what 
would  be  a  fair  and  reasonable  fee  in  the  average  case.  Of  course,  another 
problem  would  develop  here  in  a  new  program  in  which  there  was  no  experi- 
ence from  which  statistics  could  be  gathered.  I'm  sure  other  objections  could 
be  voiced  in  relation  to  proceeding  in  this  matter,  but  it  would  have  the  bene- 
fit of  having  Congress  shoulder  its  responsibility,  and  if  the  fee  was  set  at  a 
reasonable  level  it  would  assure  claimants  of  adequate  legal  representation. 

2.  Congress  could  empower  a  proper  administrative  agency  with  discretion  in 
setting  fees  but  within  guidelines  which  would  assure  fair  and  reasonable  com- 
pensation to  the  attorney  representing  a  claimant.  The  Code  of  Professional 
Responsibility,   DR  2-106,   entitled  "Fees  for  Legal   Services,"  provides  some 
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suggested  guidelines  M'hich  are  rather  broad  in  scope  but  which  might  be  con- 
sidered in  establishing  guidelines  in  any  act.  This  provision  is  as  follows : 

"(A)  A  lawyer  shall  not  enter  into  an  agreement  for,  charge,  or  collect  an 
illegal  or  clearly  excessive  fee. 

"(B)  A  fee  is  clearly  excessive  when,  afer  a  review  of  the  facts,  a  lawyer  of 
ordinary  prudence  would  be  left  with  a  definite  and  firm  conviction  that  the 
fee  is  in  excess  of  a  reasonable  fee.  Factors  to  be  considered  as  guides  in 
determining  the  reasonableness  of  a  fee  include  the  following : 

"(1)  The  time  and  labor  required,  the  novelty  and  difficulty  of  the  questions 
involved,  and  the  skill  requisite  to  perform  the  legal  service  properly. 

"(2)  The  likelihood,  if  apparent  to  the  client,  that  the  acceptance  of  the  par- 
ticular employment  will  preclude  other  employment  by  the  lawyer. 

"(3)   The  fee  customarily  charged  in  the  locality  for  similar  legal  services. 

"(4)   The  amount  involved  and  the  results  obtained. 

"(5)  The  time  limitations  imposed  by  the  client  or  by  the  circumstances. 

"(6)   The  nature  and  length  of  the  professional  relationship  with  the  client. 

"(7)  ,The  experience,  reputation  and  ability  of  the  lawyer  or  lawyers  per- 
forming the  services. 

"(8)   Whether  the  fee  is  fixed  or  contingent." 

I  appreciate  the  task  which  this  subcommittee  has  been  assigned  and  I  hope 
it  will  be  approached  in  a  spirit  of  fairness  to  all  concerned.  The  legal  profes- 
sion does  not  support  the  collection  of  excessive  fees,  and  the  Bar  Association 
recognizes  the  desirability  of  regulation  of  fees  in  given  instances.  If  regula- 
tion is  accomplished  in  a  manner  which  is  fair  to  all  parties  concerned,  the 
Kentucky  Bar  Association  will  be  well  pleased. 

I  offer  the  assistance  of  the  Kentucky  Bar  Association  to  this  subcommittee 
in  any  way  which  will  be  helpful  to  the  subcommittee  in  accomplishing  its  giv- 
even  task.  I  appreciate  the  opportunity  to  appear  before  this  subcommittee. 


EXHIBIT   A 

Steven  A.  Clark, 
Pineville,  Ky.,  May  2Jt,  1973. 
Social  Security  Administration, 
Bureau  of  Disability  Insurance 
Divisions  of  Reconsideration, 
Baltimore,  Md. 

Re :  Alphonso  Cosby,  Claim  No.  224-03-7600  LM,  LS. 

Dear  Sirs  :  We  disagree  with  the  amount  authorized  as  our  fee  in  this  claim 
for  the  reasons  stated  as  follows : 

1.  Mr.  Cosby  agreed  to  a  continguency  [sic]  fee  in  the  amount  of  25%  of  the  back 
benefits  awarded  when  Mr.  Flynn  undertook  the  case  on  November  22,  1971. 
This  amounts  to  $2,104.75  rather  than  the  $650.00  which  was  authorized.  In 
fulfillment  of  this  contract  Mr.  Flynn  represented  Mr.  Cosby  vigorously  and 
later  associated  with  me,  and  we  collectively  expended  48l^  hours  rendering 
services.  Accordingly,  we  request  the  balance  due  us. 

2.  Several  issues  cropped  up  in  this  claim  which  may  not  be  readily  appar- 
ent and  deserve  explanation.  First,  it  was  necessary  to  research  the  x-ray  clas- 
sification scheme  and  system  of  symbols  used  to  denote  film  quality  because 
the  Administrative  Law  Judge  as.sumed  that  the  symbol  "  +  —  "  denoted 
good  quality  when  in  fact  the  authorities  we  researched  and  produced  showed 
this  was  meant  to  denote  poor  quality.  Hence,  we  were  able  to  persuade  him 
to  have  the  films  reviewed,  resulting  in  a  reversal  of  the  reading  and  ulti- 
mately of  the  result  in  this  claim.  This  may  serve  to  explain  the  six  (6)  hours 
time  spent  in  research  on  12-7-71  as  well  as  the  lengthy  preparation.  Second, 
it  was  necessary  to  expend  considerable  time  contacting  compensation  boards 
and  attorneys  and  Bureau  Disability  Insurance  Officials  to  establish  the  futil- 
ity of  filing  a  compensation  claim  in  either  state  involved  because  the  Adminis- 
trative Law  Judge  put  this  in  issue  at  an  oral  hearing  and  Social  Security 
interpretation  of  "fulitity"  [sic]  is  so  broad  as  to  potentially  encompass  claims 
such  as  this  one.  Finally,  a  great  deal  of  time  had  to  be  spent  in  travel  and  waiting 
several  hours  for  an  oral  hearing  because  the  Administrative  Law  Judge 
scheduled  the  hearing  for  an  early  morning  hour  but  did  not  call  the  case 
until  much  later  in  the  day. 
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3.  As  a  result  of  the  distance,  scheduling  and  delay,  the  appearance  at  this 
hearing  was  one  of  the  most  demanding  and  downright  excruciating  Social 
Security  hearings  Mr.  Flynn  has  ever  attended.  He  left  for  Norton,  Virginia 
that  night  prior  to  the  hearing,  faced  travel  problems  on  the  treacherous  moun- 
tain roads,  got  only  an  hour  or  two  of  sleep  (in  his  car)  before  meeting  with 
the  Cosby's  for  preparation  and  then  endured  one  of  the  most  humiliating 
hearing  procedures  we  have  ever  heard  of.  Mr.  Flynn  appeared  on  time  with 
the  Cosby's  and  sat  through  several  hearings  which  the  Judge  sought  fit  to 
call  first.  One  local  attorney  cut  in  ahead  and  spent  considerable  time  perusing 
the  record  while  Mr.  Flynn  and  the  Cosby's  waited.  Several  hours  elapsed. 
Noticable,  all  the  claimants  who  got  in  ahead  of  Mr.  Cosby  were  white,  while 
he  is  an  elderly  black  man.  One  can  only  speculate  as  to  the  racist  motivation 
for  putting  Mr.  Flynn  through  this  ordeal — but  it  is  not  to  be  doubted  that  he 
spent  18  hours,  most  of  them  sleepless  in  appearing  in  this  claim  as  noted  in 
the  entries  on  the  fee  petition  for  12-8  and  12-9-71.  If  we  have  mischarac- 
terized  the  Judge's  motivation,  we  regret  it.  But  we  do  expect  a  fair  measure 
of  compensation  for  the  time  consumed. 

4.  Consideration  should  also  be  given  to  the  fact  that  counsel  is  not  omnipo- 
tent and  thus  must  undertake  vigorous  efforts  to  prepare  claims  even  though 
they  may  be  granted  on  the  basis,  in  part,  of  the  subsequent  change  in  the 
law.  We  were  forced  to  attempt  to  secure  spirograms,  though  the  claim  was 
apparently  granted  on  the  basis  of  x-rays  alone  under  the  new  law.  This  takes 
time  and  was  a  logical  step  in  development  of  the  claim  at  the  time.  We  were 
forced  to  set  up  a  medical  appointment,  but  later  cancel  it  when  the  law  was 
liberalized.  This  takes  time.  The  use  of  the  boilerplate  clause  in  the  authoriza- 
tion letter  ("Allowance  of  this  claim  resulted  from  the  change  in  the  law") 
not  only  fails  to  recognize  our  effort  to  develop  the  x-ray  proof  which  was  uti- 
lized, but  also  adopts  a  measure  of  hind-sight  which  penalizes  those  attorneys 
who  were  so  diligent  as  to  develop  cases  prior  to  passage  of  the  new  law. 
(Moreover,  it  fails  to  recognize  that  the  change  of  law  was  the  result  in  part, 
of  our  efforts  in  law  suits,  informing  miners  of  their  rights,  and  negotiations 
for  liberalizing  the  rules,  and  that  the  change  of  law  was  vigorously  resisted 
by  the  Social  Security  Administration). 

5.  The  fee  determination  in  this  claim  is  inconsistent  with  the  determination 
in  other  claims  demanding  much  less  effort  and  time,  requiring  a  lower  level 
of  administrative  review,  and  involving  less  complex  issues.  "Why  should  we 
get  the  $650.00  in  another  claim  requiring  less  than  one-half  the  time  and  no 
hearing  at  all?  The  only  apparent  explanation  for  this  departure  from  the  pub- 
lished criteria  (Social  Security  Regulations  No.  4,  Section  404.976  (b)  is  that 
an  unpublished,  and  hence  invalid  maximum  fee  has  been  utilized.  In  any 
event  the  criteria  have  not  been  reasonably  applied  here. 

6.  The  fee  allowed  in  this  claim  is  so  low  and  confiscatory  that  it  will  have 
the  effect  of  further  discouraging  attorneys  from  representing  miners  in  claims 
for  Black  Lung  Benefits.  We  have  had  an  amazing  number  of  referrals  from 
attorneys  who  have  stopped  handling  these  claims  and  feel  that  this  is  indi- 
cative of  an  effort  to  drive  attorneys  away  rather  than  to  assure  that  repre- 
sentation is  available  at  a  reasonable  fee. 

7.  The  regulations  applied  here  are  invalid  because  the  statutory  authority 
contemplates  a  schedule  of  "maximum  fees"  such  that  agreements  may  be 
made  in  conformity  with  such  schedules.  42  U.S.C.  406  (a).  The  use  of  criteria 
capable  of  only  case  by  case  application  gives  attorneys  and  claimants  no  way 
to  evaluate  the  probable  fee  or  to  make  any  agreement.  The  statute  does  not 
prohibit  traditional  fee  agreements.  In  fact  it  contemplates  agreements  with 
the  limited  caveat  that  they  not  be  in  violation  of  "maximum  fees"  to  be  pre- 
scribed by  regulation.  The  Secretary  has  taken  the  statutory  language  author- 
izing publication  of  specified  maximum  fee  regulation  (which  were  to  merely 
limit  the  ambit  of  contracted  [sic]  arrangements)  and  has  instead  promulgated 
rules  which  use  unpublished  maximum  fees  to  render  contractual  arrangements 
a  nullity. 

8.  The  Black  Lung  Amendments  of  1972  confer  no  authority  to  regulate  the 
fee  in  this  claim  which  was  under-taken  prior  to  their  enactment  because  the 
provision  adopting  42  U.S.C.  40Q  (a)  is  effective  only  as  of  May,  1972.  Most  of 
the  work  in  this  claim  was  completed  prior  to  May,  1972.  While  the  express 
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provision  for  effective  date  in  P.L.  92-03,  Sections  (l)-(c),  (5)-(b)  only 
refers  to  "the  date  provided  in  subsection  d"  (which  was  inadvertently  omitted 
in  conference  when  other  provisions  were  deleted)  the  plain  meaning  is  clear 
because  all  other  provisions  made  retroactive  were  expressly  made  so.  The  Sec- 
retary has  made  the  fee  provisions  retroactive  while  he  has  inexplicably  made 
none  of  the  other  provisions  of  section  1  retroactive.  Affirmative  authority  to 
do  so  is  emphatically  absent. 

For  the  foregoing  reasons  we  request  that  money  witheld  for  attorneys  fees 
be  restored  to  Mr.  Cosby  with  the  understanding  we  are  not  to  be  prosecuted 
if  Mr.  Cosby  pays  us  any  sum  for  our  services  in  addition  to  the  $650.00 
authorized  already  paid.  In  the  alternative,  we  request  authorization  for  a  fee 
in  the  amount  of  $2,104.75,  to  be  paid  from  the  sum  witheld  previously,  paya- 
ble to  Mr.  Clark. 

I  am  sending  a  copy  of  this  letter  to  Mr.  Cosby  as  well  as  to  counsel  in 
class  action  litigation  on  the  subject  of  numbered  paragraphy  7  and  8  above. 
Sincerely  yours, 

Steven  A.  Clabk. 

Joseph  E.  Flynn. 


EXHIBIT  B 

Cole  &  Cole, 
Barhourville,  Ky.,  August  24  1973. 
Mr.  Glenn  W.  Denham, 
Attorney  at  Law, 
Middlesboro,  Ky. 

Dear  Glenn  :  The  attorney  fees  in  social  security  claims  that  are  allowed 
are  not  large  enough  to  pay  the  over-head.  The  work  load  is  great.  Applicants 
come  into  the  office  time  and  time  again.  Arrangements  must  be  made  with 
doctors  for  examinations.  This  work  is  long  and  tedious. 

Congress  has  allowed  that  attorneys  be  paid  up  to  25  per  cent  of  the  past 
due  benefits.  This  would  be  good  if  attorneys  were  paid  25  per  cent  of  the  past 
due  benefits,  which  they  are  not.  The  best  way  to  remedy  this  is  for  Congress 
to  pass  an  Act  setting  attorney  fees  at  25  per  cent  of  the  past  due  benefits.  As 
it  is  today,  attorneys  cannot  afford  to  handle  the  social  security  claims.  The 
attorney  fees  should  be  large  enough  to  make  it  profitable  for  attorneys  to 
help  the  claimants.  I  believe  on  this  basis,  it  would  be  profitable  and  would 
work  to  the  best  interest  of  the  claimants. 
Sincerely  yours, 

Eabl  L.  Cole. 
Cole  &  Cole, 


Barbourville,  Ky.,  March  6,  1913. 
Hon.  Harlan  G.  Lewis, 
Bureau  of  Hearings  &  Appeals,  88 A, 
Long  Beach,  Calif. 
Re :  John  T.  Inman,  401-14-5096. 

Deab  Mb.  Lewis:  Please  find  enclosed  the  form  SSA-1560  in  the  above  cap- 
tioned black  lung  claim,  which  I  would  appreciate  your  processing  at  your 
earliest  convenience. 

Thank  you  in  advance  for  your  cooperation. 
Sincerely  yours, 

Eabl  L.  Cole. 
Cole  &  Cole, 
of  counsel  fob  claimant 
P.O.  Box  289, 
Barbourville,  Ky. 

OP  COUNSEL  FOB  CLAIMANT 

P.O.  Box  314 
Barbourville,  Ky. 
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Barbourville,  Ky.,  April  19,  1973. 
Hon.  Carl  D.  Perkins, 
House  of  Representatives 
Washington,  D.C. 

Dbiab  Congressman  Perkins  :  I  am  writing  to  you  concerning  an  alarming 
development  in  the  administration  of  the  black  lung  benefits  program.  Due  to 
the  ridiculously  low  fees  being  awarded  attorneys  for  representing  black  lung 
claimants,  many,  if  not  most,  of  the  law  firms  in  Eastern  Kentucky  that  spe- 
cialize in  this  area  are  now  refusing  to  accept  these  cases. 

Of  particular  importance  is  the  retroactivity  of  the  provisions  in  the  1972 
Amendments  regarding  attorneys  fees ;  this  is  the  only  section  that  was  not 
specifically  made  retroactive,  yet  the  Administration  is  setting  aside  the  con- 
tingent fee  contracts  entered  into  by  claimants  and  attorneys  under  the  1969 
provisions. 

Did  the  Congress  deliberately  NOT  make  the  fee  provision  retroactive?  Hon. 
William  "Watson  of  Middlesboro,  presently  has  a  case  pending  before  Judge 
Moynahan  in  the  Eastern  District  of  Kentucky  a  suit  against  the  Secretary  of 
Health,  Education  &  Welfare  in  which  this  is  the  key  issue.  Would  you  be 
interested  in  furnishing  an  affidavit  on  the  point,  or  making  yourself  available 
for  a  short  deposition  on  the  subject? 

I  would  appreciate  hearing  from  you  on  this,  and  thanks  in  advance. 
Respectfully  yours, 

Stephen  C.  Cawood. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C,  April  27,  1973. 
Mr.  Stephen  C.  Cawood, 
Cole  &  Cole, 
Attorneys  at  Law, 
Barbourville,  Ky. 

Dear  Steve:  I  have  your  April  19th  letter  concerning  administration  of  the 
black  lung  benefits  program. 

Naturally  I  see  your  point  but  I  am  not  sure  that  the  Congress  could  be  per- 
suaded to  do  anything  that  would  liberalize  in  any  way  the  fees  awarded  to 
lawyers  representing  black  lung  claimants. 

As  you  may  know,  news  stories  of  the  fees  paid  to  some  Kentucky  firms 
have  received  national  publicity  and  my  colleague.  Representative  Erlenborn  of 
Illinois,  has  seen  to  it  that  they  have  been  suitably  displayed  in  the  Congres- 
sional Record.  If  I  am  any  judge  of  the  mood  of  the  Congress,  more  restrictive 
legislation  on  attorneys  fees  would  be  a  more  likely  result  than  the  opposite. 
My  best  wishes  to  you  always. 
Sincerely, 

Carl  D.  Perkins,  M.C. 


Cole  &  Cole, 
Barbourville,  Ky.,  May  16,  1973. 
Hon.  Tim  Lee  Carter, 
House  of  Representatives, 
Washington,  D.C. 
Re :  John  T.  Inman,  401-14-5096  LM. 

Dear  Dr.  Carter:  I  wrote  you  some  time  ago  that  the  Social  Security 
Administration  is  putting  the  lawyers  out  of  business. 

In  connection  with  the  above,  please  find  enclosed  copy  of  a  petition  to 
approve  a  fee.  You  will  notice  that  two  lawyers  have  shown  a  total  of  14i/^ 
hours  work.  We  have  filed  a  statement  to  cover  this,  requesting  a  fee  of 
$647.00  to  be  allowed.  Prior  to  this,  at  the  time  of  the  hearing,  John  T.  Inman 
paid  $50.00  to  Don  B.  Mills  for  traveling  from  Barbourville  to  Cumberland 
Gap  and  holding  this  hearing.  The  Social  Security  Administration  has  allowed 
a  fee  of  $100.00,  as  is  shown  by  enclosed  copy  of  the  check.  I  assume  that  in 
addition  to  this  there  would  be  the  $50.00  already  paid,  a  total  of  $150.00.  This 
$150.00  does  not  pay  the  initial  help  and  travel  time  on  this  case.  John  T. 
Inman  is  a  regular  client  of  this  office.  We  like  and  respect  each  other  very 
much.  You  will  find  enclosed  copy  of  a  letter  from  you  to  Mr.  Inman  dated 
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February  2,  1973  setting  out  that  $697.00  was  withheld  to  take  care  of  the 
attorney's  fee.  Mr.  Inman  brought  your  letter  by  our  oflSce. 

This  Social  Security  Administration  is  doing  everything  in  its  power  to 
harm,  hurt  and  hinder  the  social  security  applicants.  It  is  taking  the  steps 
which  prevent  the  applicants  from  hiring  an  attorney  to  help  them.  Congress 
should  look  into  this  matter  and  try  to  help  the  disabled  and  infirm,  as  social 
security  was  intended  to  help  them. 
Very  truly  yours, 

Earl  L.  Cole. 


EXHIBIT  C 

Watson  &  Watson, 
Middles'boro,  Ky.,  August  23,  1913. 
Mr.  Glenn  W.  Denham, 
Denham,  Ralston  d  Nagle, 
Attorneys  at  Law, 
Middlesboro,  Ky. 

Dear  Glenn  :  Enclosed  herewith  is  a  copy  of  the  letter  I  had  written  earlier 
this  year  to  Congressman  Perkins  and  also  copies  of  letters  which  I  have 
received  from  Earl  Cole  directed  to  Congressman  Carter  and  from  Steven 
Clark  which  he  wrote  to  the  Social  Security  Administration  protesting  a  very 
nominal  fee  awarded  in  what  appears  to  be  a  rather  diflScult  case.  These  let- 
ters are  typical  of  instances  involving  attorneys  working  successfully  for 
clients  and  then  being  given  such  a  pittance  for  a  fee  that  they  are  discour- 
aged from  continuing  to  accept  this  type  of  representation.  I  do  not  believe  the 
firm  of  Cole  &  Cole  accepts  federal  black  lung  claims  any  more,  as  we  stopped 
doing  several  weeks  ago,  although  that  firm  has  made  a  specialty  of  black  lung 
representation  under  the  Workmen's  Compensation  Law  of  Kentucky.  To  my 
knowledge,  the  only  attorney  in  Bell,  Harlan,  or  Knox  County  who  is  still 
taking  the  federal  black  lung  claims  is  Steven  Clark,  and,  of  course,  he  is  a 
very  young  lawyer  just  getting  started  in  practice ;  and  I  doubt  he  would  con- 
tinue to  do  so  if  he  had  built  his  practice  up  at  this  time  to  a  level  where  he 
could  be  without  even  those  small  fees. 

You  will  notice  in  my  letter  to  Congressman  Perkins,  copies  of  which  were 
directed  to  our  two  Senators  from  Kentucky,  I  suggested  the  enactment  of 
some  kind  of  federal  legislation  governing  the  approval  of  fees  for  attorneys 
who  represent  citizens  who  have  claims  against  the  federal  bureaucracy  so 
that  the  attorney  fees  could  be  awarded  on  something  approaching  the  profes- 
sional basis  and  thereby  alleviate  what  I  believe  to  be  a  great  degree  of  spite- 
fulness,  if  not  just  plain  stupidity,  on  the  part  of  non-legal  bureaucrats  who 
fix  fees  without  any  understanding  of  what  a  professional  fee  ought  to  be.  The 
result  all  too  frequently  is  that  they  punish  the  lawyer  for  taking  a  case  and 
winning  it  and  thus  discourage  him  from  handling  that  type  of  claim  in  the 
future.  I  am  frank  to  say  that  I  believe  this  is  their  purpose,  and  that  these 
federal  agencies  are  simply  seeking  greater  and  greater  power  over  these 
claimants  to  the  point  where,  once  attorneys  are  completely  discouraged  from 
accepting  a  certain  type  of  practice,  the  bureaucracy  will  then  be  free  to  deal 
with  these  people  as  they  choose.  When  that  occurs,  I  have  little  doubt  that 
great  injustice  will  result  to  the  average  citizen  who  has  such  a  claim, 
whether  it  be  under  the  black  lung  law  or  against  some  other  agency,  because 
these  people  are  generally  quite  uneducated  and  have  no  way  at  all  of  know- 
ing what  they  should  do  to  prosecute  a  claim  at  the  administrative  level,  much 
less  in  a  judicial  proceeding.  This  is  so  potent  as  to  defy  argument,  in  my 
opinion,  and  yet  the  Congress  continues  to  invest  the  various  agencies  with  fee 
fixing  authority,  supposedly  so  that  these  agencies  may  indulge  great  benevo- 
lence in  behalf  of  the  citizen  who  claim  is  denied  until  he  gets  an  attorney 
and  ultimately  ends  up  achieving  exactly  the  opposite  result  from  what  the 
congressmen  say  they  intended. 

Oddly  enough,  it  is  not  the  individual  claimant  who  objects  to  the  fees 
which  attorneys  would  charge  for  successfully  handling  his  claim  under  the 
black  lung  law  or  the  Social  Security  Act,  i.e.,  a  25%  or  33%%  contingent  fee. 
Almost  without  exception,  the  people  I  have  represented  have  been  rejected 
more  than  one  time  before  they  came  to  me,  and  they  were  desperate,  truly 
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indigent,  ignorant  people  in  need  of  legal  representation  who  had  not  been 
helped  by  the  bureaucrats  with  whom  they  had  been  dealing  and  would  have 
been  very  happy  to  pay  half  or  more  of  their  accrued  benefits  simply  to  get 
good  representation.  It  is  the  bureaucrats  who  have  rejected  these  people  and 
sent  them  down  blind  alleys  in  search  of  evidence  to  support  their  claim,  send- 
ing them  to  doctors  who  do  not  specialize  in  the  area  in  which  their  problem 
arise  ,or  doctors  who  are  sympathetic  only  to  the  government  because  they  get 
their  pay  from  that  source,  or  just  plain  incompetent  physicians  who  care 
nothing  about  the  claimant  and  write  reports  that  damage  his  claim  more  than 
help  him — these  bureaucrats  are  the  ones  who  object  to  the  attorney  getting  a 
decent  fee  for  a  job  well  done.  It  is  absolutely  hypocritical  and  I  say  without 
hesitation,  immoral,  for  these  people  to  assume  a  posture  of  benevolence 
toward  the  man  whose  claim  they  denied,  once  the  claim  had  been  won 
through  the  attorney's  efforts,  at  the  expense  of  that  same  attorney.  Actually, 
hypocrisy  is  not  a  strong  enough  word. 

Another  aspect  of  the  bureaucracy's  continuing  effort  to  dissuade  attorneys 
from  representing  the  poor  and  indigent  who  need  their  help  is  evidenced  by 
the  fact  that  when  you  win  one  of  these  cases,  the  bureaucracy  gets  the  claim- 
ant's money  out  to  him  almost  instantly,  but  the  attorney  must  often  wait 
months  before  the  money  withheld  to  pay  him  is  sent  to  him,  even  after  the 
fee  has  been  approved  by  the  bureaucracy  itself.  I  have  one  Social  Security 
disability  case  which  we  won  in  October,  1972,  and  I  filed  a  petition  for  fee 
that  same  month.  It  was  not  until  the  following  March  that  the  petition  for 
fee  was  approved,  in  the  amount  of  $1,250,  which  I  thought  was  reasonable 
enough  under  the  circumstances,  although  less  than  that  amount  for  which  I 
had  contracted  with  the  man.  I  did  not  appeal  the  fee  petition,  but  to  this 
date,  I  have  not  been  paid  despite  numerous  letters  to  the  agency  and  a  couple 
of  months  ago,  a  letter  to  Doctor  Carter,  who  wrote  to  tell  me  that  my  claim 
was  in  line  for  payment.  I  really  do  not  know  of  any  sound  reason  why  the 
government  could  not  issue  a  check  in  less  than  the  time  it  has  taken  up  to 
now,  and  I  still  have  not  been  paid.  I  have  other  less  glaring  examples,  but  it 
all  suggests  to  me  that  this  is  just  another  very  subtle  way  the  bureaucracy 
seeks  to  penalize  attorneys  for  representing  claimants  against  the  federal  gov- 
ernment. 

I  could  go  on  at  considerable  length  on  this  subject,  but  you  can  get  the  gen- 
eral idea  of  my  feelings  from  what  I  have  said  and  what  is  contained  in  the 
letters  that  I  am  sending  you.  It  is  one  thing  for  the  Congress  to  enact  pro- 
grams administered  by  bureaucrats  who  i^ave  what  amounts  to  a  lifetime  job 
from  which  they  could  not  be  ousted  except  for  the  grossest  misconduct,  and 
which  guarantees  them  high  salaries  with  almost  annual  pay  increases  by  the 
same  Congress  which  ordains  their  existence,  vacation  periods,  sick  pay,  and 
other  numerous  fringe  benefits.  Of  course,  we  all  know  the  Congress  has  abdi- 
cated its  authority  to  the  bureaucracy  and  that  the  bureaucracy  really  does 
run  this  government,  but  the  Congress  is  not  ready  to  admit  that.  I  trust  these 
ideas  will  be  of  some  help  to  you  in  preparing  your  statement  to  the  judiciary 
committee,  and  if  you  would  like  any  assistance  in  actually  drafting  that 
statement,  I  should  be  more  than  happy  to  avail  you  of  my  assistance  to  what- 
ever extent  you  feel  I  could  be  helpful. 
Very  truly  yours, 

William  A.  Watson. 


Watson  &  Watson, 
Middlesboro,  Ky.,  May  3,  1973. 
Mr.  Cabl  D.  Perkins, 
Member  of  Congress, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Sir:  My  friend,  Steve  Cawood,  has  given  me  a  copy  of  your  letter  to 
him  of  April  27,  1973,  concerning  the  attitude  of  Congress  toward  attorney's 
fees  for  services  rendered  to  claimants  for  benefits  under  the  Federal  Coal 
Mine  Health  &  Safety  Act  of  1969,  as  amended.  Because  I  have  represented  a 
small  number  of  men  successfully  in  such  claims,  after  the  bureaucracy  had 
denied  their  claims,  usually,  I  have  had  an  interest  in  the  question.  I  might 
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say,  also,  that  I  am  interested  in  the  power  of  government  personnel  generally 
to  limit  fees  of  attorneys.  I  believe  it  is  a  prerogative  too  easily  granted  and 
frequently  abused.  The  ultimate  victim  of  such  abuse  is  the  citizen  who  is 
making  a  claim  which  requires  the  aid  of  an  attorney.  The  best  attorneys 
often  will  not  handle  claims  against  federal  agencies  because  a  non-profes- 
sional employee  of  the  government  ultimately  must  approve  a  fee.  The  citizen 
then  ends  up  with  less  competent  counsel,  in  many  instances,  or  counsel  who 
are  discouraged  from  the  high  degree  of  diligence  they  ought  to  give  all 
claims. 

This  occurs  particularly  where  the  statute  which  delegates  the  power  to  the 
agency  to  fix  fees  does  not  contain  any  precise  guidelines  for  the  exercise  of 
that  authority  by  the  bureaucracy,  as  in  the  Act  in  question.  The  Secretary 
has  carte  blanche  in  writing  regulations  by  which  fees  are  to  be  determined. 
No  standards  are  prescribed.  The  result:  niggardly  fees  and  the  refusal  of 
many  attorneys  to  practice  this  type  of  case  in  the  future. 

The  Congress  could  perform  a  real  service  to  all  citizens  and  encourage  the 
legal  profession  to  represent  claimants  against  federal  agencies  by  enacting  a 
general  fee  statute  which  would  apply  in  any  type  of  claim  involving  federal 
benefits  and  by  including  in  such  statute  some  type  of  guideline  which  would 
assure  that  the  professional  status  of  attorneys  in  the  charging  of  fees  is  not 
encroached  upon  by  persons  not  competent  to  assess  such  fees,  regardless  of 
their  motivation,  and  which  preserves  the  rights  of  clients  to  select  attorneys 
of  their  choice.  Maximum  fees  could  be  imposed  by  such  a  statute  which 
would  still  enable  an  attorney  to  be  fairly  compensated  as  a  professional  man 
rather  than  a  tradesman,  i.e.,  on  an  hourly  basis.  That  seems  to  be  the  atti- 
tude of  a  great  many  people  in  the  government  who  fix  these  fees. 

Back  to  your  letter,  the  publicity  to  which  you  refer  was,  no  doubt,  con- 
tained in  the  Louisville  Courier  Journal.  I  have  to  remember  by  way  of  anal- 
ogy that  another  great  liberal  newspaper,  The  New  York  Times,  encouraged  us 
to  let  Cuba  go  to  Castro  because  he  was  an  agrarian  reformer,  not  a  real 
communist.  Newspapers  have  great  power,  for  good  or  evil,  as  they  use  it.  The 
publicity  in  the  Louisville  paper  about  fees  paid  to  some  law  firms  in  Ken- 
tucky is  tremendously  misleading  and,  thereby,  false.  One  gets  the  impression 
in  reading  those  articles  that  lawyers  have  made  large  fees  representing  black 
lung  claimants  under  the  federal  statute  alluded  to  above.  This  is  not  true. 
Those  fees  involved  representation  of  men  who  have  filed  workmen's  compensa- 
tion claims  before  the  Workmen's  Compensation  Board  of  Kentucky,  claims 
which  had  been  denied  by  the  insurance  companies  which  insure  a  particular 
employer  against  such  losses.  Without  counsel,  those  men  would  have  received 
no  benefits.  Lawyers  who  specialize  in  handling  that  type  of  claim  have  made 
a  lot  of  money ;  but  is  there  anything  morally  wrong  with  developing  a  spe- 
cialty practice  in  the  law  any  more  than  in  medicine,  engineering,  or  architec- 
ture? The  fees  granted  were  reviewed  and  approved  in  each  instance  by  the 
Board. 

The  mood  of  Congress  may  be  as  you  say,  Mr.  Perkins ;  and  if  that  is  true, 
it  is  unfortunate.  If  the  Congress  believes  that  the  unelected  bureaucracy 
would  respond  generously  to  the  claims  of  a  largely  uneducated  group  of  citi- 
zens who  sought  redress  of  their  grievances  without  the  aid  of  competent 
counsel,  it  is  an  indictment  of  the  collective  judgment  of  the  Congress.  My 
experience  has  been  entirely  to  the  contrary.  Almost  without  exception,  the 
people  I  have  represented  in  Social  Security  disability  claims  and  in  black 
lung  claims  had  been  rejected  in  their  claims  before  they  came  to  me.  I  am 
sure  most  attorneys  have  had  the  same  experience. 
Very  truly  yours, 

William  A.  Watson. 


24-625    O  -  74 
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Changes  in  Existing  Law  Made  by  the  Black  Lung  Benefits  Act 

of  1972 

Existing  law  omitted  is  enclosed  In  [black  brackets,]  new  matter 
is  printed  in  italics,  existing  law  in  which  no  change  is  made  is  shown 
in  roman. 

TITLE  IV  OF  THE  FEDERAL  COAL  MINE  HEALTH  AND 
SAFETY  ACT  OF  1969 

TITLE  IV-BLACK  LUNG  BENEFITS 

Part  A — General 

Sec.  40L  Congi'css  finds  and  declares  that  there  are  a  significant 
number  of  coal  miners  living  today  who  are  totally  disabled  due  to 
pneumoconiosis,  arising  out  of  employment  in  one  or  more  of  the 
Nation's  tunderground]  coal  mines;  that  there  are  a  number  of  survi- 
vors of  coal  miners  whose  deaths  were  due  to  this  disease  or  who  were 
totally  disabled  by  this  di-stase  at  the  time  of  their  deaths;  *  and  that  few 
States  provide  benefits  for  death  or  disability  due  to  this  disease  or 
who  were  totally  disabled  by  this  disease  at  the  time  of  their  deaths  to 
coal  miners  or  their  surviving  dependents.  It  is,  therefore,  the  purpose 
of  this  title  to  in'ovide  benefits,  in  cooperation  with  the  States,  to  coal 
miners  who  are  totally  disabled  due  to  pneumoconiosis  and  to  the 
surviving  dependents  of  miners  wliose  death  was  due  to  such  disease 
or  who  were  tot(dly  disabled  by  this  disease  at  the  time  of  their  deaths; 
and  to  ensure  that  in  the  future  adecpiate  benefits  are  jn'ovidetl  to 
coal  miners  and  their  dependents  in  the  event  of  their  death  or  total 
disability  due  to  i)neumoconiosis. 
Sec.  402.  For  purposes  of  this  title — 

[(a)  The  term  "dcj)endent"  means  a  wife  or  child  who  is  a  (le])cnd- 
ent  as  that  term  is  defined  for  purposes  of  section  8110  of  title  5, 
United  States  Code.] 

(a)    The  term  "dcjjendeut"  means — 

(1)  a  child  as  defined  in  subsection  (/j)  without  regard  to  sub- 
paragraph {2)(B){ii)  thereof;  or 

{2)  a  wijfe  who  is  a  member  of  the  sajne  household,  as  the  miner, 
01'  is  receiving  regular  contributions  from  the  miner  for  her  support, 
or  whose  husband  is  a  miner  who  has  been  ordered  by  a  court  to 
contribute  to  her  support,  or  who  meets  the  requirements  of  section 
216(b)  (1)  or  (2)  of  the  Social  Security  Act.  The  determination  of 

'  Tills  niiipiiilinnit  Is  ofToftlvi^  ns  of  1  >(H'oiiil>or  "0,  l;»6rt. 
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an  indiridiiu/.'fi  .s7a/'/>;  as  the  "u.ufc"  of  a  miner  f<hnll  he  nunh,  in 
accordavicc  with  section  2W{h){l)  of  the  Social  Secnrity  Act  as  if 
sxch  miner  were  the  '^insured  ini/iridiial"  referred  to  therein.  Tltt 
term  "wife"  a/so  includes  a  "divorced  wife"  as  defined  in  section 
216(d)(1)  of  the  Social  Secttriti/  Act  who  is  receivina  at  least  one- 
half  of  her  support,  as  dcterminr.<l  in  accordance  with  regulations 
prescribed  6//  the  Secretary,  from  the  miner,  or  is  receiving  substan- 
tial cuntrihutions  from  the  miner  (])iirsuant  to  a  written  agreement), 
or  there  is  in  effect  a  court  order  for  substantial  contrihvtions  to  her 
support  from  such  miner. 

(b)  Tlie  term  "pneumoconiosis"  meuns  a  chronic  dust  disease  of  the 
lung  arising  out  of  employment  in  [an  uu<lcrgroun(l]  a  coal  mine. 

(c)  The  term  "Sccrotai-y"  where  used  in  j)art  B  means  the  Secretary 
of  Health,  Education,  and  Welfare,  and  where  used  in  part  C  means 
the  Secretary  of  Labor. 

(d)  The  term  "minei-"  means  any  individual  who  is  or  was  employed 
in  [an  imdcrground]  a  coal  mine. 

[(e)  The  term  "widow"  means  the  w  ife  living  with  or  dependent  for 
support  on  the  decedent  at  the  time  of  his  death,  or  living  a])art  for 
reasonable  cause  or  because  of  his  (k'sortion,  who  ha'=  not  remarried.] 

(e)  The  term  "widow"  includes  the  wife  living  v)ith  or  dependent  for 
support  on  the  miner  at  the  time  of  his  death,  or  living  apart  for  reason- 
able cause  or  becau.sr  of  his  desertion,  or  who  meets  the  req^uivements  of 
section  216(c)  (1),  (2),' (3),  (4),  or  (5),  and  section  216(1:)  of  the  Social 
Security  Act,  who  i,*?  not  married.  The  determination  of  an  iiulividual's 
status  as  the  "widow"  of  a  miner  shall  be  made  in  accordance  xoith  section 
216(h)  (1)  of  the  Social  Security  Act  as  if  such  miner  were  the  "insured 
individujil"  referred,  to  therein.  S'lch  term  also  includes  a  "surviving 
divorced  wife"  as  defined  in  section  216(d)  (2)  of  the  Social  Security  Act 
who  for  the  7nonth  preceding  the  month  in  which  the  miner  died,  was 
receiving  at  least  one-half  of  her  support,  as  determined  in  accordance 
with  regulations  prescribed  by  the  Secretary,  from  the  miner,  or  was  re- 
ceiving substantial  contributions  from  the  miner  (jmrsuant  to  a  written 
agreement)  or  there  was  in  effect  a  court  order  for  substantial  contribu- 
tions to  her  support  f/om  the  miner  at  the  tim.e  of  his  death. 

(f)  The  term  "total  disability"  has  the  meaning  given  it  by  regula- 
tions of  the  Secretary  of  Health,  Education,  and  Welfare,  [but  such] 
except  that  such  regulations  shall  provide  that  a  miner  shall  be  considered 
totally  disabled  when  pneumoconiosis  j^rerents  him  from  engaging  in 
gainful  employment  requiring  the  skills  and  abilities  comparable  to 
those  of  any  employment  in  a  mine  or  mines  in  which  he  previously 
engaged  with  some  regularity  and  over  a  substantial  period  of  time. 
Sucli  regulations  shall  not  provide  more  restrictive  criteria  than 
those  applicable  under  section  223(d)  of  the  Social  Securit}'  Act.' 

(</)  The  term  "child"  means  a  child  or  a  step-child  who  is — 

(1)  unmarried;  and 

(2)  (A)  under  IS  years  of  age,  or 

(B)  (i)  under  a  disability  as  defined  in  section  223(d)  of  the 
Social  ISecurity  Act, 

(ii)  luhich  began  before  the  age  specified  in  section  202(d)(1) 
(B)(ii)  of  the  Social  Security  Act,  or,  in  the  case  of  a  student, 
before  he  ceased  to  be  a  student;  or 

(C)  a  student. 

•  Tills  iiiufndniont  Is  effect Ivo  as  of  DeccmlKT  ."JO,  1069. 


394 


The  term  "student*'  means  a  "fidl-time  student"  as  defined  in  section 
202(d)(7)  of  the  Social  Secitrih/  Act,  or  a  "student"  as  defined  in  sec- 
tion 8101(17)  oj  title  5,  United  States  Code.  The  determination  oj  an 
individual's  status  a^  the"child"  oj  the  miner  or  widow,  as  the  case  may 
he,  shall  he  made  in  accordance  with  section  216(h)  (2)  or  (3)  oJ  the 
Social  Security  Act  as  if  such  miner  or  v)idow  were  the  "Insured  indi- 
vidual" referred  to  therein. 

Pakt  B — Claims  for  Benkfjts  Filed  on  or  Before  December  31, 

[19721  1973 

Sec.  411.  (a)  The  Secretary  shall,  in  accordance  with  the  provisions 
of  this  part,  and  the  regulations  i)romiil^atcd  b}*  him  under  this  part, 
make  payments  of  benefits  in  respect  of  total  disability  of  any  miner 
due  to  pneumoconiosis,  and  in  respect  of  the  death  of  any  miner  whose 
death  was  due  to  pneumoconiosis  or  who  at  the  time  oj  his  death  was 
totally  disahled  hy  pneumoconiosis.^ 

(b)  The  Secretary  shall  by  regulation  ))rescribe  standards  for 
determining  for  purposes  of  section  411(a)  whether  a  miner  is  totally 
disabled  due  to  pneumoconiosis  and  for  determining  whether  the  death 
of  a  miner  was  due  to  pneumoconiosis.  Regulations  required  by  this 
subsection  shall  be  promulgated  and  published  in  the  Federal  Register 
at  the  earliest  ju'acticable  date  after  the  date  of  enactment  of  this  title, 
and  in  no  event  later  than  the  end  of  the  third  month  following  the 
month  in  which  this  title  is  enacted.  Final  regulations  required  jor 
implementation  of  any  amendments  to  this  title  shall  be  promuUjated  and 
pimished  in  the  Federal  Rec/isfer  at  the  earliest  practicable  date  after  the 
date  of  enactment  of  svch  amendments,  and  in  no  event  later  than  the  end 
oJ  the  fourth  month  following  the  month  in  which  such  amcndrncnis  are 
enacted  ^  Such  regulations  ma}-  be  modified  or  additional  regulations 
promulgated  from  time  to  time  thereaftei'. 

(c)  For  jiuri)oscs  of  this  section — 

(1)  if  a  miner  who  is  suffering  or  sufrcred  from  ))neumoconiosis 
was  emplo^'ed  for  10  years  or  raore  in  one  or  more  [unileiground] 
coal  mines  there  shall  be  a  rebuttable  i)resumptiou  that  his 
pneumoconiosis  arose  out  of  such  employment; 

(2)  if  a  deceased  miner  was  employed  for  10  years  or  more  in 
one  or  more  [underground!  coal  mines  and  died  from  a  respirable 
disease  there  shall  be  a  rebuttable  presumi)tioii  that  his  death  was 
due  to  jmeumoconiosis;  [and] 

(3)  if  a  miner  is  suffering  or  suffered  from  a  chronic  dust 
disease  of  tlie  lung  which  (A)  w])en  diagnosed  by  chest  roent- 
genogram, yields  one  or  more  large  opacities  (greater  than  one 
centimeter  in  diameter)  and  would  be  classified  in  category  A, 
B,  or  C  in  the  International  Classification  of  Radiographs  of  the 
Pneumoconioses  b}-  tlie  International  Labor  Organization,  (B) 
when  diagnosed  b}-  bioixsy  or  autopsy,  j'ields  massive  lesions  in 
the  lung,  or  (C)  when  diagnosis  is  made  b}^  other  means,  would 
be  a  condition  which  could  reasonably  be  expected  to  yield  results 
described  in  clause  (A)  or  (B)  if  diagnosis  had  been  made  in  the 
inanner  prescribed  in  clause  (A)  or  (B),  then  there  shall  be  an 
irrebuttable    presumption    that   Ik;    is    totally    disabled    due    to 
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pneumoconiosis  or  that  his  death  was  due  to  pneumoconiosis,  or 
that  at  the  lime  oj  his  death  he.  vmsi  totnlly  disabled  by  pneumoconiosis  ^ 
as  the  CQsc  nuiy  bc|[.];  and, 

(4)  ij  a  miner  was  employed  j or  15  years  or  more  in  one  or  more 
und-eryround  coal  mines,  and  if  there  is  a  chest  roentgenogram  sub- 
mitled  in  connection  with  such  miner's,  his  widow's  his  child's, 
his  jiarent's,  his  brother's,  his  sister's,  or  his  dependent's  claim  under 
this  title  and  if  is  interpreted  as  ■negative  with  respect  to  the  require- 
ments oj  paragraph  {S)  of  this  subsection,  and  ij  other  evidence  dem- 
onstrates the  existence  of  a.  totally  disabling  respiratory  or  pvlmonary 
impairment,  (hen  there  shall  be  a  rebuttable  jiresumption  that  such 
miner  is  totally  disabled  due  to  pneumoconiosis,  that  his  death  was 
due  to  pneumoconiosis,  or  that  at  the  time  of  his  death  he  was  totally 
disabled  by  pneumoconiosis.  In  the  case  of  a  living  miner,  a  wife's 
affidavit  may  not  he  used  by  itself  to  establish  the  j^f'^sumption.  The 
Secretary  shall  not  apply  all  or  a  portion  oj  the  requ  irement  oj  this 
paragraph  that  the  miner  work  in  an  unflergrounet  mine  where  he 
determines  that  conditions  oj  a  miner's  employment  in  a  coal  mine 
other  than  an  underground  mine  vjere  substantially  similar  to  con- 
ditions in  an  underground  mine.  The  Secretary  may  rebut  such 
presujnption  only  by  establishing  that  (A)  such  miner  does  not,  or  did 
not,  have  pneumoconiosis,  or  that  (B)  his  respiratory  or  jndmonary 
impairment  did  not  arise  out  oj,  or  in  connection  with,  employment 
in  a  coal  mirie} 
(d)  Nothing  in  subsection  (c)  sliall  be  deemed  to  affect  tlie  applica- 
bility of  subsection  (a)  in  the  case  of  a  claim  where  the  presumptions 
provided  for  therein  are  inappUcable. 

Sec.  412.  (a)  Subject  to  the  jwovisions  of  subsection  (b)  of  this 
section,  benefit  payments  shall  be  made  by  the  Secretary  under  this 
part  as  follows: 

(1)  In  the  case  of  total  disabiUty  of  a  miner  due  to  pneumoconiosis, 
the  disabled  miner  shall  be  paid  benefits  (bning  the  disabiUty  at  a  rate; 
equal  to  50  ])er  centum  of  the  minimum  monthly  payment  to  \yhich  a 
Federal  employee  in  grade  GS-2,  who  is  totally  disubled,  is  entitled  at 
the  time  of  payment  under  chapter  81  of  title  5,  United  States  Code. 

(2)  In  the  case  of  death  of  a  miner  due  to  pneumoconiosis  or  of  a 
miner  receiWng  benefits  under  this  part,  benefits  shall  be  paid  to  his 
widow  (if  any)  at  the  rate  the  deceased  miner  would  receive  such 
benefits  if  he  were  totally  disabled. 

{$)  In  the  case  oj  the  child  or  children  oj  a  miner  whose  death  is  due 
to  j^neumoconiosis  or  oj  a  miner  who  is  receiving  benejits  under  this  part 
at  the  time  oj  his  death,  or  who  was  totally  disabled  by  pneumoconiosis  at 
the  time  oj  his  death ,  and  in  the  case  oj  the  child  or  chihlren  oj  a  widow  who 
is  receiving  benejits  under  this  part  at  the  time  oj  her  death,  benejits  shall 
be  paid  to  such  child  or  children  as  follows:  Ij  there  is  one  such  child,  he 
shall  be  paid  benejits  at  the  rate  specified  in  paragraph  (/).  Ij  there  is 
more  than  one  such  child,  the  benefits  paid  shall  be  divided  equally  among 
them  and  shall  be  paid  at  a  rate  equal  to  the  rate  specified  in.  ))aragraph 
(1),  increased  by  50  per  centum  oj  such  rate  ij  there  are  two  sucli  chddren, 
by  75  per  centum  oj  such  rate  ij  there  are  three  such  chddren,  and  by  100 
per  centum  oj  such  rate  ij  there  are  more  than  three  such  children:  Provided, 
That  benefits  shall  only  be  paid  to  a  child  for  so  long  as  he  meets  the  criteria 
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for  the  term  "chiM"  contained  in  section  402(g):  Aiul  prori^f^d  further, 
That  no  entitlement  to  benefits  as  a  child  shall  be  established  under  this 
paragraph  (S)for  any  month  for  which  entitlement  to  benefits  as  a  widow  is 
eatablisned  under  paragraph  i2)} 

C3]  U)  In  the  case  of  an  indiWdiml  entitled  to  benefit  pa\Tncnts 
under  clause  (1)  or  (2)  of  tliis  subsection  who  has  one  or  more  depend- 
ents, the  benefit  payments  shall  be  increased  at  the  rate  of  50  per 
centiUB  of  such  benefit  payments,  if  such  individual  has  one  dependent, 
75  per  centum  if  such  individual  has  two  dependents,  and  100  per 
centum  if  such  individual  has  three  or  more  dependents. 

{5)  In  the  case  of  the  dependent  parent  or  parents  of  a  miner  whose 
death  is  due  to  pneumoconiosis,  or  of  a  miner  who  is  receiving  benefits 
under  this  part  at  the  time  of  his  death,  or  of  a  miner  who  was  totally 
disabUd  by  pneumoconiosis  at  the  time  of  deaili,  ajul  who  is  not  survived 
at  the  time  of  his  death  by  a  willow  or  a  child,  or  in  the  case  of  the  depend- 
ent surviving  brother{s)  or  sister{s)  of  such  a  miner  who  is  not  survived 
ai  the  time  of  his  death  by  a  widmo,  child,  or  parent,  benefits  shall  be  paid 
under  this  part  to  such  parentis),  or  to  such  brother(8),  or  8ister{s),  at 
the  rate  specified  in  paragraph  (3)  (as  if  such  parentis)  or  such  brother{s) 
or  sister (s),  were  the  children  of  such  miner).  In  determining  for  purposes 
of  this  paragraph  whether  a  claimant  bears  the  relaiijonship  as  the  miner's 
paj-ent,  brother,  or  sister,  the  Secretary  shall  apply  legal  standards  con- 
sistent with  those  applicable  to  relationship  determination  under  title 
II  of  the  Social  Security  Act.  A^o  benefits  to  a  sister  or  brother  shall  be 
^yable  under  this  paragraph  for  any  month  beginning  with  the  month 
in  which  he  or  she  receives  support  from  his  or  her  spouse,  or  marries. 
Benefits  shall  be  payable  umlcr  this  paragraph  to  a  brother  only  if  he  is — 
(1)(A)  under  eighteen  years  of  age,  or 

(B)  under  a  disability  as  defined  in  section  223(d)  of  the  Social 
Security  Act  which  began  before  the  age  specified  in  section  202(d) 
(l)(B)(ii)  of  such  Act,  or  in  the  case  of  a  student,  before  foe  ceased 
to  be  a  student,  or 

(C)  a  student  a^s  defined  in  section  402(g);  or 

(2)  who  is,  at  the  time  of  the  miner's  death,  disabled  as  determined 
in  accordance  with  section  223(d)  of  the  Social  Security  Act,  during 
such  disability.  Any  benefit  uiuler  this  paragraph  for  a  month  prior  to 
the.  month  in  which  a  claim  for  such  oenefit  is  filed  shall  be  reduced 
to  any  extent  that  may  be  necessary,  so  that  it  will  not  render  erroneous 
any  oenefit  which,  before  the  filing  of  such  claim,  the  Secretary  has 
certified  for  payment  for  suchj^rior  months.  As  used  in  this  paragraph, 
''dependent"  means  tJuil  during  the  one  year  period  prior  to  and  end- 
ing with  such  miner's  death,  such  parent,  brother,  or  sister  was  living 
in  the  miner's  household,  and  was,  during  such  period,  totally  depend- 
ent on  the  miner  for  support.  Proof  of  such  support  shall  be  filed  by 
such  claimant  within  two  years  after  the  month  in  which  this  amend- 
ment is  enacted,  or  within  two  years  after  the  miner's  death,  whichever 
is  the  later.  Any  such  proof  which  is  filed  after  the  ex])iration  of  such 
period  shall  be  deemed  to  have  been  filed  with  in  such  period  if  it  is  shown 
to  the  satisfaction  of  the  Secretary  that  there  was  good  cause  for  failure 
to  file  such  proof  within  such  period.  The  determination  of  what  con- 
stitutes "living  in  the  miner's  household,"  "totally  dependent  upon  the 
miner  for  support,"  and  "good  cause,"  shall  for  purposes  of  this 
paragraph  be  made  in  accordance  with  regulations  of  the  Secretary. 
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Benefit  payments  under  this  paragraph  to  a  parent,  brother,  or  sister, 
shau  he  redxLced  by  the  amount  by  which  such  payments  would  be 
reduced  on  account  of  excess  earnings  oj  such  parent,  brother,  or 
sister,  respectively,  under  section  203{b)-{l)  oj  the  Social  Security 
Act,  a«  if  the  benefit  under  this  paragraph  were  a  benefU  under  section 
202  oj  such  Act. 
(6)  Ij  an  indivUtuars  benefits  would  be  increased  under  paragraph  (4) 
oj  this  subsection  because  he  or  she  has  one  or  more  dependents,  and  it 
appears  to  the  Secretary  thai  it  would  be  in  the  interest  oj  any  such  depend- 
ent to  have  the  amount  ojsuch  increase  in  benefits  (to  the  extent  attributable 
to  such  dependent)  certified  to  a  jferson  other  than  such  individual,  then 
the  Secretary  may,  under  regulations  prescribed  by  him,  certijy  the  amount 
ojsuch  increase  in  benefits  (to  the  extent  so  attributable)  not  to  such  individ- 
ual but  directly  to  such  dependent  or  to  another  person  jor  the  use  and 
benefit  oj  such  dependent;  and  any  payment  made  under  this  clause,  ij 
otherwise  valid  under  this  title,  shall  be  a  complete  settlement  and  satis- 
faction of  all  claims,  rights,  ami  interests  in  and  to  such  payment. 

(b)  Notwithstanding  subsection  (a),  benefit  paj-ments  under  this 
section  to  a  miner  or  his  widow,  child,  parent,  brother,  or  sister  shall  be 
reduced,  on  a  monthl}^  or  other  appropriate  basis,  by  an  anioiuit  equal 
to  any  payment  received  by  such  minor  or  his  widow,  child,  parent, 
brother,  or  sister  under  the  workmen's  compensation,  unemplo3-ment 
compensation,  or  disabilit}'  insurance  laws  of  his  State  on  account  of 
the  SisabiUty  of  such  miner,  an<l  the  amount  b}'  which  such  payment 
would  be  reduced  on  account  of  excess  earnings  of  such  miner  under 
section  203(b)  through  (1)  of  the  Social  Secuiity  Act  if  the  amount 
paid  were  a  benefit  payable  under  section  202  of  such  Act.  This  part 
shall  not  be  considered  a  workmen's  compensation  law  or  plan  jor  pur- 
poses of  section  224  oj  ^uc^  Ad.^ 

(c)  Benefits  payable  under  this  part  shall  be  deemed  not  to  be 
income  for  purposes  of  the  Internal  Revenue  Code  of  1954. 

Sec.  413.  (a)  Except  as  othervvise  provided  in  section  414  of  this 
part,  no  payment  of  benefits  shall  be  made  under  this  part  except  pur- 
suant to  a  claim  filed  therefor  on  or  before  December  31,  ni972j  1973, 
in  such  manner,  in  such  form,  and  containing  such  information,  as  the 
Secretary'  shall  b}-  regulation  prescribe. 

(b)  In  carrying  out  the  provisions  of  this  part,  the  Secretary  shall 
to  the  max-imum  extent  feasible  (and  consistent  with  the  provisions  of 
this  part)  utilize  the  personnel  and  i^roccdures  he  uses  in  determining 
entitlement  to  disability  insurance  benefit  jiayments  under  section  223 
of  the  Social  Security  Act,  but  no  claim  for  benefits  under  this  part  shall 
be  denied  solely  on  the  basis  oj  the  results  oj  a  chest  roerdgenogram.  In 
determining  the  validity  of  claims  under  this  part,  all  relevant  evidence 
shall  be  considered,  including,  where  relevant,  medical  tests  such  a^  blood 
gas  studies,  x-ray  examination,  electrocardiogram,  pulmonary  junction 
studies,  or  physical  perjormance  tests,  and  any  medical  history,  evidence 
submitted  by  the  claimant's  physician,  or  his  wije's  affidavits,  and  in  the 
ease  oj  a  deceased  miner,  other  appropriate  affidavits  oj  persons  with 
knowledge  oj  the  miner's  phi/sical  condition,  and  other  supportive  ma- 
terials.^ Claimants  under  this  part  shall  be  reimbui-sed  for  reasonable 
medical  expenses  incurred  by  them  in  establishing  their  claims.  For 
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purposes  of  determining  total  disiibility  under  this  part,  the  provisions 
of  subsections  (a),  (b),  (c),  (d),  and  (g)  of  section  221  of  such  Act  shall 
be  applicable.  The  provision fi  of  sections  204,  205  (a),  (6),  (d,)  (e),  (f), 
(<?).  W,  (f),  (^).  cind  (/),  206,  207,  and  20S  oj  the  Social  Security  Act 
shall  he  applicable  imder  this  part  with  respect  to  a  miner,  widow,  child, 
varent,  brother,  sister,  or  dependent,  as  ij  henejlts  under  this  part  were 
benejits  under  title  II  of  svch  Act. 

(c)  No  claim  for  benefits  under  this  section  shall  be  considered 
unless  the  claimant  has  also  filed  a  claim  under  the  applicable  State 
workmen's  compensation  law  prior  to  or  at  the  same  tmie  his  claim 
was  filed  for  benefits  under  this  section;  except  that  the  foregoing  pro- 
visions of  this  paragraph  shall  not  apply  in  anv  case  in  which  the  filing 
of  a  claim  under  such  law  would  clearly  be  futile  because  the  period 
within  which  such  a  claim  may  be  filed  thereunder  has  expired  or 
because  pneumoconiosis  is  not  compensable  under  such  law,  or  in  any 
other  situation  in  which,  in  the  opinion  of  the  Secretary,  the  filing  of 
a  claim  would  clearly  be  futile. 

Sec.  414.  (a)(/)  No  claim  for  benefits  imder  this  part  on  account  of 
total  disabilitv  of  a  miner  shall  be  considered  unless  it  is  filed  on  or 
before  December  31,  [1972]  1073,  or,  in  the  case  of  a  claimant  who  is 
a  Nvidow,  within  six  months  after  the  death  of  her  husband  or  by 
December  31,  [19723  1073,  whichever  is  the  later. 

(2)  In  the  case  oj  a  claim  by  a  child  this  paragraph  shall  apply,  not- 
withstanding any  other  provision  of  this  part. 

{A)  If  such  claim  is  filed  within  six  nionthf<  following  the  month  in 
which  this  paragraph  is  enacted,  and  :f  entitlement  to  benefits  is  estab- 
lished pursuant  to  such  claim,  such  entitlement  shall  be  effective  retro- 
actively from  December  30,  1069,  or  from  the  date  such  child  would  have 
been  first  eligible  for  such  benefit  payments  had  section  -^/;?(o)(5)  been 
applicable  since  December  30,  1960,  whichever  is  the  lesser  period.  If  on 
the  date  such  claim  is  filed  the  clairnant  is  not  eligible  for  benefit  payments, 
but  was  eligible  at  any  period  of  time  during  the  period  from  December  30, 
1969,  to  the  date  such  claim  is  filed,  entitlement  shall  be  effective  for  the 
duration  of  eligibility  during  such  period. 

(B)  If  such  claim  is  filed  after  six  months  following  the  month  in 
which  this  paragraph  is  enacted,  and  if  entitlement  to  benefits  is  established 
pursuant  to  such  claim,  such  entitlement  shall  be  effective  retroactively 
from  a  date  twelve  moiiihs  preceding  the  date  such  claim  is  filed,  or  from 
the  date  such  child  would  have  been  first  eligible  for  such  benefit  payments 
had  section  412{a){3)  been  applicahle  since  December  30,  1969,  whichever 
is  the  lesser  period.  If  on  the  date  such  claim  is  filed  the  claimant  is  not 
eligible  for  benefit  2>ayments,  but  was  eligible  at  any  period  of  time  during 
the  period  from  a  date  twelve  months  preceding  the  date  such  claim  is 
filed,  to  the  date  such  claim  is  filed,  entitlement  shall  be  effective  for  the 
duration  of  eligibility  during  such  period. 

(C)  No  claim  for  bemfits  under  this  part,  in  the  case  of  a  claimant 
who  is  a  child,  shall  be  considered  unless  it  is  filed  within  six  months 
after  the  death  of  his  father  or  mother  {whichever  last  occurred)  or  by 
December  31,  1973,  whichever  is  the  later. 

(D)  Any  benefit  under  sub paragrajih  {A)  or  (B)  for  a  month  prior  to 
the  month  in  which  a  claim  is  filed  shall  be  reduced,  to  any  extent  that 
may  be  necessary,  so  that  it  will  not  render  erroneous  any  benefit  which, 
before  the  filing  of  such  claim,  the  Secretary  has  certified  for  payment  for 
such  prior  month. 
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(5)  No  claim  for  benefit 'i  under  this  part,  ui  the  ca^e  of  a  clahnaht 
who  is  a  parent,  brother,  or  sister  shall  be  considered  unless  it  is  filed 
within,  six  months  after  the  death  of  the  miner  or  by  December  SI,  1^73, 
whichever  it  the  later. 

(b)  No  benefits  shall  be  paid  under  this  part  after  December  31, 
[19723  1978,  if  the  claim  therefor  was  filed  after  [December  31, 
1971.2  June  SO,  1973. 

(c)  No  benefits  under  this  part  shall  be  payable  for  any  period 
prior  to  the  date  a  claim  therefor  is  filed. 

(d)  No  benefits  shall  be  i)aid  under  this  part  to  the  residents  of  any 
State  which,  after  the  date  of  enactment  of  this  Act,  reduces  the  bene- 
fits payable  to  persons  eligible  to  receive  benefits  under  this  part, 
under  its  State  laws  which  are  appUcable  to  its  general  work  force 
with  regard  to  workmen's  compensation,  unemployment  compensation, 
or  disability  insurance. 

(e)  No  benefits  shall  be  payable  to  a  widow,  child,  parent,  brother, 
or  sister  under  tliis  part  on  account  of  the  death  of  a  miner  unless 
(1)  benefits  under  this  part  were  being  paid  to  such  miner  with  respect 
to  disability  due  to  pneumoconiosis  prior  to  his  death,  or  (2)  the  death 
of  such  miner  occurred  prior  to  January  1,  [1973]  1^74- 

Sec.  416.  (a)  Notwithstanding  any  other  provision  in  this  title,  for 
the  purpose  of  assuring  the  -uninterrupted  receipt  of  benefits  by  claim- 
anis  at  such  time  as  responsibility  for  administration  of  the  benefits 
progi-am  is  assumed  by  either  a  State  workmen's  compensation  agency 
or  the  Secretary  of  Labor,  any  claim  for  benefits  under  this  jmrt  filed 
durina  the  period  from  July  1,  1973  to  December  31,  1073,  shall  be 
considered  and  determined  in  accordance  vnih  the  procedures  of  this 
section.  With  respect  to  any  such  claim — 

(1)  Such  claim  shall  be  determined  and,  where  appropriate  under 
this  part  or  section  424  of  this  title,  benefits  shall  be  paid  with  respect 
to  such  claim  by  the  Secretary  of  Labor. 

(2)  The  manner  and  place  of  filing  such  claim  shall  be  in  accord- 
ance with  regulations  issued  jointly  by  the  Secretary  of  Health, 
Education,  and  Welfare  and  the  Secretary  of  Labor,  which  regulai'ons 
shall  provide,  among  other  things,  that  such  claims  may  be  filed  in 
district  offices  of  the  Social  Security  Administration  and  thereafter 
transferred  to  the  jurisdiction  of  the  Department  of  Labor  for  further 
cons  toleration. 

(5)  The  Secretary  of  Labor  sluill  promptly  notify  any  operator 
who  he  believes,  on  the  basis  of  information  contained  in  the  claim, 
or  any  other  information  available  to  him,  may  be  liable  to  pay 
benefits  to  the  claimant  under  part  C  of  this  title  for  any  month  after 
December  31,  1973. 

(4)  In  determining  such  claims,  the  Secretary  of  Labor  shall,  to 
the  extent  appropriate,  follow  the  procedures  described  in  section.'i 
19(b),  (c),  and  {^  of 'Public  Law  803,  69th  Congress  (44  Stat. 
1424,  approved  March  4,  1927),  as  amended. 

(5)  Any  operator  who  has  been  notified  of  the  jmidency  of  a 
claim  under  paragraph  4  of  this  subsection  shall  be  bound  by  the 
determination  of  the  Secretary  of  iMbor  on  such  claim  as  if  the 
claim  had  been  filed  pursuant  to  part  C  of  this  title  and  section 
422  thereof  had  been  applicable  to  such  operator.  Nothing  in  this 
paragraph  shall  require  any  operator  to  pay  any  benefits  for  any 
month  prior  to  January  1,  1974- 
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(b)  The  Secretary  of  Labor,  after  consultation  with  the  Secretary  of 
Health,  Education,  and  Welfare,  may  issue  such  regulations  as  are 
necessary  or  appropriate  to  carry  out  the  purpose  of  this  section. 

Part  C — Claims  for  Benefits  After  December  31,  [1972]  1973 

Sec.  421.  (a)  On  and  after  January  1,  [19733  1974,  any  claim  for 
benefits  for  death  or  total  disability  due  to  pneumoconiosis  shall  be 
filed  pursuant  to  the  applicable  State  workmen's  compensation  law, 
except  that  durinj;  any  period  when  miners  or  their  surviving  widows, 
children,  parents,  brothers,  or  sisters,  as  the  case  may  be,  are  not  covered 
by  a  State  workmen's  compensation  law  wliicli  provides  adequate 
coverage  for  pneumoconiosis  they  shall  be  entitled  to  claim  benefits 
under  this  part. 

(b)(1)  For  purposes  of  this  section,  a  State  workmen's  compensation 
law  shall  not  be  deemed  to  provide  adequate  coverage  for  pneumo- 
coniosis during  any  period  unless  it  is  included  in  the  list  of  State 
laws  found  by  the  Secretary  to  i)rovide  such  adequate  coverage  during 
such  period.  The  Secretary  shall,  no  later  than  October  1,  1972,  publish 
in  the  Federal  Register  a  list  of  Stat«  workmen's  compensation  laws 
which  provide  adequate  coverage  for  pneumoconiosis  and  shall  revise 
and  republish  in  the  Federal  Register  such  list  from  time  to  time,  as 
may  be  appropriate  to  reflect  changes  in  such  State  laws  due  to 
legislation  or  judicial  or  administrative  interpretation. 

(2)  The  Secretary  shall  include  a  State  workmen's  compensation 
law  on  such  list  during  any  period  only  if  he  finds  that  during  such 
period  under  such  law — 

(A)  benefits  must  be  paid  for  total  disability  or  death  of  a 
miner  due  to  pneumoconiosis; 

(B)  the  amount  of  such  cash  benefits  is  substantially  equivalent 
to  or  greater  than  the  amount  of  benefits  prescribed  by  section 
412(a)  of  this  title; 

(C)  the  standards  for  determining  death  or  total  disabilitj'  due 
to  pneumoconiosis  are  substantially  equivalent  to  [those]  section 
402{f)  of  this  title  and  to  those  standards  ^  established  [by  section 
411]  under  part  B  of  this  title,^  and  bj"  the  regulations  of  the  Secre- 
tary of  Health,  Education,  and  Welfare  promulgated  thereunder; 

(D)  any  claim  for  benefits  on  account  of  total  disability  or 
death  of  a  miner  due  to  pneumoconiosis  is  deemed  to  be  timely 
filed  if  such  claim  is  filed  mthin  three  years  of  the  discovery  of 
total  disability  due  to  pneumoconiosis,  or  the  date  of  such  death, 
as  the  case  may  be ; 

(E)  there  are  in  effect  provisions  with  respect  to  prior  and 
successor  operators  which  are  substantialh'^  equivalent  to  the 
provisions  contained  in  section  422 (i)  of  this  part;  and 

(F)  there  are  applicable  such  other  provisions,  regulations  or 
interpretations,  which  are  consistent  with  the  provisions  con- 
tained in  Public  Law  803,  69th  Congress  (44  Stat.  1424,  approved 
March  4,  1927),  as  amended,  which  are  apj)licable  under  section 
422(a),  but  are  not  inconsistent  with  any  of  the  criteria  set  forth 
in  subparagraphs  (A)  through  (E)  of  this  paragraph,  as  the 
Secretar^-^,  m  accordance  >vith  regulations  promulgated  by  him, 
determines  to  be  neces^ry  or  appropriate  to  assure  adequate 
compensation  for  total  disability  or  death  due  to  pneumoconiosis. 

*■  This  amendment  Is  effecUve  as  of  December  SO,  1909. 
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The  action  of  the  Secretary  in  including  or  failing  to  include  any  State 
workmen's  compensation  law  on  such  list  shall  be  subject  to  judicial 
review  exclusively  in  the  United  States  court  of  appeals  for  the  circuit 
in  which  the  Stafe  is  located  or  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia. 

(c)  Final  regulations  required  for  implementation  of  any  amendments 
to  this  part  shall  be  promnl gated  and  published  in  the  Federal  Register 
at  the  earliest  practicable  date  after  the  date  of  enactment  of  such  amend- 
ments, and  in  no  event  later  than  the  end  of  the  sixth  month  following  the 
month  in  which  such  amendments  are  enacted. 

Sec.  422.  (a)  During  any  period  after  December  -31,  [19723  197S,  in 
which  a  State  workmen's  com])ensation  law  is  not  included  on  the  list 
pubhshed  bv  the  Secretarv  under  section  421  (b)  of  this  part,  the  provi- 
sions of  Public  Law  803,  69th  Congress  (44  Stat.  1424,  approved 
March  4,  1927),  as  amended  (other  than  the  provisions  contained  in 
sections  1,  2,  3,  4,  [7,3  8,  9,  10,  12,  13,  29,  30,  31,  32,  33,  37,  38,  41, 
43,  44,  45,  46,  47,  48,  49,  50,  and  51  thereof)  shall  (except  as  otherwise 

f)ro\nded  in  this  subsection  and  except  as  the  Secretary  shall  by  reoru- 
ation  othenvise  provide),  be  applicable  to  each  operator  of  [an 
underground3  a  coal  mine  in  such  State  with  respect  to  death  or  total 
disabiUty  due  to  pneumoconiosis  arising  out  of  emplovment  in 
such  mine.  In  administering  this  part,  the  Secretary  is  authorized  to 
prescribe  in  the  Federal  Hegister  such  additional  provisions,  not 
mconsistent  with  those  specihcally  excluded  by  this  subsection,  as 
he  deems  necessary  to  jirovide  for  the  payment  of  benefits  by  such 
operator  to  persons  entitled  thereto  as  provided  in  this  part  and  tliere- 
aftcr  those  provisions  shall  be  api)licable  to  such  operator. 

(b)  Dining  any  such  period  each  such  operator  shall  be  liable  for 
and  shall  secure  the  payment  of  benefits,  as  provided  in  this  section 
and  section  423  of  this  part. 

(c)  Benefits  shall  be  paid  during  such  period  by  each  such  operator 
under  this  section  to  the  categories  of  persons  entitled  to  benefits  under 
section  412(a)  of  this  title  in  accordance  with  the  regulations  of  the 
Secretarv''  and  the  Secretary  of  Health,  Education,  and  AVolfare 
applicable  under  this  section:  Provided,  That,  except  as  provided  in 
subsection  (i)  of  this  section,  no  benefit  shall  be  payable  by  any  oper- 
ator on  account  of  death  or  total  disability  due  to  pneumoconiosis 
which  did  not  arise,  at  least  in  part,  out  of  employment  in  a  mine 
during  the  period  when  it  was  operated  by  such  operator. 

(d)  Benefits  payable  mider  this  section  shall  be  paid  on  a  monthly 
basis  and,  except  as  otherwise  provided  in  this  section,  such  payments 
shall  be  equal  to  the  amounts  specified  in  section  412(a)  of  this  title. 

(e)  No  payment  of  benefits  shall  be  lequired  under  this  section: 

(1)  except  pursuant  to  a  claim  filed  therefor  in  such  manner,  in 
such  form,  and  containing  such  information,  as  the  Secretary  shall 
by  regulation  prescribe; 

(2)  for  any  period  prior  to  January  1 ,  [19733  1974',  pv 

(3)  for  any  period  after  [seven3  tweloe  years  after  the  date  of 
enactment  of  this  Art. 

(f)  (i)  Any  claim  for  benefits  under  this  section  shall  be  filed  within 
three  years  of  the  discovery  of  total  disability  due  to  pneumoconiosis 
or,  in  the  case  of  death  due  to  i)neunioconiosis,  the  date  of  such  death. 

(2)  Any  claim  for  benefits  under  this  section  in  the  case  of  a  living 
miner  filed  on  the  basis  o)\^  eligibility  under  section  411(c){4)   of  this 
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title,  shall  be  filed  within  three  years  from  the  date  of  last  exposed  employ- 
ment in  a  coal  mine  or,  in  the  case  of  death  from  a  respiratory  or  pulmo- 
nary impairment  jor  which  benefits  wovld  be  payable  under  section 
411{c)(4)  of  this  title,  incurred  as  the  result  of  employment  in  a  coal 
mine,  shall  be  filed  within  15  years  jrom  the  date  oj  last  exposed 
employment  in  a  coal  mine. 

•f  (g)  The  amount  of  benefits  payable  under  this  section  shall  be 
reduced,  on  a  monthly  or  other  appropriate  basis,  by  the  amount  of 
any  compensation  received  under  or  pursuant  to  any  Federal  or  State 
workmen's  compensation  law  because  of  death  or  disability  due  to 
pneumoconiosis. 

(h)  The  regulations  of  the  Secretary  of  Health,  Education,  and 
Welfare  promulgated  under  section  411  of  this  title  shall  also  be 
appUcable  to  claims  under  this  section.  The  Secretary  of  Labor  shall 
by  regulations  establish  standards,  which  may  include  appropriate 
presumptions,  for  determining  whether  pneumoconiosis  arose  out  of 
employment  in  a  particular  [underground]  coal  mine  or  mines.  The 
Secretary  may  also,  by  regulation,  establish  standards  for  appor- 
tioning liability  for  benefits  under  this  subsection  among  more  than 
one  operator,  where  such  apportionment  is  appropriate. 

(i)(l)  During  any  period  in  which  this  section  is  applicable  with 
respect  to  a  coal  mine  an  operator  of  such  mine  who,  after  the  date 
of  enactment  of  this  title,  acquired  such  mine  or  substantially  all  the 
assets  thereof  from  a  person  (hereinafter  referred  to  in  this  para- 
graph as  a  "prior  operator")  who  was  an  operator  of  such  mine 
on  or  after  the  operative  date  of  this  title  shall  be  liable  for  and  shall, 
in  accordance  with  section  423  of  this  part,  secure  the  payment  of 
all  benefits  which  would  have  been  payable  by  the  prior  operator 
under  this  section  with  respect  to  miners  previously  employed  in 
such  mine  if  the  acquisition  had  not  occurred  and  the  prior  operator 
had  continued  to  operate  such  mme. 

(2)  Nothing  in  this  subsection  shall  relieve  any  prior  operator  of 
any  liability  under  this  section. 

Sec.  423.  (a)  During  any  period  in  which  a  State  workmen's  com- 
pensation law  is  not  included  on  the  list  published  by  the  Secretary 
under  section  421  (b)  each  operator  of  [an  underground]  a  coal  mine  in 
such  State  shall  secure  the  paypent  of  benefits  for  which  he  is  liable 
under  section  422  by  (1)  qualifying  as  a  self-insurer  in  accordance 
with  regulations  prescribed  by  the  Secretary,  or  (2)  insuring  and 
keeping  insured  the  pajTnent  of  such  benefits  with  any  stock  company 
or  mutual  company  or  association,  or  with  any  other  person  or  funds 
including  any  State  fund,  while  such  company,  association,  person 
or  fund  is  authorized  under  the  laws  of  any  State  to  insure  workmen', 
compensation. 

(b)  In  order  to  meet  the  requirements  of  clause  (2)  of  subsection 
(a)  of  this  section,  every  policy  or  contract  of  insurance  must  contain — 

(1)  a  provision  to  pay  benefits  required  under  section  422,  not- 
withstanding the  provisions  of  the  State  workmen's  compensa- 
tion law  which  ma}'  provide  for  lesser  pajinents; 

(2)  a  provision  that  insolvencv  or  bankniptcy  of  the  operator 
or  discharge  therein  (or  both)  shall  not  relieve  the  earner  from 
liability  for  s\ich  payments;  and 

(3)  such  other  provisions  as  the  Secretary,  by  regulation,  may 
require. 
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(c)  No  policy  or  contract  of  insurance  issued  by  a  carrier  to  comply 
with  the  requirements  of  clause  (2)  of  subsection  (a)  of  this  subsec- 
tion shall  be  canceled  prior  to  the  date  specified  in  such  policy  or  con- 
tract for  its  expiration  until  at  least  30  days  have  elapsed  nfter 
notice  of  cancellation  has  been  sent  by  registered  or  cerlified  mail  to 
the  Secretary'  and  to  the  operator  at  his  last  known  place  of  business. 

Sec.  424.  If  a  totally  disabled  miner  or  a  widow,  child,  parent, 
brother,  or  sister  is  entitled  to  benefits  under  section  422  and  (1)  an 
operator  liable  for  such  benefits  has  not  obtained  a  policy  or  contract 
oi  insurance,  or  qualified  as  a  self-insurer,  as  required  by  section  423, 
or  such  operator  has  not  paid  such  benefits  within  a  reasonable  time, 
or  (2)  there  is  no  operator  who  was  required  to  secure  the  pajinent  of 
such  benefits,  the  Secretary  shall  pay  such  miner  or  such  widow,  child, 
parent,  brother,  or  sister  the  benefits  to  which  he  or  she  is  so  entitled. 
In  a  case  referred  to  in  clause  (1),  the  operator  shall  be  liable  to  the 
United  States  in  a  civil  action  in  an  amount  equal  to  the  amount  paid 
to  such  miner  or  his  widow,  child,  parent,  brother,  or  sister  under  this 
title. 

Sec.  425.  With  the  consent  and  cooperation  of  State  agencies 
charged  with  administration  of  State  workmen's  compensation  laws, 
the  Secretary  may,  for  the  purpose  of  carrying  out  his  functions  and 
duties  under  section  422,  utilize  the  services  of  State  and  local  agen- 
cies and  their  employees  and,  notwithstanding  any  other  provision  of 
law,  may  advance  funds  to  or  reimburse  such  State  and  local  agencies 
and  their  emploj-ees  for  services  rendered  for  such  purposes. 

Sec.  426.  (a)' The  Secretary  of  Labor  and  the  Secretary  of  Health, 
Education,  and  Welfare  are  authorized  to  issue  such  regulations  as 
each  deems  appropriate  to  carry  out  the  provisions  of  this  title.  Such 
regulations  shall  be  issued  in  conformity  with  section  553  of  title  5  of 
the  United  States  Code,  notwithstanding  subsection  (a)  thereof. 

(b)  Within  120  days  following  the  convening  of  each  session  of 
Congress  the  Secretary  of  Health,  Education,  and  Welfare  shall  sub- 
rait  to  the  Congress  an  annual  report  iipon  the  subject  matter  of  part 
B  of  this  title,  and,  after  January  1,  [1973]  1974,  the  Secretary  of 
Labor  shall  also  submit  such  a  report  upon  the  subject  matter  of  part 
C  of  this  title. 

(c)  Nothing  in  this  title  shall  relieve  any  operator  of  the  duty  to 
comply  with  any  State  workmen's  compensation  law,  except  insofar 
as  such  State  law  is  in  conflict  with  the  i:)ro visions  of  this  title  and 
the  Secretary  by  regulation,  so  prescribes.  The  provisions  of  any  State 
workmen's  compensation  law  which  provide  greater  benefits  than  the 
benefits  payable  under  this  title  shall  not  therebj-  be  construed  or  held 
to  be  in  conflict  with  the  provisions  of  this  title. 

Sec.  427.  (a)  The  Secretai-y  of  Health,  Education,  and  Welfare  is 
authorized  to  enter  into  contracts  with,  and  make  grants  to,  piiblic  and 
privaie  agencies  and  organizations  and  individuals  for  the  const)-uction, 
purchase,  and  operation  of  fixed-site  and  mobile  clinical  facilities  for  the 
analysis,  examination,  and  treatment  of  respiratory  and  pulmonary  im- 
pairments in  active  and  inactive  coalminers.  The  Secretary  shall  coordinate 
the  making  of  such  contracts  and  grants  with  the  Appalachian  Regional 
Commission. 

(b)  The^ecretary  of  Health,  Education,  and  Welfare  shall  initiate 
research  within  the  National  Institute  for   Occupational  Safety  and 


404 


Health,  and  is  authorized  to  make  research  grants  to  public  and  private 
agencies  and  organizations  and  individuals  for  the  purpose  of  devising 
simple  and  efectioe  tests  to  measure,  detect,  and  treat  respiratory  and 
pulmonary  impairments  in  active  and  inactive  coal  miners.  Any  grant 
made  pursuant  to  this  subsection  shall  be  conditioned  upon  all  injormation, 
uses,  products,  processes,  patents,  and  other  developments  resulting  from 
such  research  being  available  to  the  general  public,  except  to  the  extent  of 
such  exceptions  and  limitations  a^  the  Secretary  of  Health,  Education, 
and  Welfare  may  deem  necessary  in  the  public  interest. 

(c)  There  is  hereby  authorized  to  be  appropriated  for  the  purpose  of 
subsection  (a)  of  this  section  $10,000,000  for  each  of  the  fiscal  years 
ending  June  30,  1973,  June  SO,  197^,  and  June  SO,  1975.  There  are 
hereby  authorized  to  be  appropriated  for  the  purposes  of  subsection  (b) 
of  this  section  such  sums  as  are  necessary. 

Sec.  428.  (a)  No  operator  shall  discharge  or  in  any  other  way  dis- 
criminate against  any  miner  employed  by  him  by  reason  of  the  fact  that 
such  miner  is  sujffering  from  pneumoconiosis.  No  person  shall  cause  or 
aitempt  to  cause  an  operator  to  violate  this  section.  For  the  purposes  of 
this  subsection  the  term  "miner"  shall  not  include  any  person  who  has 
been  found  to  be  totally  disabled. 

(6)  Any  miner  who  believes  that  he  has  been  discharged  or  otherwise 
discriminated  against  by  any  person  in  violation  of  subsection  (a)  of  this 
section,  or  any  representative  of  such  miner  may,  within  90  days  after 
s^uch  violation  occurs,  apply  to  the  Secretary  for  a  review  of  such  alleged 
discharge  or  discrimination.  A  copy  of  the  application,  shall  be  sent 
to  such  person  who  shall  be  the  respondent.  Upon  receipt  of  such  ap- 
plication, the  Secretary  shall  cause  such  investigation  to  be  made  a^s  tie 
deems  appropriate.  Such  investigation  shall  provide  an  opportunity  for 
a  public  hearing  at  the  request  of  any  party  to  enable  the  parties  to  present 
information  relating  to  such  violation.  The  parties  shall  be  given  written 
notive  of  the  time  and  place  of  the  hearing  at  least  5  days  prior  to  the 
hearing.  Any  such  hearing  shall  be  of  record  and  shall  be  subject  to 
section  55.^  of  title  5  of  the  United  States  Code.  Each  hearing  examiner 
presiding  under  this  section  and  under  the  provisions  of  titles  I,  II  and 
III  of  this  Act  shall  receive  compensation  at  a  rate  not  less  than  that 
prescribed  for  OS-16  under  section  5332  of  title  5,  United  States  Code. 
Upon  receiving  the  report  of  such  investigation,  the  Secretary  shall  make 
findings  of  fact.  If  he  finds  that  such  violation  did  occur,  he  shall  issue  a 
decision,  incorporating  an  order  therein,  requiring  the  person  committing 
such  violation  to  take  such  affinnative  action  as  the  Secretary  deems 
appropriate,  including,  but  not  limited  to,  the  rehiring  or  reinstatement  of 
the  miner  to  his  former  position  with  back  pay.  If  he  finds  that  there  was 
no  such  violation,  he  shall  issue  an  order  denying  the  application.  Such 
order  shall  incorporate  the  Secretary's  findings  therein. 

(c)  Whenever  an  order  is  issued  under  this  subsection  granting  relief  to 
a  miner  at  the  request  of  such  vainer,  a  sum  equal  to  the  aggregate  amount 
of  all  costs  and  expenses  {including  the  attorney's  fees)  as  determined 
by  the  Secretary  to  h-ave  been  reasonably  incurred  by  such  miner  for,  or  in 
connection  with,  the  institution  and  prosecution  of  such  proceedings, 
shall  be  assessecl  against  the  person  committing  the  violation. 

Sec.  420.  T{ie.re  is  authorized  to  be  appropriated  to  the  Secretary  of 
Labor  such  sums  as  may  be  necessary  to  carry  out  his  lesponsibilities 
under  this  title.  Such  sums  shall  remain  available  until  expended. 
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Sec.  430.  The  amendments  made  by  the  Black  Lung  Benefits  Act  of 
1972  to  part  B  of  this  title  shall,  to  the  extent  appropriate,  also  apply  to 
part  C  of  this  title:  Provided,  That  for  the  purpose  of  determining  the 
applicability  of  the  presumption  established  by  section  411{c){4)  to 
claims  filed  under  part  C  of  this  title,  no  'period  of  employment  after  June 
SO,  1971,  shall  be  considered  in  determining  whether  a  miner  was  em- 
ployed at  least  fifteen  years  in  one  or  more  underground  mines. 

Sec.  431.  Tl^e  Secretary  of  Health,  Education,  and  Welfare  shall, 
upon  enactment  of  the  Black  Lung  Benefits  Act  of  1972,  generally  dissemi- 
nate to  all  persons  who  filed  claims  under  this  title  prior  to  the  date  of 
enactment  of  such  Act  the  changes  in  the  law  created  by  such  Act,  and 
forthwith  advise  all  persons  whose  claims  have  been  denied  for  any  reason 
or  whose  claims  are  pending,  that  their  claims  will  be  reviewed  with  respect 
to  the  provisions  of  the  Black  Lung  Benefits  Act  of  1972. 
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93d  congress 

IsT  Session 


H.  R.  1761 


IN  THE  HOUSE  OF  EEPKESENTATIVES 

January  11,1973 

Mr.  Hechlek  of  West  Virginia  introduced  tlic  following  bill;   wliidi  was 

referred  to  the  Comniiltee  on  Education  and  Labor 


A  BILL 

To  amend  tlie  black  lung  benefit  provisions  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969  to  delete  the  provisions 
for  offset  of  black  lung  benefits  against  State  workmen's 
compensation,  unemployment  compensation,  and  disability 
insurance  benefits. 

1  Be  it  enacted  by  the  Senate  and  House  of  Eepresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That    (a)    the  first  sentence  of  section  412  (b)    of  the  Fed- 

4  eral  Coal  Mine  Health  and  Safety  Act  of  1969  is  amended 

5  by  striking  out  the  following:   "an  amount  equal  to  any 

6  payment  received  by  such  miner  or  his  widow  under  the 

7  workmen's  compensation,  unemployment  compensation,  or 

I 
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1  disability  insurance  laws  of  his  State  on  account  of  the  dis- 

2  ability  of  such  miner,  and". 

3  (b)    Sections   413(c)    and   422(g)    of  such   Act   are 

4  repealed. 

5  Sec.  2.  The  amendments  made  by  this  Act  shall  become 

6  effective  as  of  December  30,  1969. 


24-625   O  -  74  --  27 
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93d  congress 

1st  Session 


H.  R.  8838 


IN  THE  HOUSE  OE  EEPKESENTATIVES 

June  20, 1973 
Mr.  EiiLKNiidiiN  (for  liiiiisulf,  Mr.  Dent,  and  Mjf.  Mazzoli)  introduced  the  fol- 
lowing bill;  which  was  referred  to  the  Connniftee  on  Education  and  Lal)or 


A  BILL 

To  limit  the  reiml)arsoin('nt  of  nttorncy's  fees  under  the  black 
lung  program. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That   (a)   section  412(b)   of  the  Federal  Coal  Mine  Health 

4  and  Safety  Act  of  li)09  (^0  U.S.C.  922  (b)  )  is  amended  by 

5  striking  out  "(b)   Xotwithstanding  subsection   (a)"  and  in- 

6  serting  in  lieu  thereof  "(b)  (1)  Notwithstanding  subsection 

7  (a)  and  subject  to  paragraph  (2),". 

8  (b)   Section  412  (b)   of  such  Act  is  further  amended  by 

9  adding  at  the  end  thereof  the  following: 

10  "  (2)  In  determining  the  amount  by  which  benefit  pay- 

11  ments  shall  be  reduced  under  the  first  sentence  of  paragraph 
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1  ( 1 ) ,  the  portion  of  any  attorney's  fees  paid  for  services 

2  rendered  in  respect  of  a  claim  under  any  of  such  State  laws 

3  for  the  same  disability  or  death  which  exceeds  the  attorney's 

4  fees,  which  could  be  allowed  under  the  limitation  imposed 

5  under  section  413  (b)    if  such  claim  were  made  under  this 

6  part,  shall  be  considered  a  part  of  the  payments  received  by 

7  the  miner  or  his  widow,   child,  parent,  brother,   or  sister 

8  under  such  State  laws.". 
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93i)  CONGRESS 
1st  Session 


H«  R«  8835 


IN  THE  HOUSE  OF  EEPEESENTATIVES 

June  20,1973___ 

Mr.  Dent  (for  liinisolf,  Mr.  Erlenborn,  aiM  Mr.  M.\zzoLf)  introdnrod  tlio,  fol- 
lowing hill ;  which  was  lofcricd  to  the  ConimiTfeo  on  Ednfation  and  I^ahor 


A  BILL 

To  deny  reiml)ursement  under  the  black  lung  program  on  account 
of  attorney's  fees  arising  out  of  State  workmen's  compen- 
sation cases. 

1  Be  it  enacted  hjj  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)   section  412  (b)   of  the  Federal  Coal  Mine  Health 

4  and  Safety  Act  of  19G9    (HO  U.S.C.  922(b)  )    is  amended 

5  by  striking  out  ''(1))   Notwithstanding  subsection   (a)"  and 

6  inserting  in  lieu  thereof  "(b)  (T)    Notwithstanding  subscc- 

7  tion  (a)  and  sul)je(;t  to  paragraph  (2)". 

8  (b)   Section  412  (b)  of  such  Act  is  further  amended  by 

9  adding  at  the  end  thereof  the  following: 

30  "  (2)  In  determining  the  amount  by  which  benefit  pa}^- 

11     m(nits  shall  be  reduced  under  ihe  first  sentence  of  paragraph 
I 
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1  (1),  niiy  attoriiej^'s  fees  paid  for  services  rendered  in  re- 

2  spect  of  a  claim  under  any  of  sucli  Stale  laws  for  the  same 

3  disability,  or  death  shall  hv  considered  a  part  of  the  payments 

4  received  hy  the  miner  or  his  widow,  child,  ])arent,  hrolher, 

5  or  sister,  under  such  State  laws.". 
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^8«  CONGRESS 
IsT  Session 


S.  2008 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  18,1973 

Mr.  Williams  (for  himself  and  Mr.  JaVIts)  introduced  the  following  bill; 
which  was  read  twice  and  referred  to  the  Committee  on  Labor  and  Public 
Welfare 


A  BILL 

To  strengthen  State  woi-kers'  compensation  programs,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Aot  may  be  cited  as  the  "National  Workers'  Com- 

4  pensation  Standards  Act  of  1973". 

5  FINDINGS  AND  DECLARATION  OF  PUEPOSE 

6  Sec.  2.  (a)  the  Congress  finds  and  declares  that — 

7  (1)  many  thousands  of  American  workers  are  killed 

8  or  permanently  disabled  and  millions  more  are  injured 

9  each  as  a  result  of  injuries  or  diseases  incurred  as  a  result 
10  of  or  arising  out  of  their  emplojmient ; 

VII— O 
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1  (2)     work-related    disabling    injuries   and    deaths 

2  reduce   the   effectiveness   of  human   resources   in   the 

3  United  States,   and  lost  income,   lost  production,   and 

4  diminished  consumer  expenditures  impose  a  substantial 

5  burden  on  interstate  conimerce ; 

6  (3)     work-related    injuries    or    occupational    dis- 

7  '        eases   frequently    strike    down   workers    in  the    midst 

8  of  their  most  productive  years  with  a  resultant  impact 

9  .     on  their  dependent  families ; 

10  (4)  the  vast  majority  of  these  injured  and  ill  work- 

11  ers,  and  their  famiUes,  depend  on  State  workers'  com- 

12  pensation  systems  for  economic  security,  medical  treat- 

13  ment,  rehabilitation,  and  reemployment  assistance  when 
1*  they  suffer  disabling  injury  or  death  in  the  course  of 
1^  their  employment; 

16  (5)   the  full  protection  of  American  workers  who 

1'^  suffer  job-related  injuries  or  death  requires  an  adequate, 

18  prompt,  and  equitable  system  of  workers'  compensation ; 

19  (6)  the  National  Commission  on  State  Workmen's 

20  Compensation  Laws,  established  pursuant  to  the  Occu- 

21  pational  Safety  and  Health  Act  of  1970,  has  determined 

22  that    existing   State   workers'    compensation   laws    fail 

23  to  provide  prompt,  adequate,  and  equitable  protection 

24  to  workers  and  the  families  of  workers  injured  or  killed 
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1  on  the  job,  and  as  a  result,  many  workers  or  their  fam- 

2  ilies  have  been  denied  workers'  compensation  benefits; 

3  ( 7 )  there  are  five  basic  objectives  of  a  sound  work- 

4  ers'  compensation  system  including:    (A)  broad  cover- 

5  age  of  employees  and  work-related  injuries  and  diseases; 

6  (B)    substantial  protection  against  interruption  of  in- 

7  come;    (C)    the  provision  of  sufficient  medical  and  re- 

8  habilitative  services  in  order  to  achieve  recovery  and  the 

9  restoration  of  injured  workers  to  gainful  employment; 

10  (D)  the  encouragement  of  safety;  and  (E)  an  effective 

11  system  for  the  delivfery  of  benefits  and  services ; 

12  (8)   the  improvements  that  are  necessary  to  insure 

13  that  a  prompt,  adequate,  and  equitable  system  of  work- 

14  ers'  compensation  is  available  to  all  American  workers 

15  can  and  should  be  achieved  without  delay,  and  there  is 

16  a  need  for  the  Federal  Government  to  encourage  and 

17  assist  the  States  in  meeting  this  responsibility  and,  where 

18  necessary,  to  assure  that  workers'   compensation  pro- 

19  grams  within  the  several  States  meet  minimum  standards 

20  of  adequacy,  promptness,  and  fairness. 

21  (b)  It  is  the  purpose  of  this  Act  through  the  exercise 

22  of  power  of  Congress  to  regulate  commerce  and  to  provide 

23  for  the  general  welfare  to — - 

24  (1)   establish  minimum  standards  of  adequacy  and 

25  fairness-  for  State  workers'  compensation  programs  arid^ 
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1  ,'  procedures  by  which  such  standards  may  be  imple- 

2  raented; 

3  (2)  establish  appropriate  procedures  for  monitor- 

4  ing   the   progress   of   the   States   in   improvmg   their 

5  workers'  compensation  programs  to  meet  such  federally 

6  prescribed  standards,  and,  for  revising  and  improving 

7  such  minimum  standards;  and 

.a  (3)  encourage  and  provide  technical  and  financial 

9  assistance  to  the  States  to  make  improvements  in  their 

10  existing  workers'  compensation  programs  designed  to 

11  provide  all  American  workers  and  their  families   an 

12  adequate,   prompt,   and  equitable   system  of  workers' 

13  compensation   in  the   event   they   suffer   work-related 

14  disabling  injury  or  death. 

15  DEFINITIONS 

16  Sec.  3.  For  the  purpose  of  this  Act— 

17  (1)   the  term  "Secretary'*  means  the  Secretary  of 

18  Labor; 

19  ;  (2)   the  term  "Advisory  Commission"  means  the 

20  National  Advisory  Commission  on  Workers'  Compensa- 

21  tion  estabhshe4  under  this  Act; 

22  (3)   the  term  "employer"  means  any  person  who 

23  employs  any  individual  but  shall  not  include  the  United 

24  States; 

25  •-    (4;)  the  term  "person"  includes  one  w  more  in^ 
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1  viduals,  governments,  governmental  agencies,  political 

2  subdivisions,  labor  unions,  partnerships,  associations,  ma- 
s' tual  companies,  joint-stock  companies,  trusts,  unincorpo- 

4  "    rated  organizations,  trustees,  trustees  in  bankruptcy,  or 

5  receivers; 

6  (5)  the  term  "employee"  means  any  individual  em- 

7  ployed  by  an  employer,  and  any  employee  who  is  efii- 

8  ployed  by  a  State  or  a  political  subdivision  therettf, 

9  except  that  such  term  shall  not  include  any  ioidivldual 

10  whose  emplo3anent  is  covered  by  chapter  81  of  title  -5, 

11  except  subchapter  3,  United  States  Code,  the  Federal 

12  Employers'  LiabiHty  Act    (45  U.S.C.  51  et  seq.),  oi- 
ls the  Longshoremen's  and  Harbor  Workers'  Compensa- 

14  tion  Act    (33  U.S.C.  et  seq.),  nor  shall  it  include  a 

15  master  or  member  of  a  crew  of  any  vessel; 

16  (6)  the  term  "State"  means  the  several  States  of  the 

17  Union,  the  Commonwealth  of  Puerto  Eico,  the  Virgin 

18  ,  . ;     Islands,  American  Samoa,  Wake  Island,  Guatti,  and  the 

19  Trust  Territory  of  the  Pacific  Islands,  but  does  not  in- 

20  elude  the  District  of  Columbia ;  .  .               • 

21  (7)    the  term  "injury"  means    (1)    any  harmful 

22  change  in  the  human  organism,  whether  or  not  the  re- 

23  suit  of  an  accident,  and  includes  any  disease,  and   (2) 

24  any  damage  to  or  loss  of  a  prosthetic  appliance; 

25  .       •     (8)  the  term  "disease"  includes,  but  is  not  Ihnited 


417 

6 

1  ■  to,  silicosis,  asbestosis,  berylliosis,  byssiiiosis,  bagassosis, 

2  diatomite  pneumoconiosis,  talcosis,  Shaver's  disease,  sid- 

3  erosis,  lung  cancer,  mesothelioma,  any  respiratory  dis- 

4  ease  for  which  a  miner  qualifies  for  benefits  under  the 

5  Coal  Mine  Health  and  Safety  Act  of  1909,  as  amended, 
-6  '       and,  any  other  disease  which  is  determined  by  the  Sec- 

7  retary  of  Health,  Education,  and  Welfare  pursuant  to 

8  section  13  of  this  Act,  to  be  a  disease  which  is  or  may  be 

9  related  to  employment ;  and 

10  '  \  (9)    the  term  "statewide  average  weekly  wage" 

11  means   the   average   weekly   eammgs    of   workers   on 

12  . '       private  payrolls  within  the  State,  as  determined  under 
•13  the  Federal  Unemployment  Tax  Act. 

,^*      MINIMUM  standards;  APPLICABILITY  OF  FEDERAL  LAW 

1^  Sec:  4.    (a)    Commencing  on  January   1,   1975,  and 

^^  during   each   three-calendar-year   period   thereafter,   unless 

^'^  the  workers'  compensation  law  of  a  State  has  been  deter- 

^8  mined  by  the  Secretary  during  the  calendar  year  precedmg 

1^  such  three-year  period  to  meet  the  minimum  standards  pre- 

20  scribed  in  or  pursuant  to  this  section  during  such  three-year 

21  period,  the  provisions  of  the  Longshoremen's  and  Harbor 
.22  Workers'  Compensation  Act,  as  amended  (33  U.S.C.  901  et 
23  seq.)  shall  apply  in  accordance  with  the  provisions  of  sec- 
2'*  tion  7  within  such  State. 
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1  {^)  The  minimum  standards  which  each  State  workers' 

2  compensation  law  shall  meet  in  order  to  satisfy  the  require- 

3  ments  of  this  section  are : 

4  (1)     Compensation,     medical    henefits,     rehabilitation 

5  services,  and  other  benefits  provided  under  the  law  shall  be 

6  provided  by  each  emplo3'^er  for  disability  or  death  to  his 

7  employees  caused  by  any  injury  arising  out  of  and  in  the 

8  course  of  their  employment.  An  injury  shall  be  deemed  to 

9  have  arisen  out  of  and  in  the  course  of  employment  if  work- 

10  related  factors  were  a  contril)uting  cause  of  the  injury.     ' 

11  (2)   The  standards  applied  under  the  State  law  for  de- 

12  termining  the  existence  of  total  or  partial  disability  or  death 

13  due  to  any  disease  arising  out  of  or  in  the  course  of  employ- 
^^  ment  shall  be  substantially  equivalent  to  the  standards,  if 
^^  any,  issued  by  the  Secretary  of  Health,  Education,  and  Wel- 
^^  fare  for  such  disease  under  section  1 3  of  this  Act,  or  section 
'^^  411  of  the  Coal  Mine  Health  and  Safety  Act  of  1969  (Pub- 
1^  lie  Law  91-173). 

^^  (3)  Coverage  under  the  State  law  shall  be  compulsory 

^^  for  all  employers  with  respect  to  all  of  their  employees. 

^^  (4)   There  shall  be  no  time  or  dollar  maximum  hmi- 

^^  tation  on  the  total  amount  of  compensation  payable  in  cases 

^^  of  death  or  total  disability. 

^^  (5)  There  shall  be  no  time  or  dollar  maximum  limita- 
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1  tion  on  the  type  or  extent  of  medical  care  or  rehabilitation 

2  services    (or  expenses  for  such  care  or  services)    in  any 

3  case. 

4  (6)   The  compensation  payable  to  injured  workers  for 

5  total  disability  or  to  surviving  dependents  in  death  cases  shall 

6  be  not  less  than  60^  per  centum  of  the  employee's  average 

7  weekly  wage  subject  to  the  following  hraitations: 

8  (A)  During  the  period  from  January  1,  1975,  to 
&  December  31,  1975,  the  maximum  weekly  benefits  pay- 

10  able  shall  be  not  less  than  100  per  centum  of  the  state- 

11  wide  average  weekly  wage  on  January  1,  1974. 

13  (B)   Dm-mg  the  period  from  January  1,  1976,  to 

13  December  31,  1976,  the  maximum  weekly  benefits  pay- 

14  able  shall  be  not  less  than  133-^  per  centum  of  the  state- 

15  ,    wide  average  weekly  wage  on  Januaiy  1,  1975. 

IS  (G)   Durhig  the  period  from  January   1,    1977, 

17  to  December  31,  1977,  the  maxfmimi  weekly  benefits 

18  payable  shall  be  not  less  than  16&|  per  centum  of  the 
W  •        statewide  average  weekly  witge  on  January  1,  1976. 

20  (D)   During  the  year  commencing  on  Jemttary  1, 

21  1978,  and  annually  thereafter,  the  maximum  weekly 
.22  ■   benefits  payable  shall  be  not  less;  than  200  per  centum 

23  of  the  average  weekly  wage  in  the  State  on  January  1 

24  of  the  preceding  year. 

25  (7)    The  minimum  weekly  compensation  benefits  for 


420 

1  total  disability  shall  be  not  less  than  50  per  centum  of  the 

2  average  weekly  wage  within  the  State  or  the  injured  em- 

3  ployee's  actual  weekly  wage,  whichever  is  less.  The  mini- 

4  mum  weekly  benefits  in  death  cases  shall  be  not  less  than  50 

5  per  centum  of  the  average  weekly  wage  within  the  State. 

6  (8)  Where  an  injury  causes  death,  or  an  employee  who 

7  is  entitled  to  receive  compensation  for  total  permanent  dis- 

8  abiUty  subsequently  dies,   death  benefits  shall  be  payable 

9  to  the  deceased  employee's  widow  or  widower  for  hfe  or  until 

10  remarriage,  with  at  least  two  years'  benefits  payable  upon 

11  remarriage,   and   to   surviving   children   until   at   least   age 

12  eighteen  or  until  at  least  age  twenty-three  if  the  surviving 

13  child  is  a  full-time  student  in  an  accredited  educational  in- 

14  stitution  or  for  life  if  any  child  is  physically  or  mentally  in- 

15  capable  of  self-support. 

16  (9)   The  waiting  period  for  benefits  shall  not  be  longer 

17  than  three  days  and  the  period  for  quahfying  for  retroactive 

18  benefits  during  such  waiting  period  shall  not  be  longer  than 

19  fourteen  days. 

20  (10)   There  shall  be  special  provisions  for  dealing  with 

21  injuries  to  employees  suffering  a  preexisting  impairment, 

22  including  provisions  for  the  establishment  and  financing  of  a 

23  second  injury  fund  comparable  to  the  provisions  of  sections 

24  8  (f )   and  44  of  the  Longshoremen's  and  Harbor  Workers' 

25  Compensation  Act,  as  amended. 
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1  (11)    Provision  shall  be  made  for  periodic  adjustment 

2  of  benefits,  at  least  annually,  being  paid  for  previously  in- 

3  curred   disability   or   death,    including   death    or   total   dis- 

4  ability  incurred  prior  to  the  date  of  this  Act,  to  reflect  cover- 

5  age  imder  this  Act  and  increases  in  statewide  average  weekly 

6  wage   levels    and   the   benefit   levels,    or   maximum  limits 

7  thereon,  provided  for  under  the  State  law. 

8  (12)   Provision  shall  be  made  for  reconsideration,  and 

9  the  prospective  payment  of  benefits,  in  cases  of  total  dis- 

10  ability  or  death  where  benefits  have  been  denied  or  have 

11  ceased  to  be  paid  because  of  provisions  in  such  State  law 

12  which  are  or  were  less  favorable  to  workers  than  the  mini- 

13  mum  standards  established  under  this  Act. 

14  (13)    Injured  employees  shall  have  the  right  to  make 

15  an  initial  selection  of  physician    from  among  those  licensed 

16  physicians  approved  by  the   State  workers'   compensation 

17  agency. 

18  (14)    The   State  workers'   compensation  agency   shall 

19  have  the  right  to  supervise  and  determine  the  appropriate 

20  medical  and  rehabilitation  services  m  each  case,  and  to  ord.er 

21  changes  in  such  medical  treatment  and  care  as  it  deems 

22  necessary. 

23  (15)  Each  employer,  carrier,  employee,  attorney,  phy- 

24  sician,  and  other  parties  directly  involved  in  carrying  out  the 

25  provisions  of  the  law,   shall  be  required  to  file  with  the 
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1  State  workers'  compensation  agency  such  reports  concern- 

2  ing  the  manner  in  which  it  has  carried  out  responsibihties 

3  under  the  workers'  compensation  law  as  the  agency  may 

4  require  and  to  the  extent  practicable,  such  reports  shall,  pur- 

5  suant  to  regulation  of  the  Secretary,  be  uniform. 

6  (16)    The  time  limit  for  filing  a  claim  shall  be  three 

7  years  after  the  date  the  claimant  knew,  or  by  the  exercise 

8  of  reasonable  diligence  should  have  known,  of  the  existence 

9  of  the  disabihty  and  its  possible  relationship  to  the  claimant's 

10  employment. 

11  (17)  Eees  payable  to  claimants'  attorneys  shall  be 
32  subject  to  regulation  by  the  State  workers'  compensation 
13  agency.  Attorney's  fees  shall  be  added  to  an  award  where 
11  a  claimant  has  succeeded  in   obtaining  or  increasing  the 

15  award  through  formal  adjudicatory  proceedings. 

16  (18)    The  State  workers'   compensation  agency   shall 

17  provide   assistance   to   claimants   in  processing  claims,   in- 

18  eluding,  where  appropriate,  legal  assistance. 

19  (19)   Lump  sum  payments  or  compromise  and  release 

20  agreements  for  benefits  shall  be  permitted  only  under  condi- 

21  tions  specified  in  the  law  and  only  with  the  approval  of  the 

22  State  agency. 

23  (20)    An  injured  employee  or  the  survivors  of  a  de- 

24  ceased  employee  whose  employment  necessitated  travel  from 

25  State  to  State  shall  be  permitted  to  claim  benefits  under 
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1  the  law:    (a)   if  the  injury  or  death  for  which  benefits  are 

2  claimed  occurred  within  the  Sfate;  or    (b)    if  the  employ- 

3  ment  of  the  employee  was  principally  localized  within  the 

4  State;  or   (c)    if  the  employee  was  hired  for  such  employ- 

5  ment  in  the  State. 

6  (21)  Provision  shall  be  made  for  appropriate  protection 

7  of  benefits  in  the  event  of  insolvency  of  insurance  carriers 

8  or  self-insurers,  or  the  failure  of  any  employer  or  carrier  to 

9  comply  with  the  State  law. 

10  (22)   The  State  shall  have  filed  a  State  plan  which  has 

11  been  approved  by  the  Secretary  as  meeting  the  requirements 

12  of  section  5  of  this  Act. 

13  (23)   Such  other  standards  as  the  Secretary  may  pr?- 
-^^  scribe  under  section  8  of  this  Act. 

^^  (c)   During  any  period  when  the  Longshoremen's  and 

^^  Harbor  Workers'  Compensation  Act  is  applicable  wnthin  a 

^'^  State  pursuant  to  this  Act  ( 1 )  it  shall  apply  to  all  employ- 

1^  ers  (as  defined  in  this  Act)  within  the  State  with  respect  to 

1^  the  injury  or  death  of  any  employee    (as  defined  in  this 

^^  Act)   of  such  employer  irrespective  of  the  place  where  the 

^-^  injury  or  death  occurred,  and    (2)   if  any  of  the  minimum 

^^  standards  specified  in  subsection    (b)    of  this  section  would 

2^  require  higher  compensation  or  death  benefits  to  be  paid  than 

■^^  would  be  required  under  the  Longshoremen's  and  Harbor 
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1  Workers'  Compensation  Act  then  such  standard  shall  apply 

2  within  such  State  during  such  period. 

3  (d)  During  any  period  when  the  Longshoreman's  and 

4  Harbor  Workers'  Compensation  Act  is  applicable  within  a 

5  State  pursuant  to  this  Act,  section  10(h)   of  such  Act  shall 

6  apply  with  respect  to  benefits  being  paid  under  the  law  of 

7  such  State  for  total  permanent  disability  or  death  which 

8  commenced  or  occurred  prior  to  January  1,  1975,  and  the 

9  section  10(h)   of  such  Act  shall  also  apply  with  respect  to 

10  cases  of  permanent  total  disability  or  death  in  which  benefits 

11  have  been  denied  or  terminated  prior  to  January  1,  1975, 

12  under  provisions  of  the  State  law  which  did  not,  at  the  time 

13  of  such  denial  or  termination,  comply  with  the  minimum 
1^  standards  prescribed  by  this  Act.  Employees  or  survivors 
1^  who  believe  they  may  be  entitled  to  benefits  under  the  pre- 
^"  ceding  sentence  may  file  a  claim  therefore  with  the  Secretary 
1 '  \^'ithin  one  year  of  the  date  the  Longshoremen's  and  Harbor 
18  Workers'  Act  becomes  applicable  in  such  State. 

1^  STATE  PLANS 

20  Sec.  5.    (a)    Within  ninety  days  of  enactment  of  this 

2^  Act.  the  Secretary  shall  publish  in  the  Federal  Register  and 

22  furnish  to  the  Governor  of  each  State  detailed  criteria  rc- 

23  quired  in  the  application  for  State  plans.  Any  State  which 

24  desires  to  maintain  oj-  assume  responsibility  for  administra- 
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1  tion  and  enforcement  of  a  workers'  compensation  program 

2  shall  submit  to  the  Secretary  a  State  plan  which  meets  the 

3  requirements  of  this  section. 

4  (b)   The  Secretary  shall  approve  the  plan  submitted  l)y 

5  a  State  under  subsection    (a),  or  any  modification  thereof, 

6  if  he  finds  that  such  a  plan — 

7  (1)    designates  a  State  agency  as  responsible  for 

8  administering  the  plan  throughout  the  State; 

9  (2)    provides  for  the  enforcement  and  administra- 

10  tion  of  a  workers'  compensation  program  which  meets 

11  the  minimum  standards  prescribed  in  section  4  of  this 

12  Act; 

13  (3)    provides  for  the  adoption  of  such  additional 

14  minimum  standards  as  the  Secretary  may  promulgate 

15  from  time  to  time; 

16  (4)  provides  that  the  State  workers'  compensation 

17  agency  will  enforce  the  provisions  of  the  Longshorc- 

18  men's  and  Harbor  Workers'  Compensation  Act  during 

19  any  period  that  the  Secretar}'^  determines  the  State  law 

20  to  be  inadequate  with  regard  to  the  federally  required 

21  minimum  standards; 

22  (5)  provides  for  the  establishment  within  the  State 

23  workers'  compensation  agency  of  a  division  with  auth- 

24  ority  and  responsibility  to  supervise  medical  care  and 

25  rehabilitation  services  and  to  make  examinations  and 
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1  reports  in  cases  where  controversy  exists  over  medical 

2  questions  such  as  the  existence,  degree  or  cause  of  dis- 

3  ability  ; 

4  (6)    provides    procedures    for   resolving   contested 

5  cases,  including  appellate  procedures  within  tlie  agency 

6  or  the  courts  which  are  fair  and  expeditious; 

7  (7)    provides  for  the  appointment  of  employees  of 

8  the  State  workers'  compensation  ageuv^y  through  the 

9  State  civil  service   system  or  other  system  based  on 
10  merit ; 

n  (8)  provides  for  the  establishment  and  implcmenta- 

12  tion  by  the  State  workers'  compensation  agency  of  a 

13  continuing  program  to  inform  employees  of  the  features 

14  of  the  State  workers'  compensation  progi'am  and  to  assist 

15  employees  in  processing  their  claims  before  the  agency; 

16  (9)    gives   satisfactory   assurances   that   the   State 

17  -  workers'  compensation  agency  will  be  adequately  funded 

18  and  that  there  will  be  maintenance  of  at  least  the  cur- 

19  rent  level  of  effort  by  the  State ; 

20  (10)  requires  employers  in  the  State  to  make  such 

21  reports  concerning  work-related  injuries  and  workers' 

22  compensation  benefits  to  the  State  workers'  compensa- 

23  tion  agency  or  to  the  Secretary  as  the  Secretary  may 

24  from  time  to  time  reasonably  require; 

25  (11)  provides  that  the  State  agency  will  make  such 
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1  reports  to  the  Secrelar}'  in  such  form  and  containing 

2  sncli  information,  as  tlie  Bocretary  shall  from  time  to 

3  time  reasonably  recjuire. 

4  (c)   Before  rejecting  a  plan  submitted  under  subsection 

5  (a),  the  Secretary  shall  afford  the  State  submitting  the  plan 

6  due  notice  and  opportunity  for  a  hearing. 

7  DETERMINATIONS  BY  THE  SECRETAHY 

8  Sec.  6.   (a)   On  or  before  January  1,  1974,  and  on  or 

9  before  January  1  of  each  third  year  thereafter  the  Secretary 

10  shall  make  a  preliminary  determination  as  to  whether  each 

11  State  law  meets  the  minimum  standards  prescribed  in  sec- 

12  tion  4  as  applicable  during  the  next  three-year  period,  and  as 
i;j  to  whether  the  State  has  submitted  a  State  plan  meeting 

14  the  requirements  of  section  5.  The  Secretary  shall  promptly 

15  publish  the  prehminaiy  determination  in  the  Federal  Reg- 
IG  ister  and  notify  the  Governor  and  the  State  workers'  com- 

17  pensation  agency  of  his  findings.  Upon  publication  of  the  pre- 

18  liminary  determination  the  Secretary  shall  afford  the  State 

19  agency,  the  advisory  commission  and  other  interested  per- 

20  sons,  a  period  of  not  less  than  one  hundred  and  twenty  days 

21  to  present  any  information  which  may  ))e  pertinent  to  the 

22  making  of  a  final  determination  with  respect  to  the  State 

23  law  and  the  State  plan,  including  any  statutory  or  adminis- 

24  trntive  changes  which  may  have  been  made  subsequent  to 
20  the  preliminary  determination. 
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1  (b)  On  or  before  September  1,  1974,  and  on  or  before 

2  September  1   of  each  third  year  thereafter,  tlie  Secretary 

3  shall  make  a  final  determination  as  to  whether  the  State  law 

4  meets  the  minimum  standards  prescribed  in  section  4,  and 

5  the  State  plan  meets  the  requirements  of  section  5  for  the 

6  three-year  period  commencing  on  the  following  January  1. 

7  The  Secretary  shall  promptly  publish  such  findings  in  the 

8  Federal  Register  and  notify  the  Governor  of  the  State  and 

9  the  State  workers'  compensation  agency  of  the  determina- 

10  tion. 

11  (c)    The  Secretary  may  make  such  inspections  as  are 

12  necessary  to  ascertain  whether  a  State  plan  should  be  ap- 

13  proved  and  to  evaluate  the  manner  in  which  an  approved 

14  State  plan  is  being  carried  out.  On  the  basis  of  the  Secretary's 

15  inspections  and  reports  submitted  by  the  State  agency,  the 

16  Secretary  shall  make  a  continuing  evaluation  of  the  manner 

17  in  which  each  State  having  a  plan  approved  under  this 

18  section  is  carrying  out  such  plan,  and  meeting  the  minimum 

19  standards  prescribed  in  section  4.  Whenever  the  Secretary 

20  finds,  after  affording  due  notice  and  opportunity  for  a  hear- 

21  ing,  that  during  any  three-calendar-year  period  in  which  a 

22  State  plan  is  in  effect  there  has  been  a  failure  to  comply 

23  sul)stantially  with  any  provision  of  the  State  plan   (or  any 

24  assurance  contained  therein) ,  or  that  the  State  law  no  longer 

25  meets  the  minimum  standards  prescribed  in  section  4,  the 
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1  Secretary  shall  notify  the  State  agency  of  the  withdrawal  of 

2  approval  of  such  plan.  Thirty  days  after  the  State  agency 

3  has  received  such  notice  such  plan  shall  cease  to  be  in  effect, 

4  and  the  Longshoremen's  and  Harbor  Workers'  Compensa- 

5  tion  Act,  as  amended,  shall  thereafter  apply  in  accordance 

6  with  the  provisions  of  section  7,  in  such  State  during  the 

7  balance  of  such  three  calendar  year  period,  but  the  State  may 

8  retain  jurisdiction  in  any  case  commenced  before  the  with- 

9  drawal  of  the  plan  whenever  the  issues  involved  do  not  relate 

10  to  the  reasons  for  the  withdrawal  of  the  plan. 

11  (d)    In  making  determinations  under  this  section  the 
32  Secretary  shall  consider,  in  addition  to  the  apphcable  State 

13  statutes,  the  regulations  of  the  State  workers'  compensation 

14  agency  and  the  body  of  administrative  and  judicial  decisions 

15  interpreting  and  applying  such  law.  A  State  law  shall  be 

16  deemed  to  comply  with  the  minimum  standards  prescribed 

17  in  section  4  if  it  provides  for  benefits  and  procedures  which 

18  are  substantially  equivalent  to  or  more  favorable  to  injured 

19  employees   than   the   benefits   and   procedures   specified  in 

20  section  4. 

21  STATE  ENFORCEMENT  OF  THE  LONGSHOREMEN'S  AND 

22  HARBOR    workers'    COMPENSATION   ACT 

23  Sec.  7.   (a)   Whenever  a  State  is  subject  to  the  provi- 

24  sions  of  the  Longshoremen's  and  Harbor  Workers'  Compen- 

25  sation  Act  as  prescribed  in  sections  4  or  6  of  this  Act,  the 
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1  Secretary,  in  administering  that  Act,  shall  endeavor  to  enter 

2  into  an  agreement  with   the  State   workers'   compensation 

3  agency  under  which  the  administration  of  that  Act  within 

4  such  State  may  he  carried  out  hy  the  State  workers'  compen- 

5  sation  agency  under  the  general  supervision  and  direction 

6  of  the  Secretary  in  accordance  with  such  rules  and  regula- 

7  tions  as  the  Secretary  may  prescribe. 

8  (b)   In  the  event  the  Secretary  is  unal;le  to  secure  an 

9  agreement  as  prescribed  in  subsection   (a),  tb.en,  the  Sccre- 

10  tary,    in    administering    the    Longshoremen's    and    Harbor 

11  Workers'  Compensation  Act,  is  autliorizcd  to  employ  within 

12  the  Department  of  Labor  or  b}^  agreement  with  otlier  Federal 

13  agencies  such  additional  personnel  as  necessary  to  assure 
11  that  the  provisions  of  that  Act  are  efficiently  and  adequately 
15  carried  out. 

IG  NEW     STANDAEDS 

17  Sec.  8.    (a)    The  Secretary  may  by  rule  promulgate 

18  any    new    or   improved    minimum    workers'    compensation 

19  standard  in  the  following  manner : 

20  (1)    Whenever  the  Secretary,  upon  the  basis  of  infor- 

21  mation  submitted  in  writing  by  the  Advisory  Commission, 

22  an  interested  person,  a  representative  of  any  organization  of 

23  employers  or  employees,  or  a  State  or  pohtical  subdivision, 

24  or  on  the  basis  of  information  developed  l)y  the  Secietary  or 

25  otherwise  availal)le,   determines  that  a  rule  slionld  be  pro- 
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1  mulgated  in  order  to  serve  the  objectives  of  section  2  of  this 

2  Act,  the  Secretary  may  request  the  recommendations  of  the 

3  Advisory  Commission  appointed  under  section  1 1  of  this  Act. 

4  The  Secretary  shall  provide  the  Advisory  Commission  with 

5  any  proposals  of  his  own  together  with  all  pertinent  factual 

6  information  developed  l)y  the  Secretary  or  otherwise  availa- 

7  ble.  The  Advisory  Commission  shall  submit  to  the  Secretary 

8  its  recommendations  regarding  the  rule  to  l»e  promulgated 

9  within  ninety  days  from  the  date  of  tlie  Secretary's  request 

10  or  within  such  longer  or  shorter  period  as  may  he  prescribed 

11  by  the  Secretary,  but  in  no  event  laler  than  two  hundred 

12  and  seventy  days  from  the  date  of  the  Secretary's  request. 

13  (2)    The  Secretary  shall  publish  a  proposed  rule  pro- 

14  mulgating  a  new  or  improved  minimum  workers'  compensa- 

15  tion  standard  in  the  Federal  Register  and  shall  afford  inter- 

16  ested  persons  a  period  of  thirty  days  after  publication  to 

17  submit  written  data  or  comments. 

18  (3)    On  or  before  the  last  day  of  the  period  provided 

19  for  the  submission  of  written  data  or  comments  under  para- 

20  graph  (2) ,  any  interested  person  may  file  with  the  Secretary 

21  written  objeotions  to  the  proposed  rul(>,  stating  the  grounds 

22  therefor  and  requesting  a  public  hearing  on  such  objections. 

23  Within  thirty  days  after  the  last  day  for  filing  such  objec- 

24  tions,  the  Secretary  shall  publish  in  the  Federal  Register  a 

25  notice  specifying  the  standard  to  which  objections  have  been 
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1  filed  and  a  hearing  requested,  and  specifying  a  time  and  place 

2  for  such  hearing. 

3  (4)   Within  sixty  days  after  the  expiration  of  the  pe- 

4  riod  provided  for  the  submission  of  written  data  or  com- 

5  ments  under  paragraph   (2),  or  within  sixty  days  after  the 

6  completion  of  any  hearing  held  under  paragraph   (3),  the 

7  Secretary  may  issue  a  rule  promulgating  a  new  or  improved 

8  minimum  workers'  compensation  standard  or  make  a  deter- 

9  mination  that  a  rule  should  not  be  issued. 

10  JUDICIAL  REVIEW 

11  Sec.  9.  Any  State,  any  employer  or  association  of  em- 

12  ployers  in  a  State,  or  any  employee  or  organization  of  em- 

13  ployees  within  a  State,  may  obtain  review  of  decisions  by 

14  the  Secretary  under  sections  5,  6,  and  7  by  filing  in  the 

15  United  States  court  of  appeals  in  the  circuit  in  which  the 

16  State    is   located    within   thirty   days   following   receipt   of 

17  notice  of  the  Secretary's  decision  a  petition  to  review  in 

18  whole  or  in  part  the  decision  of  the  Secretary.  A  copy  of 

19  such  petition  shall  forthwith  be  served  upon  the  Secretary, 

20  and  thereupon  the  Secretary  shall  certify  and  file  in  the 

21  court  of  record  upon  which  the  decision  complained  of  was 

22  issued  as  provided  in  section  2112  of  title  28,  United  States 

23  Code.  Unless  otherwise  ordered  by  the  court  on  the  ba.sis 

24  of  a  clear  showing  of  probable  success  on  the  merits,  and  a 

25  finding  that  irreparable  injuiy  would  otherwise  result,  the 
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1  filing  of  a  petition  for  review  shall  not  stay  the  effect  of  the 

2  Secretary's  decision.  Unless  the  court  finds  that  the  Secre- 

3  tary's  decision  is  not  supported  by  substantial  evidence  the 

4  court  shall  affirm  the  Secretary's  decision.  The  order  of  the 

5  court  shall  be  subject  to  review  by  the  Supreme  Court  of 

6  the  United  States  upon  certiorari  or  certification  as  provided 

7  in  section  1254  of  title  28,  United  States  Code. 

8  GRANTS   TO   STATES 

9  Sec.  10.    (a)    The  Secretary  is  authorized,  during  the 

10  fiscal  year  endmg  Jime  30,   1974,   and  the  two  succeed- 

11  ing  fiscal  years,  to  make  grants  to  the  States  which  have 

12  designated  a  State  agency  under  section  5  to  assist  them— 

13  (1)    in  identifying  their  needs  and  responsibilities 

14  in  the  area  of  workers'  compensation, 

15  (2)   in  developing  State  plans  under  section  5,  or 
IG  (3)  in  developing  plans  for — 

17  (A)    establishing  systems  for  the  collection  of 

18  information  concerning  workers'  compensation; 

19  (B)    increasing  the  expertise  and  enforcement 

20  capabiUties  of  their  personnel  engaged  m  workers' 

21  compensation  programs ;  or 

22  (C)    otherwise   improving   the   administration 

23  and  enforcement  of   State   workers'   compensation 

24  laws,  consistent  with  the  objectives  of  this  Act. 
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1  (b)    The  Governor  of  the   State   shall   designate   the 

2  appropriate  State  agency  for  receipt  of  any  grant  made  by 

3  the  Secretary  under  this  section. 

4  (c)   Any  State  agency  designated  by  the  Governor  of 

5  the  State  desiring  a  grant  under  this  section  shall  submit 

6  an  application  therefor  to  the  Secretary. 

7  (d)    The  Secretary  shall  review  the  application,  and 

8  shall  approve  or  reject  such  application. 

9  (e)    The  Federal   share   for   each   State   grant   under 

10  subsection    (a)    of   this   section   may   not   exceed   90   per 

11  centum  of  tHe  total  cost  of  the  application.  In  the  event 

12  the  Federal  .share   for  all   States   under   either   such   sub- 

13  section  ;s  not  the  same,  the  differences  among  the  States 

14  shall  be  established  on  the  basis  of  objective  criteria. 

15  (f)     Prior    to    June    30,    1975,    the    Secretary    shall 

16  transmit  a  report  to  the  President  and  to  the  Congress,  de- 
1'''  scribing  the  experience  under  the  grant  programs  author- 
IS  ized  by  this  section  and  making  any  recommendations  he 

19  may  deem  appropriate. 

20  (g)    There  is  hereby  authorized  to  be  appropriated  dur- 

21  ing  fiscal  year  1974  and  each  of  the  next  two  fiscal  years  the 

22  sum  of  $15,000,000  for  the  purpose  of  carrying  out  thepro- 

23  visions  of  this  section,  which  sliall  remain  available  until 

24  expended. 
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1  •  ADVISORY  COMMISSION 

2  Sec.  11.    (a)    There  is  hereby  established  the  Federal 

3  Workers'  Compensation  Advisory  Commission,  to  be  com- 

4  posed  of  five  members,  appointed  by  the  President  by  and 

5  with  the  advice  of  the  Senate.  One  of  the  members  shall  be 

6  appointed  from  among  representatives  of  labor,  one  mem- 

7  her  shall  be  appointed  from  among  representatives  of  busi- 

8  ness  or  insurance  and  three  members  shall  be  appointed  from 

9  among  representatives  of  the  general  public.  The  President 

10  shall  designate  one  of  the  public  members  to  serve  ;;s  Chair- 

11  man  or  Chairwoman.  Three  members  of  the  Commission  shall 

12  constitute  a  quorum.  The  terms  of  office  of  the  members  of  the 

13  Commission  shall  be  four  years,  except  that  of  the  members 

14  first  appointed,  one  member  shall  be  appointed  for  a  tenn  of 

15  one  year,  one  member  shall  be  appointed  for  a  term  of  two 

16  years,  one  member  shall  be  appointed  for  a  term  of  three 

17  years,  and  two  members  shall  be  appointed  for  a  term  of 

18  four  years, 

19  (b)    The  Commission  shall — 

20  (1)   monitor  the  progress  of  the  several  States  in 

21  making  improvements  in  their  workers'  compensation 

22  programs  and  in  complying  with  the  minimum  stand- 

23  ards  provided  in  section  4  of  this  Act ; 

24  (2)  advise  the  Secretary  of  its  conclusions  as  to  the 

25  compliance  or  noncompliance  of  State  programs  with 
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1  the  mijujnum  standards  prescribed  in  section  4  of  this 

2  Act;  - 

3  (3)  review  the  adequacy  of  State  plans  submitted 

4  under  section  5  of  this  Act ; 

5  (4)  engage  in  research  and  development  (^  recom- 
g           mendatJons  ioi  improving  workers'  compensation  pro- 

7  grams  incliidiBg  recommendations  for  standards  for  deter- 

8  .  -  mining  the  compensation  payable  for  permanent  partial 

9  disability; 

jQ  ^5)  rec^bamend  appropriate  administrative  or  legis- 

11  lative  action  to  establish  new  or  improved  standi^rds  un- 

-12  der  section  7  of  this  Act ;  ■ 

j3  (6)    furnish  technical  assistance  to  the  States  for 

14  thepuJ^ose  of  assisting  them  to  improve  workers'  co$ir 

15  •        pensation  {>rograms;  and 

jg  (7)    monitor   and   evaluate  the   administration  of 

17  Federal  workers' oonlpensation  programs  and  make  reo- 

ifg.  ;     pnwiendationg  for  ;approj«-iate  administrative  and  Icgiff- 

19  lative  changes.  ' 

20  (^}  (1)    T'^^  Commission  or  any  authorized  subcom- 

21  mittee  or  members  thereof,  may,  for  the  purpose  of  carrying 
22"  wt  the  provisions  oi  this  title^  bold  such  hearings,  take  su-ch 

23  testimony,  andsit-and  act  at  such  times  and  places  as  the 

24  Commission  deems  advlsrtblc.  Any  members  authorized  by 

25  the  Commission  may  administer  oaths  or  affirmations  to  wit- 
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1  nesses  appearing  before  the  Commission  or  any  subcommittee 

2  or  members  thereof. 

3  (2)   Each  department,  agency,  and  instrumentality  of 

4  the  executive  branch  of  the  Government,  including  inde- 

5  pendent  agencies,  is  authorized  and  directed  to  furnish  to 

6  the  Commission,  upon  request  made  by  the  Chairman  or 

7  Chairwoman,   such  information  as  the  Commission  deems 

8  necessary  to  carry  out  its  function  under  this  section. 

9  (d)    Subject  to  such  rules  and  regulations  as  may  be 

10  adopted  by  the  Commission,  the  Chairman  or  Chairwoman 

11  shall  have  the  power  to — 

12  (1)    appoint  and  fix  the  compensation  of  an  ex- 

13  ecutive  director,  and  such  additional  staff  personnel  as 

14  it  deems  necessary,  without  regard  to  the  provisions  (|f, 

15  title  5,  United  States  Code,  governing  appointments  in, 

16  the  competitive  service,  and  without  regard  to  the  pro- 

17  visions  of  chapter  51  and  subchapter  III  of  chapter  53 

18  of  such  title  relating  to  classification  and  General  Sched- 

19  ule  pay  rates,  but  at  rates  not  in  excess  of  the  maximum 

20  rate  for  GS-18  of  the  General  Schedule  under  section 

21  5332  of  such  title,  and 

22  (2)    procure  temporary  and  intermittent  services 

23  to  the  same  extent  as  is  authorized  by  section  3109  of 

24  title  5,  United  States  Code. 

25  (e)    The  Commission  is  authorized  to  enter  into  con- 
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1  tracts  with  Federal  or  State  agencies,  private  firms,  institu- 

2  tions,  and  individuals  for  the  conduct  of  research  or  sur- 

3  veys,  the  preparation  of  reports,  and  other  activities  neces- 

4  sary  to  the  discharge  of  its  duties. 

5  (f)  Members  of  the  Commission,  other  than  the  Chair- 

6  man  or  Chairwoman  shall  receive  compensation  for  each  day 

7  they  are  engaged  in  the  performance  of  their  duties  as  mem- 

8  hers  of  the  Commission  at  the  daily  rate  prescribed  for  GS-18 

9  under  section  5332  of  title  5,  United  States  Code,  and  shall 

10  be  entitled  to  reimbursement  for  travel,  subsistence,  and  other 

11  necessary  expenses  incurred  by  them  in  the  performance  of 

12  their  duties  as  members  of  the  Conunission. 

13  (g)    Section  5316  of  title  5,  United  States  Code,  is 

14  amended  by  adding  at  the  end  thereof  the  following  new 

15  clause : 

16  "  (— )  Chairman  or  Chairwoman,  Federal  Workers' 

17  Compensation  Advisory  Commission." 

18  (h)  The  Commission  shall  transmit  to  the  President  and 

19  to  the  Congress,  not  later  than  February  1  of  each  year,  a  re- 

20  port  of  its  activities,  together  with  such  recommendations  as 

21  it  deems  advisable. 

22  STATISTICS 

23  Sec.  12.  (a)  In  order  to  further  the  purposes  of  this  Act, 

24  the  Secretary,   in  consultation  with  the  Secretary  of  Health, 

25  Education,   and  Welfare,   shall   develop   and  maintain   an 
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1  effective  program  of  collection,   compilation,   and  analysis 

2  of  workers'  compensation  statistics.  Such  program  may  cover 
-  3  all  employments  whether  or  not  subject  to  any  other  pfo- 

4  visions  of  this  Act. 

5  (b)  To  carry  out  the  duties  prescribed  uiider  subsection 

6  (a)  of  this  section,  the  Secretary  may — 

7  (1)  promote,  encourage,  or  directly  engage  in  pri)- 

8  grams  of  studies,  information,  and  communication  con- 

9  cerning  workmen '^s  compensation  statistics ; 

10  (2)  make  grants  to  States  or  political  subdivisions 

11  thereof  in  order  to  assist  them  in  developing  and  admin- 

12  istering    programs    dealing    with    workers'    compcnsa- 

13  tion  statistics ;  and 

14  (3)  arrange,  through  grants  or  contracts,  for  the 

15  conduct   of   such  research   and   investigations   as   give 

16  promise  of  furthering  the  objectives  of  this  section. 

17  (c)   The  Federal  share  for  each  grant  under  subsection 

18  (b)    of  this  section  may  be  up  to  50  per  cetitum  of  the 

19  State's  total  cost. 

20  (d)  The  Secretary  may,  with  the  consent  of  any  State 

21  or  political  subdivision  thereof,  accept  and  use  the  services', 

22  facilities,  and  employees  of  the  agencies  of  such  State  or 

23  political   subdivision,    with    or   without   reimbursement,    in 

24  order  to  assist  in  carrying  out  the  functions  under  this  section. 

25  (e)   Employers  shall  file  such  reports  as  the  Secretary 

24-625   O  -  74  --  29 
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1  sliall  prescribe  by  r^uktion,  as  necessary  to  carry  out  the 

2  functions  under  thia  Act. 

3  (f)  Agreements  between  the  Department  of  Labor  and 

4  any  State  pertaining  to  the  collection  of  workers'  eompensa- 

5  tion  statistics  already  in  eSect  on  the  effective  date  of  this 

6  Act  shall  remain  in  effect  until  superseded  by  grants  or  coh- 

7  tracts  made  imder  this  Act. 

8  EMPLOYMENT  BELATED  DISEASES 

9  Sec.  13,  Not  later  than  three  months  aiter  the  date  ^f 

10  «n^tment  of  this  Act,  and  every  year  thereafter,  the  SecrA^ 

11  tary  of  Health,  Education,  and  Welfare  is  authorized  aid 

12  directed  to  establish  a  schedule  of  diseases  related  to  employ*- 

13  ment  for  the  purpose  of  this  Act  and  for  each  disease  included 
1^  on   such   schedule   within   one   year   thereafter,    standards 

15  for  determining  ( 1 )  whether  such  disease  arose  out  of  or  in 

16  the  course  of  employment  and  (2)  whether  death  or  disabil' 
1'^  ity  was  due  to  such  disease.  Such  standards  may  inclu3© 

18  reasonable  presumptions,  whenever  appropriate.  In  develop- 

19  ing  the  schedule  of  diseases  required  by  this  section,  the 

20  Secretary  of  Health,  Education,  and  "Welfare  shall  consult 
?1  with  Director   of   the   National    Institute    of   Occupational 

22  Safety  and  Health  and  such  other  organizations  of  employers 

23  and   employees   as   are   apjwopriate   with   respect   to   new 
^^  diseases  that  are  suspected  of  being  employment  related. 
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1  Each  such  schedule  and  standard  shall  be  published  in  the 

2  Federal  Register  and  furnished  to  the  Secretary  of  Labor. 

3  EFFECT   OF  PERIODIC  ADJUSTMENTS  ON  OTHER  LAWS 

4  Sec.  14.  No  amount  paid  as  a  periodic  adjustment  of 

5  workers'  compensation  benefits  shall  be  considered  in  the  de- 

6  termination  of  the  ehgibihty  for,  or  amount  of,  any  other 
7,  benefit  authorized  by  Federal  or  State  law. 

8  1*^     ;  :r-  atjdits 

9  Sec.   15.  Within  one  hundred  and  twenty  days  fol- 

10  lowing  the  convening  of  each  regular  session  of  each  Con- 

11  gress,  the  Secretary  shall  prepare  and  submit  to  the  President 

12  for  transmittal  to  the  Congress  a  report  upon  the  subject 

13  matter  of  this  Act,  the  progress  toward  achievement  of  the 

14  purpose  of  this  Act,  the  needs  and  requirements  in  the  field 

15  of  workers'  compensation,  and  any  other  relevant  informa- 

16  tion. 

17  separability 

18  Sec.  16.  If  any  provision  of  this  Act,  or  the  application 

19  of  such  provision  to  any  person  or  circumstance,  shall  be  held 

20  invahd,  the  remainder  of  this  Act,  or  the  application  of  such 

21  provision  to  persons  or  circumstances  other  than  those  as  to 

22  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

23  APPROPRIATIONS 

24  Sec.   17.  There  are  authorized  to  be  appropriated  to 

25  carry  out  this  Act  for  each  fiscal  year  such  sums  as  the 

26  Congress  shall  deem  necessary. 
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Senator  Cook.  We  will  stand  in  adjournment  at  the  call  of  the 
Chair. 

[Whereupon,  at  5 :40  p.m.  the  subcommittee  recessed,  to  reconvene  at 
9 :30  a.m.  the  following  day,  Tuesday,  October  2,  1973.] 
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TUESDAY,   OCTOBER  2,   1973 

U.S.  Senate, 
Subcommittee  on  Kepresentation  of  Citizen  Interests, 

OF  THE  Committee  on  the  Judiciary, 

Washington,  D.G. 

The  committee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  John  V.  Tunney  (chair- 
man) presiding. 

Present :  Senators  Tunney  ( presiding) ,  Cook,  and  Mathias. 

Also  present:  Jane  Frank,  chief  counsel;  Neil  Levy,  assistant 
counsel;  Joseph  Dawhare,  minority  counsel;  Ann  Hennigan,  chief 
clerk;  and  Matthew  Schneider,  staff  assistant. 

Senator  Tunney.  The  Committee  will  come  to  order. 

STATEMENT  OF  HON.  JOHN  V.  TUNNEY,  U.S.  SENATOR  FROM  CALI- 
FORNIA, CHAIRMAN,  SUBCOMMITTEE  ON  REPRESENTATION  OF 
CITIZEN  INTERESTS 

The  veterans  benefits  sections  of  title  38  of  the  U.S.  Code  provide 
a  striking  contrast  to  the  black  lung  situation  we  heard  about  yester- 
day. Reacting  to  serious  abuses  by  attorneys  who  had  been  collecting 
in  fees  as  much  as  50  percent  of  a  claim  secured  for  a  veteran.  Con- 
gress limited  the  fees  which  a  veteran  could  pay  an  attorney  to  a  flat 
$10  per  claim.  That  was  in  1936,  and  the  law  is  still  on  the  books.  It 
applies  regardless  of  the  complexity  of  the  case,  and  regardless  of 
the  circumstances  of  the  attorney.  It  has  virtually  kept  the  private 
attorney  out  of  the  business  of  representing  the  veteran  before  the 
Veterans'  Administration,  and  has  left  the  veteran  to  rely  on  a 
number  of  service  organizations  (such  as  the  American  Legion,  the 
Veterans  of  Foreign  Wars,  and  the  Disabled  American  Veterans)  to 
represent  him  at  no  cost,  or  to  rely  on  his  own  skills  of  advocacy. 

The  result  often  leaves  a  lot  to  be  desired.  It  can  leave  the  Viet- 
nam vet  who  may  have  received  an  "undesirable  discharge"  because 
of  his  protest  against  the  war  and  whose  discharge  has  been  reclassi- 
fied as  "dishonorable"  by  the  Veterans  Administration,  without  a 
chance  of  securing  benefits.  It  locks  him  into  a  "closed  system"  with- 
out access  to  an  independent  attorney  or  to  judicial  review. 

The  system  is  cheaper  than  the  black  lung  program  to  the  tax- 
payer, and  to  the  veteran  who  receives  his  benefits.  But  surely,  the 
system  needs  improving  if  it  is  to  represent  adequately  the  interest 
of  all  veterans.  Today  we  shall  probe  some  questions  for  improving 
the  system. 

Our  first  witness  today  is  John  J.  Corcoran,  General  Counsel,  vet- 
erans administration. 

(443) 
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Gentlemen,  I  am  sorry  we  are  so  pressed  for  time.  The  Judiciary 
Committee  is  going  to  be  meeting  in  executive  session,  and  by  the 
rules  of  the  Senate,  and  the  rules  of  this  committee,  the  Judiciary 
Committee,  subcommittees  cannot  meet  during  the  time  the  Judici- 
ary Committee  is  holding  executive  session.  We  are  going  to  have 
some  limited  time  today,  and  it  would  be  helpful  if  you  could  sum- 
marize your  statements. 

STATEMENT  OF  JOHN  J.  CORCORAN,  GENERAL  COUNSEL,  VETERANS 
ADMINISTRATION;  ACCOMPANIED  BY  HOWARD  DENNEY,  AS- 
SISTANT GENERAL  COUNSEL;  AND  JAMES  TAAFFE,  HEAD  OF 
THE  COMPENSATION  AND  PENSION  SERVICE,  VETERANS  AD- 
MINISTRATION 

Mr.  Corcoran.  Be  very  happy  to. 

May  I  begin  by  introducing  my  colleagues  ? 

On  my  right  is  Howard  Denney,  assistant  general  counsel,  and  on 
my  left  is  Jim  TaafFe,  who  is  the  head  of  our  Compensation  and 
Pension  Service. 

With  your  permission,  Mr.  Chairman,  I  would  like  our  prepared 
statement  to  be  introduced  into  the  record,  and  I  will  summarize  it 
very  briefly  and  take  perhaps  4  or  5  minutes. 

As  the  chairman  has  indicated,  there  is  a  limitation  of  $10  for  the 
attorney  fee  at  present.  In  fact,  as  early  as  1862,  the  limitation  was 
set  by  Congress. 

I  would  like  to  begin  by  a  very  brief  examination  of  the  Veterans 
Administration  adjudication  process,  and  then  explore  what  repre- 
sentation services  are  available  at  present. 

The  adjudicative  process  in  the  Veterans  Administration,  I  must 
emphasize,  is  not  an  adversary  one.  We  see  as  our  mission  and  man- 
date the  dispensing  of  benefits.  We  do  not  contest  the  right  of  a  vet- 
eran. We  view  our  role  as  assisting  him  and  establishing  his  entitle- 
ment and,  in  fact,  we  have  a  large  number  of  Veterans' 
Administration  employees  whose  sole  job  is  to  do  that  very  thing. 

Thus,  in  our  system  there  is  less  need  for  legal  representation  than 
in  others  since  so  many  claims  filed  with  the  Veterans'  Administra- 
tion are  routinely  allowed. 

But  of  course  there  is  need  for  some  representation,  and  it  must  be 
acknowledged  that  the  fee  limitation  presently  imposed,  imposed  by 
statute,  is  a  deterrent  to  attorney  involvement.  It  does,  in  fact,  what 
Congress  intends  it  to  do,  that  is,  discourages  the  abuse  by  attorneys. 
This  represents  the  longstanding  congressional  desire  to  protect  the 
sums  paid  to  veterans,  widows,  and  orphans. 

This  congressional  policy  was  established  because  of  abuses  early 
in  our  history  by  claims'  agents,  and  also  because  of  the  typical 
social  circumstances  of  those  who  receive  veterans  benefits,  that  is, 
the  disabled,  those  in  grave  financial  need,  minors,  incompetents,  and 
others. 

The  congressional  policy  on  fee  limitations  must  also  reflect  an 
awareness  that  veterans  and  dependents  have  available,  without 
charge,  the  expertise  and  the  expert  assistance  of  service  officers  of 
veterans  organizations  and   State  departments  of  veterans  affairs 
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who  serve  not  only  as  representatives,  but  as  ombudsmen  as  well. 
That  is  a  unique  arrangement. 

Summing  up,  Mr.  Chairman,  we  think  that  the  present  congres- 
sional policy  was  established,  first  of  all,  to  prevent  abuses  on  the 
part  of  persons  who  would  represent  veterans  and  their  families.  It 
is  to  prevent  improvident  bargains  on  the  part  of  Veterans  Adminis- 
tration beneficiaries  and  it  is  to  discourage  the  use  of  lawyers  and 
encourage  the  use  of  veterans  organizations  and  of  accredited  repre- 
sentatives. 

Thus,  the  crucial  question,  it  seems  to  me,  has  to  be  the  qualifica- 
tions of  an  accredited  representative  or  representatives  of  veterans 
organizations. 

Now,  with  the  chairman's  permission,  I  offer  for  the  record,  a  list- 
ing that  I  put  together  many  years  ago  when  I  worked  for  the 
American  Legion  on  the  qualifications  and  competence  of  claims  rep- 
resentatives. It  would  only  take  a  minute,  Mr.  Chairman,  if  I  may 
read  the  first  one  only  ? 

Senator  Tunney.  JPlease  do. 

Mr.  Corcoran.  This  is  a  report  of  the  Attorney  General's  Commit- 
tee on  Procedure,  monograph  number  2,  the  Veterans'  Administra- 
tion—and parenthetically,  I  regret  to  say  this  is  not  very  current, 
because  this  is  a  1940  study,  and  I  further  think  that  the  service  has 
improved  since  then — and  the  Attorney  General's  committee  says: 
"No  complete  picture  of  the  organization  or  operation  of  the  Veter- 
ans' Administration  can  be  drawn  without  reference  to  the  Veterans' 
service  organizations,  which  have  assumed  an  important  position  in 
relation  to  the  Administrator.  It  is  provided  by  statute" — and  then 
it  quotes  the  statute,  et  cetera,  and  goes  on  to  say — "in  the  Adminis- 
tration of  Veterans  Affairs,  both  in  relation  to  individual  claims  and 
to  the  broader  field  of  policymaking,  these  organizations  play  a  sig- 
nificant part. 

As  already  indicated  in  a  large  proportion  of  cases  in  which  hearings  or 
arguments  are  requested,  claimants  are  represented  by  service  organizations. 
Formerly,  representation  was  by  private  claims  agents.  In  the  past  decade, 
however,  the  function  of  representing  claimants  before  the  Veterans  Adminis- 
tration has  increasingly  fallen  to  the  various  service  organizations.  These  orga- 
nizations cannot,  by  statute,  charge  fees  for  representation. 

Their  representative  staffs  are  ordinarily  headed  by  a  chief  lawyer;  there 
are  also  medical  consultants  on  the  service  organization  staffs.  Most  of  the 
actual  representation  of  claimants  before  the  various  Administration  boards, 
however,  is  performed  by  nonlawyers,  experienced  in  matters  pertaining  to 
Veterans  affairs.  The  result  has  been  a  salutary  one :  representation  is  expert, 
nontechnical  and  aware  of  the  precise  issues.  The  service  organization  repre- 
sentatives devote  their  full  time  to  the  task  of  serving  claimants,  and  their 
performances,  thus  far  observed,  have  been  of  the  highest  caliber.  It  is  appar- 
ent that  the  individual  case  is  thoroughly  studied,  and  the  facts,  no  matter 
how  detailed  and  medical  in  form,  well  learned.  Aided  by  intimate  knowledge 
of  the  methods  of  the  Administration,  the  service  organization  representatives 
have  developed  an  able  and  specialized  bar. 

Senator  Tunney.  That  will  be  placed  in  the  record. 
[The  above-referred  listing  follows :] 

Qualification  and  Competence  of  Claims  Representatives 

1.  The  Attorney  General's  Committee  on  Administrative  Procedure,  Mono- 
graph No.  2,  the  Veterans  Administration — page  83,  Service  Organizations. 
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"No  complete  picture  of  the  organization  or  operation  of  tlie  Veterans 
Administration  can  be  drawn  witliout  reference  to  the  veterans'  service  organi- 
zations, which  have  assumed  an  important  position  in  relation  to  the  Adminis- 
trator. It  is  provided  by  statute  (49  Stat.  2031)  that:  'The  Administrator  of 
Veterans  Affairs  is  hereby  authorized  to  recognize  *  *  *,'  "  etc. 

In  the  administration  of  veterans'  affairs,  both  in  relation  to  individual 
claims  and  to  the  broader  field  of  policy  making,  these  organizations  play  a 
significant  part. 

"As  already  indicated,  in  a  large  proportion  of  cases  in  which  hearings  or 
arguments  are  requested,  claimants  are  represented  by  service  organizations. 
Formerly,  representation  was  by  private  claims'  agents.  In  the  past  decade, 
however,  the  function  of  representing  claimants  before  the  Veterans  Adminis- 
tration has  increasingly  fallen  to  the  various  service  organizations.  These  orga- 
nizations cannot,  by  statute,  charge  fees  for  representation. 

"Their  representative  staffs  are  ordinarily  headed  by  a  chief  lawyer ;  there 
are  also  medical  consultants  on  the  service  organization  staff.  Most  of  the 
actual  representation  of  claimants  before  the  various  Administration  boards, 
however,  is  performed  by  non-lawyers,  experienced  in  matters  pertaining  to 
veterans'  affairs.  The  result  has  been  a  salutary  one :  Representation  is  expert, 
non-technical  and  aware  of  the  precise  issues.  The  service  organization  repre- 
sentatives devote  their  full  time  to  the  task  of  serving  claimants,  and  their 
performances,  thus  far  observed,  have  been  of  the  highest  calibre.  It  is  appar- 
ent that  the  individual  case  is  thoroughly  studied  and  the  facts,  no  matter  how- 
detailed  and  medical  in  form,  well  learned.  Aided  by  intimate  knowledge  of 
the  methods  of  the  Administration,  the  service  organization  representatives 
have  developed  an  able  specialized  bar. 

"The  service  organizations,  however,  perform  a  role  more  important  than 
that  simply  of  advocates  in  a  particular  case.  They  have  further  become  an 
integral  part  of  the  administration  of  the  veterans'  laws.  Each  organization 
maintains  oflSces  in  the  Veterans  Administration  itself.  In  many  respects,  they 
may  act  as  a  buffer  for  the  Administration.  In  practice,  they  may  winnow  out 
the  irrelevant ;  they  can  and  do  discourage  unnecessary  appeals  and  unneces- 
sary production  of  witnesses.  (Footnote  63:  It  is  to  be  noted,  however,  that 
the  service  organizations  follow  the  principle  that  the  claimant  'has  a  right'  to 
appeal,  or  to  present  any  issues  he  wishes.  Persuasion  rather  than  refusal  is 
the  organizations'  policy).  Tlius  the  service  organizations  may  perform  an 
important  function  of  clarification  and  expedition." 

(The  members  of  the  Committee  at  the  time  the  final  report  was  submitted 
were : 

Dean  Acheson,  Chairman. 

Francis  Biddle,  Solicitor  General. 

Prof.  Ralph  F.  Fuchs,  Washington  University  Law  School,  St.  Louis. 

Dean  Lloyd  K.  Garrison,  University  of  Wisconsin  Law  School. 

Chief  Justice  D.  Laurence  Grover,  U.S.  Court  of  Appeals  for  the  District  of 
Columbia. 

Prof.  Henry  M.  Hart,  Jr.,  Harvard  Law  School. 

Carl  MacFarland,  Washington,  DC,  former  Asst.  Attorney  General. 

Judge  James  W.  Morris,  U.S.  District  Court  for  the  District  of  Columbia. 

Prof.  Harry  Shulman,  Yale  University  Law  School. 

Dean  E.  Blythe  Stason,  University  of  Michigan  Law  School. 

Arthur  T.  Vanderbilt,  New  Jersey,  former  president  of  American  Bar  Asso- 
ciation. 

Prof.  Walter  Gellhorn,  Columbia  University  Law  School,  Director  of  Staff). 

2.  The  Trundle  Engineering  Company,  in  its  report  to  the  Commission  on 
Organization  of  the  Executive  Branch  of  the  Government  ("Hoover  Commis- 
sion"), House  Committee  Print  No.  14,  81st  Congress,  1st  Session,  March  24, 
1949,  at  pages  23  and  24,  said : 

"The  full-time  representatives  of  these  accredited  organizations  do  valuable 
work  in  connection  with  cases  that  otherwise  would  have  to  be  done  by  Veter- 
ans Administration  personnel.  As  intermediary  counsel  and  later  as  advocate, 
they  save  time  for  the  contact  officers,  the  rating  boards,  and  adjudicators. 
The  Veterans  Administration  provides  adequate  oflSce  space  and  facilities  in  its 
regional,  branch,  and  central  offices  to  such  organizations  as  are  set  up  to  pro- 
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vide  trained  and  ethical  representation.  There  are  at  the  present  time  approxi- 
mately 3,600  accredited  representatives  stationed  in  the  various  offices". 

At  page  195  of  the  same  report  the  following  is  found  : 

"6.  Examination  of  this  program  indicates  that  it  is  sound  both  in  intent 
and  operation.  Tlie  accredited  representatives  are  responsible  and  mindful  of 
their  obligation.  For  the  most  part  they  have  undergone  a  course  of  training 
before  assuming  the  duties  of  service  officers". 

3.  The  Hoover  Commission  in  its  report  to  Congress  in  March  1955  said,  at 
page  42  of  the  section  dealing  with  Legal  Services  and  Procedure : 

"It  (the  task  force)  found  that  such  organizations  as  the  American  Legion 
and  the  Veterans  of  Foreign  Wars  perform  valued  assistance  to  veterans  in 
presenting  their  claims  before  the  Veterans  Administration". 

4.  The  management  engineering  firm  of  Booz,  Allen  &  Hamilton  also 
remarked  upon  the  service  provided  by  veterans'  organizations.  At  page  424  of 
House  Committee  Print  322,  82nd  Congress,  2d  Session,  it  was  stated : 

"Veterans'  organizations  are  organized  to  provide  needed  representation  of 
veterans  in  all  Veterans  Administration  offices.  In  this  respect,  they  are  per- 
forming a  very  worthwhile  service  and,  therefore,  such  functions  should  be 
placed  in  their  hands". 

5.  In  a  letter  dated  February  8,  1955  to  Mr.  Alfred  H.  Corwin,  Mr.  E.  E. 
Odom,  General  Counsel  of  the  Veterans  Administration,  said  : 

"*  *  *^  it;  Ypas  clearly  the  purpose  of  the  Congress  to  discourage  the  handling 
of  claims  by  attorneys  and  pension  agents  probably  for  reasons  which  were 
observed  under  the  pension  laws  prior  to  the  enactment  of  the  War  Risk 
Insurance  Act  amendment  of  October  6,  1917.  The  statute  has,  of  course,  been 
amended  from  time  to  time  since  then,  and  at  all  times  it  clearly  has  recog- 
nized that  such  claims   could  be  presented  by   representatives   of   recognized 

service  organizations  or  by  employees  of  the  VA  or  its  predecessor  agencies 
*  *  *" 

In  another  letter  dated  February  14,  1955  to  Mr.  Corwin,  Mr.  Odom  said : 
"While  it  is  true  the  law  restricts  a  fee  which  may  be  paid  to  an  attorney, 
as  indicated  in  my  previous  letter,  he  may  be  paid  his  actual  expenses  as  this 
would  not  be  a  violation  of  the  penal  provisions  of  the  statute.  On  the  other 
hand,  the  service  organizations  have  very  well  qualified  representatives  who 
will  present  claims  at  no  expense  to  the  claimant.  I  think  it  can  be  said  gener- 
ally that  their  representatives  are  better  qualified  by  experience  and  knowl- 
edge of  VA  law  and  procedures  than  the  average  lawyer.  However,  this  may 
be  said  to  be  only  a  personal  opinion". 

Mr.  Corcoran.  I  was  director  of  the  American  Legion's  National 
Rehabilitation  Legion  from  1958  to  1967,  Mr.  Chairman.  At  that 
time  we  had  a  very  large  and  able  staff.  For  example,  appearing 
daily  before  the  Board  of  Veterans  Affairs  of  the  Veterans'  Admin- 
istration, we  had  five  appeals  representatives.  They  were  assisted,  as 
this  report  indicates,  by  professional  help.  We  had — and  inciden- 
tally, this  is  essentially  the  case  today — a  legal  consultant  who  was 
an  active  practicing  lawyer  in  the  District  of  Columbia  available 
every  day,  but  on  a  part-time  basis.  We  had  three  medical  consul- 
tants— one  internist  who  was  on  the  faculty  of  Georgetown  Medical 
School,  one  from  one  of  your  volunteer  schools,  a  clinical  professor 
of  medicine  at  George  Washington  ITniversity — and  finally  we  had  a 
psychiatrist  who  had  retired  from  the  Army  with  a  disability  after 
having  served  as  the  Chief  of  the  Outpatient  Psychiatric  Services  at 
Walter  Reed.  These  five  people,  these  five  appeals  representatives, 
when  they  felt  the  need  for  professional  advice,  had  it  at  their 
fingertips. 

Mr.  Chairman,  that  is  all  I  have.  If  time  permits,  Mr.  Taaffe 
would  be  happy  to,  in  general  terms,  describe  our  adjudicative  proc- 
ess, not  the  day-to-day  filing  of  claims  and  what  is  done  with  it,  but 
the  difference  between  our  operations  and  perhaps  workmen's  com- 
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pensation  and  the  protections  and  safeguards  and  the  terms  of  due 
process  that  we  have  provided. 

Senator  Tunney.  Fine.  We  have,  as  you  know,  a  pressing  time 
problem,  so  I  am  going  to  first  ask  you  a  couple  of  questions,  which 
I  want  to  get  on  the  record,  and  then  if  we  do  have  some  time,  I 
would  like  to  hear  Mr.  Taaife. 

Mr.  Corcoran.  Certainly. 

Senator  Tunney.  As  I  understood  your  testimony,  you  feel  that 
although  the  $10  is  inadequate  for  legal  representation,  that  the 
service  organizations  do  such  a  good  job  that  the  average  person 
who  is  entitled  to  veterans  benefits  doesn't  really  need  an  attorney; 
he  could  rely  on  the  service  organizations  solely  ? 

Mr.  Corcoran.  That  is  correct,  Mr.  Chairman. 

Senator  Tunney.  And  then  later  on  in  your  testimony,  you  indi- 
cated— and  I  am  talking  now  of  course  about  the  prepared  statement— 
you  indicated  that  there  is  perhaps  a  need  for  an  attorney  in  the 
appeals  process,  and  that  maybe  the  law  ought  to  be  reevaluated  on 
the  basis  of  providing  additional  funds  for  that? 

Mr.  Corcoran.  It  is  a  close  question,  Mr.  Chairman.  We  certainly 
feel  that  the  routine  claims  that  are  handled  in  the  field  in  our  57 
regional  offices  need  little  legal  representation.  The  appellate  level, 
at  that  level  a  certain  percentage  involve  a  more  complicated  and 
complex  issues.  However,  I  think  that  the  existing  situation  is  very 
satisfactory. 

Senator  Tunney.  I  see. 

Mr.  Corcoran.  And  although  we  would  be  willing  to  explore  the 
matter  with  the  subcommittee,  we  would  be  somewhat  apprehensive 
that  we  might  disturb  the  delicate  balance  that  exists,  and  do  more 
harm,  in  the  long  run,  to  more  people  than  good. 

Senator  Tunney.  Do  you  have  any  studies  that  are  more  current 
than  1940  study? 

Mr.  Corcoran.  Oh,  yes.  We  have  Trundle  Engineering  in  1949, 
the  Hoover  Commission  in  1955,  and  a  Booz  Allen-Hamilton  after 
that,  but  I  don't  have  the  date.  Those  are  the  others. 

As  I  say,  I  collected  this  some  years  ago,  Mr.  Chairman,  this  list. 

Mr.  Taaffe.  There  is  one  more,  and  that  is  the  Commission  on 
Administrative  Practices  has  just  published  a  design  for  quality 
control  in  administrative  decisionmaking,  patterning  it  for  the  most 
part,  patterning  their  procedures  on  control  for  the  most  part,  on 
the  Veterans  Administration's  existing  ])ractices. 

Mr.  Corcoran.  That  is  the  Administrative  Conference  of  the 
United  States,  Mr,  Chairman. 

Mr.  Taaffe.  It  is  a  recommendation  by  the  Committee  on  Admin- 
istrative Practices. 

Senator  Tunney.  And  where  is  it  ? 

Mr.  Taaffe.  I  have  a  copy  of  it  home,  sir.  I  can  submit  it  for  the 
record. 

Mr.  Corcoran.  Mr.  Chairman? 

Senator  Tunney.  What  is  the  date  so  we  can  eet  it? 
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Mr.  Corcoran.  It  is  current,  Mr.  Chairman.  The  Administrative 
Conference  looks  into  fair  play  in  administrative  agencies,  and  one 
of  the  recommendations  they  came  up  with  deals  with  the  subject 
Mr.  Taaffe  just  mentioned.  The  Administrative  Conference  is  now 
circulating  among  all  agencies  for  comment.  The  quality  control 
design  system  that  Mr.  Taaffe  just  mentioned. 

Senator  Tunney.  I  see.  Thank  you  very  much. 

Just  one  last  question  for  Mr.  Taaffe.  Later  this  morning  you  are 
going  to  hear  from  Mr.  Raymond  Bonner,  the  author  of  the  Nader 
Study  on  the  Veterans'  Administration,  who  alleges  that  the  service 
organization  representation,  at  least  since  during  the  Vietnam  war, 
is  inadequate.  Are  you  familiar  with  Mr.  Bonner's  study  ? 

Mr.  Corcoran.  In  general  terms. 

Senator  Tunney.  Do  you  have  any  comment  on  that  study  ? 

Mr.  Corcoran.  Well 

Senator  Tunney.  Besides  just  disagreeing  with  it? 

Mr.  Corcoran.  Well,  I  suppose  it  would  be  easy  to  have  a  precise 
opinion  if  the  study  had  been  better  documented  from  a  factual 
standpoint. 

The  one  point  that  the  author  makes  that  is  very  worthy  of  con- 
sideration is  the  law  which  says  a  man  isn't  a  veteran — not  that  he 
is  not  entitled — but  he  isn't  a  veteran  unless  he  was  discharged, 
under  conditions  other  than  dishonorable.  This  imposes  upon  the 
Veterans'  Administration  the  duty  to  determine  in  cases,  in  some 
cases,  where  the  man  has  not  had  a  "honorable  discharge"  or  a  "dis- 
honorable discharge"  just  what  the  conditions  he  was  separated 
under  were. 

Now,  one  point  that  is  very  worthwhile  to  mention,  Mr.  Chair- 
man, is  that  all  of  these  people,  in  addition  to  the  opportunity  to 
have  their  claims  adjudicated  by  the  Veterans'  Administration,  had 
the  privilege  to  go  before  the  Discharge  Review  Board,  in  whichever 
service  they  served,  and  failing  there,  to  go  before  the  Board  for 
Correction  of  Miliary  or  Naval  Records.  In  those  Boards,  there  are 
no  fee  limitations.  They  can  be  represented  by  attorneys  there.  I  am 
not  sure  that  this  has  been  brought  out  before,  sir. 

Senator  Tunney.  I  would  like  to  have  Mr.  Taaffe,  if  you  would, 
make  a  few  remarks,  if  you  care  to,  Mr.  Taaffe,  summarizing  the 
thoughts  suggested  by  Mr.  Corcoran. 

Mr.  Taaffe.  Thank  you,  Mr.  Chairman. 

Just  briefly,  and  this  is  from  a  few  notes  I  wrote  while  thinking 
of  it — in  the  first  place,  the  usual  work  of  a  lawyer  in  establishing  a 
tort-feasor  relationship  is  not  required  in  the  Veterans'  Administra- 
tion. It  is  necessary  only  to  establish  that  a  disability  was  incurred 
in  a  period  of  service. 

This  is  strengthened  and  fortified  by  the  fact  that  there  are  pre- 
sumptions in  the  law  of  incurrence  of  chronic  diseases,  that  is,  after 
service,  if  they  are  manifested  within  1  or  2  years,  they  are  pre- 
sumed to  have  been  incurred  in  service  so  a  case  doesn't  have  to  be 
proven  in  that  instance.  Proximate  cause  of  the  disability,  negli- 
gence, contributory  negligence,  well,  these  generally  have  no  part  in 
disability  claims.  So  coincidence  with  the  service  is  the  only  require- 
ment. 
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There  is  a  written  change  to  our  regulations  which  evolved  out  of 
a  misunderstanding  by  a  Federal  court  judge  in  Connecticut.  Mr. 
Corcoran  and  I  were  present  when  the  Federal  judge,  who  had 
taken  jurisdiction  over  a  disability  compensation  claim,  found 
exactly  what  the  Veterans'  Administration  practices  were,  and  he 
handed  the  case  back  to  the  Veterans'  Administration  and  he  said 
that  if  you  people  would  make  it  clear  in  your  regulations  just  what 
you  are  doing,  we  wouldn't  have  any  more  interests  in  this.  So  as  a 
consequence.  Veterans'  Administration  Regulations  1100  through 
1105  were  redone.  If  it  is  at  all  possible,  we  would  like  that  this  be 
made  a  part  of  the  record. 

Senator  Tunney.  Please. 

[The  above-referred  regulations  follows:] 
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1103  None  None 

EXPLANATION 

The  purpose  of  the  following  comment  on  the  changes  included  in  this  amendment  of  VA  Regulations  is  to 
inform  all  concerned  why  these  changes  are  being  made.  This  comment  is  not  regulatory. 

Paragraph  1103.  The  revision  of  this  paragraph  is  primarily  for  the  purpose  of  placing  certain  longstanding 
policies  and  procedures  in  a  medium  more  available  to  the  public.  (Regulatory  changes  are  printed  in  the  Federal 
Register  and  are  incorporated  in  the  Code  of  Federal  Regulations  which  is  to  be  found  m  most  well-equipped  law 
libraries,  and  all  depository  libraries,  and  many  others.) 

The  paragraph  provides  little  in  the  way  of  substantive  change  as,  for  the  most  part,  it  has  been  gleaned  from 
other  VA  directives.  The  following  comments  are  furnished  generally  to  reiterate  and  emphasize. 

Subparagraph  (A)  stresses  the  point  that  the  VA  is  not  a  party  to  the  issues  but,  in  fact,  has  the  same  interest 
as  the  claimant,  i.e.,  the  desire  that  the  greatest  benefit  to  which  there  is  entitlement  under  the  law  and  facts  be 
authorized.  The  proceedings  are  ex  parte  in  nature  in  that  one  party  brings  his  contentions  and  evidence  forward 
and  does  not  face  an  antagonist.  The  Court,  in  an  ex  parte  matter,  is  not  required  to  accept  without  question  the 
veracity  of  the  party's  allegations  nor  the  probative  values  he  asserts  for  his  evidence.  While  an  antagonist  is  not 
present  to  challenge  the  evidence  and  cross  examine  the  witnesses,  the  Court  is  under  obligation  to  seek  and 
ascertain  the  truth  of  the  matter.  The  VA  is  in  a  similar  position.  It  is  required  to  seek  the  full  facts  in  order  that 
the  obligations  to  the  claimant  and  to  the  Government  are  satisfied.  This  includes  an  exploration  of  subordinate 
benefits  to  which  the  claimant  has  apparent  entitlement  of  which  he  is  unaware. 

Subparagraph  (B)  reiterates  a  longstanding  policy  precluding  the  application  of  strict  rules  pertaining  to  the 
admissibility  of  evidence.  Thus,  hearsay  evidence,  secondary  evidence,  or  evidence  of  a  nature  which  might  be 
otherwise  objectionable  under  the  strict  rules  of  evidence  is  freely  admissible  and  is  to  be  granted  the  credibility 
and  probative  value  it  warrants.  This  policy  is  intended  as  a  shield  for  claimants  as  they  seldom  know  nor 
appreciate  these  niceties. 

Subparagraph  (C)  is  also  reiteration  of  longstanding  policy  worthy  of  wider  public  knowledge.  Substantive 
change  is  not  intended.  The  following  comment  is  offered  as  informational  and  advisory.  The  number  of 
claimants  who  request  a  hearing  is  not  proportionately  large.  From  experience  the  number  of  hearings  requested 
after  a  decision  far  outnumbers  those  requested  in  pending  claims.  Accordingly,  it  is  reasonable  to  assume  that 
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the  claimant  who  requests  a  hearing  is,  in  general,  a  disgruntled  claimant  and  one  who  brings  some  feeling  of 
antagonism  into  the  hearing  room  though  it  may  not  be  manifest.  He  is  a  person  who  believes  sincerely  in  the 
merit  and  vaUdity  of  his  claim  and  feels  that  he  has  been  unjustly  denied.  The  most  effective  and  certainly  the 
most  appropriate  counter  to  such  antagonism  is  an  attitude  on  the  part  of  the  VA  personnel  of  friendliness, 
helpfulness,  courtesy  and  respect.  In  many  instances  a  full  explanation  of  the  issues  and  an  attentive  ear  are  full 
satisfaction  to  the  claimant. 

Subparagraph  (D)  reiterates  longstanding  policy. 

Subparagraph  (E)  restates  existing  practices  in  general  but  adds  somewhat  to  the  information  to  be  furnished 
the  claimant  with  regard  to  his  appellate  rights. 

By  direction  of  the  Administrator: 


FRED  B.  RHODES 
Deputy  Administrator 


Distribution:   RPC:  2210 
FD 
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ADMINISTRATIVE 

11 00  ( §  3. 1 00).    DELEGATIONS  OF  AUTHORITY 

(A)  Authority  is  delegated  to  the  Chief  Benefits  Director  and  ta  supervisory  or  adjudicative  personnel  within 
the  jurisdiction  of  the  Department  of  Veterans  Benefits  designated  by  him  to  make  fmdings  and  decisions  under 
the  applicable  laws,  regulations,  precedents,  and  instructions,  as  to  entitlement  of  claimants  to  benefits  under  all 
laws  administered  by  the  VA  governing  the  payment  of  monetary  benefits  to  veterans  and  their  dependents, 
within  the  jurisdiction  of  Compensation  and  Pension  Service.  (May  1 ,  1972) 

(B)  Authority  is  delegated  to  the  Chief  Benefits  Director  to  estabUsh  annual  income  limitations  for  the 
purposes  of  VA  Regulation  1251(A)(2)  based  on  service  defined  in  VA  Regulation  1008  (B),  (C)  or  (D)  at  a  rate 
in  Philippine  pesos  equivalent  to  $.50  for  each  dollar.    (Dec.  1 ,  1966) 

(C)  Authority  is  delegated  to  the  Director,  Compensation  and  Pension  Service,  and  to  personnel  of  that 
service  designated  by  him  to  determine  whether  a  claimant  or  payee  has  forfeited  the  right  to  gratuitous  benefits 
pursuant  to  the  provisions  of  38  U.S.C.  3503  or  3504.  See  VA  Regulation  1905.  (38  U.S.C.  212(a))  (May  I, 
1972) 

1101  (§3.101).  DECISIONS  TO  CONFORM.  All  decisions  will  conform  to  the  laws,  regulations,  Admin- 
istrator's decisions,  and  defmed  policies  as  enunciated  by  the  Administrator.  All  opinions  of  the  General  Counsel 
which  constitute  a  precedent  are  contained  in  Administrator's  decisions  or  opinions  which  are  approved  by  the 
Administrator.  Conclusions  reached  in  individual  cases  are  frequently  influenced  by  peculiar  facts  or  local  statutes 
and,  consequently,  will  not  be  followed  as  precedents.  However,  yvhere  it  is  apparent  beyond  question  that  the 
situation  is  identical,  such  conclusions  may  be  followed  as  a  matter  of  consistency  in  the  adjudication  of  claims 
under  the  law  or  regulations  applicable.    (May  29,  1959) 

1102  (§3.102).  REASONABLE  DOUBT.  It  is  the  defined  and  consistently  applied  policy  of  the  VA  to 
administer  the  law  under  a  broad  interpretation,  consistent,  however,  with  the  facts  shown  in  every  case.  When, 
after  careful  consideration  of  all  procurable  and  assembled  data,  a  reasonable  doubt  arises  regarding  service  origin, 
the  degree  of  disability,  or  any  other  point,  such  doubt  will  be  resolved  in  favor  of  the  claimant.  By  reasonable 
doubt  is  meant  one  which  exists  by  reason  of  the  fact  that  the  evidence  does  not  satisfactorily  prove  or  disprove 
the  claim,  yet  a  substantial  doubt  and  one  within  the  range  of  probability  as  distinguished  from  pure  speculation 
or  remote  possibility.  It  is  not  a  means  of  reconciling  actual  conflict  or  a  contradiction  in  the  evidence;  the 
claimant  is  required  to  submit  evidence  sufficient  to  justify  a  belief  in  a  fair  and  impartial  mind  that  his  claim  is 
well  grounded.  Mere  suspicion  or  doubt  as  to  the  truth  of  any  statements  submitted,  as  distinguished  from 
impeachment  or  contradiction  by  evidence  or  known  facts,  is  not  a  justifiable  basis  for  denying  the  application  of 
the  reasonable  doubt  doctrine  if  the  entire,  complete  record  otherwise  warrants  invoking  this  doctrine.  The 
reasonable  doubt  doctrine  is  also  applicable  even  in  the  absence  of  official  records,  particularly  if  the  basic 
incident  allegedly  arose  under  combat,  or  similarly  strenuous  conditions,  and  is  consistent  with  the  probable 
results  of  such  known  hardships.    (May  29,  1959) 

1103  (§3.103)  [DUE  PROCESS-PROCEDURAL  AND  APPELLATE  RIGHTS  WITH  REGARD  TO  DISABIL- 
ITY AND  DEATH  BENEFITS  AND  RELATED  RELIEF] 

[(A)  Statement  of  Policy.  Proceedings  before  the  VA  are  ex  parte  in  nature.  It  is  the  obligation  of  the  VA  to 
assist  a  claimant  in  developing  the  facts  pertinent  to  his  claim  and  to  render  a  decision  which  grants  him  every 
benefit  that  can  be  supported  in  law  while  protecting  the  interests  of  the  Government.  This  principle  and  the 
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other  provisions  of  this  paragraph  apply  to  all  claims  for  benefits  and  relief  and  decisions  thereon  within  the 
purview  of  VA  Regulations  1000  through  2899  inclusive.]   (July  18,  1972) 

[(B)  Submission  of  Evidence.  Any  evidence  whether  documentary,  testimonial,  or  in  other  form,  offered  by 
a  claimant  in  support  of  a  claim  and  any  issue  he  may  raise  and  contention  and  argument  he  may  offer  with 
respect  thereto  are  to  be  included  in  the  records.]   (July  18,  1972) 

[(C)  Hearings.  Upon  request  a  claimant  is  entitled  to  a  hearing  at  any  time  on  any  issue  involved  in  a  claim 
within  the  purview  of  VA  Regulations  1000  through  2899  inclusive.  The  VA  will  provide  the  place  of  hearing  in 
the  VA  office  having  original  jurisdiction  over  the  claim  or  at  the  VA  office  nearest  his  home  having  adjudicative 
functions  and  will  provide  VA  personnel  who  have  original  determinative  authority  of  such  issues  to  be 
responsible  for  the  preparation  of  the  transcript;  however,  further  expenses  involved  wUl  be  the  responsibility  of 
the  claimant.  The  claimant  is  entitled  to  produce  witnesses  and  all  testimony  will  be  under  oath  or  affirmation. 
The  purpose  of  such  a  hearing  is  to  permit  the  claimant  to  introduce  into  the  record  in  person  any  evidence 
available  to  him  which  he  may  consider  material  and  any  arguments  and  contentions  with  respect  to  the  facts  and 
applicable  law  which  he  may  consider  pertinent.  It  is  the  responsibility  of  the  VA  personnel  conducting  the 
hearing  to  explain  fully  the  issues  and  to  suggest  the  submission  of  evidence  which  the  claimant  may  have 
overlooked  and  which  would  be  of  advantage  to  his  position.  It  is  their  further  responsibility  to  establish  and 
preserve  the  record.  Because  of  this  and  to  assure  clarity  and  understanding  therein,  questions  which  are  directed 
to  the  claimant  and  to  witnesses  are  to  be  framed  to  explore  fully  the  basis  for  claimed  entitlement  rather  than 
with  an  intent  to  refute  evidence  and  to  discredit  testimony.  In  cases  in  which  the  nature,  origin,  or  degree  of 
disability  is  in  issue,  the  claimant  may  request  visual  examination  by  the  physician  designated  by  the  VA  as  a 
participant  in  the  hearing  and  his  observations  will  be  read  into  the  record.]   (July  18,  1972) 

[(D)  Representation.  Within  the  provisions  and  criteria  of  VA  Regulations  5626  through  5663  a  claimant  is 
entitled  to  representation  of  his  choice  at  every  stage  in  the  prosecution  of  a  claim.]    (July  18,  1972) 

[(E)  Notification  of  Decisions.  The  claimant  will  be  notified  of  any  decision  affecting  the  payment  of 
benefits  or  granting  relief.  Notice  will  include  the  reason  for  the  decision  and  the  date  it  will  be  effectuated  as 
well  as  the  right  to  a  hearing  subject  to  subparagraph  (C)  of  this  paragraph.  The  notification  will  also  advise  the 
claimant  of  his  right  to  initiate  an  appeal  by  filing  a  Notice  of  Disagreement  which  will  entitle  him  to  a  Statement 
of  the  Case  for  his  assistance  in  perfecting  his  appeal.  Further,  the  notice  will  advise  him  of  the  periods  in  which 
an  appeal  must  be  initiated  and  perfected.  (See  VA  Regulations  9900  Series  on  Appeals.)]   (July  18,  1972) 


1104  (§3.104).    FINALITY  OF  DECISIONS 

(A)  The  decision  of  a  duly  constituted  rating  agency  or  other  agency  of  original  jurisdiction  on  which  an 
action  was  predicated  will  be  final  and  binding  upon  all  field  offices  of  the  VA  as  to  conclusions  based  on 
evidence  on  file  at  that  time  and  will  not  be  subject  to  revision  on  the  same  factual  basis  except  by  duly 
constituted  appellate  authorities  or  except  as  provided  in  VA  Regulation  1105.  (See  VA  Regulations  9953  and 
9954).    (Jan.  22,  1964) 

(B)  Current  determinations  of  line  of  duty,  character  of  discharge,  relationship,  dependency,  domestic 
relations  questions,  homicide,  and  findings  of  fact  of  death  or  presumptions  of  death  made  in  accordance  with 
existing  instructions,  and  by  application  of  the  same  criteria  and  based  on  the  same  facts,  by  either  an 
Adjudication  activity  or  an  Insurance  activity  are  binding  one  upon  the  other  in  the  absence  of  clear  and 
unmistakable  error.    (Feb.  1,  1964) 
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1105  (§3.105).  REVISION  OF  DECISIONS.  The  provisions  of  this  paragraph  apply  except  where  an  award 
was  based  on  an  act  of  commission  or  omission  by  the  payee,  or  with  his  knowledge  (VA  Regulation  1500(B)); 
there  is  a  change  in  law  or  a  VA  issue,  or  a  change  in  interpretation  of  law  or  a  VA  issue  (VA  Regulation  1114); 
or  the  evidence  establishes  that  service  connection  was  clearly  illegal.  The  provisions  with  respect  to  the  date  of 
discontinuance  of  benefits  are  applicable  to  running  awards.  Where  the  award  has  been  suspended,  and  it  is 
determined  that  no  additional  payments  are  in  order,  the  award  will  be  discontinued  effective  date  of  last 
payment.    (Dec.  1, 1962) 
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Mr.  Taaffe.  Most  of  what  I  would  have  said,  Mr.  Chairman,  is 
contained  in  these  regulations,  such  as  the  doctrine  of  reasonable 
doubt,  which  states : 

When,  after  careful  consideration  of  all  procurable  and  assembled  data,  a 
reasonable  doubt  arises  regarding  service  origin,  the  degree  of  disability,  or 
any  other  point,  such  doubt  will  be  resolved  in  favor  of  the  claimant. 

May  I  read  one  other  portion  ? 
Senator  Tunney.  Yes 

Mr.  Taaffe.  And  that  is  as  to  the  attitude  of  the  hearing  officers 
or  decisionmakers,  and  it  is  contained  in  regulation  1103,  and  says: 

It  is  the  responsibility  of  the  Veterans'  Administration  personnel  conducting 
the  hearings  to  explain  fully  the  issues  and  to  suggest  the  submission  of  evi- 
dence which  the  claimant  may  have  overlooked  and  which  would  be  of  advan- 
tage to  his  position.  It  is  their  further  responsibility  to  establish  and  preserve 
the  record  and,  because  of  this,  and  to  assure  clarity  and  understanding,  ques- 
tions which  are  addressed  to  the  claimant  and  to  witnesses  are  to  be  framed 
to  explore  fully  the  basis  for  claim  and  entitlement  rather  than  with  an  intent 
to  refute  evidence  and  discredit  testimony. 

Hearings  are  available  at  any  point  in  the  adjudicative  process. 
Representation  without  charge  is  available  from  trained  State  or 
national  service  organizations,  and  the  Veterans'  Administration 
participates  continually  in  updating  the  knowledge  of  these  service 
organizations.  Senator.  We  send  people  from  the  central  office  and 
from  our  regional  offices  to  continually  indoctrinate  them.  It  is  a 
specialized  process,  but  it  is  not  a  practice  of  the  law ;  that  is  true. 

Senator  Tunney.  I  see. 

Well,  I  do  want  to  thank  all  three  of  you  for  coming,  and  I'm 
sorry  we  don't  have  more  time,  but  I  do  think  you  in  your  written 
statements  have  presented  your  point  of  view  in  a  very  effective 
manner. 

Again,  thank  you  very  much. 

[Testimony  resumes  at  p.  463.] 

[The  statement  of  John  J.  Corcoran  and  application  form  fol- 
lows :] 

Statement  of  John  J.  Corcoran,  General  Counsel,  Veterans' 
Administration 

Mr.  Chairman  (and  Members  of  the  Subcommittee),  I  am  most  appreciative 
of  the  opportunity  to  appear  here  today  to  testify  regarding  the  views  of  the 
Veterans  Administration  on  the  present  system  of  the  payment  of  legal  fees 
under  38  U.S.C.  3404(c).  This  subsection  provides  for  payment  of  fees  in 
allowed  claims  for  monetary  benefits  under  laws  administered  by  the  Veterans 
Administration  and  stipulates  that  such  fees  (1)  shall  be  determined  and  paid 
as  described  by  the  Administrator;  (2)  shall  not  exceed  $10  with  respect  to 
any  one  claim;  and  (3)  shall  be  deducted  from  monetary  benefits  claimed  and 
allowed. 

Whatever  defects  may  exist  in  this  statutory  procedure,  it  must  be  admitted 
that  it  has  withstood  well  the  test  of  time.  As  early  as  1862,  the  Congress  set 
a  maximum  fee  of  $5  for  agents  and  attorneys  who  assisted  a  claimant  in 
establishing  his  claim  for  pension,  bounty,  and  other  allowances  before  the 
Pension  Office.  This  amount  was  raised  to  $10  in  1862  and  reached  a  high  of 
$25  in  1870,  dependent  on  the  approval  of  the  Commissioner  of  Pensions  for 
the  amount  in  excess  of  $10.  In  1878,  the  authorized  fee  was  reduced  again  to 
$10  and,  with  limited  exceptions,  has  remained  at  that  level  to  the  present 
time.  As  an  addendum  to  my  remarks,  I  am  including  a  history  of  the  agent 
and  attorney  fee  limitation,  with  respect  to  veterans'  benefit  claims,  which  will 
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provide  you  with  a  more  detailed  listing  of  Congressional  action  in  this  area 
for  the  past  110  years. 

Before  going  further,  I  must  acknowledge  that  a  legal  fee  of  $10,  for  even 
minimal  representation,  is  inadequate  by  present  day  standards  and  probably 
has  been  inadequate  for  many  years.  It  does  not  necessarily  follow,  however, 
that  a  removal  of  these  limitations,  or  an  increase  in  the  amount  of  fees 
allowed,  would  be  in  the  best  interests  of  the  veterans  and  other  claimants 
who  seek  to  establish  their  rights  to  benefits  administered  by  the  Veterans 
Administration. 

Adjudication  of  claims  in  the  Veterans  Administration  is  not  an  adversary 
proceeding.  By  individual  and  group  counseling,  by  the  use  of  pamphlets  and 
brochures,  and  by  extensive  use  of  various  channels  of  the  information  media, 
we  exert  every  effort  to  make  our  potential  beneficiaries  aware  of  the  rights 
and  benefits  made  available  to  them  by  Congress.  In  our  Central  Office,  and  in 
our  field  oflBces,  we  employ  a  staff  of  capable  and  well-qualified  veterans  assist- 
ance personnel  whose  duty  it  is  to  help  claimants  complete  their  applications 
and  secure  the  evidence  necessary  to  establish  entitlement  to  the  benefit 
sought. 

It  should  be  kept  in  mind  that  the  presentation  of  a  claim  for  veterans'  ben- 
efits is  not  a  complicated  process  and,  in  most  cases,  can  be  accomplished 
easily  by  a  claimant  of  even  limited  education.  In  addition  to  assistance  which 
the  VA  stands  ready  to  provide,  help  is  readily  available  from  other  sources, 
without  fee  or  compensation. 

One  such  source,  on  the  local  level,  is  the  neighborhood  veterans'  organiza- 
tion. We  find  in  almost  every  local  post  or  chapter  of  the  national  veterans' 
organizations  a  person  designated  as  Service  Officer  or  some  similar  title. 
While  these  individuals  may  be  lacking  in  formal  legal  training,  they  have  a 
wealth  of  experience  coupled  with  a  keen  desire  to  be  of  help  to  their  fellow 
veterans.  They  possess  a  working  knowledge  of  the  basic  benefits  available  and 
a  familiarity  with  the  claim  forms  used  and  the  initial  steps  necessary  to 
bring  a  claim  properly  before  the  Veterans  Administration  at  the  Regional 
Office. 

But,  there  is  still  another  valuable  resource  which,  I  believe,  is  unique  and 
not  found  in  any  other  administrative  agency.  Most  of  the  recognized  veterans' 
organizations,  and  most  of  the  States,  work  with  claimants  in  the  preparation, 
presentation,  and  prosecution  of  claims  for  benefits.  These  organizations  main- 
tain a  staff  of  employees — well  trained  and  experienced — who  devote  their 
full-time  efforts  to  assisting  veterans  and  other  claimants  on  a  strictly  no- 
charge  basis.  These  men  and  women  are  accredited  as  representatives  of  the 
organizations  to  the  Veterans  Administration  and  are  accorded  every  permis- 
sible assistance  by  our  personnel,  including  the  right  to  inspect  the  individual 
veteran's  claims  folder  under  the  authority  of  the  veteran's  power  of  attorney, 
filed  with  the  VA.  These  representatives  function  not  only  at  the  Regional 
OflSces  and  field  stations  but  also  here  in  Washington  at  the  Central  Office  and 
before  the  Board  of  Veterans  Appeals,  both  here  and  in  the  field. 

To  give  you  an  idea  of  the  scope  of  this  program,  there  are  presently  over 
3.S00  accreditations  outstanding.  Since  some  of  these  individuals  represent  two 
or  more  organizations,  we  are  actually  speaking  in  terms  of  perhaps  2.800 
people,  the  great  majority  of  whom  are  full-time  paid  employees,  fully  familiar 
with  every  facet  of  veterans'  laws  and  VA  regulations,  with  a  thorough  knowl- 
edge of  our  procedures  and  precedents,  and  with  a  wealth  of  experience  gained 
through  years  of  advocacy  in  behalf  of  claimants. 

Summing  up  on  this  point,  in  the  typical  claim  for  VA  benefits,  the  veteran 
would  be  well  advised  to  seek  the  gratuitous  services  of  a  recognized  organiza- 
tion in  preference  to  the  services  of  an  attorney  in  private  practice  whose 
experience  was  limited  to  infrequent  appearances  before  the  VA  Rating  Boards 
or  before  our  Board  of  Veterans  Appeals.  This  conclusion  seems  especially 
valid  when  one  realizes  that,  usually,  the  amount  of  benefits  awarded  would 
not  justify  the  fee  that  the  private  attorney  would  have  to  charge  for  his  serv- 
ices. 

We  do  not  claim  that  the  present  system  is  perfect,  but  we  are  convinced 
that  the  average  veteran  has  available,  and  does  secure,  adequate  representa- 
tion and  assistance  without  charge  and  without  any  decrease  in  the  amount  of 
benefits  provided  to  him. 
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In  the  vast  majority  of  claims  which  are  presented  annually  to  our  Regional 
Offices,  no  controversy  of  any  nature  is  involved.  These  claims  involve  merely 
the  completion  of  a  simple  claim  form.  The  evidence  of  entitlement  is  readily 
available  in  our  own  files  or  in  the  records  of  the  Armed  Forces.  These  mat- 
ters are  routinely  adjudicated  and  the  services  of  a  representative  or  attorney, 
if  used,  are  but  slight  and  probably  unnecessary.  We  believe  in  such  instances 
a  fee  of  $10  is  adequate. 

On  the  other  hand,  if  the  claim  is  denied,  and  there  is  a  genuine  dispute  as 
to  a  question  of  law  or  fact,  the  situation  changes  and  the  value  and  necessity 
of  representation  by  an  attorney  becomes  more  evident.  Proper  development 
and  presentation  of  a  case  becomes  vital.  It  is  obvious  that  the  claimant 
cannot  expect  to  obtain  the  services  of  a  practicing  attorney,  especially  at  the 
appellate  level,  for  the  maximum  statutory  fee  of  $10  alone.  Such  services,  if 
available,  can  only  be  secured  on  the  basis  of  friendship,  other  professional 
relationships,  or  as  a  result  of  the  charitable  feelings  or  public  spirited  impul- 
ses of  the  individual  attorney.  Nevertheless,  in  the  interest  of  protecting  the 
funds  of  the  claimant,  we  believe  there  should  be  some  limitation  on  the  fee 
which  might  be  charged. 

I  have  not  been  informed  of  any  specific  legislation  pending  before  your  Sub- 
committee and  am  not  aware  to  what  extent  you  are  considering  changes  in 
the  limitations  of  attorneys'  fees  and  particularly  in  regard  to  the  present 
system  of  payments  under  38  U.S.C.  3404(c).  We  will,  of  course,  be  pleased  to 
cooperate  with  Members  of  your  staff  in  regard  to  any  such  legislation  which 
may  be  proposed. 

In  summary,  we  do  not  believe  that  any  problem  exists  in  the  vast  majority 
of  claims  presented  to  the  Veterans  Administration.  In  fact,  we  are  confident 
that  veterans  and  their  dependents  have  available  to  them,  without  fee  of  any 
kind,  expert  assistance  and  representation. 

I  again  than  you  for  this  opportunity  to  appear  and  present  the  views  of  the 
Veterans  Administration  on  this  important  subject  and  will  be  pleased  to 
attempt  to  answer  any  questions  that  Members  of  the  Subcommittee  may  ask 
or  to  secure  any  additional  information  which  will  be  of  assistance  to  you. 


History  of  the  Agent  and  Attorney  Fee  Limitation  with  Respect  to 
Veterans'  Benefit  Claims 

(a)  As  early  as  July  14,  1862,  Congress  limited  the  fees  of  agents  or  attor- 
neys who  assisted  a  claimant  in  establishing  a  claim  for  a  pension,  bounty  or 
other  allowance  before  the  Pension  Office  (12  Stat.  566).  The  basic  fee  author- 
ized was  $5.00,  with  additional  small  amounts  authorized  under  certain  condi- 
tions. 

(b)  This  1862  Act  was  amended  in  1868,  raising  the  authorized  fee  to  $10.00 
(13  Stat.  387). 

(c)  In  1866,  a  Joint  Resolution  was  adopted  involving,  "Bounties  to  Colored 
Soldiers,  and  the  Pensions,  Bounties  and  Allowances  to  their  Heirs".  It  con- 
tained an  agent  or  attorney  fee  limitation  which  ranged  from  $5.00  to  $10.00, 
depending  upon  the  amount  of  the  claim  collected  (14  Stat.  367). 

(d)  The  fee  limitation  applicable  to  claims  for  pensions  or  bounty  land,  was 
again  changed  in  1870  to  provide  that  a  fee  up  to  $25.00  could  be  authorized 
upon  approval  by  the  Commissioner  of  Pensions.  No  fee  in  excess  of  $10.00, 
however,  could  be  paid  without  such  approval  (16  Stat.  193). 

(e)  The  1870  provision  was  repeated  in  the  Pension  Law  consolidation  of 
1873  (17  Stat.  586). 

(f)  In  1878,  this  fee  limitation  was  changed  in  pension  cases  to  again  limit 
the  authorized  fee  to  $10.00  (20  Stat.  243). 

(g)  The  1878  Act  was  repealed  in  1884  and  Congress  again  reverted  to  the 
$10.00  to  $25.00  fee  limitation  (23  Stat.  98). 

(h)  In  1890,  pensions  were  granted  to  soldiers  and  sailors  who  were  inca- 
pacitated for  the  performance  of  manual  labor,  and  the  Act  granting  such  pen- 
sions limited  the  agent  or  attorney  fees  for  assisting  a  claimant  under  that 
Act  to  $10.00  (26  Stat.  182). 

(i)  In  1892,  an  Act  granting  pensions  to  Army  nurses  prohibited  the  pay- 
ment of  any  agent  or  attorney  fee  (27  Stat.  348).  Similar  prohibitions  were 
contained  in  a  1901  Act  relating  to  pensions  to  remarried  widows   (31   Stat. 
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1445),  and  a  1907  Act  granting  pensions  to  certain  enlisted  men,  soldiers  and 
officers,  who  served  in  the  Civil  War  and  the  War  with  Mexico  (34  Stat.  879). 

(j)  In  1912  and  1916,  Acts  increasing  certain  pension  benefits,  included  a 
prohibition  against  the  payment  of  any  agent  or  attorney  fees  except  where  an 
original  ch^im  was  involved,  and  then  such  fee  was  limited  to  $10.00  (37  Stat. 
112  and  39  Stat.  844). 

(k)  In  1917,  a  1914  Act  establishing  the  War  Risk  Insurance  Program  was 
amended  by  providing  a  new  section  limiting  agent  and  attorney  fees  to  liti- 
gated cases,  and  even  then  restricting  the  fee  to  10%  of  the  amount  recovered. 
No  fees  were  authorized  unless  litigation  was  involved  (40  Stat.  102). 

(1)  This  Act  was  amended  in  1918  and  agent  and  attorney  fees  were  author- 
ized in  non-litigated  cases  up  to  $3.00  for  assisting  in  preparing  necessary 
claim  papers  (40  Stat.  555). 

(m)  In  1918,  pensions  were  granted  to  widows  and  minor  children  of  officers 
and  enlisted  men  who  served  in  the  War  with  Spain,  the  Philippine  Insurrec- 
tion, or  in  China.  Fees  were  limited  to  $10.00  (40  Stat.  903). 

(n)  Pension  benefits  were  extended  to  soldiers  and  sailors  of  the  conflicts 
listed  in  subparagraph  (m)  in  1920  and  an  agent  or  attorney  fee  of  up  to 
$20.00  was  authorized  where  the  agent  or  attorney  assisted  in  processing  the 
claim  (41  Stat.  982). 

(o)  In  1922,  pension  benefits  as  a  result  of  service  set  forth  in  subparagraph 
(m)  were  extended  to  certain  new  classes  of  individuals.  Agent  or  attorney 
fees  were  limited,  however,  to  those  cases  involving  original  claims  for  pen- 
sion, and  then  not  to  exceed  $10.00  (42  Stat.  834). 

(p)  In  1924,  an  Act  providing  adjusted  compensation  to  veterans  of  the 
World  War  prohibited  the  payment  of  any  agent  or  attorney  fees  (43  Stat. 
121). 

(q)  Also  in  1924,  laws  granting  compensation,  pension,  disability  allowance 
and  other  similar  benefits  were  repealed,  and  the  benefits  provided  thereby 
were  consolidated  into  a  new  World  War  Veterans'  Act.  Agent  or  attorney  fees 
were  limited  to  $10.00  for  assistance  in  the  preparation  of  a  claim,  and  to  5% 
of  the  amount  recovered  in  litigated  insurance  cases  (43  Stat.  607). 

(r)  This  Act  was  amended  in  1925  to  increase  the  amount  of  the  agent  or 
attorney  fees  authorized  in  litigated  insurance  cases  from  5%  to  10%  of  the 
amount  recovered  (43  Stat.  1302). 

(s)  In  1926,  pensions  were  granted  and  increased  to  certain  soldiers,  sailors, 
and  marines  (and  their  widows)  of  the  Civil  and  Mexican  Wars,  and  to 
widows  of  the  War  of  1812,  and  to  Army  nurses.  Attorney  fees  were  limited  to 
$10.00  for  assistance  in  filing  original  claims  (44  Stat.  206). 

(t)  In  1926,  an  Act  amending  the  World  War  Adjustment  Compensation  Act, 
prohibited  the  payment  of  any  attorney  fee  (44  Stat.  826). 

(u)  Pension  benefits  were  extended  or  increased  again  in  1927  to  certain  sol- 
diers who  served  in  the  Indian  Wars  from  1817  to  1898.  A  $10.00  fee  limita- 
tion (applicable  to  original  claims  only)  was  included  (44  Stat.  1361). 

(v)  In  1928,  an  Act  granting  pensions  and  increase  of  pensions  to  widows 
and  former  widows  of  Civil  War  veterans,  prohibited  the  payment  of  any 
attorney  fee  (45  Stat.  714). 

(w)  Pensions  were  again  increased  or  extended  in  1930  to  certain  soldiers, 
sailors  and  nurses  of  the  War  of  Spain,  the  Philippine  Insurrection  or  the 
Chinese  Relief  Expedition.  Agent  or  attorney  fees  were  limited  to  $10.00  for 
original  claims  (46  Stat.  492).  Another  1930  Act  increasing  pensions  as  a 
result  of  Civil  War  service  contained  a  similar  provision  (46  Stat.  529). 

(x)  As  a  result  of  the  Consolidation  Act  of  1930,  the  Pension  Bureau, 
United  Veterans  Bureau  and  the  National  Homes  for  Disabled  Volunteer  Sol- 
diers were  merged  into  the  Veterans  Administration.  No  change  was  made 
with  respect  to  the  various  provisions  then  in  effect  involving  agent  or  attor- 
ney fee  limitations.  In  1936,  however,  a  law  was  enacted  which  made  a  $10.00 
fee  limitation  applicable  to  all  claims  under  statutes  administered  by  the  Vet- 
erans Administration  (PL  844,  74th  Congress  ;  38  USC  102). 

(y)  The  laws  administered  by  the  Veterans  Administration  were  consoli- 
dated in  1957  (PL  85-56),  and  recodified  in  1958  (PL  85-S57).  The  $10.00  fee 
limitation  previously  applicable  to  all  VA  benefit  claims  (except  those  involv- 
ing litigated  insurance  matters),  previously  located  in  38  USC  102,  was 
recodified  and  placed  in  38  USC  3404  where  it  is  presently  located. 
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APPLICATION  FOR  PROGRAM  OF  EDUCATION  OR  TRAINING 

(Under  Chapter  34,  Title  38,  VS.C.) 
INSTRUCTIONS  TO  VETERAN 


1.  General  Information  —  The  educational  assistance  pro- 
gram provides  financial  aid  for  the  education  and  training  of 
eligible  veterans  and  is  designed  to  encourage  self- 
improvement  Hundreds  of  courses  offered  by  schools  and 
training  establishments  across  the  nation  have  been  approved 
to  make  available  a  wide  variety  of  programs  to  meet  the 
goals  and  needs  of  the  individual  veteran.  We  arc  furnishing 
the  foUowiijg  information  to  assist  and  encourage  you  in 
making  a  decision  to  take  advantage  of  this  opportunity  to 
obtain  these  benefits.  For  more  detailed  information  or 
assistance,  you  should  contact  the  VA  regional  office  nearest 
you. 

2.  Schools  and  Training  Establishments  You  May  Attend  — 
You  may  attend  elementary  schools,  high  schools,  vocational 
or  technical  schools,  business  colleges,  colleges  and  uni- 
versities, correspondence  schools  and  flight  schools  which 
have  been  approved  by  the  State  approving  agency.  Benefits 
are  payable  while  you  are  training  in  an  approved  ap- 
prenticeship, on-the-job  training,  or  cooperative  farm  train- 
ing program. 

3.  High  School  Courses  —  If  you  do  not  have  a  high  school 
diploma  or  you  need  a  refresher  or  remedial  course  to 
qualify  for  admission  for  a  degree  or  vocational  program, 
you  may  receive  benefits  without  charge  to  your 
entitlement. 

4.  Home  Study  Courses  —  If  you  are  considering  enrolling 
in  a  home  study  course  or  a  combination  correspondence- 
residence  course,  be  sure  the  field  is  suitable  to  your  abilities 
and  interests  before  you  sign  a  contract  with  the  school. 
Information  on  home  study  courses  and  the  rate  of 
completion  is  available  at  the  nearest  U.S.  Veterans  Assist- 
ance Center  (USVAC)  or  VA  Regional  Office.  VA  counseling 
is  available  to  you  upon  request.  You  may  wish  to  further 
consider  your  decision  or  get  help  from  a  VA  counselor 
before  signing  a  contract  which  may  requu*  you  to  pay  for 
all  or  the  majoritj'  of  the  course  even  though  you  complete 
only  a  portion  of  it. 

NOTE:  The  law  provides  that  a  contract  to  enroll  in  a  home 
study  course  must  be  affirmed  by  the  student  more  than  10 
days  from  the  date  the  contract  was  signed.  No  payments  of 
educational  assistance  allowance  will  be  authorized  by  the 
VA  for  any  lessons  serviced  by  the  school  prior  to  the  date 
of  affirmation  of  such  request. 

5.  Eligibility  —  You  may  be  eligible  to  receive  benefits 
while  enrolled  and  pursuing  an  approved  program  of  educa- 
tion or  training  if  you  were  discharged  after  January  31, 
1955,  under  conditions  other  than  dishonorable  from  a 
continuous  period  of  active  duty  of  181  days  or  more.  If  the 
period  was  less  than  181  days,  you  may  be  eligible  if  the 
discharge  was  for  service  connected  disability. 

6.  VA  Counseling  —  If  you  are  undecided  about  your 
program  of  education  or  training  or  about  the  kind  of  work 


you  want  to  prepare  for,  you  can  get  professional  vocational 
counseling  help  from  the  VA.  You  may  request  a  counseling 
appointment  by  completing  Item  171.  There  is  no  charge  for 
the  counseling  but  any  necessary  travel  will  be  at  your 
expense. 

7.  How  to  Apply  for  Educational  Benefits  —  Select  the 
program  in  which  you  wish  to  enroll.  Be  sure  the  course  at 
the  school  or  training  establishment  is  approved  for  the 
enrollment  of  veterans.  If  you  need  any  assistance  or  further 
information  contact  the  nearest  VA  Regional  Office. 

a.  NOT  ENROLLED  —  Complete  the  application, 
attach  a  copy  of  your  DD  214  and  send  direct  to  the  VA.  If 
you  have  been  accepted  by  the  school  and  notified  them  of 
your  intention  to  enroll,  you  may  apply  for  an  advance 
payment  of  educational  assistance  allowance  by  completing 
Items  17A  thru  17H.  The  advance  payment  check  will  be  sent 
to  the  school  to  be  delivered  to  you  at  the  time  you  register. 

NOTE:  No  advance  payment  may  be  made  prior  to 
August  1, 1973 

b.  ENROLLED  —  Complete  the  application,  attach  a 
copy  of  your  DD  214  and  give  the  entire  package  to  the 
school  or  training  establishment  to  process  to  the  VA. 

8.  Restrictions 

a.  Enrollment  may  be  approved  only  for  a  program 
leading  to  an  educational,  professional  or  vocational  ob- 
jective tor  which  you  are  not  already  qualified. 

b.  The  law  prohibits  approval  of  any  sales  or  sales 
management  course  which  does  not  provide  specialized 
training  within  a  specific  vocational  field,  unless  at  least  half 
of  the  persons  completing  such  course  over  the  last  two 
years  have  been  employed  in  the  sales  or  sales  management 
field. 

c.  The  law  prohibits  the  approval  of  a  program  for  a 
recreational  or  an  avocational  purpose  such  as  dancing. 

d.  Courses  in  bartending  or  personality  development  are 
prohibited  by  law. 

9.  Change  of  Program  —  You  may  change  your  program  one 
time  without  counseling.  Additional  changes  may  be 
approved  only  after  VA  counseling.  You  should  plan  your 
program  carefully  so  that  not  more  than  one  change  is 
required. 

10.  Change  of  Address  —  Any  address  change  should  be 
furnished  the  VA  promptly. 

NOTE:  PLEASE  REMOVE  CARBON  SHEETS  BEFORE 
COMPLETING  THE  BACK  OF  THE  APPLICATION. 
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OMB  No.  76-R0543 


VETERANS  ADMINISTRATION 

VETERAN'S  APPLICATION  FOR  PROGRA/V\  OF  EDUCATION  OR  TRAINING 

(Under  diopter  2S,  Titit  38,  U.S.C.) 

IMPORTANT  -  Before  compleling  this  form  read  the  instnictions.  Type  or  print  answers  in  ink.  If  adiji- 
tional  space  is  required,  attach  separate  sheets  and  key  answers  to  Item  numbers.  BE  SURE  TO  REMOVE 
CARBON  PAPER  BETWEEN  SHEETS  BEFORE  COMPLETING  REVERSE  OF  THE  FORM. 


LOCATED  (If  known) 


Dmal.        Dp. 


10.  VETERANS  ADMINISTRATION  BENEFITS  PREVIOUSLY  APPLIED  FOR 


,.  n  WAIVE.,  OP  .S.,   PPEM,U^.S  D  KOREAN  COS.L.CT  SE.V.CE  O     D    NONE 

LJ  VIETNAM  SERVICE  H.  [j  OTHEB  (Sptcfy) 

□  DISABILITY   COMPENSATION                             [— 1  WAR  ORPHANS  OR   DEPENDENTS 
OR  PENSION  E.  I I  EDUCATIONAL  ASSISTANCE  (Complete  1  end  J) 


(DO  NOT  WRITE  IN  THIS  SPACE) 
(VA  DATE  STAMP) 


NOTE:   Complete  Items  llA  through  UF  ONLY  if  you  had  more  than  one  period  of 


(Attach  DD  214) 


DATES  ATTENDED 


NO.  HOURS 

ATTENDED 

PER  WEEK  IE) 


13.  EDUCATION 

OR  TRAINING 

RECEIVED 

WHILE  ON 

ACTIVE 

DUTY 


DiiirT 


nsrw^L-oNooN 
n^rL^RADosp 


,  DATES  ATTENDED 


OTHER 
SERVICE 
SCHOOLS 


JECTS  COVER 


F.  DATES  ATTENDED 


.  DATES  ATTENDED 


14.  CIVILIAN  EDUCATION  (Do  not  repeat  education  < 


irnS  shown  in  Hems  12  or  13) 


D, 


D, 


ID  14C  and  14D) 


ES  ATTENDED        CREDIT  HOURS 


SEMESTER     QUARTER 


Dyes  D, 


(7f  "yes",  complete  Items  tij  end 


15.  IF  YOU  ARE  APPLYING  FOR  A  VOCATIONAL  FLIGHT  COURSE,  COMPLETE  BELOW 


A.  MILITARY  AVIATION  EXPERIENCE 


B.  CIVILIAN   AVIATION  EXPERIENCE 
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PROGRAM  OF  EDUCATION  DESIRED 


:iNG  (List  each  dlplot 


%  COOPERATIVE 


n> 


17G.  NO.  OF  CREDIT  OR  CLOCK  HOURS  FOR 
WHICH  YOU  ENROLL  DURING  THE  FIRST 
QUARTER.  TERM  OR  SEMESTER 


(Mo..  Day.  Yr. 
plete  your  program) 


TELEPHONE  NO: 


DvHs   D- 


MARITAL  STATUS  AND  DEPENDENCY  INFORMATION  'Submit  marriage  t 


TATUS  (Check  one) 

,.,EO  Qwioo 

Qoivo 


19.  YOUR  PRESENT 
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DEPENDENT  CHILDREN  -  List  each  of  your  living  unmarried  children  who  is:  (A)  under  18  years  of  age,  or  (B)  over  18  and  under 
23  years  and  attending  school  or  (C)  a  child  of  any  age  who  became  permanently  incapable  of  self-support  due  to  physical  or  mental 
illness  before  age  18.    If  you  have  more  than  two  children,  list  additional  children  on  a  separate  sheet. 


21A.  FULL  NAME  OF  CHILD 


21C.  PLACE  OF  BIRTH 


NOTE  -  Please  identify  in  Items  21E  and  21F  any 
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I  HEREBY  CERTIFY  THAT  all  statements  herein  are  tme  and  complete  to  the  best  of  my  knowledge  and  belief,  and  I  herewith  apply  for  a  program  of 
education,  or  training  under  Chapter  34,  Title  38,  USC.  I  authorize  release  of  school  and  testing  records  to  the  VA  for  use  in  counseling  me  and 
supervising  my  program  of  education  and  training. 

SIGN  HERE  ^ 
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Senator  Tunney.  Now,  our  next  witness  is  Mr.  Harold  Nussbaum, 
attorney,  AVashington,  D.C. 
Mr.  Nussbaum  ? 

STATEMENT    OF    HAROLD    J.    NUSSBAUM,    ATTORNEY    AT    LAW, 

WASHINGTON,  D.C. 

Mr.  Nussbaum.  Mr.  Chairman,  I  am  going  to  confess  to  you  a 
trace  of  nervousness.  I  was  a  country  boy,  and  I  grew  up  in  an  era 
when  the  name  of  Gene  Tunney  was  viewed  with  such  magic  and 
the  names  of  Tunney,  Sharkey,  and  Dempsey,  that  we  trembled  with 
awe. 

Senator  Tunney.  Well,  you  have  won  me  over  completely  now. 

Mr,  Nussbaum.  That  wasn't  my  intention,  but  I  want  to  express 
my  nervousness  in  this  matter. 

I  also  intended  to  come  here  this  morning  to  be  a  nice  guy,  but 
right  now  I  am  angry.  I  say  this  with  the  highest  respect  for  my 
25-year  friend,  John  Corcoran,  we  just  heard  testify  on  behalf  of 
the  Veterans'  Administration,  but  I  am  angry  at  some  of  the  things 
said. 

I  started  out,  as  I  say  in  my  statement,  with  the  Disabled  Ameri- 
can Veterans  in  1946.  I  have  only  the  highest  praise  for  the  service 
organizations,  within  their  limited  scope — and  it  is  distinctly  lim- 
ited. Senator. 

Now,  with  the  chairman's  permission,  I  am  going  to  depart  com- 
pletely from  my  statement  except  as  necessary  to  refer  to  it. 

Senator  Tunney.  Your  text  will  be  printed  in  the  record,  and  it 
has  been  read  by  the  committee  staff  already,  so  please  proceed. 

Mr.  Nussbaum.  I  am  going  to  tread  on  toes  today,  but  I  have 
tread  on  a  lot  of  toes  in  the  last  25  years.  I  have  tread  on  enough 
toes  that  in  1953,  before  I  was  even  admitted  to  the  bar,  but  had 
passed  the  bar  examination  while  in  law  school — and  that  is  no 
longer  permitted — I  was  invited  to  take  a  very  high  level  legal  post 
with  the  Veterans'  Administration,  and  one  which  would  have  meant 
probably  no  promotions  during  a  lifetime  career. 

About  4  years  ago,  I  was  appointed  chairman  of  the  veterans  law 
committee,  the  administrative  law  section  of  the  American  Bar 
Association.  I  held  that  chairmanship  20  years,  when  I  requested  to 
be  relieved.  I  am  again  vice  chairman  this  year. 

And  what  I  am  coming  to,  Mr.  Chairman,  is  that  for  generations, 
there  has  grown  up  a  relationship  between  the  Veterans'  Adminis- 
tration and  the  veterans'  organizations  which  consists  of  "Don't  gore 
my  ox,  and  I  won't  gore  yours." 

Now,  I  don't  mean  to  imply  any  wrongdoing,  but  when  relation- 
ships and  friendships  between  agencies  and  their  administrators 
become  too  close  and  too  warm,  it  is  possible  that  one's  view  of  the 
direct  line  to  the  target  can  become  a  little  warped. 

Now,  riding  over  in  the  cab  to  this  building  this  morning,  at 
random  I  wrote  down  on  the  back  of  an  envelope  14  names  which 
just  came  to  mind,  and  of  those  14  names,  they  are  all  honorable 
men.  Many  of  them  are  dead  now.  They  were  all  my  friends,  and 
still  are.  But  those   14  names  represent  a  very  interesting  thing. 
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Every  one  of  those  14  went  from  a  key  job  in  the  Veterans'  Admin- 
istration to  a  key  job  in  the  veterans'  organizations,  or  from  a  key 
job  in  the  veterans'  organizations,  like  Mr.  Corcoran,  to  a  key  post 
in  the  Veterans'  Administration.  Now,  I  don't  imply  any  wrongdo- 
ing in  that  appointment.  I  think  it  does  have  the  effect,  though,  of 
stifling  the  initiative  of  Veterans'  Administration  employees  who 
don't  reach  the  post  of  general  counsel  because  it  is  a  plum. 

About  6  years  ago,  the  district  judges  in  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia  were  beset  by  letters  from 
Filipino  widows  whose  husbands  were  killed  in  our  Army  in  World 
War  II,  in  Bataan,  Corregidor,  and  the  Japanese  prison  camps.  And 
you  know,  Philippine  law  doesn't  recognize  common  law  marriage. 
There  is  nothing  but  ceremonial  law  marriage,  and  there  is  no  provi- 
sion for  divorce.  So  while  widows  Avho  had  taken  up  the  type  of 
relationship  which  is  pretty  much  condoned  today,  they  weren't  con- 
sidered married.  They  didn't  want  to  lose  their  veterans'  benefits. 
And  more  than  one  old  judge — including  the  late  Judge  Holtzoff, 
made  the  remark  from  the  bench  to  the  Government  counsel  that 
rather  than  being  accusatory  about  these  widows,  that  perhaps  the 
widows  wouldn't  be  living  in  a  nonmarital  status  with  some  other 
man,  had  their  husbands  not  been  killed  in  our  Army  under  our  flag 
and  fighting  against  our  enemies.  And  I  alone  got  judgments  against 
the  Veterans'  Administration  in  some  125  G.I.  insurance  cases.  And 
so,  this  is  even  though  they  tell  us  it  is  a  nonadversary  proceeding  to 
pay  benefits,  and  that  the  Veterans'  Administration  always  awards 
payment,  it  really  isn't  always  that  simple.  Senator.  Ninety-eight 
percent  of  the  time,  yes,  but  what  happens  to  the  other  2  percent  ? 

So  veterans'  organizations  will  do  their  job,  but  there  is  a  point 
where  they  break  down. 

Now,  some  6  years  ago,  flooded  with  these  letters  from  the  Philip- 
pines, the  district  judges  construed  them  as  suits  against  the  Veter- 
ans' Administrator,  and  they  appointed  Henry  Lerch  and  myself  to 
handle  these.  And  in  case  after  case  after  case.  Senator — and  I  had 
only  200  of  the  cases,  and  incidentally,  filed  many  of  them  also 
directly  when  they  started  coming  in,  in  my  mail — and  in  case  after 
case,  I  got  judgments.  I  got  some  100  judgments.  And  I  think 
between  us  we  accounted  for  $3  million  worth  of  benefits  ordered  by 
the  court.  And  no  veterans'  organization  can  do  this.  No  veterans' 
organization  did  do  this. 

But  Mr.  Chairman,  we  gored  the  Veterans'  Administration's  ox, 
and  we  gored  it  highly  bloody  because  you  are  familiar  with  Public 
Law  91-376,*  which  wiped  out  even  that  limited  scope  for  judicial 
review  under  wliich  ]Mr.  Lerch  and  I  had  squeezed,  so  to  speak, 
under  the  barbed  wire  fence,  and  gotten  the  courts  to  take  jurisdic- 
tion. 

We  had  to  establish  that  the  Veterans'  Administrator  was  arbi- 
trary and  cai)i-icious  and  we  established  this  in  case  after  case  after 
case,  without  challenge,  and  I  might  say  here  that  none  of  those 
cases,  none  of  those  judgments  was  ever  appealed.  The  only  thing 
was  the  attorneys'  fees.  But  anyway,  they  never  challenged  those 


*Text  of  I'ublic  Law  91-370,  see  p.  519. 
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cases,  and  the  decisions  of  some  20  different  judges  that  the  Veter- 
ans' Administrator  was  arbitrary  and  capricious. 

So  there  is  a  place  for  an  adversary  proceeding,  Mr.  Chairman. 

Now,  I  am  going  to  say  something  which,  I  am  sorry  to  say 
reflects  on  the  honor  of  the  Congress.  Some  3  years  ago,  Public  Law 
91-376  was  enacted  and  there  were  no  hearings  on  wiping  out  that 
thread  of  judicial  review.  It  was  revealed  to  me  by  the  legislative 
director  of  one  of  the  big  four  veterans  organizations  that  this  was 
done  in  August,  and  that  is  the  month  in  which  the  national  veter- 
ans' organizations  hold  their  conventions.  It  had  been  5  years  since 
the  last  cost-of-living  increase  was  granted  by  the  Congress  to  dis- 
abled vetei'ans  and  their  widows  in  compensation  and  indemnity 
cases,  and  they  didn't  dare  go  to  their  organizations'  national  con- 
ventions without  bringing  home  some  results — also,  I  would  add,  the 
veterans  and  widows  deserved  it.  And  the  House  Veterans'  Affairs 
Committee,  without  hearings,  tied  together  a  new  section  211(a)  of 
title  38,  which  just  wiped  out — and  purportedly  retroactively — even 
that  last  remnant  of  judicial  review  by  tying  it  to  the  cost-of-living 
increase  bill,  and  saying:  If  anybody  spoke  up,  that  you  wouldn't 
get  the  cost-of-living  increase. 

AVell,  Senator,  that  was  how  it  was  related  to  me,  and  that  is  the 
story,  because  the  whole  thing  went  through  almost  in  the  dead  of 
night. 

Now,  another  point  to  be  raised  right  here — because  we  were 
speaking  of  just,  elemental  fairness — is  that  in  the  cases  in  which 
Mr.  Lerch  and  I  obtained  our  judgments,  the  court-awarded  25  per- 
cent fees.  Those  fees  Avere  not  paid,  Mr.  Chairman,  and  the  Govern- 
ment appealed  and  in  RosaHo  and  Rodulfa^  where  the  court  said 
that  it  lacked  jurisdiction.  I  think  the  court  was  in  error  there, 
because  it  thought  it  was  reviewing  an  administrative  action,  but  it 
wasn't ;  it  was  reviewing  a  fee  award. 

But  let's  look  at  what  has  happened  to  the  25  percent  award,  Mr. 
Chairman. 

The  Veterans'  Administration  hasn't  paid  the  25  percent  to  the 
attorneys,  and  it  hasn't  paid  it  to  the  widows,  and  I  have  been  told 
flatly  they  don't  intend  to  pay  it.  I  will  prove  it,  because  in  the  case 
of  a  lady  named  Alipante,  who  was  from  the  Philippines,  I  sent  to 
the  general  counsel  of  the  Veterans'  Administration  a  letter  waiving 
the  fee  awarded  to  me  by  the  District  judge — the  25  percent  fee — 
upon  condition  that  it  be  paid  to  the  widow.  It  has  not  been  paid  to 
the  widow,  and  pretty  flimsy  excuses  are  being  used.  The  fact  of  the 
matter  is,  Mr.  Chairman,  that  Congress  went  a  little  too  far — and  I 
hate  to  say  that.  You  built  in  such  protections  for  the  Administrator 
that  he  is  probably  the  one  officer  in  the  United  States  today  who  is 
not  answerable  to  any  action  by  a  court,  short  of  an  outright  public 
assault. 

Maybe  I  have  gone  too  far  with  that,  but  I  told  the  Chairman  I 
was  angry  when  I  listened  to  all  this  sweetness  and  light  that  I 
heard  this  morning. 

Senator  Tunney.  You  didn't  go  too  far  at  all.  I  think  it  is  fine. 


"Set  forth  at  p.  473. 
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You  do  have  an  informed  point  of  view,  and  I  think  it  is  good  to 
have  that  point  of  view  expressed. 

The  subcommittee  is  in  the  position  of  trying  to  get  information 
as  to  what  the  real  situation  is,  because  we  want  very  much  to  be 
able  to  provide  for  veterans  the  kind  of  responsive  government 
that  all  of  us  feel  they  should  have. 

And  if  you  see  weaknesses  in  the  present  process  we  are  address- 
ing ourselves  to — the  veterans  grievances  and  so  on — T  am  very  glad 
that  you  are  expressing  them.  The  whole  purpose  of  these  hearings 
is  to  get  some  of  this  out  in  the  record,  so  we  can  take  a  look  at  it 
and  see  if  there  is  any  legislation  needed. 

I  have  a  couple  of  questions  I  would  like  to  ask.  What  would  you 
suggest  that  we  do  in  the  way  of  changing  the  law  to  make  redress 
of  grievances  more  readily  available  to  the  veterans? 

Mr.  NussBAUM.  Mr.  Chaimian,  on  September  20,  you  heard  testi- 
mony by  the  Acting  Assistant  Attorney  General,  Bruce  Wilson,* 
who  testified  that  minimum  fee  schedules  are  illegal  under  the  anti- 
trust laws.  Now,  I  would  like  to  comment  on  that  and  quote  one  sen- 
tence from  his  testimony  as  reported  in  the  Washington  Star  on 
September  20,  1973,  about  the  minimum  fee  arrangements,  where  he 
said: 

Minimum  fee  arrangements  raise  tlie  cost  of  legal  services  to  the  consuming 
public,  deprive  the  consumer  of  a  choice,  at  least  in  part  based  upon  the  price' 
of  services  he  must  purchase,  and  invade  the  right  of  the  legal  practitioner  to 
determine  on  an  individual  basis  his  charge  for  services  reflecting  his  own 
costs  and  abilities. 

It  is  curious  that  just  about  the  same  thing  can  be  said  about  the 
$10  Veterans'  Administration  fee  limitation.  It  deprives  the  con- 
sumer of  freedom  of  choice. 

The  other  unique  thing  is  that  we  must  not  fall  further  into  the 
trap  of  having  a  system  of  government  without  responsibility,  with- 
out the  ombudsman  principle.  Congress  has  seen  fit  to  have  a  Fed- 
eral Court  of  Claims,  and  as  you  know  it  took  the  first  century  of 
our  Republic  to  achieve  that.  Congress  has  seen  fit  to  have  judicial 
review  of  the  Indian  Claims  Commission,  judicial  review  of  the  For- 
eign Claims  Commission,  the  Black  Lung  Benefits  Act  of  1972;  judi- 
cial review  of  the  actions  of  the  Secretary  of  HEW  in  social  secu- 
rity claims  and  on  ad  infinitum.  So  why  this  peculiar  difference  in 
the  case  of  the  Veterans'  Administration  claims?  Is  there  something 
we  are  afraid  of  ? 

England  has  had  a  system  of  judicial  review  by  a  special  type  of 
court  for  many,  many  years.  I  think  it  was  in  1968  that  the  last 
complete  judicial  review  hearings  were  held,  and  Mr.  Raoul  Berger, 
on  behalf  of  the  American  Bar  Association  presented  a  brilliant 
survey  on  the  subject  of  judicial  review  in  veterans  matters  all  over 
the  world. 

I  just  will  quote  the  late  Judge  Thurman  Arnold.  He  held  nearly 
every  high  judicial  legal  office  in  this  country.  We  were  sitting  at 
breakfast  in  Pliiladelphia  at  the  American  Bar  Association  Conven- 
tion 4  years  ago,  I  posed  this  issue,  and  he  answered  me  in  one  con- 


"For  complete  text  of  Bnice  Wilson's  statement  see  p.  104. 
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elusive  sentence  that  no  officer  of  the  United  States  should  be  above 
being  disciplined  by  the  courts. 

Senator  Mathias.  Could  I  interrupt  here? 

Senator  Tuxney.  Yes. 

Senator  ]\Iathias.  Do  you  feel  that  under  Public  Law  91-376, 
judicial  review  of  the  Veterans'  Administration  has  been  impaired? 

Mr.  Nussbaum.  Has  been  impaired  ? 

Senator  Mathias.  Yes. 

]Mr.  Nussbaum.  Well,  purportedly  the  old  section — I  think  it  was 
211 — provided  no  judicial  review  in  claims  and  decisions  on  claims. 
Now,  we  got  limited  judicial  review  by  going  into  cases  in  which 
claims  had  been  aw^arded,  and  then  payment  terminated  in  which  the 
U.S.  Court  of  Appeals  for  the  District  of  Columbia  in  Tracy  v. 
Gleason**  said  this  wasn't  a  review  of  a  claim,  this  was  a  review  of 
a  termination  action. 

Senator  Mathias.  It  was  the  arbitrary  nature  of  the  act,  in  other 
words  ? 

Mr.  Nussbaum.  Senator,  Congress  in  91-376,  enacted  the  new 
211(a)  and,  when  they  did  that,  you  cut  off  even  that  review. 
Curiously  enough,  it  was  purportedly  made  retroactive  until  Octo- 
ber of  1940,  and  that  is  a  unique  thing  to  do. 

Senator  Mathias.  Which  eliminates  all  of  the  World  War  II  vet- 
erans out  ? 

Mr.  Nussbaum.  That  is  correct,  and  in  fact,  the  way  the  statute 
can  now  be  construed.  Senator,  it  is  possible — and  I  say  this  with 
regret — for  the  Administrator  to  take  a  position  that  he  can  refuse 
to  pay  even  the  court  judgments  we  have  obtained. 

Senator  Mathias.  Well,  now,  that  raises  one  other  question.  When 
the  Administrator  refuses  to  pay  the  judgments  that  have  been 
obtained,  what  happens  to  those  judgments? 

Mr.  Nussbaum.  He  is  paying  75  percent  of  the  judgments,  which 
were  final  before  the  amendment  of  the  law.  The  25  percent  awarded 
for  attorney  fees  is  not  being  paid  to  anybody.  All  of  the  indications 
to  date  are  that  it  is  lost  in  limbo. 

Senator  IMathias.  What  happens  in  the  interval  during  the  appel- 
late process  ? 

Mr.  Nussbaum.  Payments  were  not  made.  Senator,  and  as  a 
result,  I  would  say  there  are  probably  150  judgments  under  which 
no  payments  are  being  made  because  the  Government  didn't  appeal 
them,  but  took  the  position — well,  I  should  say  or  having  appealed 
them,  didn't  file  briefs,  but  took  the  position  that  when  Congress 
enacted  the  new  non-review  statute,  the  court  lost  jurisdiction  and 
just  proceeded  to  file  motion  after  motion  to  dismiss  for  lack  of 
jurisdiction  and  got  the  cases  dismissed. 

Now,  those  were  good  judgments,  but  there  are  no  payments  being 
handed  out  on  them.  And  I  would  say  some  $3  or  $4  million  has 
been  paid  on  judgments  which  were  final  before  the  law  was 
amended.  Senator. 

Senator  IMathias.  On  appeal,  is  one  of  the  issues  on  appeal  the 
validity  of  the  claimant's  case,  or  is  it  only  some  ancillary  question? 

Mr.  Nussbaum.  It  was  entirely  ancillary  and  RosaHo  and 
Rudolf  a  was  the  only  case  that  went  the  full  way,  and  the  question 
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was  the  attorney's  fee,  as  I  said.  And  they  never  appealed  the 
merits. 

Senator,  I  think  you  had  not  come  in  yet  when  I  made  this  state- 
ment, but  none  of  our  judgments — and  we  based  the  case  that  the 
administrator  was  arbitrary  and  capricious — were  ever  appealed  on 
that  point,  and 

Senator  Mathias.  Perhaps  you  covered  this,  and  I  don't  want  you 
to  repeat  it,  but  how  long  did  the  claimants  themselves  wait,  or  are 
they  still  having  to  wait  for  payments  now  ? 

Mr.  NussBAUM.  Well,  in  some  cases  we  got  retroactive  benefits  for 
20  years.  That  is  a  long  time  to  wait,  when  you  have  lost  a  husband, 
though. 

Senator  Mathias.  But  how  much  between  the  time  of  the  initial 
judgment  and  the  first  payment? 

Mr.  NussBAUM.  If  I  remember  correctly,  Judge  Holtzoff  died  in 
October  of  1969.  He  was  the  first  judge  to  award  such  judgments. 
Judge  Corcoran  was  the  second,  and  Judge  Holtzoff  was  assigned 
the  majority  of  cases,  but  anyway,  all  of  the  judges  had  some  of 
them,  and  when  the  spring  session  of  the  court  recessed,  as  I  recall, 
in  June  of  1969,  I  made  the  point  on  the  last  day  that  Judge  Holt- 
zoff sat  on  the  bench  that  the  administrator  was  refusing  to  pay  the 
judgments  and  that  some  action  should  be  taken  to  compel  payment, 
and  he  said  from  the  bench  that  when  he  returned  in  October— and 
he  died  in  the  interim — that  if  the  judgments  hadn't  been  paid,  he 
would  entertain  a  motion  to  hold  the  administrator  in  summary  con- 
tempt of  court.  That  is  when  the  payments  commenced,  incidentally. 

Senator  Mathias.  Thank  you  very  much. 

Senator  Tuxney.  Thank  you. 

We  very  much  appreciate  your  comments  and  your  statements. 

Mr.  NussBAUM.  Thank  you. 

[Testimony  resumes  at  p.  495.] 

[The  statement  of  Harold  J.  Nussbaum  in  full  follows :] 

Statement  of  Harold  J.  Nussbaum  Before  the  Subcommittee  on  Representa- 
tion OK  Citizen  Interests  ok  the  Senate  Commitiee  on  the  .Judiciary — 
September  14,  1973 

Mr.  Chairman  and  Members  of  the  Subcommittee:  It  is  a  privilege  to  be 
invited  to  testify  before  the  Subcommittee  on  Representation  of  Citizen  Inter- 
ests of  the  Senate  Committee  on  the  .Judiciary.  Your  invitation  seelts  my  views 
on  the  present  system  of  payment  of  attorney's  fees  under  38  U.S.C.  Section 
3404(c),  its  advantages  and  defects,  and  ways  in  which  it  might  be  changed  or 
improved. 

I  served  almost  four  years  in  the  Army  in  World  War  II  and  became  a  life 
member  of  the  Disabled  American  Veterans  in  1946.  In  August  1946  I  entered 
into  the  training  program  at  American  University  and  on  the  job,  for  the  post 
of  National  Service  Officer  of  the  Disabled  American  Veterans  and  held  that 
position  in  the  Veterans  Administration  Central  Office  until  July  1953  when  I 
entered  into  the  private  practice  of  law.  It  was  the  fine  training  which  I 
received  under  the  auspices  of  the  DAV,  which  led  directly  to  my  entering  the 
formal  study  of  law  at  the  American  University  in  1949. 

From  1946  to  1953  I  worked  not  only  with  my  fellow  representatives  of  the 
DAV,  l)ut  also  the  American  Red  Cross,  the  American  Legion  and  the  Veterans 
of  Foreign  Wars  and  those  of  smaller  organizations.  I  was  impressed  with  the 
high  level  of  sincere  desire  to  help  the  veteran,  the  widow  and  the  orphan 
expressed  by  all  these  people.  We  were  not  well  paid  and  that  caused  a  great 
deal  of  attrition  in  staff.  We  did  have  an  enthusiasm  and  devotion  which  I 
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believe  continues  to  this  day  on  behalf  of  the  various  service  organization  rep- 
resentatives. 

There  is  a  high  degree  of  variation  in  the  competence  of  individual  repre- 
sentatives, no  matter  how  well  motivated  they  are,  and  of  course,  in  their 
training.  The  DAV  is  the  one  organization  which  instituted  formal  training 
courses  in  those  days,  in  which  we  were  instructed  by  experienced,  high 
officials  of  the  Veterans  Administration  and  also  by  University  instructors  in  a 
wide  range  of  subjects  including  interviewing,  counselling  and  Veterans  Laws 
and  Regulations. 

The  majority  of  Veterans  Administration  employees  do  their  jobs  well.  It  is 
important  to  note  that  most  cases  would  be  and  are  properly  adjudicated  by 
Veterans  Administration  Officers  without  the  assistance  of  any  attorney  or 
service  organization  representative  being  necessary.  For  example,  a  man  loses 
a  leg  in  combat  and  it  is  a  simple  below-the-knee  amputation  with  no  other 
involvements.  Here  line  of  duty  is  resolved  by  service  records  and  disability 
evaluation  is  resolved  by  simple  reference  to  page  and  line  of  the  rating  sched- 
ule. A  bright  youngster  could  adjudicate  the  case. 

The  problems  arise  when  for  example  the  same  amputee  has  a  defective 
stump  with  neuromas  and  perhaps  muscle  damage  of  the  thigh,  or  a  veteran 
has  a  shrapnel  would  of  the  abdomen,  or  of  the  shoulder  girdle,  or  a  head 
injury — then  we  go  into  the  art  of  disability  evaluation.  A  veteran  is  injured 
on  fiirlough,  or  in  an  altercation  with  another  service  man — then  we  have 
questions  of  line  of  duty.  A  veteran  has  been  married  more  than  once,  or  his 
wife  or  widow  has  had  more  than  one  marriage,  or  a  child  is  born  out  of  wed- 
lock— here  we  have  absolute  questions  of  law  to  be  determined. 

When  we  get  to  questions  of  line  of  duty  status  and  questions  of  personal 
status,  legal  counsel  becomes  a  necessity.  The  claimant  who  is  charged  with 
fraud  or  attempted  fraud  in  a  claim,  or  with  perjury,  absolutely  needs  a 
lawyer.  I  remember  about  1951,  while  with  DAV,  the  case  of  an  upstate  New 
York  lawyer  who  suffered  epilepsy  due  to  a  pre-service  injury,  but  whose  epi- 
lepsy in  the  form  of  falling-out  attacks  was  not  manifest  until  after  entry  into 
military  service.  He  was  charged  with  fraud  in  his  claim  for  disability  com- 
pensation benefits.  When  I  handled  that  case,  I  was  halfway  through  law 
school  and  had  already  studied  civil  fraud  and  learned  to  distinguish  it  from 
an  erroneous  representation  of  a  fact  made  without  intent  to  defraud  and 
made  innocently.  I  was  able  to  save  this  man's  status  as  a  veteran  and  it  was 
most  important,  because  the  veteran  was  a  member  of  the  Bar  and  had  been  a 
practicing  attorney  until  he  became  totally  disabled  from  epilepsy.  By  statute 
a  Veterans  Administration  fraud  is  a  criminal  offense  against  the  United 
States  and  had  the  fraud  charge  been  sustained  administratively,  the  case 
could  have  been  certified  to  the  United  States  Attorney  for  prosecution.  This 
would  have  been  the  ultimate  degradation  for  the  man.  I  was  successful  in 
defeating  the  fraud  charge,  but  I  know  I  was  successful  and  I  was  told  so  by 
the  then  Chairman  of  the  Board  of  Waivers  and  Forfeitures,  because  of  my 
legal  training. 

There  is  also  a  special  sense  of  advocacy  which  one  develops  on  his  feet  in 
the  courtroom  and  which  becomes  invaluable  in  presenting  a  case  before  any 
administrative  agency.  The  adjudication  agencies  of  the  Veterans  Administra- 
tion are  in  fact  administrative  courts.  The  typical  VA  rating  board  usually  has 
only  one  legal  member.  Regulations  provide  for  a  medical  member,  an  occupa- 
tional member  and  a  legal  member  on  a  rating  board.  Many  boards  are  fortu- 
nate enough  to  have  two  legal  members.  The  same  holds  true  with  the  sections 
of  the  Board  of  Veterans  Appeals  assigned  to  hear  cases. 

When  I  first  started  out  with  DAV  I  learned  of  the  $10.00  fee  limitation 
contained  in  38  U.S.C.  Section  3404(c)  with  respect  to  attorneys.  Its  origin 
was  the  dreadful  abuse  after  the  Civil  War  when  there  was  a  parasitic  gang 
of  claims  attorneys  and  claims  agents  in  the  City  of  Washington  and  in  other 
parts  of  the  country.  They  used  to  take  as  much  as  50%  of  a  claimant's  bene- 
fits for  their  services.  In  tho.se  days  the  compensation  and  pension  system  was 
crude  in  form  and  often  cases  were  the  subject  of  private  bills  in  Congress. 

The  reaction  of  Congress  to  the  abuses  of  claims  attorneys  and  claims 
agents  was  the  repressive  legislation  which  is  now  codified  in  38  U.S.C.  Section 
3404(c).  To  counteract  the  system  of  claims  attorneys  and  agents,  it  was  made 
impossible  to  obtain  a  private  attorney  to  represent  a  claimant.  The  patient 
was  cured  by  killing  him.  Perhaps  at  the  time  that  step  was  the  right  one,  but 
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the  legal  representation  of  claimants  before  government  agencies  has  reached  a 
high  ethical  standard  in  recent  years.  I  call  attention  to  the  magnificent  work 
done  by  lawyers  in  behalf  of  the  Indian  tribes  at  the  Indian  Claims  Commis- 
sion and  in  the  courts,  and  the  fine  work  of  attorneys  at  the  Foreign  Claims 
Commission.  Also  there  is  the  vast  number  of  cases  in  which  adjudications  of 
the  Department  of  Health,  Education  and  Welfare  in  Social  Security  claims 
have  been  overturned  by  the  courts.  All  of  this  has  been  made  possible  by 
having  an  intelligent  system  of  awarding  fees  for  legal  services. 

There  is  an  old  joke  about  the  lawyer  who  would  handle  a  Veterans  Admin- 
istration claim  for  a  claimant  for  nothing,  but  charge  him  adequately  for 
drawing  his  will.  We  need  not  reduce  the  honorable  profession  of  law  to  sur- 
vival by  subterfuge.  The  U.S.  Supreme  Court  went  to  the  trouble  of  granting 
certiorari  in  such  a  case  to  pass  favorably  on  a  $100  attorney's  fee  in  Himes  v. 
Stein,  (1936)  289  U.S.  131,  56  S.  Ct.  701.  But  that  case  only  sidestepped  the 
fee  statute. 

The  statute  which  exists  today  with  respect  to  lawyer's  fees  in  VA  cases 
does  not  always  reach  its  target.  The  result  as  has  happened  here,  is  the 
destruction  of  the  adversary  system.  Tyrants  fear  lawyers  because  it  is  the 
lawyer  whom  our  society  has  trained  to  protect  the  rights  of  the  citizen.  I 
remember  in  Shakespeare's  King  Henry  VI  where  the  rebel  tried  to  overthrow 
the  Government  and  cried  out  "(First)  let's  kill  all  the  lawyers."  Tyrants 
cannot  afford  to  have  lawyers  around.  But  people,  governments,  or  governmen- 
tal agencies  who  cry  "Let's  kill  all  the  lawyers",  do  so  only  when  we  expose 
the  denial  of  the  rights  of  the  individual. 

A  VA  claimant  is  entitled  to  a  Bill  of  Rights.  Whether  the  claimant  be  the 
widow  of  a  dirt  farmer,  or  the  widow  of  the  president  of  General  Motors,  is 
she  not  entitled  to  be  advised  of  her  rights  with  the  Veterans  Administration 
and  to  select  counsel  of  her  own  choice  and  of  the  best  quality  available  to 
her?  Should  she  be  denied  counsel  because  the  Veterans  Administration  limits 
the  fee  of  counsel  to  a  contingent  fee  of  $10.00  in  Veterans  Administration 
claims,  and  this  really  affects  only  the  poor,  because  the  widow  of  General 
Motors  will  have  family  counsel  who  will  in  the  course  of  many  other  matters, 
handle  the  VA  claim  and  write  it  down  as  being  handled  for  free.  In  fact  a 
balance  is  reached  in  doing  these  things. 

In  the  past  twenty  years  I  have  gone  to  the  Veterans  Administration  for 
claimants  perhaps  ten  times  and  in  each  case  without  fee.  One  was  the  case  of 
the  widow  of  my  family  doctor.  He  was  a  noble  human  being  who  left  a 
widow  and  two  small  children,  and  no  money.  The  Veterans  Administration  in 
his  lifetime  denied  benefits  for  the  heart  condition  from  which  the  doctor  suf- 
fered and  it  was  only  after  his  death  that  at  the  Board  of  Veterans  Appeals  I 
was  able  to  point  out  successfully  that  at  Walter  Reed  Army  Hospital  in  1943, 
the  chief  cardiologist  had  recommended  disability  retirement,  but  that  the  late 
doctor  had  refused  it — saying  that  doctors  were  in  short  supply  in  the  Army 
and  that  he  would  stay  on  duty  as  long  as  he  could.  He  served  until  1946. 

There  is  no  reason  why  the  doctor's  widow  should  have  depended  on  my 
charity  to  represent  her.  She  could  not  hire  a  lawyer  because  no  lawyer  will 
work  for  $10.00. 

Those  who  imposed  a  fee  of  $10.00  are  those  who  have  never  paid  oflBce  rent, 
nor  a  telephone  bill,  nor  postage,  nor  printing,  nor  the  salary  of  a  secretary. 

In  Veterans  Administration  insurance  cases,  the  statute  provides  for  a  con- 
tingent fee  up  to  10%  to  be  fixed  by  the  trial  judge.  In  the  District  of  Colum- 
bia the  judges  have  invariably  awarded  the  10%  fee  and  have  expressed  them- 
selves frequently  that  the  fee  limitation  is  too  low. 

WTiile  I  am  primarily  engaged  in  real  estate  practice,  I  could  not  turn  my 
back  on  veterans'  claims.  As  a  result  I  was  successful  in  some  125  G.I.  Insur- 
ance cases  in  which  I  obtained  judgments  against  the  Veterans  Administration. 
Obviously,  there  is  a  place  for  counsel  in  the.se  cases. 

About  seven  years  ago,  a  distinguished  Washington  lawyer  named  Henry  F. 
Lerch,  and  the  undersigned,  were  appointed  l)y  the  District  Judges  in  approxi- 
mately 200  cases  each.  A  situation  had  arisen  where  widows  of  Philippine  sol- 
diers who  died  serving  in  the  U.S.  Armed  Forces  in  World  War  II,  were  being 
denied  benefits  by  the  Veterans  Administration  due  to  alleged  remarriages. 
Philippine  law  recognizes  only  ceremonial  marriage  and  no  common  law  mari- 
tal status.  Based  on  poison  pen  letters,  or  on  actual  evidence  of  a  meretricious 
relationship  on  the  part  of  a  widow,  the  Veterans  Administrator  terminated 
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benefits  to  these  widows  liolding  tliat  they  were  estopped  to  deny  remarriage. 
This  is  contrary  to  the  law  of  the  situs  and  whether  a  marriage  exists  is 
always,  as  a  rule  of  law,  determined  by  the  law  of  the  situs.  The  Veterans 
Administrator  thus  became  a  peeping  tom  in  thousands  of  cases.  Many  of  the 
widows  somehow  got  the  idea  of  writing  to  the  U.S.  District  Court  here  in 
Washington,  and  the  Judges  decided  to  construe  those  pleas  for  relief  as  suits 
against  the  Veterans  Administrator.  The  Judges  felt  that  these  people  could 
not.  certainly  at  a  distance  of  eleven  thousand  miles  and  even  if  present  here, 
represent  themselves.  They  therefore,  appointed  Mr.  Lerch  and  myself  in  the 
various  cases  to  represent  the  widows.  These  culminated  in  the  famous  Rosa- 
rio  and  Rodulfa  cases  in  which  we  were  successful  in  obtaining  the  first 
known  mandamus  judgments  against  the  Veterans  Administrator.  The  Court 
found  that  he  was  arbitrary  and  capricious,  that  the  widows  were  not  remar- 
ried and  that  they  were  entitled  to  their  compensation  benefits  from  the  date 
of  termination  of  payments.  In  some  cases  this  was  more  than  twenty  years 
back  pay.  The  Veterans  Administrator  was  commanded  under  the  penalty  of 
contempt  of  court  to  pay  the  widows.  The  Court  then  considered  the  question 
of  attorney's  fees  and  decided  that  Section  3404(c)  applied  only  to  administra- 
tive proceedings  and  not  to  litigation  because  Congress  had  never  contemplated 
the  litigation.  As  a  result  the  Judges  awarded  fees  in  one  case  of  20%  of  the 
total  benefits  recovered  for  the  widow,  retroactively  and  in  futuro,  and  in  all 
the  other  cases  25%  of  all  such  benefits.  The  Government  appealed  only  the 
issue  of  attorney's  fees  in  the  Rosario  and  Rodulfa  cases  and  on  March  24, 
1972.  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit, 
vacated  the  attorney  fee  awards  by  reason  of  the  enactment  of  the  new  38 
U.S.C.  211(a),  which  purports  retroactively  to  October  1940,  to  cut  off  all 
access  to  the  United  States  Courts  in  Veterans  Administration  compensation 
and  pension  claims. 

We  believe  that  the  Court  of  Appeals  was  in  error  in  that  it  construed  the 
award  of  attorneys'  fees  as  involving  judicial  review  of  an  act  of  the  Veterans 
Administrator  and  it  was  not  that  at  all.  The  award  of  attorneys'  fees  by  the 
Court  was  an  award  against  the  claimant  but  to  be  paid  to  the  attorney  by 
deduction  from  the  payments  made  by  the  Veterans  Administrator  to  the 
claimants.  The  District  Judges  recognized  that  the  claimants  are  in  the  Philip- 
pines where  foreign  exchange  controls  prohibit  their  sending  U.S.  Currency 
payments  to  the  United  States  and  therefore,  even  if  they  wanted  to  pay  the 
attorney's  fee,  they  could  only  do  so  by  violating  their  own  laws. 

The  Committee  may  be  interested  to  know  that  Mr.  Lerch  and  I  obtained 
for  these  widows  some  $3,000,000  in  benefit  payments  and  the  fee  awards 
amounted  to  several  hundred  thousand  dollars.  We  have  received  nothing 
whatsoever.  I  have  estimated  my  out  of  pocket  office  expense  in  the  handling 
of  these  cases  at  approximately  $25,000.  That  is  a  pretty  good  level  of  charity 
for  a  private  attorney  who  makes  his  living  from  the  practice  of  an  honorable 
profession. 

I  submit  for  myself,  for  the  Bar  and  for  the  claimant,  that  Section  3404(c) 
as  it  stands  is  an  insult  to  the  Bar  and  a  denial  of  the  rights  of  the  individ- 
ual. A  Bill  of  Rights  is  only  an  ethical  statement  and  of  no  value  without 
enforceability.  Five  thousand  years  of  civilization  have  taught  us  that  enforce- 
ability, whether  administratively  or  judicially,  depends  upon  each  party  being 
adequately  represented  by  counsel.  The  Veterans  Administration  is  ably  repre- 
sented by  counsel  with  thousands  upon  thousands  of  attorneys  on  the  VA  pay- 
roll. In  recent  years  a  substantial  body  of  law  has  developed  guaranteeing  the 
rights  of  a  person  charged  with  a  crime.  A  person  charged  with  VA  fraud,  as 
I  have  cited  before,  can  also  be  subject  to  criminal  prosecution,  but  no  provi- 
sion is  made  to  enable  him  to  hire  counsel  to  properly  defend  him  in  the 
administrative  proceedings.  He  is  forced  to  rely  upon  free  service  from  an 
attorney  or  the  free  service  from  a  service  organization  which,  in  certain 
cases,  I  submit  respectfully,  is  not  that  which  can  be  rendered  by  a  member  of 
the  Bar. 

A  police  officer,  generally  today,  must  advise  an  accused  of  his  rights  under 
the  Constitution  and  he  must  fully  understand  his  rights,  or  prosecution  will 
fail.  But  in  the  hands  of  the  Veterans  Administration,  the  law  as  it  stands 
permits  the  expert  on  the  Veterans  Administration  side  to  deal  with  the  inex- 
perienced and  unknowledgeable  claimant.  Under  this  system  are  we  sure  that 
ju.stice  will  prevail?  Fairness  demands  that  the  claimant  should  be  enabled  to 
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select  counsel  of  his  choice  whether  it  be  from  the  service  organizations  or  the 
practicing  Bar. 

Mr.  Lerch's  success,  and  that  of  myself  in  so  many,  many  hundreds  of  Veter- 
ans Administration  litigated  cases,  are  only  the  work  of  two  individual  law- 
yers out  of  a  quarter  million  attorneys  in  the  United  States.  I  think  we  are 
sincere,  devoted  members  of  our  profession,  but  I  do  not  think  we  are  that 
unusual.  I  think  the  inescapable  conclusion  is  that  there  is  a  place  for  the 
lawyer  in  handling  Veterans  Administration  claims  and  that  place  can  be 
assured  only  by  providing  a  reasonable  fee  system. 

What  that  reasonable  fee  system  should  be  is,  I  think,  a  subject  for  exami- 
nation by  this  Sub-Committee.  Perhaps  the  models  available  in  the  handling  of 
Social  Security  claims  administratively  and  in  the  courts  would  help  us.  Cer- 
tainly in  the  cases  handled  by  Mr.  Lerch  and  myself  in  the  United  States  Dis- 
trict Court,  the  judges  followed  the  model  of  the  Federal  Tort  Claims  Act, 
under  which  they  are  permitted  to  award  on  a  quantum  meruit  basis  up  to 
25%  of  the  benefits  obtained. 

We  submit  that  a  fair  fee  schedule  can  be  arrived  at  and  this  schedule  can 
be  protected  by  requiring  that  the  fee  agreement  be :  First,  filed  with  the  Vet- 
erans Administration  or  in  a  litigated  case,  with  the  courts ;  Secondly,  be  sub- 
ject to  approval  of  the  agency  in  an  administrative  proceeding  or  of  the  court 
in  a  litigated  proceeding ;  Thirdly,  in  either  case,  the  fee  award  should  be  sub- 
ject to  review  on  appeal  by  either  attorney  or  claimant. 

I  appreciate  the  honor  of  having  been  called  to  present  my  views  and  I  do 
so  as  an  individual,  although  I  have  served  for  several  years  as  a  member  and 
for  two  years  as  Chairman  of  the  Veterans  Law  Committee  of  the  American 
Bar  Association  Section  of  Administrative  Law.  I  am  presently  Vice-Chairman 
of  that  Committee,  but  the  views  I  present  here  are  my  own,  as  the  Committee 
has  not  considered  the  question. 

Thank  you  again  for  hearing  me. 
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The  provision  specifying  that  the  copy 
of  the  affidavit  be  annexed  to  or  in- 
serted in  the  warrant  was  dropped  from 
the  statute  in  a  1970  revision.^  How- 
ever, the  principle  that  has  been  applied 
in  this  case,  to  reject  the  contention  of 
lack  of  particularity  in  the  warrant, 
may  still  be  applicable  if  an  annexa- 
tion requirement  is  established  by  reg- 
ulation or  practice.* 

Affirmed. 


0  I  in  Miniu  niTO>y 


ing  reinstatement  of  previously  termi- 
nated installments  of  death  compensa- 
tion and  deduction  of  counsel  fees  from 
sums  reinstated.  The  Court  of  Appeals, 
Spottswood  W.  Robinson,  III,  Circuit 
Judge,  held  that,  even  though  judgments 
deducting  attorney's  fees  antedated  stat- 
utory amendment  withdrawing  from 
courts  jurisdiction  to  reexamine  any  de- 
termination by  Administrator  in  war- 
time death  compensation  cases,  the 
Court  was  precluded  from  considering  so 
much  of  judgments  as  were  brought 
there  for  review. 

The  awards  appealed  from  vacated 
and  appeals  dismissed  for  lack  of  juris- 
diction. 


Patrocinia  L.  Vda  De  RODLFLFA, 

V. 

UNITED  STATES  of  Aineiica  and  Ad- 
ministrator of  Veterans  Attaira, 
Appellants. 

Juliana  C^paras  Vda  del  Bosario 

V. 

UNITED  STATES  of  AnuMica  and  Don- 
ald E.  -Johnson,  Adnunistsrator  of  Vet- 
erans Affairs,  Appellants.. 
Xos.  22947,  2300©. 

United  States  Court  of  Appeals, 
District  of  Columbia  Circuit. 

Argued  Dec.  3,  1969. 

Decided  March  24,  1972. 

Rehearing  Denied  May  12,^  1972. 


Suits  to  recover  benefits  allegedly 
accruing  under  veterans  laws.  The 
United  States  District  Court  for  the 
District  of  Columbia,  Alexander  Holtz- 
off,  J.,  295  F.Supp.  28,  and  Howard  F. 
Corcoran,  J.,  entered  judgments  direct- 


1.  Courts  <S=4e5(13) 

United  States  and  Administrator  of 
Veterans'  Affairs  had  an  appealable  in- 
terest in  controversies  over  propriety  of 
counsel  fees  awarded  for  services  in 
suits  seeking  recovery  of  benefits  alleg- 
edly accruing  under  veterans  laws. 

2.  Statutes  ®=»263 

Prospective  rather  than  retrospec- 
tive application  is  the  preferred  judicial 
treatment  of  legislation. 

3.  Statutes  ®=263 

Statutes  are  not  to  be  applied  retro- 
actively unless  words  used  are  so  clear, 
strong  and  imperative  that  no  other 
meaning  can  be  annexed  to  them  or  un- 
less the  intention  of  legislature  cannot 
be  otherwise  satisfied. 

4.  Statutes  <S=>263 

Retrospective  operation  will  not  be 
given  to  statute  which  interferes  with  an- 
tecedent rights  unless  such  be  the  un- 
equivocal and  inflexible  import  of  terms 
and  the  manifest  intention  of  the  legis- 
lature. 


5.  The  D.C.Code  provisions  that  presently 
govern  warrant  procedures,  §  23-501  et 
seq.,  were  revised  by  the  D.C.  Court  Re- 
form and  Criminal  Procedure  Act.  P.L. 
91-358  (.July  29,  1970). 

6.  The  United  States  Magistrates  for  the 
District  of  Columbia  have,,  in  the  interest 


of  justice,  developed  as  a  matter  of  ac- 
cepted practice  the  requirement  that  a 
copy  of  the  affidavit  be  annexed  to  or 
inserted  in  the  search  warrant,  to  be 
either  delivered  to  the  person  on  the 
premises  at  the  time  of  the  search,  or  left 
at  the  premises  if  unoccupied. 
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5.  Armed  Services  <3=>102 

Statute  making  decisions  of  Admin- 
istrator of  Veterans'  Affairs  in  matters 
involving  noncontractual  benefits  final 
and  conclusive  and  denying  to  courts 
power  or  jurisdiction  to  review  any  such 
decision  on  and  after  October  17,  1940 
was  directed  at  pending  as'  well  as  fu- 
ture judicial  reviews  of  Administrator's 
determinations  on  claims  for  noncontrac- 
tual benefits..  38  U.S.Cj\..§  211(a). 

6.  Armed  3cr»lee>  «=»1W     -^ 

No  court  has- authority  to  disturb  in 
any  way  the  disposition  of  Administra- 
tor of  Veterans-'  Affairs  of  any  claim 
for  administratively  forfeited  compensa- 
tion awards  or  any  determination  by 
Administrator  in  wartime  death  compen- 
sation cases.    38  U.S.CjV.§  211(a). 

7.  Courts  <3=3« 

When  law  conferring  jurisdiction  is 
repealed  without  any  reservation  as  to 
pending-  cases^  all  cases  fall  with  the 
law. 

8.  Armed  ServiwiS  <S=3iei 

Even  thoogii  judgments  deducting 
attom^s  fees  fironi  reinstated  install- 
menis  of  deatii  compensation  due  under 
veterans  laws  antedated  statutory 
amendment  withdrawing  from  courts  ju- 
risdiction to  reexamine  any  deteirmina- 
tion  by  Admimirtrator  in  wartime  death 
compensation  cases.  Court  of  Appeals 
was  precluded  fnnn  considering  so  much 
of  judgments  as  were  brought  there  for 
review.    38  U.S.CJ^.  §  211(a). 


9.  Armed  Services  ®=>101 

Counsel  who  represented  claimants 
seeking  benefits  accruing  under  veterans 
laws  had  no  immutable  right  to  payment 
of  compensation  from  government  funds 
at  any  time  prior  to  entry  of  judgments 
therefor  in  District  Court,  they  did  not 
acquire  such  right  by  virtue  of  District 
Court's  awards  which  were  appealed 
and,  while  appeals  were  pending,  por- 
tions of  judgments  granting  counsel  fees 
were  not  investitures  of  rights  ipso  fac- 
to unalterable  by  the  legislature.  38  U. 
S.C.A.  §§  321,  322,  701  et  seq. 
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10.  Courts  <S=4©5(1) 

Appeal  is  not  new  suit  in  appellate 
court,  but  a  proceeding  in  original 
cause ;  thus  suit  is  pending  until  an  ap- 
peal is  disposed  of  and,  until  disposition 
of  any  judgment  appealed  from,  it.  is 
still  sub  judice. 

XL  Armed  Services  <&=>101 

Where  federal  court's  jurisdicticm 
to  review  decision  of  Administrator  of 
Veterans'  Affairs  as  to  claim  for  com- 
pensation consequent  upon  veteran's 
death  in  wartime  service  had  rested 
wholly  upon  court  construction  of  stat- 
ute and  statutory  amendment  annulled 
that  construction,  jurisdiction  to  rein- 
state benefits  and  to  award  counsel  fee» 
out  of  restored  benefits  was  lost  and  ap- 
peals with  respect  to  award  of  coumri 
fees  did  not  survive  amendment  on  basis 
of  General  Savings  Statute.  1  U.S.C.A. 
§  109. 

12.  Constitutional  Law  <S='253 
To  characterize  act  of  Congress  as 

conferring  a  public  benefit  does  not  im- 
munize it  from  scrutiny  under  Fifth 
Amendment  nor  does  it  license  Congress 
to  exercise  its  power  to  modify  statutory 
scheme  free  of  all  constitutional  re- 
straint and  interest  of  potential  recipi- 
ent may  well  be  of  sufficient  substance 
to  fall  within  protection  from  arbitrary 
governmental  action  afforded  by  due 
process  clause.  U.S.CA.Const.  Amends. 
5,  14. 

13.  Constitntiowd  Law  ^=>2S3 

Interest  of  potential  recipient  of 
government  funds  may  command  respect 
which  due  process  of  law  enjoins  even  in 
matters  purely  procedural  in  character. 
U.S.CA.Const.  Amends.  5, 14. 


14.  Constitutional  Law  <&=>253 

Due  process  in  area  of  doling  out  of 
public  funds  does  not  mean  inexorably 
that  a  recipient  has  such  a  right  in  ben- 
efit pajmients  as  would  make  every  de- 
feasance of  accrued  interests  a  violation. 
U.S.CA.Const.  Amends.  5,  14. 

15.  Armed  Services  <&=101 

Expectation  interest  in  public  bene- 
fits does  not  confer  a  contractual  right 
to  receive  the  expected  amounts. 
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16.  Constitutional  Law  <S=>103 

Analogy  drawn  between  social  wel- 
fare and  property  cannot  be  stretched  to 
impose  constitutional  limitation  on  pow- 
er of  Congress  to  make  substantive 
changes  in  law  of  entitlement  to  public 
benefits. 

17.  Attcwmey  and  CUent  <S:=>1SS 

No  right'to  compensation-  from  pub- 
lic monies  for  legal  services  rendered 
private  litigants  springs  from  the  Con- 
stitution and  the  service  levies  on  the 
federal  treasury  only  in  event  and  to  ex- 
tent that  a  statute  authorizes  it. 

18.  Armed  Service*  «=>!•! 
Coiis«iiittioiua.Law  <&=>2S3 

Statutory  destruction  of  withheld 
veterans'  compensation  benefits  as  fund 
from  which  counsel  fees  might  have 
been  paid  did  not  violate  due  process. 
38  U.S.C.A.  §  211(a);  U.S.C.A.Const. 
Amend.  14. 

19.  Armed  Services  <3=102 
Cons«ttitional  Law  <S=»253 

Fact  that  adjudication  of  claims  for 
noncontractual  veterans'  benefits  was 
confided  to  Administrator  of  Veterans* 
Affairs  did  not  violate  due  process.  38 
U.S.C.A.  §  211(a). 

20.  Armed  S«vices  -S^lOl 
ConstitntiDBatl  Law  <^2S3 

Veterans'  benefits  are  gratuities 
and  establish  no  vested  rights  in  recipi- 
ents and  benefits  may  be  withdrawn  by 
Congress  at  any  time  and  under  any 
conditions  Congress  may  impose. 

2L  Armed  Serviies  <S=>ioz 

Congress  was  within  its  legislative 
prerogatives  when  it  outlawed  judicial 
reviews  of  determinations  of  Adminis- 
trator of  Veterans'  Affairs  on  claims  for 
noncontractual  benefits.  38  U.S.C.A.  § 
211(a). 


Mr.  David  V.  Seaman,  Atty.,  Dept.  of 
Justice,  with  whom  Mr.  Alan  S.  Rosen- 
thal, Atty.,  Dept.  of  Justice,  was  on  the 
brief,  for  appellants. 


Mr.  Henry  F.  Lerch,  Washington,  D. 

C,  for  appellee  in  No.  22947.  Mr.  Rob- 
ert L.  Pillote,  Washington,  D.  C,  also 
entered  an  appearance  for  appellee  in 
No.  22947. 

Mr.  Harold  J.  Nussbaum,  Washington, 

D.  C,  for  appellee  in  No.  23000. 

Before  WRIGHT,  McGOWAN  and 
ROBINSON,  Circuit  Judges. 

SPOTTSWOOD  W.  ROBINSON,  III, 
Circuit  Judge :  - 

These  cases  arrived  here  as  controver- 
sies over- the  propriety -of-  awards  of 
counsel  fees  for  services  o»  appellees' 
behalf  while^the  litigation  resided  in  the 
District  Court.  Each  was  a  suit  seeking 
recovery  of  benefits  allegedly  accruing 
under  the  veterans  laws  r  each  culminat- 
ed in  a  judgment  directing  reinstate- 
ment of  previously  terminated  install- 
ments of  death  compensation  and  deduc- 
tion of  the  fees  from  the  sums  reinstat- 
ed. Our  consideration  of  the  contest 
over  the  fees  was  interrupted,  however, 
by  the  need  to  determine  whether  a 
change — while  the  appeals  were  under 
submission — in  the  statute  governing  ju- 
dicial review  of  decisions  of  the  Admin- 
istrator of  Veterans'  Affairs  on  claims 
for  noncontractual  benefits  deprives  the 
courts  of  jurisdiction  to  deal  with  such 
matters.  Concluding  that  it  does,  we  va- 
cate the  fee  awards  and  dismiss  the  ap- 
peals. 


The  de  Rodvlfa  Case 

Jose  B.  de  Rodulfa,  husband  of  one  of 
the  appellees,  died  in  the  line  of  duty 
while  serving  with  the  Philippine  scouts 
in  1942.  In  1945,  his  widow  filed  claims 
with  the  Veterans'  Administration  for 
wartime  death  compensation  *  and  Na- 
tional Service  Life  Insurance  bene- 
fits 2  for  herself  and  the  two  minor 
children  by  her  marriage  to  the 
decedent,  and  benefits  of  each  kind  were 
granted.  After  the  application  was  sub- 
mitted and  before   the  benefits  began, 


I.    38  U.S.C.  §§  321,  322  (1970). 


2.    38  U.S.C.  §  701  et  seq.  (1970). 
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one  of  the  children  died.  Mrs.  de  Rodul- 
fa  did  not  communicate  this  fact  to  the 
Veterans'  Administration,  and  she  ac- 
cepted benefits  on  the  deceased  child's 
account. 

In  1955,  the  Veterans'  Administration 
discovered  this  change  in  the  family's 
status  and  declared  a  forfeiture  of  the 
entire  compensation  award  because  of 
the  failure  to  report  the  death  and  the 
acceptance  of  benefits  for  the  child.  On 
independent  grounds,  payments  pursuant 
to  the  insurance  award  were  also  discon- 
tinued shortly  thereafter.^  Mrs.  de  Ro- 
dulfa  appealed  both  terminations  admin-^ 
istrativdy,  but  the  claims  were  finally 
denied  in  1957. 

In  1965,  Mrs.  de  Rodulfa  filed  in  the 
District     Court     a    pro    se     complaint 
against   the   United    States    seeking   to 
have  the  benefits  reinstated.    She  asked 
the  court   to  appoint  designated  attor- 
neys to  represent  her,  and  "to  amend  the 
complaint  if  necessary,  and  to  deduct  ten 
percentu>n    (10%)    from    the    claim    as 
[her]  attorney's  fees  if  the  claim  is  suc- 
cessful."   The  court  granted  the  request 
for  appointinent  of  counsel,  and  allowed 
amendment  of  the  complaint  and  joinder 
of  the  Administrator  of  Veterans'  Af- 
fairs   as    a    defendant.      The    amended 
complaint  demanded  restoration  of  the 
forfeited  benefits  and  requested  an  al- 
lowance of  counsel  fees  out  of  the  recov- 
ery.   The  suit  was  resisted  on  a  number 
of  grounds,  in  large  measure  jurisdic- 
tional in  character.* 

The  case  was  tried  without  a  jury.  The 
court  dismissed  the  claim  for  -National 
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3.  Tlie  groun.l  of  discontinuanre  was  non- 
recognition  of  Mrs.  lie  Rodulfa  as  still  the 
insureds  unremarried  widow.  38  U  S  C 
§  S02(d)  (2)  (A)  (19.52).  See  also  de 
Sinlao  V.  United  States,  106  T'.S.Apn 
D.C.  263.  271  F.2d  846  (1959). 

4.  Included  was  tiie  claim  tiiat  ju.licial 
review  of  the  termination  of  wartime 
death  compensation  was  barred  by  .38 
U.S.C.  $  211(a)  (1964).  discussed  infra 
Part  II. 

5.  See  38  U.S.C.  §  784(b)  (1964).  See 
also  Timoni  v.  United  States,  135  U.S. 
App.D.C.    407.    419    F.2d    294    (1969). 


UNITED  STATES 

'.2d  1240  (1972) 

Service  Life  Insurance  benefits  as  time- 
barred  s  but,  declaring  the  Administra- 
tor's   forfeiture    of    the    compensation 
award  to  be  "null  and  void,"  ordered  re- 
instatement of  those  benefits  by  the  Ad- 
ministrator.    The  court's  judgment  spe- 
cifically  directed  payment  of  all  wartime 
death   compensation   benefits    "to   date, 
and  to  become  due,"  subject  to  credit  for 
payments  made  on  account  of  the  de- 
ceased: child    and    adjustments    related 
thereto.*     Counsel  for  Mrs.  De  Rodulfa 
thereafter  filed  a  memorandum  request- 
ing an  allowance  of  fees  and  the  Govern^ 
ment    submitted    an    opposition.      The 
court  rendered  an  opinion  rejecting  the 
argument    that     statutory     restrictions 
prechjded  a  grant  of  counsel  fees,'  and 
entered  an  order  amending  the  judgment 
to  provide  for  a  fee  of  25  percent  "of  all 
sums  due  and  payable     .      .      .     pur- 
suant thereto,"  to  be  withheld  by  the 
Administrator  from  monies  due  Mrs.  de 
Rodulfa  and  paid  to  counsel.     This  ap- 
peal by  the  United  States  and  the  Ad- 
ministrator followed." 

The  del  Rosario  Case 

The  companion  case  is  very  similar. 
Nicanor  del  Rosario  died  in  1942  ifr  the 
military  service  of  the  United  States. 
His  widow  applied  in  1945  for  and  re- 
ceived benefits  under  the  National  Serv- 
ice Life  Insurance  and  the  wartime 
death  compensation  provisions  for  her- 
self and  her  four  minor  children  by  the 
deceased  serviceman.  One  of  the  chil- 
dren, however,  had  died  before  she  filed 
the  claim.  This  she  did  not  report  to 
the  Veterans'  Administration,  and  pay- 


6.  Judgment  against  tiie  United  States  was 
denied  on  the  ground  that  it  had  not 
consented  to  be  sued  eo  nomine  for  such 
benefits. 

7.  De  Roilulfa  v.  United  States.  295  F. 
Supp.  28  (D.D.C.1969). 

8.  See  notes  12-13,  infra.  Appellee  did  not 
cross-appeal  from  the  parts  of  the  judg- 
'nicnt  adverse  to  her. 
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ments  continued  as  though  the  child  was 
alive.  In  1954,  these  facts  became 
known  to  the  Administrator,  who  then 
forfeited  her  wartime  death  compensa- 
tion award  and  established  a  continuing 
offset  of  accruing  insurance  benefits 
against  the  past  overpayment  of  com- 
pensation. 

[1]  After  exhausting  all  administra- 
tive remedies  without  success,  Mrs.  del 
Rosario  filed  a  pro  se  complaint  in  1967 
against  the  Administrator^  with  the 
United  States  as  codefendant,  to  compel 
resumption  of  the  discontinued  pay- 
ments. The  complaint  asked  that  a 
named  attorney  be  appointed  by  the 
court  to  represent  her  and  "that  he  be 
awarded  reasonable  counsel  fees  for  his 
sen'ices."  The  court  made  the  request- 
ed appointment,  and  counsel  later  sub- 
mitted a  memorandum  soliciting  an  al- 
lowance of  fees.  The  case  was  ultimate- 
ly disposed  of,  over  jurisdictional  ob- 
jections,* by  a  final  judgment  on 
cross-motions  for  summary  judgment. 
The  rooj-t  denied  an  affirmative  judg- 
ment on  the  insurance  claim  *"  but  or- 


dered the  Administrator  to  reinstate  and 
pay  past  due  and  future  accruing  war- 
time death  compensation  benefits  for 
Mrs.  del  Rosario  and  her  three  remain- 
ing children,  with  a  credit  for  unrecov- 
ered  overpayments  on  the  account  of  the 
deceased  child  and  adjustments  inciden- 
tal thereto.  The  judgment,  citing  the 
opinion  in  de  Roduifa}^  also  allowed  and 
required  the  Administrator  to  withhold 
20  per  cent  "of  all  sums  due  and  payable 
pursuant  hereto"  as  the  fees  of 
her  counsel."  The  United  States  and 
the  Administrator  are  here  for  review 
of  the  fee  award.*^ 

II 

When  the  District  Court  passed  its 
judgments  in  these  cases,  38  U.S.C.  § 
211(a)  provided,  with  exceptions  not  rel- 
evant, that  "the  decisions  of  the  Admin- 
istrator on  any  question  of  law  or  fact 
concerning  a  claim  for  benefits  or  pay- 
ments under  any  law  administered  by 
the  Veterans'  Administration  shall  be  fi- 
nal and  conclusive.  .  .  .  "  **  It  fur- 
ther provided,  with  greater  emphasis  on 


9.  As  n  the  de  Rwlnlfa  ca.se.  38  I'.S.C.  § 
211 1  ai  \»as  a<lvani-e<l  a.s  a  barrier  to  ju- 
ilitia!  ^e^^ew  of  rlre  ailministrative  action. 
S<»"  I'arr  H.  infra. 

10.  Since  the  insnranc-e  benefits  liaii  not 
bt>ea  <lis^t)^tiTlae11  but  were  only  being 
offset  asain.st  the  claime<l  compensation 
oven«»ytneBt.  restoration  of  the  compen- 
sation awarfl  had  the  effect  of  automatic- 
aUv  releasing  withhelO  insurance  bene- 
fits, so  that  a  juflgment  for  them  was 
nnne«'es,sar.v. 

1 1.  Siipta  note  7. 

12.  In  both  cases,  the  appeals  are  only 
from  the  fee  awards.  See  Part  II,  infra. 
Since  no  other  i)arts  of  the  juilgments 
have  been  attacked  here,  appellees'  war- 
time cleatli  compen.sation  awards  were 
reinstated.  On  the  other  htind,  the  ytoT- 
tions  of  benefits  attributable  to  counsel 
fees  have  been  retained  by  the  Admin- 
istrator pending  the  outcome  of  tlie  np- 
Iieals. 

13.  AppelU-es  ar<,'upil  as  a  thresliohl  mat- 
ter that  api)ellants  lack  an  ai)pcahil)le 
interest.  The  cmpliatic  answer  appears 
from  Freeman  v.  Ryan.  133  T'.S.App.D.C. 
1,  40S  F.2d  1204  (inOS).  There  wc 
said : 


Where  litigation  involving  federal 
programs  comes  to  involve  questions 
of  attorney's  fees  the  cognizant,  federal 
official  has  an  interest  in  the  fee  award 
as  well  as  the  merits  of  the  litigation 
even  though,  or  assuming,  the  fee  does 
not   decrease   funds   in   the  Treasury. 

This  has  been  indicated  without  dis- 
cussion   or    <lebate    in    rulings    of    this 
court.      We   think    it   is   one   aspect  of 
the     interest    of    Government    officials 
in    the    programs    they    administer,    an 
interest  that  is  not  to  be  narrowly  and 
technically  confine<l  so  as  to  limit  pres- 
entation to  courts  of  issues  they  con- 
sider to   have   significance   in   terms   of 
tlieir   overall    responsibilities    as    public 
officials. 
Id.  at  3,  408  F.2d  at  1206.    See  also  SEC 
V.   United   States   Realty  &  Improvement 
Co.,  310  U.S.  434.  458-460,  60  S.Ct.  1044. 
84  L.Eil.1293    (1940)  ;    Nuesse  v.   Camp. 
12S    U.S.App.D.C.    172,    184,    385    F.2d 
6.04.  706   (1907)  ;    United  States  v.  Sny- 
der, 85  U.S.App.D.C.  198,  20.3,  177  F.2d 
■      44,  49  (1949). 

14.  "Except  as  provided  in  Sections  775. 
784,  and  as  to  matters  arising  under  chap- 
ter 37  of  this  title,  the  de*  ision.s  of  the 
Administrator  on  any  question  of  law  or 
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nonreviewability,  that  "no  other  official 
or  any  court  of  the  United  States  shall 
have  power  or  jurisdiction  to  review  any 
such  decision."  ^*  We  have  never  doubt- 
ed that  provisions  of  that  sort  jurisdic- 
tionally  outlawed:any  judicial  review  of 
the  Administrator's  action  taken  upon  a 
claim  for  noncontractual  benefits  when 
the  claim  was  first,  presented.^  -  How- 
ever, in  Wellman  v.  Whittier  "  in- 1958, 
and  in  Thompson  v.  Gleason "  four 
years  later,  this  court  read  the  word 
"claim"  as  referabl«  only  to  a  claimant's 
original  applicatioa  for  benefits,:  and  ac- 
cordingly held  that-  Section  211(a)  did 
not  render  nonreviewAble  a  decision  by 
the  Administrator  to  terminate  benefits 
previously  awarded.  And  in  1967,  in 
Tracy  v.  Gleason,^*  the  court  solidified 
this  construction  by  overruling  three 
earlier  cases'"  to  the  extent  that  they 
conflicted  with  it.2»  In  its  rulings  in 
the  instant  cases,  the  District  Court, 
very  properly,  remained  advertent  to 
the  Well  man-Thompson-Tracy  interpre- 
tation, and  over  objection  ^-  assumed  ju- 
risdiction to  review  the  forfeitures 
which  had  occurred  in  each. 

After  the   cases   reached   this   court, 
they  were  briefed,  argued,  and  submit- 

faet  coiK-eming  a  claim  for  benefits  or 
pavn)<»nts  under  any  law  ndministeretl  by 
the  Veterans*  Adnunistration  shall  be  final 
anij  conelosive  anU  no  other  official  or 
any  court  of  the  United  .States  shall  have 
power  or  jurisOirtioB  to  review  any  such 
det;ision."    aS  U.S.C.  §  211(a)   (1964). 

This  version  wns  substantially  identical 
to  its  imme^Jiate  foreronner.  Act  of  Oct. 
17.  1940.  54  Stat.  1197.  The  exceptions, 
provide<l  for  in  38  U.S.C.  §§  775,  784  and 
chapter  37  of  that  title  relate  to  contract 
matters — insurance  and  loan  guaranties. 
Other  counterparts  in  prior  law  were  the 
Act  of  June  7.  1924.  ch.  320.  tit.  I,  §  9, 
43  Stat.  GIO,  and  the  Act  of  Mar.  20,  1933, 
ch.  3,  tit.  I.  §  7,  48  Stat.  9. 

15.  See  note  14,  s«/>»-o. 

16.  See  De  Sibonga  v.  Administrator  of 
Veterjixis'  Affairs,  147  U.S.App.D.C.  370, 
458  F.2d  789  (1972)  ;  Slocumb  v.  Gray. 
86  U.S.App.D.C.  5,  8,  179  F.2d  31,  34 
(1949)  ;  Snauffer  v.  Stimson,  81  U.S. 
App.D.C.  110.  111.  155  F.2d  .861,  862 
(1946).  See  also  the  cases  cited  infra 
note  21.     The  same  conclusion  had  been 
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ted  on  the  central  question  whether  the 
District  Court  had  authority  to  make 
awards  of  counsel  fees  in  suits  of  their 
type,  and  if  so  whether  the  awards  were 
reasonable  in  amount.  While  the  cases 
were  under  submission,  however.  Con- 
gress amended  Section  211(a)  to  read  as 
follows : 

On  and  after  October  17,  1940,  ex- 
cept as  provided  in  sections  775,  784, 
and  as  to  matters  arising  under  chap- 
ter 37  of  this  title,  the  decisions  of 
the  Administrator  on  any  question  of 
law  or  fact  under  any  law  adminis- 
tered by  the  Veterans'  Administration 
providing  benefits  for  veterans  and 
their  dependents  or  survivors  shall  be 
final  and  conclusive  and  no  other  offi* 
cial  or  any  court  of  the  United  States 
shall  have  power  or  jurisdiction  to  re- 
view any  such  decision  by  an  action  in 
the  nature  of  mandamus  or  other- 
wise.*^ 

Thus  a  new  question  arose — the  effect, 
if  any,  of  the  amendment  upon  these  ap- 
peals. The  parties  have  addressed  this 
issue  in  extensive  post-argument  brief- 
ing. We  ourselves  have  exhaustively  re- 
searched and  painstakingly  examined  the 

reached  under  a  prior  statute.  Bamett 
V.  Hines,  70  App.D.C.  217.  220,  105  F.2d 
96.  99,  cert,  denietl,  308  U.S.  573.  60  S. 
Ct.  88,  84  L.Ed.  480  (1939). 

17.  104  U.S.App.D.C.  6,  11-12,  259  F.2d 
163,  168-169  (1958). 

18.  115  U.S.App.D.C.  201,  207.  317  F.2d 
901.  907  (1962). 

«9.  126  U.S.App.D.C.  415,  418-420,.  379  F. 
2<1  469,  472^74  (1967). 

20.  De  Sinlao  v.  Uniteil  States,  supra  note 
3;  Hahn  v.  Gray,  92  U.S.App.D.C.  188, 
203  F.2d  625  (1953)  ;  Van  Home  v. 
nines.  74  App.D.C.  214,  122  F.2d  207. 
cert,  denied,  314  U.S.  6S9,  62  S.Ct.  360, 
86  L.Ed.  55  (1941). 

2f.    126  U.S.App.D.C.  at  419,  379  F.2.1  at 
.      473. 

22.  See  notes  4,  9.  supra,  and  accompanying 
text. 

23.  Act  of  Auf,'.  12,  1970,  Pub.L.  Xo.  91-376, 
§  8(a),  84  .Stat.  790,  codified  in  38  U.S.C. 
§  211(a)  (1970). 
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problem  in  each  of  its  several  ramifica- 
tions. 

It  is  important  to  identify,  at  the  out- 
set of  consideration  of  this  problem,  just 
what  are  and  what  are  not  before  us  as 
the  particular  subjects  of  the  appeals. 
In  each  case,  the  District  Court  awarded 
a  judgment  in  favor  of  the  widow-claim- 
ant directing  the  Administrator  to  remit 
all  unpaid  wartime  death  compensation 
benefits  accrued  to  the  date  of  judgment 
and  all  benefits  of  that  type  accruing 
thereafter.2*  In  each,  the  court  further 
directed  that  a  percentage  of  all  sums 
due  and  becoming  due  and  otherwise 
payable  to  the  claimants  be  withheld  for 
payment  to  counsel  as  fees.2*  To  be  not- 
ed with  the  greatest  care  is  the  fact  that 
appellants  appealed — and  thus  brou£:ht 
before  us — only  so  much  of  the  judg- 
ments as  awarded  counsel  fees,  leaving 
all  other  provisions — those  ordering  pay- 
ments to  the  claimants — as  they  were.** 

The  latter  is  a  consequence  appellants 
fully  realize.  They  argue  that  "[s]ince 
the  specific  counsel  fees  allowed  by  the 
court  below  were  appealed  and  remain 
non-final,  such  awards  must  now  be  va- 
cated and  these  cases  remanded  with 
directions  to  disallow  all  fees."  *''  "But 
otherwise,"  appellants  acknowledge,  "the 
underlying-  judgments  have  not  been 
brought  before  this  Court.  .  .  .  Ex- 
cept as  to  the  fees,  therefore,  we  suggest 
that  no  action  by  this  Court  is  presently 
indicated."  ^ 

We  agree  that  the  judgments  exclu- 
sive of  the  fee  awards — that  is,  the  por- 
tions directing  payment  of  benefits  to 
the    widow-claimants — are    beyond    the 

24.  See  text  supra  at  note  6  and  following 
note  10.  As  we  have  pointed  out,  each 
judgment  was  subject  to  a  credit. 

25.  See  text  supra  at  notes  7,  11-12. 

26.  This  has  been  clear  from  the  very  be- 
ginning. In  their  opening  brief  appellants 
announced,  and  ever  since  they  have  con- 
sistently recognized,  tliat  "[t]he  Govern- 
ment appeals  only  from  the  fee  allowanc- 
es." Brief  for  Appellants  at  3.  See  also 
note  12,  supra,  and  text  infra  at  notes 
27-28. 

27.  Supplemental  Brief  for  Appellants  at  3. 


purview  of  these  appeals.  Those  por- 
tions are  adjudications  by  the  District 
Court  that  became  final,  because  they 
were  not  appealed,  before  the  change  in 
Section  211(a)  was  forthcoming.  Noth- 
ing we  can  do  on  the  present  appeals  can 
affect  them,  and  nothing  we  say  now  is 
intended  to  reflect  upon  them.*"  We 
also  agree  that  the  fate  of  the.  fee 
awards,  in  terms  of  amended  Section 
211(a),  depends  upon  the  effect  the 
amendment  would  legitimately  have  ex- 
erted upon  so  much  of  the  benefits  as 
underlay  such  awards  if  the  benefits 
themselves  were  the  subject  of  appeal. 

The  fees  were  simply  incidents  of  the 
litigation  in  the  District  Court,  which 
centered  on  alleged  error  in  the  Admin- 
istrator's termination  of  wartime  death 
compensation  being  paid  to  the  widow- 
claimants.  Payment  of  the  fees  was  di- 
rected only  because  the  District  Court 
adjudged  that  the  Administrator's  action 
was  erroneous,  and  because  that  adjudi- 
cation, in  turn,  provided  a  source  from 
which  payment  of  the  fees  could  be 
made.  Under  the  terms  of  the  court's 
judgments,  the  fees  were  payable  from 
monies,  which  otherwise  would  have  gone 
to  the  widows,  and  the  monies  represent- 
ing the  fee  awards  are  held  by  appel- 
lants. The  parts  of  the  judgments 
awarding  the  fees  have  always  been  the 
targets  of  these  appeals — now  on  the 
ground  that  this  court  lacks  jurisdiction 
to  do  aught  but  leave  the  Administra- 
tor's ruling  standing  as  to  so  much  of 
the  judgments  as  have  not  achieved  fi- 
nality. In  the  words  of  Justice  Holmes 
in  a  similar  context,  "[w]hen  the  root  is 

28.  Supplemental  Brief  for  Appellants  at  8. 

29.  Appellants  say  in  this  connection : 

We  are  still  studying  what  position 
the  Government  should  take  with  regard 
to  Mrs.  de  Rodulfa's  and  Mrs.  del  Ro- 
sario's  own  portions  of  the  judgments 
(as  distinguished  from  the  claims  of 
their  counsel),  basetl  upon  the  recent  leg- 
islation. However,  since  the  instant  ap- 
peals were  limited  to  fee  awards,  we  have 
decided  that  any  attack  on  those  re- 
maining portions  must  be  presented  (if 
at  all)  to  the  district  court  in  the  first 
instance. 
Supplemental  Brief  for  Appellants  at  7. 
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cut  the  branches  fall ;"  ^o  and  if  indeed 
the  amendment  of  Section  211(a)  sev- 
ered the  root  of  the  litigation,  the 
branch  dealing  with  counsel  fees  must 
tumble  likewise. 


Ill 


[2-4]  Prospective^  rather  than  retro- 
spective application  is  decidedly  the  pre- 
ferred judicial  treatment  of  legislation. 
"Retroactivity,"  the  Supreme  Court  has 
declared,  "even  where  permissible,  ia  not 
favored,  except  upon  the  clearest 
mandate,"  ^i  and  we  ourselves  have  ech- 
oed the  same:  maxim.'*  Thus  "statutes 
are  not  to  be  applied  retroactively  'un- 
less the  words  used  are  so  clear,  strong 
and  imperative  that  no  other  meaning 
can  be  annexed  to  them  or  unless  the  in- 
tention of  the  legislature  cannot  be  oth- 
erwise satisfied.'  "  ^  This  canon,  more- 
over, responds  to  a  special  call  when  the 
legislation  under  consideration  is  antith- 
etical to  previously  arising  economic  ex- 
pectancies. For  quite  obvious  reasons, 
"a  retrospective  operation  will  not  be 
given  to  a  statute  which  interferes  with 
antecedent  rights  .  .  .  unless  such 
be  'the  unequivocal  and  inflexible  import 
of  che  ternis,  and  the  manifest  intention 
of  the  legislature.'  "  ^* 

These  all,  however,  are  but  principles 
of  construction  available  for  service 
when  the  legislative  intention  is  open  to 
some  doubt.     Courts  exist  to  minister, 

30.  Smallwood  v.  GaUardo,  275  U.S.  56,  62. 
48  S.Ct.  23,  24.  72  L.Ed.  152  (1927). 

31.  Clariilge  Apartments  Co.  v.  Ommission- 
er  of  Internal  Revenue,  323  U.S.  141,  164, 
65  S.Ct.  172,  185,  89  L.Etl.  139   (1944). 

32.  Kalis  v.  Leahy,  8S  U.S-App.D.C.  166. 
167-168,  188  P.2d  633,  634-635.  cert,  de- 
nied, 341  U.S.  926.  71  S.Ct.  797,  95  L.Ed. 
1358  (1951)  ;  N'eild  v.  District  of  Colum- 
bia. 71  App.D.C.  306.  314„  110  F.2d  246. 
254  (1940). 

33.  International  Brotherhood  of  Boilermak-     - 
crs  etc.  Infl  v.  NLRB.  114  U.S.App.D.C. 
372,  374.  316  F.2d  373,  375  (1963).  quot- 
ing United  States  Fidelity  &  Guar.  Co.  etc. 

V.   United  States  ex   rel.  Struthers  Wells 
Co..  209  U.S.  306.  314  (1908). 
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not  beget,  legislative  objectives,  and  to 
effectuate  them  once  they  are  definitely 
identified.  Judges  have  responsibility, 
not  for  the  wisdom  of  the  legislation, 
but  surely  for  scrupulous  observance  of 
the  legislative  will.  And  "[w]hen  the 
Congress  plainly  intends  retrospective 
effect,  ...  the  courts  must  inter- 
pret the  enactment  accordingly,  unless  to 
do  so  would  result  in  a  clear  infraction 
of  a  constitutional  provision."  5*  Con- 
gress, in  its  recent  amendment  of  Sec- 
tion 211(a),  made  it  crystal  clear  that 
its  goal  was  to  exclude:  from  judicial  re- 
view all  administrative  forfeitures  of 
previously  awarded  noncontractual  bene- 
.  fits,  whether  drawn  into  pending  litiga- 
tion or  not.  That  conclusion  we  draw 
from  the  legislative  history  of  the 
amendment  and  from  its  present  text  as 
well. 

The  change  was  initiated  by  the 
House  Committee  on  Veterans'  Affairs, 
and  the  Committee's  report  illumines 
both  the  problem  it  addressed  and  the 
solution  it  proposed.  It  called  attention 
to  the  fact  that  "[fjor  many  years  be- 
fore 1958,  based  on  statutory  provisions 
similar  to  that  now  appearing  as  38  U. 
S.C.  211(a),  the  Federal  courts  held  that 
decisions  of  officials  responsible  for  ad- 
ministering laws  providing  noncontrac- 
tual benefits  to  veterans  and  their  de- 
pendents and  survivors  were  not  subject 
to  judicial  review.  U.S.Code  Cong.  & 
Admin.  News,  p.  3729."  s*    Adverting  to 

34.  Greene  v.  United  States,  376  U.S.  148, 
160,  84  S.Ct.  615,  621,  11  L.Ed.2d  5T6 
(1964),  quoting  Union  Poc.  R.  R.  v.  Lara- 

•  mie  Stockyards*  Co..  231  U.S.  190,  199, 
34  S.Ct.  101,  58  L.Ed.  179  (1913),  in  turn 
quoting  United  States  v.  Heth,  7  U.S.  (3 
Cranch)  399,  413,  2  L.Ed.  479  (1806). 
See  also  Vito  v.  Vito.  106  U.S.App.D.C. 
326.  328.  272  F.2d  555.  557  (1959). 

35.  Kindleberger  v.  Lincoln  Nat'l  Bank,  81 
U.S.App.D.C.  101,  106.  155  F.2d  281,  286 
(1946),  cert,  denied,  329  U.S.  803,  67  S. 
Ct.  495.  91  L.Ed.  686  (1947).  See  also 
Stephens  v.  Cherokee  Nation,  174  U.S. 
445.  477-478.  19  S.Ct.  722,  43  L.Ed.  1041 
(1899). 

36.  H.Rep.No.91-1166,  91st  Cong.,  1st  Sess. 
8  (1970)  [hereinafter  cited  1970  House 
Report]. 


481 


1248 


461  FEDERAL  REPORTER,  2d  SERIES 


the  text  of  the  then  current  Section  211 
(a),  the  Committee  felt  that  "[t]hi3  lan- 
guage would  seem  to  be  perfectly  clear 
in  expressing  the  congressional  intent 
that  any  and  all  decisions  of  the  Admin- 
istrator on  questions  of  entitlement  to 
veterans'  benefits  (except  for  certain 
contractual  benefits  which  were  specifi- 
cally excluded  from  the  application  of 
this  provision)  were  to  be  final  and  not 
subject  to  judicial  review.  U.S.Code 
Cong.  &  AdminJMews,  p.  3729."  3' 

The  Committee  then  referred  to  the 
Wellman-Thoinpsort-Tra4:y  exception  to 
nonreviewability  developed  in  this 
circuit  *•  and  to  the  door  those  cases  had 
opened  to  judicial  review.  The  Commit- 
tee had  before  it  a  report  from  the 
Administrator,^*  which  it  appended  to 
its  own  report  **  describing  vividly  the 
effects  which  Tracy  had  wrought. 
"[S]oon  after  the  Tracy  decision,"  said 
the  Administrator,  "suits  in  the  nature 
of  mandamus  or  for  declaratory  judg- 
ment commenced  to  be  filed  in  the  U.  S. 
District  Court  for  the  District  of  Colum- 
bia in  constantly  increasing  numbers  by 
plaintiffs  seeking  resumption  of  termi- 
nated benefits.     As  of  March  8,   1970, 


353  suits  of  this  type  had  been  filed  in 
the  District  of  Columbia  circuit."  ** 
"[I]t  seems  obvious,"  the  Administrator 
continued,  "that  suits  similar  to  the  sev- 
eral hundred  already  filed  can — and  un- 
doubtedly will — subject  nearly  every  as- 
pect of  our  benefit  determinations  to  ju- 
dicial review,  including  rating  decisions, 
related  Veterans'  Administration  regula- 
tions. Administrator's  decisions,  and 
various  adjudication  procedures."  *- 

These  data  the  Committee  duly  noted: 
"Since  the  decision  in  the  Tracy  case — 
and  as  the  result  of  that  decision  and 
the  WeUjnoTt.  and  Thompson  decisions — 
suits  in  constantly  increasing  numbers 
have  been  filed  in  the  U.  S.  District 
Court  for  the  District  of  Columbia  by 
plaintiffs  seeking  a  resumption  of  termi- 
nated benefits.  U.S.Code  Cong.  &  Ad- 
min.News,  p.  3730."  "  After  describing 
summarily  the  variety  of  questions 
which  had  been  subjected  to  judicial 
scrutiny,  the  Committee  concluded : 

It  seems  to  this  committee  that  it  is 
quite  clear  that  the  Congress,  in  en- 
acting the  exemption  from  judicial  re- 
view in  [Section  211(a)],  Congress, 
intended  that  exemption  to  be  all  in- 


37.  1970  House  Report,  tntpra  note  36,  at  9. 

38.  1970  Hoase  Report,  supra  note  36,  at 
9-10.    See  reir  sjipro  at  notes  17-21. 

39.  Thft  Adrniaistrator'3  report,  dated  June 
9,  19T0.  was  furnished  in  connection  with 
another  bill  which  would  have  dealt  with 
the  problem  by  redefining  the  word 
"claim"  as  used  in  the  older  section.  See 
text  #»pra  at  notes  17-18. 

40.  1970  House  Report,,  supra  note  36,  at 
l»-2i 

41.  1970  Hoas«  Report,  supra  note  36,  at 
21- 

42.  1970  House  Report,  supra  note  36,  at 
23-24.    The  Administrator  added: 

Moreover,  in  the  cases  considered  so  far, 
the  U.  S.  District  Court  has  not  been 
governed  by  the  time  limitations  and 
conditions  usually  applicable  under  Fed- 
eral statutes  and  rules  governing  suits 
against  the  United  States  or  its  officials 
when  specific  statutory  authority  has 
been  granted  for  judicial  review.  One 
consequence  of  this  is  that  judgments 
for  retroactive  benefits  of  over  $18,000 
for  installments  accruing  from  a  period 


commencing  as  early  as  the  1940's  have 
been  rendered,  and  these  judgments  have 
also  ordered  the  Administrator  to  deduct 
as  much  as  25  percent  attorneys'  fees 
from  the  benefits  due  and  to  become  due. 
The  scope  of  the  Tracy  decision  and  the 
decisions  upon  which  it  is  based  is  so 
broad  that  it  could  well  afford  a  basis 
for  judicial  review  of  millions  of  deci- 
sions terminating  or  reducing  many 
types  of  benefits  provided  under  laws 
administered  by  the  Veterans'  Adminis- 
tration. Such  review  might  even  extend 
to  the  decisions  of  predecessor  agencies 
made  many  years  ago.  On  the  other 
hand,  this  judicially  authorized  form  of 
review  is  inherently  unfair  since  it  does 
not  permit  review  of  any  decisions  deny- 
ing an  original  claim  for  benefits. 

Officials  of  the  Department  of  Justice 
have  expressed  grave  concern  regarding 
the  scope  and  volume  of  litigation  stem- 
ming from  the  Tracy  decision.  This, 
of  course,  is  also  a  matter  of  great  con- 
cern to  the  Veterans'  Administration. 
1970  House  Report,  supra  note  36,  at  24. 

43.    1970  House  Report,  supra  note  36,  at 
10. 
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elusive  and  did  not  intend  the  fairly 
tortured  construction  adopted  by  the 
court  of  appeals  in  the  Wellman, 
Thompson,  and  Tracy  holdings.  It  is 
obvious  that  if  the  Congress  had  in- 
tended to  authorize  judicial  review,  it 
would  not  have  adopted  a  form  so  in- 
herently unfair  as  to  deny  review  of 
any  original  claim  for  benefits;  pro- 
viding no  time  limitation  or  conditions 
governing  such  suits  against  the  Unit- 
ed States  and  its  officials;  and,  con- 
trary to  all  past  practice  in  the  veter- 
ans' benefits  field  (see  38  U.S.C. 
784(g)  and  3404(c)),  establishing  no 
limitation  on  attorney  fees. 

In  view  of  the  foregoiug,  this  com- 
mittee has  included  in  ._  .  .,  a 
new  subsection  .  .  .  which  re- 
states the  provisions  of  subsection 
211(a)  of  title  38,  United  States  Code, 
to  eliminate  the  word  "claim"  from 
that  subsection.  The  restated  subsec- 
tion will  provide  that  except  for  cer- 
tain contractual  benefits,  the  decisions 
of  the  Administrator  on  any  question 
of  law  or  fact  under  any  law  adminis- 
tered by  the  Veterans'  Administration 
providing  benefits  for  veterans  and 
their  dependents  or  survivors  shall  be 
final  aad  conclusive  and  no  other  offi- 
cial or  any  court  of  the  United  States 
shall  have  power  or  jurisdiction  to  re- 
view any  such  decision  by  an  action  in 
the  nature  of  mandamus  or  otherwise. 
The  provision  is  specifically  made  ef- 
fective October  17,  1940,  the  date  of 
enactment  of  [Section  211(a)].  The 
committee  believes  that  this  approach 

44.    1970  Hou8»  Report,  supra  note  36,  at 
10-11.     Consistently  therewith,  Congress- 
man  Tengue,    the   patron   of   the   amend- 
ment, remarked  on  the  floor  of  the  House : 
The  reason  for  the  inclusion  of  section 
8  in  this  bill  is  because  a  recent  court 
decision  gave   preferential   treatment  to 
a    limited    groui>    of    beneficiaries.      If 
we   are  going  to   have  court   review   it 
must    apply    to    all    beneficiaries    with 
equal  force.    This  the  court  is  unable  to 
do  under  e.xisting  law  and  sought  to  do 
in  piecemeal  fashion  and,  in  my  opinion, 
erroneously. 

This  provision  in  section  8  was  sup- 
ported   unanimously    in   our   committee. 
*61  F.2d — 79 
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to  solving  the  problem  is  preferable  to 
.,  i.  e.,  adding  a  definition  of 
the  word  "claim"  to  title  38,  United 
States  Code.  The  restated  section 
211(a)  will  make  it  perfectly  clear 
that  the  Congress  intends  to  exclude 
from  judicial  review  all  determina- 
tions with  respect  to  noncontractual 
benefits  provided  for  veterans  and 
their  dependents  and  sxirvivors.  U.S. 
Code  Cong.  &  Admin.News,  p.  3730.** 

[5]  The  language  Congress  chose  in 
amending  Section  211 .  (a)  evinces  the 
congressional  will  all  the  plainer.  It 
makes  "the  decisions  of  the  Administra- 
tor" in  matt^:^  involving  noncontractual 
benefits  "final  and  conclusive"  and.  de> 
nies  to  the  courts  "power  or  jurisdiction 
to  review  any  such  decision,"  not  simply 
for  the  future  but  "[o]n  and  after  Octo- 
ber 17,  1940,"  *'  the  date  upon  which  the 
older  Section  211(a)  became  law.  We 
cannot  reconcile  the  specification  in  the 
amended  section  of  a  date  almost  30 
years  earlier  with  any  notion  that  Con- 
gress intended  these  proscriptions  to  ap- 
ply only  to  litigation  commenced  from 
the  date  of  amendment  forward.  We 
see  no  purpose  to  be  served  by  reaching 
back  to  the  effective  date  of  the  older  fi- 
nality statute  than  to  impart  to  it  a 
meaning  Congress  felt  it  should  always 
have  had.  That  objective  could  be 
achieved  only  by  intercepting  noncon- 
tractual claims  already  in  court  as  well 
as  those  that  had  not  arrived,  and  that 
is  obviously  what  Congress  did.  We 
hold  that  Section  211(a)  in  amended 
form  was  directed  at  pending  as  well  as 

As  far  as  I  know,  the  same  can  be  said 
for  the  committee  in  the  otlier  body. 

I  am  opi>osed  to  a  windfall  going  to  a 
particular  class  of  beneficiaries  or  a 
particular  group  of  lawyers  who  have 
interested  themselves  in  the  type  of 
cases  which  are  involved  in  this  question 
and  which  are  set  forth  in  detail  in  the 
report  on  this  bill  which  is  House  Re- 
port No.  91-1166  on  H.R.  17958,  the 
contents  of  which  were  substituted  for 
S.  3348. 
116  Cong.Rec.  H.  7424   (July  30,  1970). 

45.    See  text  supra  at  note  23. 
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future  judicial  reviews  of  the  Adminis- 
trator's determinations  on  claims  for 
noncontractual  benefits. 

IV 
While,  in  the  cases  at  bar,  the  amend- 
ment of   Section   211(a)    did   not  occur 
until  after  rendition  of  the  judgments 
encompassing    the    awards    of    counsel 
fees,"**  that  circumstance  does  not  grant 
us  liberty  to  ignore  the  statutory  altera- 
tion which  Congress  has  decreed.     "A 
change  in  the  law  between  a  nisi  prius 
and  an  appellate  decision   requires  the 
appellate    court  to    apply    the    changed 
law,"  *''   for   reasons   which,   in   United 
States  V.  Schooner  Peggy,**  Chief  Jus- 
tice Marshall  had  occasion  to  articulate: 
[I]f  subsequent  to  the  judgment  and 
before  the  decision   of  the   appellate 
court,  a  law  intervenes  and  positively 


changes  the  rule  which  governs,  the 
law  must  be  obeyed,  or  its  obligation 
denied.  If  the  law  be  constitutional, 
I  know  of  no  court  which 
can  contest  its  obligation.  It  is  true 
that  in  mere  private  cases  between  in- 
dividuals, a  court  will  and  ought  to 
struggle  hard  against  a  construction 
which  will,  by  a  retrospective  opera- 
tion, affect  the  rights  of  parties,  but 
in  great  national  concerns 
the  court  must  decide  according  to  ex- 
isting laws,  and  if  it  be  necessary  to 
set  aside  a  judgment,  rightful  when 
rendered,  but  which  cannot  be  af- 
firmed but  in  violation  of  law,  the 
judgment  must  be  set  aside.** 

And  in  the  170-odd  years  since  Schooner 
P^QQII,  the  decisions  honoring  changes 
pendente  lite,  whether  in  federal  ^  or 
state  5^  law,  are  legion.     It  is  much  too 


46.  Compare  Ziffrin,  Inf.  v.  I'nited  States, 
31S  U.S.  73.  78,  63  S.Ct.  465,  87  L.Ed. 
621  (1043)  (change  of  statutory  law 
pfnuing  auministrative  decision)  ;  Du- 
p!>>r  Printing  Press  Co.  v.  Deering,  254 
U.S.  443.  464.  41  S.Ct.  172.  65  L.Ed. 
349  (1G21)  (statntorv  change  pendente 
lite>.     Sef  a]«)  cases  citetl  infra  note  54. 

47.  Ziffria  v.  United  States,  sttpra  note  46. 
318  U.S.  at  7S,  63  S.Ct.  at  469. 

48.  5  U.S.  (1  Cnuicfai  103.  2  L.Ed.  49 
(1S'>2>. 

49.  Id.  iC  llO.  2  L.Ed.  49. 

50.  Thorpe  v.  Honsing  Authority,  393  U.S. 
26S.  2S1-2S3.  S9  S.Ct.  518.  21  L.Ed.2d 
474  fl969>  (djanse  in  administrative  reg- 
niation)  :  Hines  v.  Davidowitz,  312  U.S. 
52,  60.  61  S.Ct-  399,  85  LJ^d.  581  (1941) 
(intervening  statute)  :  Carpenter  v. 
Wabash  Ry.,  309  U.S.  23,  27,  60  S.Ct. 
416,  S4  L.Ed.  558  (1940)  (intervening 
statute)  ;  American  Steel  Foundries  v. 
Tri-City  Cent.  Trades  Council,  257  U.S. 
184,  201,  42  S.Ct.  72.  66  L.Ed.  189 
(1921)  (intervening  statute)  ;  Dinsmore 
V.  Southern  E.xpress  Co..  183  U.S.  115. 
119-121,  22  S.Ct.  45,  46  L.Ed.  Ill  (1901) 
(intervening  statute)  ;  United  States  v. 
Preston,  28  U.S.  (3  Pet.)  57,  66-67,  7  L. 
E<].  601  (1830)  (intervening  statute)  ; 
Fairfax's  Devisee  v.  Hunter's  Lessee,  11 
U.S.  (7  Cranch)  603,  625,  3  L.Ed.  453 
(1813)  (intervening  treaty)  ;  Schaff  v. 
R.  W.  Claxton,  Inc.,  79  U.S.App.D.C.  207, 
208.    144    F,2d    532,    533    (1944)     (inter- 

ening    judicial    decision)  ;      District    of 


Columbia  v.  American  Pharmaceutical 
Ass'n.  77  U.S.App.D.C.  94.  133  F.2d  43 
(1942)  (intervening  statute)  ;  Van  Home 
v.  Hines,  supra  note  20,  74  App.D.C.  at 
216.  122  F.2d  at  209  (intervening  stat- 
ute). See  also  Dorchy  v.  Kansas.  264 
U.S.  286,  289.  44  S.Ct.  323,  68  L.Ed. 
086  (1924)  ;  Watts.  Watts  &  Co.  v. 
Unione  Austriciaca  Di  Navigazione,  248 
U.S.  9.  21,  39  S.Ct.  1,  63  L.Ed.  100 
(1918)  ;  Ruppert  v.  Ruppert,  77  U.S.App. 
D.C.  65,  68.  134  F.2d  497,  500  (1942).' 

51.  Vandenbark  v.  Owens-Illinois  Glass  Co., 
311  U.S.  538.  61  S.Ct.  347,  85  L.Ed.  327 
(1941)  (intervening  judicial  decision)  ; 
Sioux  County.  Neb.  v.  National  Sur.  Co., 
276  U.S.  238.  240,  48  S.Ct.  239.  72  L.Ed. 
547  (1928)  (intervening  judicial  de- 
cision) ;  Missouri  ex  rel.  Wabash  Ry.  v. 
Public  Serv.  Comm'n.  273  U.S.  126,  130- 
131,  47  S.Ct.  311,  71  L.Ed.  575  (1927) 
(intervening  statute)  ;  Texas  Co.  v. 
Brown.  258  U.S.  466,  474,  42  S.Ct.  375. 
60  L.E<1.  721  (1922)  (intervening  stat- 
ute) :  Metzger  Motor  Car  Co.  v.  Parrott. 
233  U.S.  36.  41^2.  34  S.Ct.  57.5,  58  L.Ed. 
837  (1914)  (intervening  judici.il  deci- 
sion) ;  Gulf.  C.  &  S.  F.  Ry.  v.  Dennis, 
224  U.S.  503.  505-509.  32  S.Ct.  542.  56 
L.Ed.  860  (1912)  (intervening  judicial 
decision)  ;  Moores  v.  National  Bank,  104 
U.S.  625.  629,  26  L.Ed.  870  (1882)  (in- 
tervening judicial  decision)  ;  Kibbe  v. 
.  Ditto,  93  U.S.  674,  23  L.Ed.  1005  (1877) 
(intervening  judicial  decision).  See  also 
Oklahoma  Packing  Co.  v.  Oklahoma  Gas 
&  Elec.   Co.,   309  U.S.  4,  7-S,  308  U.S. 
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late  in  the  day  to  indulge  any  notion 
that  we  are  not  bound  to  give  the  new 
Section  211(a)  all  the  vigor  Congress 
had  in  mind. 

[6]  These  appeals  face,  too,  not 
changes  merely  affecting  the  merits  of 
the  cases  or  their  procedural  incidents, 
but  what  is  indeed  a  complete  withdraw- 
al of  jurisdiction  to  reexamine  any  de- 
termination by  the  Administrator  in 
wartime  death  compensation  cases. 
Amended  Section  211(a)  restores  the 
law  in  this  circuit  to  its  pre-Wellman 
condition;  52  it  seta  for  naught  the  ex- 
ception to  nonreviewability  which  the 
Wellman  line  of  opinions  had  carved  out 
for  administratively  forfeited  compensa- 
tion awards.  It  now  makes  it  perfectly 
plain  that  no  court  has  authority  to  dis- 
turb in  any  way  the  Administrator's  dis- 
position of  any  claim  therefor .5* 

[7, 8]  There  is  hardly  room  for 
doubting  that  had  Section  211(a)  been 
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so  amended  before  these  cases  had  run 
their  course  in  the  District  Court,  it 
would  have  foreclosed  any  judgment  fa- 
vorable to  the  claimants.^*  That  the 
judgments  antedated  the  amendment 
makes  for  no  difference  in  result  as  to 
so  much  of  the  judgments  as  were 
brought  here  for  review.  Amended  Sec- 
tion 211(a)  is  as  much  a  dissolution  of 
our  jurisdiction  as  it  was  of  the  District 
Court's,'^  and  "whea  a  law  conferring 
jurisdiction  is  repealed  without  any  res- 
ervation as  to  pending  cases,  all  cases 
fall  with  the  law.  .  .  .""  It  is 
clear  to  us  beyond  peradventure  that 
these  appeals  fell  when  Congress  changed 
Section  211(a). 

Three  decades  ago,  we  dealt  similarly 
with  the  very  problem  which  we  encoun- 
ter today.  In  Van  Home  v.  Hines,'^'  the 
Veterans'  Administration  terminated  an 
award  of  disability  compensation  pre- 
viously made  in  favor  of  a  World  War  I 
veteran,  whereupon  the  latter  sued  the 


530.  54  L.EJ.  447.  537  (1940)  ;  Patterson 
V.  Alabama.  294  U.S.  600,  607.  55  S.Ct. 
575.  79  L-Ed.  1082  (1935). 

52.  Se^  reir  supra  at  notes  17-21. 

53.  See  Part  III,  .tufyra. 

54.  '"[A]  r»rpealing  sctatute  which  contains 
DO  savmar  ciacse  operates  as  well  upon 
pendins  ease*  as  upon  those  thereafter 
coni!a*noed.''  Gwin  v.  United  States,  184 
U.S.  869.  67.%  22  S.Ct.  526,  529,  46  I^Ed. 
741  (1902).  Numerous  cases  are  in  ac- 
cord. See  United  States  v.  Chambers,  291 
U.S.  217.  &4  S.Ct..  434,  78  L.Ed.  763 
(1934)  (repeal  of  Eighteenth  Amendment, 
ligoidatiDg  pending  prosecutions  for  vio- 
lation of  National  Prohibition  Act)  ;  The 
Assessors  v.  Osborne  (Gates  v.  Osborne), 
76  U.S.  (9  WaU.)  567,  19  L.Ed.  748 
(1870)  (repeal  of  statute  conferring 
jurisdiction);  Homthall  v.  Collector,  76 
U.S.  (9  Wall.)  560.  19  L.Ed.  560  (1870) 
(same)  ;  Norris  v.  Crocker,  54  U.S.  (13 
How.)  429,  440.  14  L.Ed.  210  (1852) 
(same)  ;  United  States  v.  Ship  Helen,  10 
U.S.  (6  Cranch)  203,  3  L.Ed.  199  (1810) 
(same).  See  also  Gurnee  v.  Patrick 
County,  137  U.S.  141,  11  S.Ct.  34,  34  L. 
Ed.  601  (1890)  ;  Wilkinson  v.  Nebraska, 
123  U.S.  286,  8  S.Ct.  120,  31  L.Ed.  152 
(1887)  ;  The  Lucy,  75  U.S.  (8  Wall.)  307, 
19  L.Ed.  394  (1869)  ;  McNulty  v.  Batty, 
51  U.S.  (10  How.)  72,  13  L.Ed.  333 
(1850). 


55.  See  text  »upra  at  notes  29-30  and  Part 
III,  supra. 

56.  Bruner  v.  United  States.  343  U.S.  112, 
llfr-117.  72  S.Ct.  581.  584,  96  L.Ed.  786 
(1952).  See  also  Part  V,  infra.  This 
rule  has  seen  frequent  application  in  cases 
wherein  a  statute  negating  jurisdiction  be- 
came effective  pending  appeal.  Small- 
wood  V.  Galiardo,  supra  note  30,  275  U.S. 
at  60-62,  48  S.Ct.  23,  72  L.Ed.  152; 
Western  Union  Tel.  Co.  v.  Louisville  & 
N.  R.  R.  Co.,  258  U.S.  13,  18,  22,  42  S. 
Ct.  258.  66  L.Ed.  437  (1922)  ;  Crosier  ▼. 
Fried  Kmpp,  etc.,  224  U.S.  290,  302-30©, 
32  S.Ct.  488,  56  LJEd.  771  (1911)  ;  Sher- 
man V.  Grinnell,  123  U.S.  679,  8  S.Ct. 
260.  31  L.Ed.  278  (1887)  ;  Railroad  Co. 
V.  Grant.  98  U.S.  398,  25  L.Ed.  231 
(1879)  ;  United  States  v.  Tynen,  78  U.S. 
(11  Wall.)  88,  95.  20  L.Ed.  153  (1871)  ; 
Ex  parte  McCardle,  74  U.S.  (7  Wall.) 
506,  19  L.Ed.  264  (1869)  ;  Insurance  Co. 
V.  Ritchie,  72  U.S.  (5  Wall.)  541,  18  L. 
Ed.  540  (1867)  ;  United  States  v.  Pres- 
ton, 28  U.S.  (3  Pet.)  57,  66,  7  L.Ed.  601 
(18"0) .  See  also  Schooner  Rachel  v.  Unit- 
ed States,  10  U.S.  (6  Cranch)  329,  3  L. 
Ed.  2.39  (1810)  (expiration  of  law  con- 
ferring jurisdiction)  ;     Yeaton   v.    United 

•  States,  9  U.S.  (5  Cranch)  281,  3  L.Ed. 
101  (1809)   (same). 

57.  Supra  note  20. 
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Administrator  in  the  District  Court  for 
recovery  of  benefits  which  otherwise 
were  payable  thereafter.  The  District 
Court  awarded  the  Administrator  sum- 
mary judgment,  the  veteran  appealed, 
and  while  the  appeal  was  pending  the 
1940  version  of  Section  211(a)  was 
enacted.**  The  Administrator  then 
moved  for  dismissal  of  the  appeal  for 
lack  of  jurisdiction,  urging  that  the  sec- 
tion "has  the  effect  of  depriving  the 
courts  of  jurisdiction  to  review  decisions 
of  the  Administrator-  in-  all  cases  and 
notwithstanding  the  appeal,  as  in  the 
present  case,  was  perfected  prior  to  the 
time  of  its  enactment/'**  We  granted 
the  motion,  stating: 

We  think  the  Administrator's  posi- 
tion is  correct.  .  .  [The]  bene- 
fits may  be  withdrawn  at  any  time  by 
act  of  Congress,  and  to  make  the  with- 
drawal effective.  Congress  may  in 
turn  withdraw  jurisdiction  from  the 
courts  over  decisions  of  the  Adminis- 
trator in  relation  thereto. 
If.  therefore.  Congress  has  by  the  pas- 


sage of  the  act  withdrawn  jurisdic- 
tion, it  is  of  no  consequence  that  the 
act  became  effective  after  the  trial  be- 
low and  during  the  pendency  of  the 
appeal  in  this  court,  for  the  rule  is 
well  established  that,  where  jurisdic- 
tion conferred  by  statute  is  prohibited 
by  a  later  statute,  jurisdiction  ceases 
and  causes  pending  at  the  time  of  the 
later  enactment  must  be  dismissed.** 

[9, 10]  We  are,  of  course,  mindful  of 
holdings  that  a  change  of  law  does  not 
retroactively  affect  a  proceeding  which 
has  already  been  terminated  by  a  final 
judgment  prior  to  the  change.^*  As  the 
Supreme  Court  has  admonished,  "[i]t  is 
not  within  the  power  of  a  legislature  to 
take  away  rights  which  have  been  once 
vested  by  a  judgment."**  For  "[legis- 
lation may  act  on  subsequent  proceed- 
ings, may  abate  actions  pending,  but 
when  those  actions  have  passed  into 
judgments,  the  power  of  the  legislature 
to  disturb  the  rights  created  thereby 
ceases."  ^^  It  is  evident,  however,  that 
these    precedents    have    no    application 


58.  See  note-  14.  .fi/pro,  and  accompanying 
text. 

59.  74  App-D-C.  at  21.5-216.  122  F.2.1  at 
2C-'S-209. 

60.  Id.  at  216, 122  FJ2d  at  209. 

61.  .See  Ho/lges  v.  Sny.lcr,  261  U.S.  600, 
60.3-604,  43  S.Ct.  4.35,  67  L.E.I.  819 
(1923)  r  MeCnllongh  v.  Virftinia.  172  U. 
S.  102.  123-124,  19  S.Ct.  134,  43  L.E.I. 
SS2  (1.898);  Gray  v.  Cliicago,  I.  &  X. 
R.  R.  {The  Clinton  Bri.lge),  77  U.S.  (10 
WaU.)  454,  463.  19  L.Ed.  969  (1870)  ; 
Pennsylvania  v.  Wheeling  &  Belmont 
Bridge  Co..  59  U.S.  (18  How.)  421.  431. 
436.  15  L.Ed.  435  (1856).  See  also 
Thorpe  v.  Housing  Autliority,  supra  note 
50.  393  U.S.  at  282  n.  43.  89  S.Ct.  518, 
21  L.Ed.2a  474 ;  Greene  v.  United  States. 
supra  note  34.  37G  U.S.  at  160-101.  84 
S.Ct.  615.  11  L.Ed.2<l  576:  Pope  v.  Unit- 
ed States.  .323  U.S.  1,  7-9,  65  S.Ct.  16, 
SO  L.Ed.  3  (1944)  ;  Western  Union  Tel. 
(^o.  V.  Louisville  &  X.  R.  R..  .itipra  note 
56.  258  U.S.  at  19-20.  42  S.Ct.  2.5,8.  66 
L.Ed.  437;  Ma.s.singill  v.  Downs,  4S  U.S. 
(7  How.)  760.  76S.  12  L.Ed.  903  (1S49). 
Cf.  Chase  Securities  Corp.  v.  Donaldson, 
325  U.S.  304,  310-311,  65  S.Ct.  1137.  89 
L.Ed.  1628  (1015)  ;  James  v.  Appel.  192 
U.S.  129,  136-137.  24  S.Ct.  222.  48  L.Ed. 
377  (1904). 


Tlie  rule  statetl  in  text  is  subject  to  an 
exception  in  tiie  case  of  a  '"public  right." 
\vhi<-h  oven  after  its  establishment  by  a 
judgment  may  be  altered  by  subsequent 
legislation.  Hodges  v.  Snyder,  supra,  261 
U.S.  at  603-604,  43  S.Ct.  435.  67  L.Ed. 
819  (injunction  against  maintenance  of 
illejial  school  district  and  issuance  of  its 
bonds)  ;  Western  Union  Tel.  Co.  v.  Louis- 
ville  &  X.  R,  R.,  supra  note  56,  258  U.S. 
at  19-20.  42  S.Ct.  258.  66  L.Ed.  437 
(exertion  of  power  of  eminent  domain  in 
tlie  public  interest)  ;  Rafferty  v.  Smith. 
Bell  &  Co..  257  U.S.  226,  232,  42  S.Ct. 
71.  66  L.Ed.  208  (1921)  (resritution  of 
taxes  allege<lly  illegally  collecteil)  ;  Penn- 
sylvania V.  Wheeling  &  Belmont  Bridge 
Co..  supra,  59  U.S.  (18  How.)  at  431- 
4.36.  15  L.Ed.  435  (abatement  of  obstruc- 
tion to  navigation  of  river).  See  also 
Gr;iy  v.  Chicago.  I.  &  X.  R.  R.  (The 
Clinton  Bridge),  supra,  77  U.S.  (10  Wall.) 
at  462-463,  19  L.Ed.  969.  In  the  view 
we  take  of  the  instant  cases,  it  is  unnec- 
es.sary  to  consider  whether  the  District 
Court's  judgments  would  in  any  event  be 
subject  to  this  exception. 

62.  McCuUough  v.  Virginia,  supra  note  61, 
172  U.S.  at  123,  19  S.Ct.  at  142,  43  L.Ed. 
382. 

63.  Id.  at  123-124,  19  S.Ct.  at  142. 
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here  since,  owing  to  the  instant  appeals, 
the  awards  of  counsel  fees  have  never 
become  final.  Surely  counsel  had  no  im- 
mutable right  to  payment  of  compensa- 
tion from  government  funds  at  any  time 
prior  to  to  the  entry  of  the  judgments  in 
the  District  Court.**  Nor  did  they  ac- 
quire such  a  right  merely  by  virtue  of 
the  District  Court's  awards,  which  ap- 
pellants have  made  the  object  of  these 
appeals.  "An  appeal  is  not  a  new  suit 
in  the  appellate  court,  but  a  continuation 
of  the  suit  in  the  court  below;"**  it  is 
"a  proceeding  in  the  original  cause,"  ^ 
and  as  such  "is  but  a  step  toward  the  fi- 
nal adjudication  of  the  original  cause, 
which  the  law  allows  quite  as  much  as 
its  allows  a  defense  in  the  first  in- 
stance." *'  Thus  "the  suit  is  pending 
until  the  appeal  is  disposed  of,"  ^  and 
until  disposition  any  judgment  appealed 
from  it  is  still  sub  judice.^  While  so 
remaining,  the  portions  of  the  judg- 
ments in  these  cases  granting  counsel 
fees  were  not  investitures  of  rights  ipso 
facto    unalterable    by    the    legislature.'" 
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Counsel  urge,  however,  that  these  ap- 
peals survived  the  amendment  of  Section 
211(a)  by  reason  of  the  General  Savings 
Statute.''!  That  statute  in  relevant  part 
specifies  that  "[t]  he  repeal  of  any  stat- 
ute shall  not  have-  the  effect  to  release 
or  extinguish  any     .     .  liability  in- 

curred under  such,  statute,  unless  the  re- 
pealing Act  shall  so  expressly  provide," 
and  that  "such,  statute  shall  be:  treated 
as  still  remaining-  in  force  for  the  pur- 
pose of  sustaining  any  proper  action 
.      .  for  the  enforcement  of  such 

.  .  .  liability:  .  .  .  " «  The 
argument  is  that  the  Administrator's 
liability,  which  arose, .  if  at  all,  before 
Congress  changed  Section  211(a),  re- 
mains outstanding  despite  the  change 
and  makes  a  call  upon  the  courts  to  en- 
force it.  Upon  examination,  we  find 
this  contention  to  be  unacceptable. 

Initially,  one  may  wonder  just  how 
the  obligation  asserted  on  appeal — for 
the  payment  of  counsel  fees — could  be 
deemed  a  liability  "incurred  under"  Sec- 


64.  See  text  infra  at  notes  93-97. 

55.  Guif  Ref.  Co.  v.  United  States,  269  U.S. 
V25.  137,  46  S.Ct.  52.  54.  70  L.Ed.  195 
a925>. 

65.  Mackenzie  v.  A.  Engelhard  &  Sons  Co., 
266  U.S.  131.  142,  45  S.Ct.  68,  69,  69 
L.Ed.205  (1924). 

67.  Gulf  Ref.  Co.  v.  United  States,  supra 
note  65.  269  U.S.  at  137,  46  S.Ct.  at  54. 

68.  Mackenzie  v.  A.  Engelhard  &  Sons  Co., 
supra  note  66,  266  U.S.  at  142-143,  45 
S.Ct.  at  69. 

69.  Gulf.  C.  &■  S.  F.  Ry.  v.  Dennis,  auora 
note  51,  224  U.S.  at  505,  32  S.Ct.  542,  56 
L.Ed.  860. 

70.  See  Smallwood  v.  Gallardo,  supra  note 
30.  275  U.S.  at  61,  48  S.Ct.  23,  72  L.Ed. 
152 ;  Western  Union  Tel.  Co.  v.  Louis- 
ville &  X.  R.  R.,  supra  note  56,  258  U.S. 
at  IS,  22,  42  S.Ct.  258,  66  L.Ed.  437; 
Rafferty  v.  Smith,  Bell  &  Co.,  supra  note 
Gl,  257  U.S.  at  232,  42  S.Ct.  71.  66  L.Ed. 
208 ;  American  Steel  Foundries  v.  Tri- 
City  Cent.  Trades  Council,  supra  note  50, 
257  U.S.  at  201,  42  S.Ct.  72,  66  L.Ed. 
1S9  ;  Freeborn  v.  Smith,  69  U.S.  (2  Wall.) 
IGO,  174-175,  17  L.Ed.  922   (1865).     See 


also  Gwin  v.  United  States,  supra  note 
54,  184  U.S.  at  674.  25  L.Ed.  231 ;  Rail- 
road Co.  V.  Grant,  supra  note  56.  98  U.S. 
at  401^02.  22  S.Ct.  526,  46  L.Ed.  741. 

71.  1  U.S.C.  §  109  (1970),  quoted  infra  note 
72. 

72.  "The  repeal  of  any  statute  shall  not 
have  the  effect  to  release  or  extinguish 
any  penalty,  forfeiture,  or  liability  in- 
curred under  such  statute,  unless  the  re- 
pealing Act  shall  so  expressly  provide,  and 
such  statute  shall  be  treated  as  stiU  re- 
maining in  force  for  the  purpose  of  sus- 
taining any  proper  action  or  prosecution 
for  the  enforcement  of  such  penalty,  for- 
feiture, or  liability.  .  The  expiration  of  a 
temporary  statute  shall  not  have  the  ef- 
fect to  release  or  extinguish  any  penalty, 
forfeiture,  or  liability  incurred  under  such 
statute,  unless  the  temporary  statute  shall 
so  e.xpressly  provide,  and  such  statute  shall 
be  treated  as  still  remaining  in  force  for 
the  purpose  of  sustaining  any  proper  ac- 
tion or  prosecution  for  the  enforcement  of 
such  penalty,  forfeiture,  or  liability."  1 
U.S.C.  §  109  (1970).  This  provision  has 
endured  in  substantially  the  same  form 
for  more  than  a  century.  See  Act  of  Feb. 
25,  1871,  ch.  71,  §  4,  16  Stat.  432. 
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tion  211(a)  in  its  pre-amendment  for- 
mulation. For,  in  sharp  contrast  to  the 
statutory  provisions  generating  liability 
for  the  benefits  inuring  to  their  clients 
as  widows  of  deceased  veterans,''^  that 
section  had  nothing  whatever  to  do  with 
counsel  fees.  Moreover,  no  provision  of 
the  veterans  laws  attracting  our  atten- 
tion during  extensive  independent  re- 
search goes  to  the  matter  of  counsel  fees 
for  in-court  service  in  connection  with 
wartime  death  compensation  claims. 
This  is  but  another  way  of  saying  that 
any  "liability"  for  such  fees  must  seek 
its  source  outside  the  scheme  of  those 
laws."-* 

But  even  if  an  obligation  to  compen- 
sate counsel  was  "incurred  under"  veter- 
ans legislation — and  the  underlying  lia- 
bility to  the  clients  and  their  children 
surely  was — the  end  result  is  the  same. 
There  is  a  great  difference,  in  terms  of 
the  General  Savings  Statute,  between 
the  amendment  or  repeal  of  a  statute 
which  confers  substantive  rights  and,  on 
the  ether  hand,,  one  which  removes  the 
jurisdicrion  of  the  court  to  review  ad- 
ministrative adjudications  of  rights. 
The  modification  Congress  effected  by 
amended  Section  211(a)  did  not  "release 
or  exti-gt:i3h"  any  liablity  the  Adminis- 
trator had  either  to  compensation  bene- 
ficiaries or  to  their  lawyers;  rather,  it 
left  the  Administrator's  liabilities  out- 
standing and  litigable,  albeit  in  adminis- 
trative proceedings.  That  it  sealed  off 
judicial  review  of  the  administrative  ac- 
tion did  not  bring  the  General  Savings 
Statute  into  play.  So  much  the  prece- 
dents make  abundantly  clear. 

In  Bruner  v.  United  States,''*  a  civil- 
ian fire  chief  employed  at  a  military  in- 
stallation sued  the  Government  in  a  fed- 
eral district  court  for  overtime  compen- 
sation, invoking  a  provision  of  a  statute 
conferring    concurrent    jurisdiction    on 

73.  And,  of  course,  to  surviving  dependents 
of  deceased  veterans. 

74.  We  do  not  suggest  that  for  this  reason 
alone  a  court  could  not  make  award  of 
reasonable  counsel  fees  if  it  had  jurisdic- 
tion to  act  in  the  premises.  We  simply 
do  not  pass  on  the  question. 


district  courts  and  the  Court  of  Claims 
over  certain  civil  actions  against  the 
United  States.  Congress  had  also  pro- 
vided, however,  that  nothing  in  the  stat- 
ute should  be  taken  as  a  grant  to  dis- 
trict courts  of  jurisdiction  of  cases 
brought  to  recover  fees,  salary,  or  com- 
pensation for  official  services  of  "offi- 
cers" of  the  United  States.  The  plain- 
tiff's theory  was  that  he  was  not  an  "of- 
ficer," but  only  an  "employee,"  of  the 
United  States,  and  so  was  not  affected 
by  the  jurisdictional  exclusion.  After 
the  case  had  reached  the  Supreme  Court, 
Congress  expanded  the  exclusion  to  em- 
brace federal  employees  as  well  as  feder- 
al officers,  thereby  relegating  suits  by 
either  to  the  Court  of  Claims,  without 
any  reservation  of  jurisdiction  over 
pending  cases.  The  Court  rejected  the 
contention  that  the  General  Savings 
Statute  sustained  the  litigation.  "Con- 
gress has  not  altered  the  nature  or  va- 
lidity of  petitioner's  rights  or  the  Gov- 
ernment's liability,"  the  Court  said,  "but 
has  simply  reduced  the  number  of  tribu- 
nals authorized  to  hear  and  determine 
such  rights  and  liabilities."  '* 

It  cannot  be  doubted  that  the  same 
conclusion  follows  where  the  tribunal  to 
which  the  litigation  is  confined  is  an  ad- 
ministrative agency.  In  Hallowell  v. 
Commons,''^  suit  was  brought  in  a  feder- 
al district  court  to  establish  an  equitable 
title  in  the  alleged  heirs  of  an  intestate 
Indian  allottee  of  land  held  in  trust  for 
him  by  the  United  States.  Thereafter, 
Congress  passed  a  law  requiring  the 
Secretary  of  the  Interior  to  ascertain  al- 
lottees' heirs  and  provided,  without  ex- 
ception for  pending  cases,  that  the  Sec- 
retary's decision  would  be  final  and  con- 
clusive. In  dismissing  the  argument 
that  the  General  Savings  Statute  kept 
the  action  alive,  the  Supreme  Court 
pointed  out  that  "the  reference  of  the 

75.  Supi-a  note  56. 

76.  343  U.S.  at  117,  72  S.Ct.  at  5S4. 

77."  239  U.S.  506,   36  S.Ct.  202,  60  L.Ed. 
409  (1916) 
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matter  to  the  Secretary  .  .  .  takes 
away  no  substantive  right,  but  simply 
changes  the  tribunal  that  is  to  hear  the 
case."  ■'''  "In  doing  so,"  the  Court  add- 
ed, "it  evinces  a  change  of  policy,  and  an 
opinion  that  the  rights  of  the  Indians 
can  be  better  preserved  by  the  quasi  pa- 
ternal supervision  of  the  general  head  of 
Indian  affairs."  '* 

The  cases  before  us,  then,  are  not  of 
the  type  that  the  General  Savings  Stat- 
ute safeguards  against  statutory  amend- 
ments, or  repeals.  The  vital  difference 
between  an  alteration  of  substantive  leg- 
islation, to  which  the  statute  might  ap- 
ply, and  legislation  wholly  jurisdictional 
in  character  is  vividly  illustrated  by  De 
La  Rama  Steamship  Company  v.  United 
States.**  During  World  War  II,  the 
War  Shipping  Administration  issued  a 
policy  of  war  risk  insurance,  an  incident 
of  which  was  a  statutorily  conferred 
right  to  prosecute  an  action  for  loss 
thereunder  in  a  federal  district  court. 
Suit  wa3  brought  for  loss  of  a  ship  sunk 
by  enemy  action  and  during  its  pendency 
Congress  repealed  the  legislation.  The 
Supreme  Court  held  that  the  case  fell 
within  the  purview  of  the  General  Sav- 
ings Statute,  but  in  doing  so  carefully 
distinguiahed  cases  like  those  at  bar. 
The  Court  said: 

The  Government  rightly  points  to 
the  difference  between  the  repeal  of 
statutes  solely  jurisdictional  in  their 
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scope  and  the  repeal  of  statutes  which 
create  rights  and  also  prescribe  how 
the  rights  are  to  be  vindicated.  In  the 
latter  statutes,  "substantive"  and 
"procedural"  are  not  disparate  catego- 
ries; they  are  fused  components  of 
the  expression  of  a  policy.  When  the 
very  purpose  of  Congress  is  to  take 
away  jurisdiction,  of  course  it  does 
not  survive,  even  as  to  pending-  suits, 
unless  expressly  reserved.  .'■  . 
If  the  aim  is  to  destroy  a  tribunal  or 
to  take  away  cases  from  it,  there  is  no 
basis  ■  for  finding  saving  exceptions 
unless  they  are  made  explicit.** 

[11]  The  right  to  compensation  con- 
sequent upon  a  veteran's  death  in  war- 
time service  is  a  creature  of  statute. 
Congress  has  provided,  as  the  mecha- 
nism for  consideration  and  disposition 
of  claims  for  such  compensation,  a  pro- 
ceeding before  the  Veterans'  Adminis- 
tration. Prior  to  the  amendment  of  Sec- 
tion 211(a),  the  District  Court's  juris- 
diction to  review  the  Administrator,  and 
our  own  jurisdiction  to  review  the  Dis- 
trict Court,  rested  wholly  upon  the  con- 
struction this  court  had  placed  on  the 
section  in  forfeiture  cases.**  The 
amendment  annulled  that,  construction,*^ 
whereupon  jurisdiction  to  reinstate  for- 
feited benefits  was  lost,  and  with  it  ju- 
risdiction to  award  counsel  fees  out  of 
restored  benefits.**  We  hold  that  the 
General  Savings  Statute  lends  no  assist- 
ance to  these  appeals. 


78.  Id.  at  508,  36  S.Ct.  at  203. 

79.  Id. 

80.  344  U.S.  386,  73  S.Ct.  381,  97  L.Ed.  422 
(1953). 

81.  IJ.  at  300,  73  S.Ct.  at  384.    Tlie  Court 
.added  : 

But  wliere  the  object  of  Congress  was  to 
destroy  rights  in  the  future  wliile  saving 
those  which  liave  accrued,  to  strilje  down 
enforcing  provisions  that  have  special 
relation  to  the  accrued  right  and  as  such 
are  part  and  parcel  of  it,  is  to  mutilate 
that  right  and  hence  to  defeat  rather* 
than  further  the  legislative  purpose.  The 
Government  acknowledges  that  there 
were  special  considenitions,  apart  from 
the    matter   of   interest,    for   giving   the 


insured  under  the  War  Risk  Insurance 
Act  access  to  the  district  courts  rather 
than  relegating  him  to  the  Court  of 
Claims.  In  repealing  the  War  Risk  In- 
surance Act  among  numerous  other  stat- 
utes. Congress  was  concerned  not  with 
jurisdiction,  not  with  the  undesirability 
of  the  district  courts  and  the  suitability 
of  tiie  Court  of  Claims  as  a  forum  for 
suits  under  that  Act.  It  was  concerned 
with  terminating  war  powers  after  the 
"shooting  war"  had  terminated. 
Id.  at  390-391,  73  S.Ct.  at  384. 

82.  See  text  supra  at  notes  17-21. 

83.  See  Part  II,  supra. 

84.  See  Part  III,  supra. 
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VI 


[12, 13]  In  holding  that  the  amend- 
ment of  Section  211(a)  defeats  the  coun- 
sel fee  awards  made  by  the  District 
Court,  we  do  not  mean  to  imply  that  the 
Constitution  leaves  for  Government  an 
unrestricted  range  when  it  engages  in 
doling  out  public  funds.  "To  character- 
ize an  act  of  Congress  as  conferring  a 
'public  benefit'  does  not,  of  course,  im- 
munize it  from  scrutiny  under  the  Fifth 
Amendment,"  **  nor  does  it  license  Con- 
gress to  "exercise  its  power,  to  modify 
the  statutory  scheme  free  of  all  constitu- 
tional restraint."  **  The  interest  of  a 
potential  recipient  may  well  be  "of  suf- 
ficient substance  to  fall  within  the  pro- 
tection from  arbitrary  governmental  ac- 
tion afforded  by  the  Due  Process 
Clause."  ^"^  That  interest  may  also  com- 
mand the  respect  which  due  process  of 
law  enjoins  even  in  matters  purely  proce- 
dural in  character.** 

[14-16]  But  due  process  in  this  area 
does  not  mean  inexorably  that  a  recipi- 
ent has  '"such  a  right  in  benefit  payments 
zs  would  make  everj-  defeasance  of  'ac- 
crjed'  interests"  a  violation.**  "Nor," 
of  course,  "does  an  expectation  interest 
in  pabiic  benefits  confer  a  contractual 
n'g-ht  to  receive  the  expected  amounts."  ^ 

85.  Riebanlson  v.  Belcher,  404  U.S.  78,  81, 
92  S.Ct.  254.  257,  30  L.Ed.2d  231  (1971). 
See  also  Goldberg  v.  Kelly,  297  U.S.  254. 
261-263,  90  S.Ct.  1011,  25  L.Ed.2d  287 
(1970). 

86.  Flemmmg  v.  Nestor,  363  U.S.  603,  611. 
SO  S.Ct.  1367,  1373,  4  L.Ed.2d  1435 
(1960). 

87.  Id.  See  also  Richardson  v.  Belcher, 
supra  note  85.  404  U.S.  at  81.  92  S.Ct. 
at  257. 

88.  Goldberg  v.  Kelly,  supra  note  85,  397 
U.S.  at  261-265,  90  S.Ct.  1011,  25  L.Ed. 
2d  287. 

89.  Richardson   v.   Belcher,   supra   note  85, 
404  U.S.  at  80,  92  S.Ct.  at  256.    See  also 
Flemming  v.  Nestor,  supra  note  86.  363  . 
U.S.  at  611,  80  S.Ct.  1367. 

90.  Richardson  v.  Belcher,  supra  note  85, 
404  U.S.  at  80,  92  S.Ct.  at  257. 

91.  Goldberg  v.  Kelly,  snpro  note  85,  397 
U.S.  at  262  n.  8,  90  S.Ct.  at  1017. 


And  while  "[i]t  may  be  realistic 
today  to  regard  welfare  entitlements 
as  more  like  'property*  than  a  'gra- 
tuity,' "  91  "the  analogy  drawn  . 
between  social  welfare  and  'property* 
cannot  be  stretched  to  im- 
pose a  constitutional  limitation  on  the 
power  of  Congress  to  make  substan- 
tive changes  in  the  law  of  entitlement  to 
public  benefits."®* 

[17,18]  Counsel  have  not  under- 
taken to  identify  any  constitutional  im- 
pediment to  operation  of  amended  Sec- 
tion 211(a)  upon  their  claims  for  com- 
pensation, nor  do  we  perceive  any. 
Members  of  the  bar  who  voluntarily 
serve  indigent  parties  in  meritorious  lit- 
igation honor  one  of  the  noblest  tradi- 
tions of  the  legal  profession,  and  for 
that  they  deserve  the  highest  commenda- 
tion. They  also  earn  sympathetic  con- 
sideration by  the  courts  of  requests  for 
reasonable  recompense  in  situations 
wherein  the  courts  are  empowered  to  en- 
tertain them.  The  fact  remains,  none- 
theless, that  no  right  to  compensation 
from  public  monies  for  legal  services 
rendered  private  litigants  springs  from 
the  Constitution.^^  and  that  the  service 
levies  on  the  federal  treasury  only  in  the 
event  and  to  the  extent  that  a  statute 
authorizes  it.**    It  is  largely  because  of 

92.  Richardson  v.  Belcher,  supra  note  85, 
404  U.S.  at  81,  92  S.Ct.  at  257. 

93.  United  States  v.  Dillon,  346  F.2d  633  -r 
(9th   Cir.    1965),   cert,   denied.   382  U.S.  .- 
978,  86  S.Ct.  550,  15  L.Ed.2d  469  (I<)86)  ;  ,., 
Jackson  v.  State,  413  P.2d  488,  490  (Sup.    " 
Ct.Alaska   1966)  ;    State  v.   Clifton,   247    •" 
La.  495,  172  So.2d  657.  667  (1965)  ;  State 

V.  Davis,  270  N.C.  1,  153  S.E.2d  749,  757,  . 
cert,  denied,  Nivens  v.  North  Carolina,  389 
U.S.  828,  88  S.Ct.  87,  19  L.Ed.2d  84 
(1967)  ;  Scott  v.  State,  216  Tenn.  375, 
392  S.\V.2d  6S1,  6S5-687  (1965)  ;  Presby 
V.  Klickitat  County,  5  Wash.  329,  31  P. 
876,  877  (1892). 

94.  Miller  v.  Pleasure,  296  F.2d  283,  284 
(2d  Cir.  1961),  cert,  denied,  370  U.S.  964. 
82  S.Ct.  1592,  8  L.Ed.2d  830  (1962)  : 
Dolan  V.  United  States,  351  F.2d  671  (5th 
Cir.  1965)  ;  United  States  v.  Dillon,  an- 
pra  note  93.  See  also  United  States  v. 
Thompson,  356  F.2d  216,  227  n.  12  (2d 
Cir.),  cert,  denied,  384  U.S.  964,  86  S.Ct. 
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these  considerations  that  any  endeavor 
to  pin  a  constitutional  violation  on 
amended  Section  211  (a) 's  destruction  of 
the  withheld  compensation  benefits  as  a 
fund  from  which  counsel  fees  might 
have  been  paid  in  these  cases  is  almost 
immediately  doomed  to  failure. 

We  have  no  question  of  impairment  of 
the  obligations  of  a  preexisting  con- 
tract.**  As  to  the  Government  there 
was  none,  and  even  if  counsel  had  valid 
contractual  arrangements  with  their 
clients  for  payment  of  fees,  that  conclu- 
sion would  not,  be  altered^  -Counsel,  as 
we  have  said,  have  no  claim  to  payment 
from  federal  monies,,  and  no  contract 
with  their  clients  could  confer  such  a 
right.  And  while  a  vested  cause  of  ac- 
tion, whether  emanating  from  contract 
or  common  law  principles,  may  consti- 
tute property  beyond  the  power  of  the 
legislature  to  take  away,*«  that  precept 
cannot  benefit  counsel  here.  Section 
211Ca)  left  unimpaired  any  litigable 
claini  of  counsel  against  their  clients,^' 

1591.  16  LuEd.2d  675  (1965).  See  also 
the  nomeroas  oas«s  collected  in  Annot.,  21 
A.L.R.3.1  819.  S22-29  (1968). 

95.  S«e  MeOe  v.  International  Life  Ins. 
':o_  .?S5  UJS.  220.  224,  78  S.Ct.  199,  2 
LX.L2d  223  (1957)  :  w;  B.  Worthen  Co. 
V.  Thomas,  292  U.S.  426,  431-432.  54  S. 
Ct.  S16.  78  L.Ed.  1344  (1934)  ;  Freelan.l 
7.  Williams,  131  U.S.  405.  413-420.  9 
S.Ct.  763,  33  LuEd.  193  (1889) . 

96.  Graham  v.  (JoodceU.  282  U.S.  409,  426, 
51  S.Ct.  186,  75  L.Ed.  415  (1931)  (cause 
of  action  for  an  amount  due)  ;  Forbes 
Pioneer  Boat  Line  v.  Everglades  Drain- 
age Dist.,  258  U.S.  338,  339.  42  S.Ct.  325, 
66  L.Ed.  647  (1922)  (cause  of  action  for 
tolls  unlawfully  collected)  ;  Angle  v.  Chi- 
cago. St.  M.  &  O.  Ry.,  151  U.S.  1,  2^26, 
14  S.Ct.  240,  38  L.Ed.  55  (1894)  (cause 
of  action  for  damages).  See  also  Gibbes 
V.  Zimmerman,  290  U.S.  326,  332,  54  S. 
Ct.  140,  78  L.Ed.  342  (1933). 

97.  We  intimate  no  view  as  to  the  situation 
of  counsel  and  their  clients  inter  se. 

98.  Milliken  v.  Gleason,  332  F.2d  122,  123 
(1st   Cir.    1964),   cert,    denied,    379   U.S. 
1002,    85    S.Ct.    723.     13    L.Ed.2d    703     " 
(1965)  ;    Smith  v.  United  States,  S3  F.2d 
631.  639  (8th  Cir.  1936)  ;    United  States 

V.  Robinson,  103  F.2d  713.  715  (9th  Cir. 
1939)  ;    United  States  v.  Daubendiek.  25 
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and  in  any  event  the  federal  treasury  is 
not  available  as  a  source  for  satisfaction 
of  the  claim. 

[19]  We  conclude  that  the  fact  that 
adjudication  of  claims  for  noncontrac- 
tual benefits  is  confided  to  the  Adminis- 
trator of  Veterans'  Affairs  does  not 
alone  afford  ground  for  constitutional 
complaint.  Courts  before  which  the  con- 
stitutionality of  predecessor  provisions 
or  counterparts  of  new  Section  211(a) 
has  been  questioned  have  uniformly  up- 
held those  provisions.^*  The  array  of 
decisions  doing  so  prominently  includes 
several  of  our  own,^*  and  we  are  not  dis- 
posed to  discard  them  even  if  we  were 
free  to  do  so.*"* 

[20,21]  The  constitutional  adjudica- 
tions find  common  ground  in  the  thesis, 
as  expressed  by  the  First  Circuit,  that 
"veterans'  benefits  are  gratuities  and  es- 
tablish no  vested  rights  in  the  recipients 
so  that  they  may  be  withdrawn  by  Con- 
gress at  any  time  and  under  such  condi- 
tions    as     Congress     may     impose."  **>* 

F.R.D.  50.  54  (N.D.Iowa  1959)  ;  Stein- 
masel  v.  Unite<l  States,  202  F.Supp.  3.35, 
337  (D.S.D.1962).  See  also  the  cases 
cited  infra  note  99.  See  also  Strong  v. 
United  States,  155  F.Supp.  468  (D.Mass. 
1957),  api>eal  dismissed,  356  U.S.  226,  78 
S.Ct.  709,  2  L.Ed.2(l  712  (1958). 

99.  Halm  v.  Gray,  supra  note  20,  92  U.S. 
App.D.C.  at  190,  2a3  F.2d  at  626;  Slo- 
cumb  V.  Gray,  supra  note  16,  86  U.S.App, 
D.C.  at  S,  179  F.2d  at  34 ;  Van  Home  v. 
Hines,  supra  note  20,  74  App.D.C.  at  216, 
122  F.2d  at  209 ;  Bamett  v.  Hinea,  SMpra 
note  16,  70  App.D.C.  at  220.  105  F.2d 
at  99. 

100.  See.  e.  g..  Insurance  Agents'  Int'l  v. 
NLRB,  104  U.S.App.D.C.  218.  260  F.2d 
73G  (1958).  aff'd.  361  U.S.  477,  80  S.Ct. 
419,  4  L.Ed.2d  454  (1960)  ;  Davis  v.  Peer- 
less Ins.  Co.,  103  U.S.App.D.C.  125,  127. 
255  F.2d  534,  536  (1958). 

101.  Milliken  v.  Gleason.  supra  note  98,  332 
F.2d  at  123.  See  also  Hahn  v.  Gray,  su- 
pra note  20.  92  U.S.App.D.C.  at  190.  203 
F.2d  at  626;  Slocumb  v.  Gray,  supra 
note  16,  80  U.S.App.D.C.  at  8,  179  F.2d 
at  34;  Van  Home  v.  Hines,  supra  note 
20,  74  App.D.C.  at  216,  122  F.2d  at  209 ; 
Barnett  v.  Hines,  supra  note  16,  70  App. 
D.C.  at  220,  105  F.2d  at  99;  Smith  v. 
United  States,  svpra  note  98,  83  F.2d  at 
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That  proposition  had  its  origin  in  a  line 
of  Supreme  Court  decisions, i"-  and  de- 
spite possible  indication  that  that  thesis 
may  be  waning,!"^  we  are  obliged  to  ac- 
cept it  unless  and  until  it  is  disapproved. 
We  think,  too,  that  there  is  another  predi- 
cate possessing  at  least  an  equal  mea- 
sure of  vitality.  The  Supreme  Court 
has  declared  that  "the  United  States, 
when  it  creates  rights  in  individuals 
against  itself,  is  under  no  obligation  to 
provide  a  remedy  through  the 
courts;"***  "it  may,"  instead,  "provide 
an  administrative  remedy  and  make  it 
exclusive.  .      .  "  nw     That   is   pre- 

cisely what  Congress  did  in  the  current 
version  of  Section  211(a),  and  Congress 
was  well  within  its  legislative  preroga- 
tives when  it  did  so. 

In  summary,  we  hold   that  amended 
Section  211(a),  properly  construed,  out- 

639 ;  Unite<]  States  v.  Robinson,  supra 
note  9S.  103  F.2tl  at  715 ;  Unitetl  States 
V.  DaudeBfliek,  snpra  note  98,  23  F.R.D. 
at  54 ;  Sretamasel  v.  Unite<l  States,  supra 
note  98.  202  F.Snpp.  at  337. 

102.  The  ieaiier  in  this  decisional  line  is 
Lynch  v.  United  States.  292  U.S.  571, 
54  S.Ct.  S4«>,  78  LJEd.  14:W  (1934),  where 
the  Coart  distingtiisbed  between  pension- 
type  b«j«nts  and  rights  under  War  Risk 
Insnrantn^: 

TTar  Risfc  Insnranoe,  while  resembling 
in  be&evolent  purpose  i>ensions,  compen- 
sation allowances,  hospital  and  other 
privileges  aeeonled  to  former  members 
of  the  Army  and  Navy  or  their  depend- 
ents, differs  from  them  fundamentally 
in  legal  incidents.  Pensions,  compensa- 
tion allowances,  and  privileges  are  gra- 
tuities. They  involve  no  agreement  of 
parties;  and  the  grant  of  them  creates 
no  vested  right.  The  benefits  conferred 
by  gratuities  may  be  redistributed  or 
withdrawn  at  any  time  in  the  discretion 
of  Congress.  ...  On  the  other 
hand,  war  risk  policies,  being  contracts, 
are  property  and  create  vested  rights. 
The  terms  of  these  contracts  are  to  be 
found  in  part  in  the  policy,  in  part  in 
the  statutes  under  which  they  are  is- 
sued and  the  regulations  promulgated 
thereunder. 
Id.  at  57&-577.  54.  S.Ct.  at  842  (citations 
omitted).  The  characterization  of  pen- 
sion-type benefits  as  gratuities  drew  upon 
earlier  decisions  to  the  .same  effect.  Unit- 
ed States  v.  Cook,  257  U.S.  523,  527,  42 


laws  pending  as  well  as  future  judicial 
reviews  of  the  Administrator's  determi- 
nations on  claims  for  noncontractual 
benefits;  that  the  District  Court's 
awards  of  fees  to  counsel,  as  non-final 
judgments,  are  intercepted  by  the 
amendment  to  the  same  extent  that  the 
underlying  awards  of  benefits  would 
have  been;  and  that  Congress  was  con- 
stitutionally free  to  legislate  these  con- 
sequences. Our  consequent  lack  of  ju- 
risdiction renders  both  unnecessary  and 
improper  any  consideration  of  other 
objections  appellants  advance  against  al- 
lowance of  the  fees. 

The  fee  awards  appealed  from  are  va- 
cated and  the  appeals  are  dismissed  for 
lack  of  jurisdiction. 

So  ordered. 

S.Ct.  2(X),  66  L.Ed.  350  (1922)  ;  Frisbie 
V.  United  States,  157  U.S.  160,  166,  15 
S.Ct.  5S6,  39  L.Ed.  657  (1895)  ;  United 
States  V.  Teller,  107  U.S.  64,  68,  2  S.Ct. 
39,  27  L.Ed.  352  (1882). 

103.  See  Goldberg  v.  Kelly,  supra  note  85, 
397  U.S.  at  261-264.  90  S.Ct.  1011,  30  L. 
Ed.2d  231. 

1 04.  United  States  v.  Babcock,  250  U.S.  328, 
331.  39  S.Ct.  464.  465,  63  L.Ed.  1011 
(1919)  (servicemen's  claims  for  property 
damage  occasioned  in  military  service). 
See  also  Dismuke  v.  United  States,  297 
U.S.  167,  171-172,  56  S.Ct.  400,  80  L.Ed. 
561  (1936)  (claim  under  Civil  Service 
Retirement  Act)  ;  Butte,  A.  &  P.  Ry.  v.  ■ 
United  States,  290  U.S.  127,  142-143,  54 
S.Ct.  108,  78  L.Ed.  222  (1933)  (claim  for 
reimbursement)  ;  Work  v.  United  States 
ex  rel.  Rives,  267  U.S.  175,  181-182,  45 
S.Ct.  252,  69  L.Ed.  561  (1925)  (claim 
for  reimbursement)  ;  Milliken  v.  Gleason, 
supra  note  98,  332  F.2d  at  123  (claim  for 
veterans'  benefits).  And  see  Stark  v. 
Wickard,  321  U.S.  288,  306,  64  S.Ct.  559, 
88  L.Eil.  733  (1944)  ;  Tutun  v.  United 
States,  270  U.S.  568,  576-577,  46  S.Ct. 
423,  70  L.Ed.  738  (1926)  ;  Reaves  v. 
Ainsworth,  219  U.S.  296,  306,  31  S.Ct. 
230,  55  L.Ed.  225  (1911). 

105.  Dismuke  v.  United  States,  supra  note 
404,  297  U.S.  at  172,  56  S.Ct.  at  403. 
See  also  Tutun  v.  United  States,  supra 
note  104,  270  U.S.  at  576,  46  S.Ct.  425, 
70  L.Ed.  738;  Milliken  v.  Gleason,  supra 
note  98,  332  F.2d  at  123. 
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STATEMENT  OF 
FRANCIS  W.  STOVER,  DIRECTOR 
NATIONAL  LEGISLATIVE  SERVICE 
VETERANS  OF  FOREIGN  WARS  OF  THE  UNITED  STATES 

TO  THE 

SUBCOMMITTEE  ON  REPRESENTATION  OF  CITIZENS'  INTERESTS 
COMMITTEE  ON  JUDICIARY 
UNITED  STATES  SENATE 

WITH  RESPECT  TO  LEGAL  FEES  PERMITTED  BY  VETERANS  ADMINISTRATION     NOVEMBER  29,  1973 
MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 

Thank  you  for  the  privilege  of  presenting  the  views  of  the  Veterans  of  Foreign 
Wars  regarding  the  subject  of  legal  fees  permitted  under  Veterans  Administration 
regulations. 

The  position  of  the  V.F.W.  is  determined  by  resolutions  approved  by  the  delegates 
at  our  annual  National  Conventions. 

At  our  most  recent  convention  which  was  held  in  New  Orleans,  Louisiana,  August  17  -  ' 

24,  1973,  a  resolution  was  unanimously  approved  by  the  delegates  representing  more 

than  1.8  million  members,  identified  as  V.F.W.  Resolution  No.  726,  which  reads  as 

follows: 

COURT  REVIEW  OF  VA  CLAIMS 

WHEREAS,  the  system  of  adjudicating  veterans  benefits  has  worked  extremely  well 
and  has  proved  satisfactory  to  Congress,  veterans,  and  their  dependents,  and 

WHEREAS,  previous  Congresses  have  considered  bills  providing  for  the 
establishment  of  a  special  court  to  consider  veterans  claims  after  they  have 
been  finally  acted  upon  by  the  Veterans  Administration;  and 

WHEREAS,  previous  Congresses  have  considered  bills  providing  for  the  payment 
of  reasonable  fees  to  members  of  the  bar  who  represent  veterans  before  the 
proposed  Court  of  Veterans  Appeals  or  the  United  States  District  Court;  and 

WHEREAS,  after  lengthy  hearings  on  these  proposals  in  previous  Congresses 
which  the  Veterans  of  Foreign  Wars  strongly  opposed  for  many  reasons  including 
the  lack  of  evidence  demonstrating  the  need  for  a  Veterans  Appeals  Court;  and 

WHEREAS,  there  are  presently  pending  in  the  93rd  Congress  several  proposals 
to  establish  a  Court  of  Veterans  Appeals  similar  to  the  measures  and  provisions 
for  attorney  fees  considered,  but  not  acted  upon,  by  previous  Congresses;  now 
therefore 
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BE  IT  RESOLVED,  by  the  74th  National  Convention  of  the  Veterans  of  Foreign 
Wars  of  the  United  States  that  we  reaffirm  the  position  taken  in  opposition 
to  proposals  to  establish  a  Court  of  Veterans  Appeals  or  the  right  of  a 
veteran  to  appeal  his  claim  for  veterans  benefits  to  a  United  States  Court. 

Please  note  that  one  of  the  provisions  of  V.F.W.  Resolution  No.  726  is  to  oppose 
increasing  the  maximum  amount  which  can  be  charged  by  attorneys  who  may  represent 
veterans  and  other  claimants  before  the  Veterans  Administration. 

This  position  has  been  a  continuing  one  for  the  V.F.W.  for  many  years. 
Underlying  justification  for  continuing  the  $10  maximum  fee  payable  to  attorneys 
rests  on  the  premise  that  V.F.W.  members  do  not  want  any  part  of  veterans  assistance 
payments,  such  as  compensation,  pension,  and  GI  Bill  assistance,  to  be  paid  to 
attorneys,  thereby  reducing  the  amount  of  assistance  intended  by  Congress  when  it 
approved  the  veterans  program. 

As  this  Subcommittee  is  aware,  the  question  of  attorney  fees  is  intimately 
bound  up  in  the  broad  range  of  veterans  rights  and  benefits  as  embodied  in  Title  38, 
U.S.  Code.  An  increase  of  maximum  legal  fees  which  may  be  charged  for  represent- 
ing a  veteran  or  his  dependent  before  the  Veterans  Administration  will,  in  turn, 
reduce  the  amount  of  the  veteran's  assistance. 

It  is  strongly  recommended,  therefore,  that  before  this  Subcommittee,  or  the 
full  Judiciary  Committee,  takes  any  action  regarding  changing  the  maximum  legal  fee 
permitted  for  representing  claimants  before  the  VA,  the  matter  should  be  thoroughly 
reviewed  by  your  companion  Veterans'  Affairs  Committee.  The  maximum  $10  fee  has 
been  in  effect  for  a  long  time.  There  has  been  no  evidence  which  has  reached  the 
V.F.W.  which  can  be  construed  as  demonstrating  any  need  to  change  this  legal 
maximum.   We  believe  a  major  reason  for  the  successful  representation  of  veterans 
before  the  VA  regarding  claims  assistance  is  because  of  our  V.F.W.  nationwide 
network  of  highly  competent  and  effectivf,. service  officers.  The  V.F.W.  has  one  or 
more  Service  Officers  in  each  VA  Regional  Office  and  many  Veterans  Administration 
hospitals  to  help  veterans  in  obtaining  veterans  assistance  authorized  by  Congress. 
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There  is  no  charge  for  this  assistance  and  it  is  available  to  any  and  all  who 
ask  for  it  regardless  of  whether  or  not  such  person  is  entitled  to  membership 
in  our  organization. 

In  summary,  the  question  of  maximum  legal  fees  for  lawyers  who  represent 
veterans  and  other  claimants  before  the  VA  having  claims  for  assistance  goes  far 
beyond  the  mere  question  of  fees  and  should  be  referred  to  the  Committee  on  Veterans' 
Affairs.   In  this  way  the  broad  range  of  veterans  programs  will  be  considered 
together  with  the  basic  question  of  what  effect,  if  any,  increasing  maximum  legal 
fees  will  have  on  other  veterans  rights,  benefits  and  programs. 

Thank  you  for  the  privilege  of  presenting  this  statement. 
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Senator  Tunxey.  Our  next  witness  is  Charles  Mattingly,  deputy 
director,  National  Legislative  Commission  of  The  American  Legion ; 
accompanied  by  Edward  Golembieski,  director,  Veterans  Affairs  and 
Rehabilitation  Commission  of  the  American  Legion. 

STATEMENT  OF  CHARLES  E.  MATTINGLY,  DEPUTY  DIRECTOR,  NA- 
TIONAL LEGISLATIVE  COMMISSION,  THE  AMERICAN  LEGION; 
ACCOMPANIED  BY  EDWARD  GOLEMBIESKI,  DIRECTOR,  VETERAN 
AFFAIRS  AND  REHABILITATION  COMMISSION,  THE  AMERICAN 
LEGION 

Mr.  Mattingly.  Mr.  Chairman  and  members  of  the  subcommittee, 
the  American  legion  appreciates  the  opportunity  to  present  its  view 
and  recommendations  on  the  system  of  payment  of  legal  fees  in 
connection  witli  veterans  benefits  under  title  38,  U.S.  Code,  Section 
304(c). 1 

Payments  of  attorneys'  fees  in  connection  with  veterans'  benefits 
has  been  the  subject  of  considerable  study  and  concern  by  the  Ameri- 
can Legion  through  its  National  Veterans  Affairs  and  Rehabilitation 
Commission  for  several  years. 

Accompanying  me  is  the  director  of  that  commission,  Mr.  Edward 
H.  Golembieski  who  participated  in  some  of  these  past  studies,  and 
who  will  present  our  formal  statement  on  the  subject  this  morning. 

Mr.  Golembieski  is  Avith  me,  and  he  is  prepared  to  summarize  his 
statement. 

Senator  Tunney.  Thank  you  very  much.  I  appreciate  that  very 
much. 

Mr.  Golembieski.  INIr.  Chairman,  thank  you. 

I  think  that  Mr.  Corcoran,  the  VA's  general  counsel,  has  left  his 
fingerprints  over  parts  of  my  testimony,  but,  as  you  can  see,  we  do  go 
into  the  history  of  the  attorneys'  fees  and  possibly  some  of  the  pen- 
alties and  so  on  imposed  by  law  where  certain  provisions  are  vio- 
lated by  attorneys  or  agents  and /or  accredited  representatives. 

I  will  try  to  update  a  little  bit  some  of  the  studies  that  have  been 
done  on  the  adequacy  of  the  attorneys'  fees.  I  think  one  of  them 
most  recently  that  I  have  is  in  reference  to  the  U.S.  Veterans  Advi- 
sory Commission  that  was  appointed  by  the  former  administrator, 
William  G.  Driver.  This  commission  had  11  public  hearings  in  sev- 
eral regions  of  the  United  States,  with  one  final  one  here  in  Wash- 
ington, D.C.  It  received  some  1,400  recommendations  from  individu- 
als andi/or  members  of  the  bar  concerning  veterans  benefits. 

Now,  of  the  members  of  the  bar,  I  think  they  had  only  three 
witnesses  who  appeared  who  discussed  the  question  of  adequacy  of 
attorney  fees.  Recommendation  No.  71  of  the  Veterans  Advisory 
Committee  spoke  against  — well,  it  said  that  the  Commission  recom- 
mends that  there  should  be  no  change  in  the  law  pertaining  to  attor- 
neys' fees  for  handling  cases  before  the  Veterans  Administration. 

We  realize,  INIr.  Chairman,  that  the  problem  of  fees  is  important. 
Frequently,  there  is  no  monetary  benefit  gained  by  a  favorable  deci- 
sion of  the  administrator — where  the  question  of  service  connection 


1  38  U.S.C.  3404(c)  set  out  in  full  at  p.  519. 
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only  is  involved.  Often  the  monetary  recovery  is  small.  Thus,  veter- 
ans and  their  dependents  are  not  in  a  position  to  pay  substantial 
fees. 

On  the  other  hand,  if  attorney  fees  are  severely  limited,  as  they 
are  now  in  claims  with  the  Veterans  Administration,  it  would  be 
difficult,  if  not  impossible,  to  engage  an  attorney  to  represent  the 
veteran's  interest,  and  if  so  the  fee  would  necessarily  have  to  be  sub- 
stantial. 

Quite  obviously,  attorneys  would  not  have  office  space  in  a  Veter- 
ans Administration  office.  Consequently  they  would  not  be  able  to 
give  their  client's  claim  the  day-to-day  attention  that  the  usual  serv- 
ice organization  representative  gives. 

Some  idea  of  the  volume  of  the  work  that  is  handled  by  the 
accredited  representatives  is  covered  in  a  House  committee  report  on 
the  disposition  of  claims  by  regional  offices  for  the  month  of  April 
1966.  This  involved  compensation  and  pensions  only.  Of  the  total 
86,213  claims,  some  24.2  percent  of  the  claimants  were  not  repre- 
sented either  by  a  veterans  assistance  officer  of  the  Veterans  Admin- 
istration or  by  an  accredited  representative.  But  in  that  particular 
total,  the  American  Legion  represented  28.6  percent  of  the  claims 
that  had  been  filed. 

In  the  Board  of  Veterans  Appeals  in  fiscal  year  1973  for  our 
report  to  the  Congress  through  our  national  adjunct,  we  note  that 
the  Board  had  almost  30,000  cases  that  they  had  disposed  of,  and  of 
that  number,  the  American  Legion  had  made  representations  on 
7,031,  I  think  it  was,  and — when  you  include  remanded  decisions  and 
so  on — we  had  what  we  think  were  favorable  decisions  in  some  2,400 
cases. 

We  also  have  national  staffs  in  the  insurance  section  of  St.  Paul 
and  Philadelphia  Veterans  Administration  Centers,  and  in  that  par- 
ticular area,  we  had  reviewed  some  almost  7,300  cases.  We  had  pre- 
sented 2,755  claims  for  waiver  of  premiums  and  also  for  death  insur- 
ance proceeds. 

We  provide  representation,  too,  before  the  Boards  for  Correction 
of  Military,  Naval,  and  Air  Force  Records,  under  10  U.S.C.  1552 
and  in  the  Discharge  Review  Boards  under  section  1553  of  that  title. 
According  to  our  fiscal  report  for  1973,  we  had  approximately  2,100 
cases. 

Of  course,  before  those  Boards,  the  veteran  does  have  the  right  to 
engage  an  attorney,  and  the  court  decides  the  fee  that  is  payable. 

We  have  reviewed  the  situation  of  attorneys'  fees,  and  from  our 
standpoint,  we  do  oppose  any  change  in  the  attorney's  fees  limita- 
tion that  is  presently  imposed  by  law\  Our  main  concern,  in  reviewing 
everything  that  the  legion  has  done  since  the  World  War  Veterans 
Act  of  1924  in  this  area,  is  that  we  are  tremendously  afraid  of  the 
development  of  a  so-called  mail  order  business. 

If  someone  makes  an  analysis  of  the  amount  of  work  that  is  done 
in  connection  with  the  development  and  processing  of  a  very  compli- 
cated case,  the  fee  would  necessarily  have  to  be  large,  but  in  a  high 
percentage  of  the  cases — and  I  think  it  is  some  40-odd  or  almost  50 
percent — the  favorable  decision  is  given  merely  on  the  filing  of  an 
application.  We  would  hate  to  see  exorbitant  attorney  fees  applied  in 
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those  situations  where  there  is  no  particular  investment  of  time  and 
knowledge,  et  cetera,  but  merely  the  execution  of  a  form  by  a  sten- 
ographer in  the  attorney's  office. 

That  concludes  my  resume,  Mr.  Chairman. 

Senator  Tunxey.'  I  was  interested  in  your  views  with  respect  to  the 
use  of  attorneys  in  a  situation  where  the  presentation  would  not  nec- 
essarily be  before  the  Veterans  Administration,  but  perhaps  in  court. 

Do  you  feel  that  there  are  situations  where  an  attorney  could  be 
utilized  before  the  courts  as  contradistinct  from  appearing  before 
the  Veterans'  Administration  ? 

Mr.  GoLEMBiESKi.  Mr.  Chairman,  I  think  in  all  candor  that  there 
are  occasions  where  there  is  a  question  of  interpretation  or  applica- 
tion of  law,  and  I  think  that  these  are  the  cases  that  probably  would 
gravitate,  if  it  were  permitted,  to  a  court  of  judicial  review. 

Senator  Tunney.  Well,  of  course,  as  I  understand  the  law  as  it 
applies  to  the  veterans  and  their  benefits,  once  a  decision  is  made  by 
the  Veterans  Administration,  there  is  no  judicial  review  of  that 
decision ;  is  that  correct  ? 

Mr.  GoLEMBiESKi.  It  is  final  in  the  absence  of  new  and  material 
evidence.  A  case  may  be  reopened  on  review  and  probably  have  reas- 
sessment of  the  facts  that  are  available  in  the  file  with  new  material. 
Further  review  may  be  made  and  a  case  may  be  presented  again  for 
consideration. 

Senator  Tuxney.  You  mean  to  the  Veterans  Administration? 

Mr.  GOLEMBIESKI.  Yes,  sir,  and  not  infrequently  there  is  a  change 
in  law  or  change  in  regulation  or  perhaps  a  change  in  philosophy 
that  will  permit  a  reconsideration  of  a  case  and  favorable  considera- 
tion. But  outside  of  the  authority  granted  in  chapter  17  relating  to 
insurance  and  certain  education  cases,  there  is  no  appeal  to  a  higher 
authority,  now. 

Senator  Tuxxey.  You  say  insurance  cases.  There  is  an  appeal  ? 

Mr.  Gol£Mbieski.  Yes,  sir.  This  is  a  contract  between  the  veteran 
and  the  Federal  Government,  and  under  the  provisions  of  chapter  17 
related  to  insurance,  there  is  authority  for  processing  it  to  a  higher 
level  in  court. 

Senator  Tuxxey.  And  lawyers  are  allowed  to  be  paid  by  a  reason- 
able fee? 

Mr.  GoLEMBiESKi.  Yes,  sir.  The  statute  sets  a  fee  limitation.  I 
think  it  is  10  percent  of  the  proceeds  of  the  face  value  of  the  policy. 

Senator  Tuxxey.  You  were  in  the  room  when  Mr.  Nussbaum  was 
talking  about  his  feelings  regarding  representation  by  attorneys  for 
veterans,  and  particularly  as  it  related  to  the  relationship  that  exists 
between  the  Veterans  Administration  and  the  service  organizations, 
and  also  his  feeling  that  there  is  too  great  a  familiarity,  if  you  will 
between  the  two  organizations  to  give  the  veteran  the  kind  of 
redress  that  he  deserves. 

I  think  it  is  fair  to  say  that  Mr.  Nussbaum  would  agreee  that  in 
the  majority  of  cases  it  flows  very  smoothly,  but  in  the  tougher  cases 
there  is  too  great  a  familiarity  to  give  the  kind  of  tough-minded 
consideration  by  the  veterans  organizations  to  the  cases  that  are 
pending  before"^  the  Veterans  Administration.  What  do  you  feel 
about  that  ? 
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Mr.  GoLEMBiESKi.  I  think  I  take  the  contrary  view  that,  if  you 
have  a  well  informed,  accredited  representative,  that  he  is  very 
aggressive  in  the  pursuit  of  that  case,  and  familiarity  plays  no  part 
in  the  adjudication.  In  fact,  many  times  this  familiarity  that  exists 
between  an  expert  accredited  representative  and  a  member  of  the 
rating  board  or  a  person  on  the  adjudication  staif  will  tilt  the  case 
in  the  veteran's  favor.  I  think  possibly  sometimes  the  more  experi- 
enced Veterans  Administration  employee  will  perhaps  let  his  judg- 
ment be  swayed  somewhat  by  the  ai'guments  of  the  accredited  repre- 
sentative. 

Senator  Tunney,  Well,  in  the  typical  case,  the  Veterans 
Administration  unquestionably  has  been  responsive  to  the  kind  of 
representation  which  has  been  given  by  the  veterans  organizations, 
and  certainly  I  think  everyone  agrees  that  the  current  law,  which 
was  designed  to  eliminate  a  problem,  has  succeeded  in  thwarting 
rapacious  lawyers  who  were  attempting  to  suck  the  blood  of  veter- 
ans and  take  exhorbitant  profit  out  for  them.  I  think  that  the  veter- 
ans organizations  through  their  responsiveness  have  done  a  very  fine 
job  for  the  veterans. 

But  I  am  just  wondering  if  you  feel  that  there  should  be  a  choice 
under  any  circumstances  between  the  free  help  that  you  offer  and 
the  help  of  an  attorney,  particularly  in  very  complicated  cases  ? 

Mr.  GoLEMBiESKi.  Again,  in  looking  at  it  objectively,  I  feel  that 
if  the  Congress  could  build  in  adequate  safeguards  to  assure  that 
this  area  is  not  exploited — and  I  am  here  again  thinking  about  the 
situation  of  the  pension  attorneys  that  existed  some  years  ago  that 
did  a  mail  order  business  of  advertising  in  some  of  the  national 
newspapers,  with  an  address  on  Capitol  Hill — but  anyway,  if  safe- 
guards were  built  in  and  if  there  were  adequate  protections  on 
review  of  the  fees,  et  cetera,  by  the  agency  and  perhaps  by  a  court, 
that  it  might  be  a  situation  that  could  be  lived  with. 

Senator  Tunney.  Senator  Cook.^ 

Senator  Cook.  I  think  that  you  have  expressed  your  viewpoint 
well.  I  must  say  that  I  am  concerned  about  one  problem  and  that  is 
the  elimination  of  judicial  review  on  cases  that  are  before  the  Veter- 
ans Administration  in  every  instance. 

This  bothers  me  because  I  do  think  that  judicial  review  can  be  a 
very  valuable  thing,  and  I  recognize  that  the  Congress  decided  to  do 
away  with  judicial  review  because  some  pensions  and  claims  are 
small,  and  certainly  we  don't  want  to  see  our  pensioners  reduced  to 
any  lower  standard  of  living  by  a  lot  of  needless  reviews. 

But  it  does  seem  to  me  that  in  certain  circumstances  judicial 
review  would  be  a  valid  thing. 

Mr.  GoLEMBTESKi.  ]Mr.  Chairman,  I  believe  that  we  could  not  get 
involved  in  this  area  of  attorney  feees  without  perhaps  having  some 
question  on  judicial  review  surfacing,  and  I  have  brought  with  me  a 
copy  of  our  fact  sheet  on  our  position  on  judicial  review.  I  would 
appreciate  it,  sir,  if  this  could  be  made  a  part  of  the  record.  Also, 
we  would  be  very  happy  to  respond  to  any  questions. 

Senator  Tunney.  It  will  follow  your  prepared  statement  in  the 
record. 
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Mr.  GoLEMBiESKi.  I  think  perhaps  one  of  the  great  areas  of 
apprehension  to  us  in  the  area  of  judicial  review  would  be  the  for- 
malizing of  the  process  which  now  is  very  informal.  That  could 
develop  case  law,  and  it  would  necessarily,  I  suppose,  have  to 
strengthen  the  rules  of  evidence.  The  Veterans  Administration  now 
operates  much  on  hearsay  or  secondary  evidence,  which  would  not  be 
admissable  in  a  higher  court. 

Senator  Tun  net.  Thank  you  very  much. 

Well,  I  do  fully  recognize  the  value  of  an  informal  proceeding 
and  we  don't  want  to  do  anything  that  is  going  to  undercut  that, 
because  I  think  that  oftentimes  you  can  get  to  the  heart  of  the 
matter  by  that  method  much  quicker  in  an  informal  proceeding  than 
you  can  in  the  formal  presentation  of  evidence  in  a  court  of  law.  We 
don't  want  to  undercut  that. 

The  only  question  to  me  is  whether  we  should  eliminate  any  possi- 
bility of  judicial  review  in  every  circumstance  as  it  relates  to  a 
claim  before  the  Veterans  Administration,  and  I  am  not  really  at 
the  moment  of  the  state  of  mind  that  I  can  answer  the  question  with 
precision  other  than  in  general  philosophical  terms  that  it  concerns 
me  that,  when  you  have  any  edifice  that  is  completely  immune  from 
review,  it  leads  to  dangers.  That  is  a  philosophical  point,  and  one 
which  I  really  haven't  yet  thought  through  as  it  relates  to  the  prob- 
lems that  we  are  discussing  today. 

Well,  thank  you  very  much. 

Mr.  GoLEMBiESKi.  Thank  you  Mr.  Chairman. 

[Testimony  resumes  at  p.  504.] 

[Statement  of  Charles  E.  Mattingly  and  Edward  H.  Golembieski 
in  full  follows :] 

Statement  of  Charles  E.  Mattingly,  Deputy  Dikector,  National  Legislative 
Commission,  and  Edward  H.  Golembieski,  Director.  Veterans'  Affairs 
AND  Rehabilitation  Commission — October  2,  1973 

Mr.  Chairman  and  Members  of  the  Subcommittee:  The  American  Legion 
appreciates  this  opportunity  to  present  its  views  and  recommendations  on  the 
system  of  payment  of  legal  fees  in  connection  with  veterans  benefits  (38  USC 
Section  304(c)). 

Payment  of  attorneys  fees  in  connection  with  veterans  benefits  has  been  the 
subject  of  considerable  study  and  concern  by  The  American  Legion  through  its 
National  Veterans  Affairs  and  Rehabilitation  Commission  for  several  years. 

Accompanying  me  is  the  Director  of  that  Commission,  Mr.  Edward  H. 
Golembieski,  who  participated  in  some  of  these  past  studies  and  who  will  pres- 
ent our  formal  statement  on  the  subject  this  morning. 

Statement  of  E.  H.  Golembieski 

Mr.  Chairman  and  Members  of  the  Subcommittee :  We  appreciate  your  inter- 
est in  the  views  of  The  American  Legion  on  the  present  system  of  payment  of 
attorney  fees  under  38  USC  3404(c),  as  to  its  advantages  and  disadvantages 
and  as  to  whether  increased  use  of  lawyers  to  assist  veterans  and  their 
dependents  or  survivors  to  secure  benefits  would  be  worthwhile. 

Payment  of  attorney  fees  falls  under  two  provisions  of  title  38,  United 
States  Code.  These  are  Sections  784(g)  and  3404(c). 

Section  784(g)  relates  to  payment  of  fees  to  an  attorney  by  the  insured  or 
beneficiary  in  suits  arising  out  of  contracts  of  National  Service  Life  Insurance, 
United  States  Government  Life  Insurance,  or  yearly  renewable  term  insurance. 
Under  this  subsection,  the  court  determines  and  allows  reasonable  fees  for  the 
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attorneys  of  the  successful  party  or  parties,  but  not  to  exceed  ten  per  centum 
of  the  amount  recovered.  . 

And  Section  3404(c)  provides  that  the  Administrator  of  Veterans  Affairs 
shall  determine  and  pay  fees  to  agents  or  attorneys  recognized  under  this  sec- 
tion in  allowed  claims  for  monetary  benefits  under  laws  administered  by  the 
Veterans  Administration.  Such  fees — 

( 1 )  shall  be  determined  and  prescribed  by  the  Administrator ; 

(2)  shall  not  exceed  $10  with  respect  to  any  one  claim ;  and 

(3)  shall  be  deducted  from  monetary  benefits  claimed  and  allowed. 
VA  regulations  in  38  CFR  14.655  provide — 

"Except  where  prohibited  by  law  and  except  in  those  cases  where  the  person 
has  been  recognized  in  a  particular  claim,  or  has  been  recognized  in  an  insur- 
ance claim  without  having  been  regularly  recognized  as  an  attorney  or  agent 
by  the  Administrator  of  Veterans  Affairs,  and  except  in  accrued  claims  and 
burial  claims,  a  fee  of  $10  in  an  original  claim  for  monetary  benefits  under  the 
statutes  administered  by  the  Veterans  Administration  and  a  fee  of  $2  in  a 
claim  for  increase  for  such  benefits  will  be  payable  to  the  agent  or  attorney  of 
record  in  an  allowed  claim.  In  the  excepted  cases  referred  to  above,  no  fee 
whatever  may  be  paid  to  or  charged  by  an  agent  or  attorney. 

With  respect  to  expenses  incurred  by  an  attorney  or  agent,  38  CFR  14.650 
provides  that  when  an  attorney,  agent,  or  other  person  incurs  any  expense  in 
the  prosecution  of  a  claim,  he  must  file  a  sworn  itemized  account  of  such 
expense  with  the  Veterans  Administration  to  be  retained  in  the  claims  file  as 
part  of  the  permanent  record,  and  secure  the  approval  thereof,  before  demand- 
ing or  receiving  reimbursement  from  the  claimant,  by  the  adjudication  ofiicer, 
or  his  designate.  Notice  of  the  action  taken  in  all  cases  shall  be  transmitted  to 
the  attorney  concerned  by  the  service  handling  the  claim. 

A  review  of  the  statutes  relating  to  veterans  benefits  indicates  that  the  pro- 
tection of  disabled  servicemen  by  the  Federal  Government  has  a  long  history. 
Shortly  after  the  adoption  of  the  constitution  there  was  enacted  a  provision 
which  said — "no  sale,  transfer,  or  mortgage  of  the  whole  or  any  part  of  pen- 
sion or  arrearages  of  pension  payable  to  any  noncommissioned  oflScer,  soldier, 
or  seaman,  before  the  same  shall  become  due  shall  be  valid." 

As  early  as  July  14,  1862,  Congress  limited  the  fees  of  agents  or  attorneys 
who  assisted  a  claimant  in  establishing  a  claim  for  pension,  bounty  or  other 
allowance  before  the  Pension  Office.  The  basic  fee  authorized  was  $5.00  with 
additional  small  amounts  authorized  under  certain  conditions. 

Notwithstanding  the  fee  limitation,  the  following  appeared  in  a  Washington, 
D.C.  paper  in  September,  1862 : 

"The  undersigned  will  attend  to  claims  against  the  government,  etc.  He  must 
have  just  claims,  and  then  will  carry  them  through  speedily,  no  matter  how 
difficult  they  are  or  erroneously  they  may  have  been  managed.  A  just  claim  is 
so  sacred  that  no  effort  should  be  spared  to  have  it  prevail.  No  claims  less 
than  $100  will  be  attended  to.  Twenty-five  percent  will  be  the  standing  com- 
mission. If  not  successful,  no  charge  whatever  of  any  kind.  Estwich  Evans, 
Counselor  at  Law,  202  New  York  Avenue,  near  Fourth  Street. 

When  Congress  enacted  the  new  pension  bill  early  in  the  Civil  War,  it 
included  the  fee  limitation  on  grounds  of  (1)  the  rapacity  of  attorneys  and 
agents,  (2)  the  naivete  of  the  average  pensioner,  and  (3)  the  simplicity  of  the 
administrative  procedure  involved. 

In  1870,  a  bill  was  enacted  providing  that  payments  be  made  only  to  pen- 
sioners. Congressman  Benjamin  said  in  support  of  the  bill : 

"The  people,  and  especially  the  pensioners,  demand  of  us  some  legislation 
that  will  disenthrall  and  rid  them  of  the  oppressions  of  the  claims  agents. 
These  vampires  are  sucking  the  very  life  blood  of  these  poor  dependents  upon 
your  bounty.  Millions  of  dollars  of  the  honest  tax-payers  hard-earned  savings 
have  been  paid  these  sharks  for  claims  wholly  fictitious  and  carried  through 
by  forgery  and  perjury.  These  are  the  men,  Mr.  Speaker,  with  whom  we  have 
to  contend.  .  .  ." 

The  Commissioner  of  Pensions  1878  Annual  Report  called  attention  to  the 
concentration  of  business  in  the  hands  of  a  few  attorneys  in  the  District  of 
Columbia.  They  were,  he  said,  drumming  the  entire  country  by  means  of  sub- 
agents  and  a  thorough  system  of  advertising.  Nonetheless,  a  bill  in  1880  to  fur- 
ther regulate  fees  in  pension  cases  was  reported  out  of  Committee  adversely 
and  postponed  indefinitely. 


501 

Fee  controls  were  included  in  the  1917  amendment  of  the  War  Risk  Insur- 
ance Act.  The  Act  limited  agent  and  attorney  fees  to  litigated  cases  and  even 
then  restricted  the  fee  to  10  percent  of  the  amount  recovered.  No  fees  were 
authorized  unless  litigation  was  involved.  In  1918,  the  Act  was  further 
amended  to  authorize  fees  in  non-litigated  cases  up  to  $3.00  for  assisting  in 
preparing  necessary  claims  papers. 

Several  subsequent  changes  in  agent-attorney  fee  authorizations  followed 
until  the  approval  of  Public  Law  844— 74th  Congress,  on  June  29,  1936.  Section 
200  of  this  Act  authorized  and  regulated  attorney  and  agent  fees.  The  last  sen- 
tence of  this  section  provided  that  the  Administrator  of  Veterans  Affairs  is 
further  authorized  to  determine  and  pay  fees  in  allowed  claims  for  monetary 
benefits  under  statutes  administered  by  the  Veterans  Administration  to  agents 
and  attorneys  recognized  as  provided  in  this  title  and  to  prescribe  rules  and 
regulations  governing  entitlement  to  and  the  amount  and  mode  of  payment  of 
such  fees :  Provided,  that  payment  of  such  fees  shall  not  exceed  $10  in  any  one 
claim  and  in  all  cases  fees  shall  be  deducted  from  the  amount  of  monetary 
benefits  allowed. 

Public  Law  85-56  consolidated  the  lawa  administered  by  the  Veterans 
Administration,  and  they  were  recodified  in  1958  under  Public  Law  85-857. 
The  $10  fee  limitation  previously  applicable  to  all  benefit  claims  (except  those 
involving  litigated  insurance  matters)  was  placed  in  38  USC  3404,  where  it  is 
presently  located. 

Because  of  this  early  history  of  the  activities  of  agents  and  attorneys,  The 
American  Legion  has  maintained  a  strong  position  on  the  limitation  of  attor- 
ney fees  and  on  the  imposition  of  penalties  for  solicitation  and  charging  or 
receiving  illegal  fees. 

Section  500  of  the  World  AVar  Veterans  Act  of  192'^^-an  Act  in  which  the 
Legion  had  a  strong  voice — had  very  restrictive  language.  It  provided — Except 
in  the  event  of  legal  proceedings  (in  suits  for  United  States  Government  Life 
Insurance),  no  agent  or  attorney,  except  recognized  representatives  of  the 
American  Red  Cross,  The  American  Legion,  the  Disabled  American  Veterans, 
and  Veterans  of  Foreign  Wars,  and  such  other  organizations  as  shall  be 
approved  by  the  Director  (Veterans  Bureau)  shall  be  approved  in  the  presen- 
tation or  adjudication  of  claims  for  compensation  and  treatment,  insurance, 
and  vocational  rehabilitation. 

As  this  Subcommittee  knows,  the  Veterans  Administration  was  created  by 
the  Congress  to  dispense  benefits  to  entitled  or  eligible  beneficiaries  and  not  to 
engage  in  adversary  proceedings.  The  American  Legion  believes  that  restric- 
tions on  fees  payable  to  agents  or  attorneys  have  not  worked  a  hardship  on 
veterans  or  their  survivors,  and  it  is  convinced  that  these  veterans  and  survi- 
vors have  access  to  expert  services  from  veterans  service  organizations  and 
without  charge. 

Our  position  does  not  express  the  consensus  of  The  American  Legion  alone. 
In  1967.  Administrator  of  Veterans  Affairs  Wm.  J.  Driver,  at  the  President's 
direction,  established  a  United  States  Veterans  Advisory  Commission  to  make 
a  comprehensive  study  of  the  benefits  system  for  veterans,  their  families  and 
survivors.  One  of  the  goals  of  this  study  was  to  assure  that  the  Government 
was  meeting  fully  its  responsibilities  to  all  those  to  whom  we  owe  so  much — 
those  who  served  in  the  Armed  Forces.  In  the  course  of  its  study,  the  Commis- 
sion held  11  public  hearings  to  facilitate  presentations  of  testimony  from  vet- 
erans organizations  and  citizen  groups.  These  hearings  were  widely  publicized. 
As  a  consequence,  the  Commission  received  over  1400  recommendations.  The 
only  attorneys  that  testified  before  the  Commission  were  representatives  of  the 
Philadelphia  Bar  Association  at  Philadelphia,  and  a  written  submission  was 
made  to  the  Commission  by  a  local  attorney  for  inclusion  in  its  Atlanta  min- 
utes. Of  the  79  recommendations  made  by  the  Veterans  Advisory  Commission 
to  the  Administrator  of  Veterans  Affairs,  Recommendation  No.  71  states — 

"The  Commission  recommends  that  there  should  be  no  change  in  the  law 
pertaining  to  attorneys'  fees  for  handling  cases  before  the  Veterans  Adminis- 
tration." 

In  their  discussion  of  the  recommendation,  the  Commission  expressed  the 
opinion  the  veterans  have  well  qualified  advisors  in  the  form  of  state  and  local 
service  oflScers  attached  to  the  government  and  to  the  various  veterans  service 
organizations.  The  Commission,  therefore,  recommended  that  there  should  be 
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no  change  in  the  law  pertaining  to  attorneys'  fees  for  handling  cases  before 
the  Veterans  Administration. 

Lest  there  be  a  thought  that  this  consensus  is  based  on  self-evaluation,  the 
following  is  quoted  from  page  83  of — 

"The  Attorney  General's  Committee  on  Administrative  Procedure,  (1941) 
Monograph  No.  2,  The  Veterans  Administration— Service  Organizations. 

"No  complete  picture  of  the  organization  or  operation  of  the  Veterans 
Administration  can  be  drawn  without  reference  to  the  veterans  service  organi- 
zations, which  have  assumed  an  important  position  in  relation  to  the  Adminis- 
trator. It  is  provided  by  statute  (49  Stat.  2031)  that: 

"  'The  Administrator  of  Veterans  Affairs  is  hereby  authorized  to  recognize 
*  *  *,'  "  etc. 

In  the  administration  of  veterans  affairs,  both  in  relation  to  individual 
claims  and  to  the  broader  field  of  policy  making,  these  organizations  play  a  sig- 
nificant part. 

"As  already  indicated,  in  a  large  proportion  of  cases  in  which  hearings  or 
arguments  are  requested,  claimants  are  represented  by  service  organizations. 
Formerly,  representation  was  by  private  claims'  agents.  In  the  past  decade, 
however,  the  function  of  representing  claimants  before  the  Veterans  Adminis- 
tration has  increasingly  fallen  to  the  various  service  organizations.  These  orga- 
nizations cannot,  by  statute,  charge  fees  for  representation. 

"Their  representative  staffs  are  ordinarily  headed  by  a  chief  lawyer;  there 
are  also  medical  consultants  on  the  service  organization  staff.  Most  of  the 
actual  representation  of  claimants  before  the  various  Administration  boards, 
however,  is  performed  by  non-lawyers,  experienced  in  matters  pertaining  to 
veterans  affairs.  The  result  has  been  a  salutary  one:  Representation  is  expert, 
nontechnical  and  aware  of  the  precise  issues.  The  service  organization  repre- 
sentatives devote  their  full  time  to  the  task  of  serving  claimants,  and  their 
performances,  thus  far  observed,  have  been  of  the  highest  calibre.  It  is  appar- 
ent that  the  individual  case  is  thoroughly  studied  and  the  facts,  no  matter 
how  detailed  and  medical  in  form,  well  learned.  Aided  by  intimate  knowledge 
of  the  methods  of  the  Administration,  the  service  organization  representatives 
have  developed  an  able  specialized  bar. 

"The  service  organizations,  however,  perform  a  role  more  important  than 
that  simply  of  advocates  in  a  particular  case.  They  have  further  become  an 
integral  part  of  the  administration  of  the  veterans  laws.  Each  organization 
maintains  ofiices  in  the  Veterans  Administration  itself.  In  many  respects,  they 
may  act  as  a  buffer  for  the  Administration.  In  practice,  they  may  winnow  out 
the  irrelevant ;  they  can  and  do  discourage  unnecessary  appeals  and  unneces- 
sary production  of  witnesses.  ( Footnote  63 :  It  is  to  be  noted,  however,  that 
the  service  organizations  follow  the  principle  that  the  claimant  'has  a  right'  to 
appeal  or  to  present  any  issues  he  wishes.  Persuasion  rather  than  refusal  is 
the  organizations'  policy.)  Thus  the  service  organizations  may  perform  an 
important  function  of  clarification  and  expedition." 

The  members  of  the  Committee  at  the  time  the  final  report  was  submitted 
were: 

Dean  Acheson,  Chairman. 

Francis  Biddle,  Solicitor  General. 

Prof.  Ralph  F.  Fuchs,  Washington  University  Law  School,  St.  Louis. 

Dean  Lloyd  K.  Garrison,  University  of  Wisconsin  Law  School. 

Chief  Justice  D.  Laurence  Grover,  U.S.  Court  of  Appeals  for  the  District  of 
Columbia. 

Prof.  Henry  M.  Hart,  Jr.,  Harvard  Law  School. 

Carl  MacFarland,  Washington,  D.C.,  former  Asst.  Attorney  General. 

Judge  James  N.  Morris,  U.S.  District  Court  for  the  District  of  Columbia. 

Prof.  Harry  Shulman,  Yale  University  Law  School. 

Dean  E.  Blythe  Stason,  University  of  Michigan  Law  School. 

Arthur  T.  Vanderbilt,  New  Jersey,  former  President  of  American  Bar  Assn. 

Prof.  Walter  Gellhorn,  Columbia  University  Law  School,  Director  of  Staff. 

The  problem  of  fees  is  important.  Frequently,  there  is  no  monetary  benefit 
gained  by  a  favorable  decision  of  the  Administrator  (where  the  question  of 
service  connection  only  is  involved.)  Often  the  monetary  recovery  is  small. 
Thus,  veterans  and  their  dependents  are  usually  not  in  a  position  to  pay  sub- 
stantial fees. 

On  the  other  hand,  if  attorney  fees  are  severely  limited,  as  they  now  are  in 
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claims  with  tlie  Veterans  Administration,  it  would  be  difficult,  if  not  impossi- 
ble, to  engage  an  attorney. 

An  adequate  fee  would  necessarily  have  to  be  substantial.  Quite  obviously, 
attorneys  would  not  have  office  space  in  a  Veterans  Administration  office.  Con- 
sequently, they  would  not  be  able  to  give  their  client's  claim  the  day  to  day 
attention  as  is  given  by  service  organization  accredited  representatives,  such 
as,  the  responsiveness  of  medical  examination  reports  to  the  issue  before  the 
rating  board,  propriety  of  the  rating  or  adjudication  action  on  the  facts  of 
record,  delayed  benefit  payments,  etc.  From  this,  it  is  quite  evident  that  they 
would  have  to  resort  to  a  mail  order  business,  particularly  if  their  office  is  dis- 
tant from  a  regional  office  (most  states  have  one  regional  office.) 

S.  2027,  introduced  on  June  20,  1973  by  Mr,  Mondale,  and  assigned  to  the 
Senate  Veterans  Affairs  Committee,  would  amend  Section  3404(c)  to  read  as 
follows — 

"The  Administrator  shall  determine  and  pay  reasonable  fees  to  agents  or 
attorneys  recognized  under  this  chapter  in  allowed  claims  for  monetary  bene- 
fits under  laws  administered  by  the  Veterans  Administration.  Such  reasonable 
fee  shall  not  exceed  $100  with  respect  to  any  one  claim,  except  that  in  any 
case  in  which  a  claimant  for  monetary  benefits  prevails  upon  an  appeal  to  the 
Board  of  Veterans  Appeals  or  upon  review  pursuant  to  Section  4010  of  this 
title,  the  Administrator  shall  pay  all  reasonable  fees." 

Mr.  Chairman,  at  such  time  as  that  Committee  schedules  hearings  on  S. 
2027,  we  will  oppose  the  enactment  of  that  amendment  as  well  as  the  other 
provisions  that  would  establish  authority  for  a  judicial  review  of  the  Adminis- 
trator's decisions. 

At  the  present  time,  more  than  3,800  accredited  representatives  (973  to  The 
American  Legion)  of  all  organizations  and  associated  staff  provide  gratuitous 
assistance  to  veterans  and  their  dependents.  Add  to  this  the  fact  that  at  the 
community  level  there  are  16,000  plus  American  Legion  Posts,  and  thousands 
of  others,  assisting  in  the  filing  of  claims  and  development  of  needed  evidence. 

We  believe,  Mr.  Chairman,  that  our  citizen  veterans,  their  dependents  and 
survivors  receive  adequate  representation  in  their  claims  before  the  Veterans 
Administration. 

We  thank  you  for  receiving  the  views  of  The  American  Legion. 

The  American  Legion,  Fact  Sheet  on  .Judicial  Review  of  Veterans 
Administration  Decisions 


At  present,  decisions  of  the  Administrator  of  Veterans  Affairs  on  most 
claims  for  gratuitous  benefits  are  final  and  conclusive  and  may  not  be 
reviewed  by  any  court  or  official  of  the  United  States. 

From  time  to  time,  bills  have  been  introduced  in  the  Congress  to  provide 
judicial  review.  What  is  The  American  Legion  position? 

AMERICAN  legion  POSITION 

The  American  Legion  opposes  any  proposal  calling  for  judicial  review  (Reso- 
lution No.  58,  May  1-2,  1963  NEC). 

The  American  Legion  believes  that  the  best  interests  of  the  majority  of  vet- 
erans would  not  be  served  by  judicial  review  (see  reasons  below). 

The  American  Legion  recommendation  is  that  efforts  be  continued  to 
improve  the  operation  of  the  Board  of  Veterans  Appeals,  the  instrument 
through  which  the  final  decisions  of  the  Administrator  are  rendered. 

DISADVANTAGES  OF  JUDICIAL  REVIEW 

A.  Not  many  cases  would  benefit  from  judicial  review 

1.  Questions  of  Fact — Most  controversial  decisions  rendered  by  the  Board  of 
Veterans  Appeals  involve  factual  questions  and  evaluation  of  evidence.  Under 
the  ordinary  standard  for  judicial  review  of  federal  administrative  agency 
action,  a  court  will  not  reverse  if  the  agency  action  is  supported  by  "substan- 
tial evidence".  In  the  vast  majority  of  decisions  with  which  we  disagree  there 
is  substantial  evidence  on  both  sides  of  the  question,  but  we  feel  the  Board  of 
Veterans  Appeals  has  incorrectly  evaluated  the  evidence.  Rarely  could  we  suc- 
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cessfully  contend  that  there  was  no  substantial  evidence  to  support  the 
Board's  decision.  Thus,  few  decisions  by  the  Board  of  Veterans  Appeals  involv- 
ing questions  of  fact  could  be  reversed  by  the  court. 

An  alternative  would  be  to  authorize  review  de  novo  by  the  court.  Such  a 
proposal  is  not  feasible  because  it  would  impose  an  impossible  burden  upon  the 
courts.  Further,  such  a  proposal  would  not  be  sound  because  it  is  inconsistent 
with  administrative  law. 

2.  Questions  of  Law — Not  many  decisions  rendered  by  the  Board  of  Veterans 
Appeals  involve  questions  of  law.  Thus,  not  many  cases  of  this  type  would 
benefit  from  judicial  review. 

Furthermore,  to  subject  such  decisions  to  judicial  review  would  not  be 
desirable  because  of  the  resulting  inflexibility.  At  present,  the  Administrator 
has  broad  authority  to  interpret  the  law  and  therefore  to  modify  his  interpre- 
tation when  we  convince  him  of  the  necessity.  An  interpretation  of  the  law  by 
a  court,  however,  would  be  final.  It  is  felt  that  such  a  rigid  method  of  opera- 
tion would  be  less  desirable  than  the  existing  one. 

B.  Informality  of  VA  adjudication  process  would  be  lost 

The  Veterans  Administration  does  not  follow  rules  of  evidence  in  its  adjudi- 
cation process.  The  VA  admits  hearsay  evidence,  lay  aflBdavits,  etc.  Although 
this  sometimes  operates  to  the  disadvantage  of  the  veteran,  on  the  whole  this 
situation  is  of  great  benefit.  If  decisions  of  the  Administrator  were  made  sub- 
ject to  judicial  review  it  would  be  necessary  to  formalize  the  VA  proceedings, 
and  to  follow  strict  rules  of  evidence.  In  the  main,  it  is  felt  that  this  would  be 
less  desirable  than  the  present  process. 

C.  Res  adjudicata 

VA  decisions  can  be  reopened  at  any  time  upon  the  submission  of  new  and 
material  evidence.  In  addition,  even  in  the  absence  of  such  evidence  we  can 
secure  reconsideration  of  adverse  decisions.  Experience  has  established  that  a 
substantial  number  of  cases  are  allowed  even  after  they  have  been  denied  sev- 
eral times.  If  decisions  of  the  Administrator  were  made  subject  to  judicial 
review,  however,  the  doctrine  of  res  adjudicata  would  have  to  obtain,  and  we 
would  be  deprived  of  the  ability  to  secure  reconsideration,  a  very  valuable 
privilege  we  now  enjoy. 

D.  Fees 

The  problem  of  fees  is  important.  Frequently,  there  is  no  monetary  benefit 
gained  by  a  favorable  decision  of  the  Administrator  (where  the  queston  of 
service-connection  only  is  involved,  etc.)  Often  the  monetary  recovery  is  small. 
Thus,  veterans  and  their  dependents  are  usually  not  in  a  position  to  pay  sub- 
stantial fees.  As  a  matter  of  fact,  attorneys  who  represent  veterans  before  the 
Veterans  Administration  itself  are  limited  by  act  of  Congress  to  a  maximum 
fee  of  $10. 

If  a  reasonable  attorney's  fee  were  permitted,  a  hardship  would  be  worked 
upon  the  veterans.  On  the  other  hand,  if  attorney's  fees  were  severely  lim- 
ited, as  they  now  are  in  claims  with  the  Veterans  Administration,  it  would  be 
diflBcult  if  not  impossible  to  engage  an  attorney. 

Senator  Tunney.  Our  next  witness  is  Ray  Bonner,  attorney  with 
Public  Citizen  and  contributing  author  of  "Troubled  Peace." 

STATEMENT  OF  RAYMOND  T.  BONNER,  ATTORNEY  WITH  PUBLIC 
CITIZEN  AND  CONTRIBUTING  AUTHOR  OF  "TROUBLED  PEACE": 
AN  EPILOGUE  TO  VIETNAM,  THE  NADER  REPORT  ON  VIETNAM 
VETERANS  AND  THE  VETERANS  ADMINISTRATION 

Mr.  Bonner.  Mr.  Chairman  and  committee  members.  Senator,  if  I 
could  make  a  follow-up  remark  to  your  last  discussion  about  judi- 
cial review  ? 

Senator  Tunney.  Yes,  sir. 

Mr.  Bonner.  I  don't  think  it  would  be  necessary,  if  there  were 
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judicial  review,  to  completely  formalize  the  present  procedures 
before  the  Veterans  Administration.  It  would  still  be  possible,  as  do 
other  administratiA'e  agencies,  to  proceed  with  much  less  rigid  rules 
of  eA'idence  and  procedures  than  are  present  in  court  proceedings. 

With  that,  I  simply  will  summarize  my  testimony.  I  only  wish  to 
highlight  what  I  consider  to  be  the  most  crucial  defects  of  the  $10 
ceiling.  First  of  all,  I  think  it  is  very  important  at  the  outset  to 
make  it  clear  I  am  not  presenting  a  case  for  lawyers,  but  one  for 
veterans.  Neither  Public  Citizens  nor  I  will  benefit  from  a  repeal  of 
the  $10  ceiling.  Public  Citizen  does  not  take  individual  cases  unless 
they  have  some  precedential  value,  and  even  in  those  cases  which  do 
have  precedential  value,  we  do  not  accept  fees. 

This  is  a  plea  for  veterans  and  their  dependents,  as  only  they  will 
benefit  from  the  elimination  of  this  arbitrary  ceiling.  And  indirectly, 
and  as  an  aside,  I  suppose  in  the  interest  of  full  disclosure,  I  sup- 
pose I  might  benefit.  Senator,  since  I  am  a  veteran  having  served  in 
the  Marine  Corps  from  1968  to  1971,  but  I  w^ould  hope,  if  I  had  any 
problems  with  the  Veterans'  Administration,  I  could  handle  those 
myself. 

I  will  not  repeat  the  details  of  the  three  cases  I  have  set  out  in  my 
prepared  testimony.  All  of  these  are  cases  that  I  have  been  involved 
in,  and  are  based  on  letters  from  persons  who  have  been  battling 
with  the  Veterans'  Administration  in  order  to  receive  benefits.  I 
would  say,  however,  Mr.  Chairman,  that  these  cases  are  not  unique 
in  their  complexity.  There  are  very  difficult  issues  involved  in  these 
cases  in  which  the  veteran  or  the  dependent  has  to  establish  that  the 
injury  or  the  death  was  service-connected  and  being  service-con- 
nected is  a  very  baffling  and  complicated  concept.  You  must  estab- 
lish that  the  injury  was  incurred  in  the  line  of  duty  and  not  due  to 
the  veteran's  own  misconduct.  And  I  know  in  every  duty  station  I 
was  ever  at,  the  JAG  office  had  at  least  one  or  two  attorneys  whose 
sole  duty  was  to  establish  whether  injuries  occurred  in  the  line  of 
duty  or  due  to  misconduct,  and  these  decisions  were  reviewed  by 
other  lawyers  in  the  office.  The  problem  before  the  Veterans'  Admin- 
istration is  that  the  veteran  or  his  attorney  has  to  rebut  these  deter- 
minations that  have  been  made  by  other  attorneys. 

I  submit  that  it  is  contrary  to  the  basic  Anglo-American  jurispru- 
dential system  and  to  basic  notions  of  fairness  and  justice  to  say 
that  someone  cannot  have  a  lawyer  if  that  is  his  or  her  individual 
choice.  If  someone  wants  a  divorce  or  a  will  drafted,  we  do  not  say 
he  may  not  have  the  benefit  of  a  lawyer.  It  is  even  possible  to  have  a 
lawyer  if  a  person  receives  a  traffic  ticket.  Therefore,  it  seems  to  me 
the  presumption  should  be  in  favor  of  granting  legal  representation, 
and  there  must  be  a  strong  burden  upon  those  persons  or  organiza- 
tions that  would  say  that  we  will  deny  a  lawyer  in  VA  cases. 

The  three  reasons  which  have  traditionally  been  offered  in  support 
of  the  limitations  are,  as  you  heard  this  morning,  as  follows:  One, 
that  the  limitation  was  enacted  as  a  result  of  abuses — that  is,  the 
lawyers  were  charging  exorbitant  fees,  and  thereby  reducing  the 
amount  of  benefits  the  veterans  would  receive ;  two,  it  is  a  nonadver- 
sarial  proceeding;  and  three,  the  veterans  organizations  provide  rep- 
resentation anyway.  Again,  I  have  detailed  these  in  my  statement.  I 
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would  like  to  make  one  or  two  small  points  in  response  to  what  has 
been  raised  this  morning.  First,  regarding  the  veterans  organization, 
I  think  it  is  very  important  to  realize  what  an  elimination  of  the 
$10  ceiling  would  not  do.  It  would  not  eliminate  the  veterans  organi- 
zations from  providing  representation.  To  the  extent  they  provide  a 
laudable  and  much-needed  service  by  providing  representation  to 
veterans  who  cannot  afford  to  hire  an  attorney,  they  should  be 
encouraged  to  continue,  and  I  would  suspect  that  they  would  con- 
tinue. 

All  I  am  suggesting.  Senator,  is  that  they  should  compete  in  the 
marketplace,  so  to  speak,  with  fee-receiving  lawyers  and  that,  if  a 
veteran  wants  to  pay  a  lawyer  to  represent  him,  he  ought  to  have 
this  right.  To  me  that  is  the  crucial  issue,  that  is,  whether  or  not  we 
are  going  to  deny  a  veteran  the  choice  of  whether  or  not  to  be  repre- 
sented by  fee-receiving  attorneys  or  by  a  veterans  organization. 

The  second  argument  that  is  made  is  that  it  is  a  nonadversarial 
proceeding.  I  would  only  suggest  that  the  more  than  20,000  persons 
who  had  their  appeals  denied  in  1972  might  find  little  consolation 
from  the  fact  that  the  Veterans'  Administration  has  chosen  to  label 
the  proceedings  as  non-adversary.  I  might  further  add  that  saying 
that  the  proceedings  are  nonadversarial  is  akin  to  a  judge  denying  a 
criminal  defendant  a  lawyer  because  the  judge  says  that  he  will  be 
fair. 

Eegarding  the  abuses,  I  admit  there  were  abuses  which  led  to  the 
enactment  of  the  $10  limitation  and  I  realize  that  there  will  be 
abuses  in  the  future.  But  what  I  object  to  is  this  throwing-out-the- 
baby-with-the-water  approach,  and  especially  since  there  are  more 
realistic  ways  of  proceeding,  which  would  provide  legal  representa- 
tion to  veterans,  and  at  the  same  time,  prevent  abuse.  In  that  regard, 
I  would  refer  this  committee  to  three  possibilities  of  correcting  the 
present  system.  First,  I  would  refer  the  committee  to  the  bills  which 
have  been  introduced  by  Senator  Mondale  and  Representatives  Koch 
and  Aspin— and  that  is  Senate  Bill  2027  and  H.R.  8846  *— which 
would  raise  the  ceiling  from  $10  to  $100,  with  the  further  provision 
that  the  Veterans'  Administration  would  have  to  pay  a  reasonable 
fee  if  the  veteran  was  successful  on  appeal  to  the  Board  of  Veterans 
Appeals  or  to  the  courts.  Again,  of  course,  it  would  be  necessary  to 
amend  section  211  of  Title  38  of  the  U.S.  code  to  permit  judicial 
appeal.  A  variation  on  this  would  be  a  ceiling  on  the  hourly  rate 
which  the  attorneys  could  receive.  The  merits  to  this  provision  as 
opposed  to  a  flat  $100  ceiling  is  that  the  $100  might  be  somewhat 
arbitrary,  whereas  an  hourly  formula  might  Ije  more  flexible. 

Perhaps  the  best  solution  would  be  the  system  used  by  the  Social 
Security  Administration,  which  I  also  submit  is  an  area  which  is 
ripe  for  abuse  similar  to  the  abuses  which  have  existed  in  adminis- 
tering Veterans'  Administration  benefits.  Under  the  Social  Security 
Administration  system,  the  lawyer's  fees  must  be  approved  by  the 
Administrator,  and  in  approving  these  fees,  the  Administrator  con- 
siders several  factors,  including  the  time  spent  on  the  case,  the 
results  achieved,  and  the  complexity  of  the  case. 


*S.  2027  is  set  forth  in  full  on  p.  589. 
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But  whatever  specific  legislation  this  committee  decides  on,  I 
would  only  hope  that  it  would  provide  veterans  with  much  needed 
and  much  deserved  legal  assistance.  I  would  be  very  happy  to  work 
with  this  committee  in  any  way  that  I  could  in  order  to  assist  them 
with  specific  legislation. 

I  thank  you  very  much  for  the  opportunity  to  appear  here. 

Senator  Tunney.  Thank  you,  Mr.  Bonner.  You  were  present 
when  we  heard  witnesses  from  the  Veterans'  Administration  and 
The  American  Legion  testify  that  there  really  is  not  a  need  for 
attorneys  in  these  claims  before  the  Veterans'  Administration 
because  the  service  organizations  do  a  good  job  and  these  matters 
are  best  handled  by  those  who  have  a  great  deal  of  familiarity. 

From  your  experience,  what  is  the  situation  for  a  typical  veteran 
who  has  a  claim  which  he  wants  to  pursue  with  the  Veterans' 
Administration,  and  how  would  you  characterize  the  commentary 
that  you  have  heard  just  a  few  minutes  ago  ? 

Mr.  Bonner.  Senator,  I  think  that  the  most  important  answer  to 
that  question  is  that  this  ought  to  be  the  veteran's  choice,  and  if  he 
wants  to  go  to  a  veterans  service  organization  and  be  represented  by 
some  individual  there,  then  he  should  be  allowed  to,  and  if  he  wants 
to  retain  an  attorney,  tlien  he  should  have  that  choice.  But  what  we 
found  is — and  I  think  this  is  no  startling  revelation — that  most  of 
the  young  veterans,  especially  the  Vietnam  veterans,  have  a  feeling 
that  the  veterans  organizations  are  for  the  older  veterans  and  are  an 
extension  of  the  military ;  they  are  simply  not  joining  those  organi- 
zations, and  so  are  probably  not  going  to  them  for  representation. 
There  just  isn't  the  sympathy  between  the  "old-line"  veterans  orga- 
nizations and  the  young  veterans,  and  these  veterans  would  probably 
prefer  to  hire  an  attorney  who  is  not  connected  with  them.  I  would 
also  note,  however,  that  two  of  the  cases  in  my  prepared  testimony 
involved  World  War  II  veterans:  both  these  people  wanted  to  hire 
independent  lawyers. 

My  files  are  filled  with  letters  from  veterans,  most  of  them  who 
are  not  satisfied  with  the  representation  they  have  received  from  the 
veterans  organizations;  perhaps  because  it  is  a  complicated  matter 
and  most  of  the  veterans  organizations  representatives  are  not  law- 
yers. 

Senator  Tunney.  One  of  the  things  we  heard  in  the  testimony 
concerning  the  black  lung  situation  was  that  through  a  Federal  pro- 
gram, the  taxpayer  is  being  asked  to  pick  up  a  substantial  amount 
of  attorneys'  fees,  to  the  tune  of  over  $1  million  in  the  case  of  some 
attorney,  in  particular,  for  assisting  the  victims  of  black  lung  dis- 
ease. 

Now,  on  the  other  hand,  today  we  are  considering  veterans'  clainis 
with  lawyer  fees  limited  to  $10  a  claim,  and  the  reason  for  that  is 
that  in  the  early  19'20's,  clearly  there  were  a  few  unscrupulous  lawyers 
who,  with  a  capacity  that  does  not  distinguish  our  profession,  were 
bleeding  veterans  for  representations  they  gave  them  before  the  Vet- 
erans' Administration  or  before  the  courts.  Now  how  do  you  suggest 
that  a  mechanism  be  developed  which  would  give  to  the  veteran  the 
choice  of  whether  he  Avanted  a  lawyer,  which  of  course  would  mean 
the  Federal  Government,  I  presume,  would  pay  a  portion  of  the  fee, 
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and  at  the  same  time,  protect  the  veteran  from  the  rapaciousness 
that  apparently  did  exist  in  the  early  part  of  the  century  ? 

Mr.  Bonner.  Senator,  I  don't  think  it  is  necessary  that  these  fees 
have  to  be  paid  by  the  Government.  I  don't  think  it  follows  that 
eliminating  this  $10  ceiling;  means  that  the  Veterans'  Administration 
has  to  pay  the  attorney.  And  second,  I  think  the  best  way  of  provid- 
ing protection  would  be  to  require  the  Veterans'  Administration  to 
approve  any  attorney  fees  that  a  veteran  could  pay;  but  the  fee 
would  come  from  the  veteran  himself,  and  not  from  the  Govern- 
ment. I  am  not  saying  the  Government  ought  to  pay  these  fees.  That 
is  the  provision  of  the  Mondale  and  the  Koch  bill,  I  understand,  and 
is  certainly  one  that  is  worth  consideration. 

Senator  Tunney.  Fine.  Senator  Cook  ? 

Senator  Cook.  What  you  are  really  saying,  as  I  understand  it,  is 
that  the  $10  limitation  is  such  a  small  amount  that  no  attorney 
wants  to  handle  the  claim  thereby  denying  the  veteran  the  rights  of 
representation  ? 

Mr.  Bonner.  Absolutely.  Yes,  sir. 

Senator  Cook.  Some  of  the  cases  in  here  you  have  set  out  are 
very  telling,  and  I  would  like  to  read  into  the  record  from  your 
statement  on  page  8 — and  I  am  sure  the  chairman  will  rule  that 
your  entire  statement  will  go  into  the  record — where  you  state : 

More  important,  the  more  than  20,000  persons  who  had  their  appeals  denied 
in  fiscal  year  1972  might  find  little  consolation  from  the  fact  that  the  Veter- 
ans' Administration  has  chosen  to  label  the  proceedings  as  nonadversary. 
Denying  a  veteran  a  lawyer  because  the  VA  had  determined  that  the  proceed- 
ings are  nonadversarial  is  akin  to  denying  criminal  defendant  a  lawyer 
because  the  judge  says  that  he  will  be  fair. 

What  in  essence  you  are  really  saying  is  that  he  has  no  place  to  go 
and  no  place  to  turn. 

I  think  you  also  exhibit  in  your  footnote  a  very  good  example  rel- 
ative to  the  young  man  who  had  his  eye  removed  as  a  result  of 
wounds  received  in  Vietnam  and  yet,  because  he  had  received  less 
than  an  honorable  discharge,  he  was  refused  aid  by  the  Veterans' 
Administration  and  had  to  have  an  operation  in  a  municipal  hospi- 
tal and  had  to  pay  for  all  of  this  himself.  I  think  this  is  a  tremen- 
dously good  example. 

You  also  give  the  example,  that  during  a  5-month  period  in  1972, 
1,305  veterans  with  bad  discharges  applied  for  educational  assist- 
ance, and  only  91  were  granted. 

Now,  the  thing  that  bothers  me  is  the  close  association  of  the  vet- 
erans organizations  with  the  Veterans'  Administration  in  that  the 
veterans  organizations  don't  really  take  into  consideration  nor  look 
highly  on  a  veteran  who  has  a  less  than  honorable  discharge.  There- 
fore, I  think  that  this  category  of  individual  finds  himself  totally 
and  completely  on  the  outside  looking  in  and,  as  a  matter  of  fact, 
probably  finds  himself  in  the  position  that  with  the  Veterans' 
Administration  against  him,  he  will  find  very  little  of  the  veterans 
organizations  that  are  willing  to  help  or  have  solace  or  have  the 
ability  on  their  part  to  aid  him  purely  and  simply  because  he  can't 
show  an  honorable  discharge. 

All  these  things  we  have  been  talking  about  are  cold,  hard  facts,^ 
and  we  are  not  talking  about  just  regular  claims.  You  are  talking 
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about  claims  that  are  substantially  up  in  the  thousands  of  dollars; 
educational  benefits,  for  instance,  the  removal  of  an  eye,  and  so  on. 
And  with  the  medical  costs  today,  these  kinds  of  costs  are  really 
phenomenal.  So  the  veteran  finds  himself  with  no  place  to  turn 
unless  he  can  find  someone  who  out  of  the  goodness  of  his  heart  will 
take  on  his  case  for  this  minimal  fee. 

The  only  thing  that  bothers  me  is,  that  it  makes  it  simpler  for  the 
Veterans'  Administration  to  make  a  decision  and  stick  with  that 
decision  since  it  can  rely  on  a  law  that  denies  an  individual  repre- 
sentation for  which  he  can  be  compensated.  Does  that  make  sense  to 
you? 

Mr.  Bonner.  Yes,  sir;  and  I  have  two  comments.  Senator,  First, 
these  cases  are  not  unique.  I  didn't  have  to  go  through  my  files  very 
long 

Senator  Cook.  Oh,  no;  we  have  them  in  our  office.  I  must  say  I 
think  every  one  of  the  members  on  this  panel  can  give  you  example 
after  example  of  individuals  that  come  from  our  States  over  and 
over  and  over  again  because  they  have  been  denied,  and  one  of  the 
biggest  caseloads  that  every  Member  of  the  U.S.  Senate  has  in  his 
office  are  the  cases  dealing  with  veterans  who  have  been  denied  what 
they  consider  their  just  rights  under  the  respective  statutes  and  laws 
of  the  United  States. 

Mr.  Bonner.  Yes,  sir. 

Senator  Cook.  And  therefore,  in  effect,  Mr.  Bonner,  we  at  Con- 
gress and  the  Senate  have  become  the  lawyers.  I  don't  disagree  that 
that  isn't  the  veteran's  right,  because  after  all,  that  is  what  we  are 
here  for,  but  I  must  say  in  all  fairness  that  the  ultimate  conclusion 
of  many  of  these  cases  is  made  as  a  result  of  our  activities  and  our 
offices. 

Mr.  Bonner,  Yes,  sir.  Of  course,  Senator,  the  Veterans  Adminis- 
tration also  has  a  rule  that  if  a  lawyer  encourages  the  veteran  to 
write  to  you  for  assistance,  the  lawyer  can  be  examined  for  compe- 
tency, and  may  be  required  to  forfeit  his  $10  fee.  This  provision 
obviously  needs  to  be  eliminated. 

Senator  Cook.  Well,  I  think  that  is  another  move  to  discourage 
the  veteran  from  utilizing  those  resources  that  are  available  to  him. 

I  must  say  I  find  these  kinds  of  laws  very  distasteful  because  I 
think  in  effect  it  makes  the  job  easier  for  the  administration  to 
deny  what  is  just  to  an  individual. 

So  I  am  delighted  with  your  statement,  and  I  am  delighted  with 
the  examples  you  gave  me. 

Mr.  Bonner.  Thank  you,  sir. 

Senator  Mathias.  I  have  no  questions,  but  I  would  like  to  just 
comment  very  briefly  that  I  think  very  clearly  in  our  experience  in 
dealing  with  individual  cases,  that  the  Veterans  Administration  does 
treat  the  veterans  applying  for  a  benefit  as  an  adversary.  In  some 
cases,  it  treats  him  as  an  adversary  to  the  absolute  extreme.  One  of 
the  most  serious  cases  I  ever  had  was  several  years  ago  when  a  vet- 
eran appealed  to  a  veterans  hospital  for  admission.  His  wife  took 
the  $8  or  $10 — the  last  cash  she  had  out  of  the  sugar  bowl  and  paid 
for  an  ambulance  to  get  him  to  the  hospital.  Wlien  they  got  to  the 
hospital,  the  hospital  refused  to  admit  him  so  he  lay  on  a  stretcher 
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in  the  lobby  of  the  hospital  for  about  12  hours  because  they  had  no 
more  cash  to  get  an  ambulance  to  take  him  anywhere  else. 

They  finally  got  in  touch  with  me  and  we  got  him  admitted  and 
into  a  bed — and  he  died  at  midnight  that  night.  I  don't  know  how 
much  more  aggressive  they  want  to  be  in  resisting  claims  of  some- 
body who  is  literally  on  the  point  of  death  and  who  is  known  to  be 
on  the  point  of  death  at  the  time  they  turned  him  down,  but 
anyway,  I  think  something  should  be  done. 

If  this  is  the  climate,  then  clearly  something  should  be  done. 

Senator  Tunney.  Well,  I  think  we  all.  Senator,  have  our  horror 
stories  about  the  veterans  hospitals,  and  I  have  often  w^ondered 
myself  what  we  could  possibly  do  in  the  way  of  remedying  the  situ- 
ation with  legislation.  I  am  interested  in  the  comment  you  made  in 
your  oral  remarks  about  young  veterans,  Mr.  Bonner,  and  the  trou- 
bles they  are  having  in  getting  their  allowances  for  their  educations. 

How  many  of  these  cases  are  you  familiar  with  and  what  is  the 
typical  resolution  of  the  case  ? 

I  might  add  parenthetically,  I  have  had  lots  of  students  approach 
me  on  campuses  when  I  speak  about  this  problem.  Do  these  students 
go  to  the  service  organizations  and  utilize  them,  or  do  they  try  to 
argue  the  cases  themselves,  or  do  they  get  involved  in  a  battle  with 
the  mails  ?  What  happens  ? 

Mr.  Bonner.  There  are  two  categories  of  people  we  are  talking 
about,  Senator.  The  one  you  are  talking  about  directly.  Senator 
Tunney,  is  a  little  more  fortunate  in  that  they  are  on  the  college 
campuses  and  the  problem  is  getting  their  checks  on  time.  They  fight 
those  battles  themselves. 

The  other  category  of  individuals  is  the  category  Senator  Cook 
referred  to  a  while  back,  those  with  less-than-honorable  discharges, 
and  that  is  not  a  small  number.  There  are  presently  200,000  Vietnam 
veterans  with  less-than-honorable  discharges  since  the  Gulf  of 
Tonkin  and  those  veterans  you  are  probably  not  seeing  on  the  col- 
lege campuses;  they  are  probably  not  going  to  college  because  the 
Veterans  Administration  has  made  a  decision  that  they  engaged  in 
"moral  turpitude"  and  therefore  are  not  entitled  to  educational  bene- 
fits. 

And  the  resolution  of  those  cases  are 

Senator  Cook.  Excuse  me,  did  you  say  200,000  do  not  belong  to 
any  veterans  organizations  ? 

Mr.  Bonner.  Yes,  are  not  permitted  entrance  because  most,  if  not 
all  of  the  veterans  organizations  require  an  honorable  discharge  in 
order  to  become  a  member  so  they  are  really  outcasts 

Senator  Tunney.  Outcasts  insofar  as  veterans  organizations,  you 
mean  ? 

Mr.  Bonner.  Well,  with  less  than  an  honorable  discharge,  they 
are  going  to  have  great  difficulty  in  getting  a  job  or  in  any  other 
way  supporting  themselves. 

Senator  Tunney.  They  can  appeal  to  the  Board  for  Correction  of 
Military  Records  and  they  can  use  an  attorney  there.  They  do  not 
have  to  go  to  the  Veterans  Administration  for  that.  That  is  separate 
and  apart  from  the  Veterans  Administration.  I  think  that  ought  to 
be  clarified. 
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Mr.  Bonner.  Yes,  sir,  that  is  separate.  It  is  also  not  a  very  suc- 
cessful route  to  pursue.  First  of  all,  very  few  veterans  proceed  that 
way  because  they  have  been  told  in  the  service  that  if  they  do  get 
less  than  an  honorable  discharge,  it  is  not  going  to  be  reversed  on 
appeal,  and  statistics  bear  that  out.  Less  than  14  percent  of  them  are 
upgraded. 

Senator  Tunney.  You  said  the  Veterans  Administration  made  the 
decision  that  any  persons  who  resisted  the  draft  or  who  got  into  the 
service  and  refused  to  do  this  that  or  the  other  thing  would  receive 
an  undesirable  discharge  ? 

Mr.  Bonner.  Of  that  200,000,  six  out  of  seven  of  those  are  unde- 
sirable discharges,  Senator — that  is,  not  by  court-martial,  and  there- 
fore they  did  not  receive  the  protections  which  the  legal  system  pro- 
vides. 

Senator  Tunney.  Right.  Now,  you  say  that  the  Veterans 
Administration,  for  those  veterans  that  were  involved  in  a  moral 
act,  a  crime,  has  determined  they  were  involved  in  "moral  turpi- 
tude," and  therefore  should  not  receive  any  of  the  veterans'  benefits 
that  relate  to  education  or  anything  else.  And  I  am  wondering  what 
kind  of  judicial  review  that  there  is  to  that  decision.  I  guess  the 
answer  is  none,  right  ? 

Mr.  Bonner.  Correct,  no  judicial  review.  First  of  all,  however  I 
think  they  ought  to  change  the  criteria  by  which  the  Veterans 
Administration  makes  that  determination.  I  don't  think  that  it 
should  be  a  Veterans  Administration  determination  in  the  first 
place.  It  is  too  subjective  to  decide  whether  a  person's  conduct 
involved  "moral  turpitude."  But  if  the  V.A.  is  to  make  that  judg- 
ment, there  should  at  least  be  judicial  review.  There  should  be 
review  of  that  to  make  sure  they  haven't  been — as  we  have  heard 
mention  of  today — arbitrary  and  capricious.  We  see  a  great  deal  of 
that. 

Senator  Tunney.  You  say  200,000  ?  Did  you  mention  200,000  ? 

Mr.  Bonner.  In  our  book  we  reported  180,000,  but  in  fiscal  1973, 
there  were  another  29,000  who  received  less-than-honorable  dis- 
charges. 

Senator  Tunney.  I  see.  Senator  Cook  ? 

Senator  Cook.  There  is  one  thing  I  would  like  to  do  before  we 
wind  up,  and  I  think  it  is  important  to  get  it  into  the  record  because 
I  really  feel  that  we  ought  to  make  an  analysis  at  the  staff  level  of 
this.  First,  I  have  the  highest  regard  for  the  American  Legion  and 
the  other  organizations,  but  I  would  like  for  this  record  to  indicate 
the  number  of  veterans  in  the  United  States  and  the  number  of 
memberships  in  the  respective  organizations,  because  I  think  we  are 
going  to  find  a  tremendous  percentage  of  veterans  who  are  not  mem- 
bers of  the  respective  veterans  organizations  in  the  LTnited  States, 
and  honestly  feel  that  they  ought  to  be  heard  from  in  this  dialogue 
in  the  future  so  that  we  can  get  a  feel  from  those  who  have  not  seen 
fit,  as  a  result  of  their  active  duty  in  the  military  service  in  the 
United  States,  to  be  aligned  with  a  veterans  organization  and  really 
do  not  find  their  way  into  these  respective  facilities.  So  we  need  that 
information  and  we  need  their  aid  and  assistance,  I  am  sure. 

Anyway,  I  really  feel  we  have  heard  from  a  tilted  field  today,  and 
we  ought  to  expand  that  field  in  the  future. 
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Senator  Tunney.  I  would  agree  with  you.  I  might  say,  that  in 
trying  to  find  a  veteran  who  would  be  prepared  to  come  and  testify, 
a  lot  of  staff  time  was  taken  up,  and  we  couldn't.  I  would  also  like 
to  say  that  in  that  study  you  are  referring  to,  I  would  like  to  have 
included  in  the  record — following  Mr.  Bonner's  testimony — a  state- 
ment, if  possible,  of  the  number  of  veterans  who  are  receiving  veter- 
ans benefits,  such  as  educational  funds,  support  for  children,  and  so 
on,  and  who  are  members  of  veterans  organizations,  if  there  be  such 
a  statistic,  because  I  dare  say  that  the  vast  majority  of  people  who 
are  receiving  these  veterans  benefits  are  not  members  of  a  veterans 
organization,  and  thereby  would  be,  in  a  sense,  disqualified  from 
appeal  if  there  was  a  cutoff  of  those  benefits,  unless  they  did  join  the 
veterans  organization  for  the  specific  purpose  of  the  appeal.  Now, 
maybe  that  is  not  the  case,  but  I  think  we  ought  to  get  some  of  those 
facts. 

Senator  Cook.  I  don't  think  it  is  the  case,  Senator.  I  would  think 
it  would  be  interesting  to  find  out,  though.  I  don't  think  it  is  the 
case. 

I  must  say  that  somehow  I  always  had  the  feeling  that  things 
between  organizations  and  governmental  agencies  that  are  so  closely 
aligned  that  they  are  given  facilities  within  governmental  agencies 
and  so  forth  are  just  too  cozy.  I  don't  really  mean  to  be  critical,  but, 
if  my  mail  is  any  indication,  then  the  Veterans'  Administration  is 
considering  these  cases  on  an  adversary  basis,  which  I  honestly 
believe  they  do,  then  I  think  there  should  be  an  arm's  length  trans- 
action there,  and  there  shouldn't  be  an  inhouse  consultation.  I  just 
really  feel  that  way. 

Senator  Tunney.  Well,  we  will  adjourn  this  hearing  until  Thurs- 
day, October  4,  at  9:30  a.m.,  when  the  topic  will  be  Court  Awards 
of  Fees. 

All  right.  That  then  concludes  the  hearings  for  today. 

[Testimony  resumes  at  p.  785.] 

[Whereupon,  at  10:30  a.m.,  the  subcommittee  recessed,  to  recon- 
vene Thursday,  October  4, 1973.] 

Statement  of  Raymond  T.  Bonner,  Attorney  With  Public  Citizen  and 
Contributing  Author  of  "Troubled  Peace  :  An  Epilogue  to  Vietnam,  the 
Nader  Report  of  Vietnam  Veterans  and  the  Veterans  Administration" 

Mr.  Chairman,  Committee  Members  : 

I  want  to  thank  you  for  the  invitation  to  appear  before  your  committee 
today  to  discuss  the  plight  of  veterans  and  their  dependents  who  are  seeking 
benefits  from  the  Veterans  Administration  but  are  handicapped  in  their  efforts 
by  being  denied  the  assistance  of  a  lawyer.  Sections  3403  and  3404(c)  of  Title 
38  of  the  U.S.  Code  limit  to  $10  the  amount  which  a  lawyer  may  receive  for 
representing  a  veteran.  Thus,  unless  a  veteran  has  a  relative  who  is  a  lawyer 
— and  who  is  also  altruistic — he  will  find  himself  alone  in  his  battles  with  the 
third  largest  federal  agency.  The  $10  restriction  was  adopted  in  1924  and 
although  perhaps  justifiable  then  can  no  longer  be  defended,  especially  in  light 
of  the  number  of  veterans  being  denied  benefits. 

At  the  outset  I  would  like  to  emphasize  that  I  am  not  pleading  a  case  for 
lawyers  to  enable  them  to  make  more  money  ;  rather  this  is  a  plea  on  behalf 
of  veterans  and  their  dependents.  No  one  has  ever  accused  Public  Citizen  of 
extolling  the  virtues  or  championing  the  causes  of  lawyers.  Indeed,  our  efforts 
have  been  to  reduce  the  fees  which  lawyers  receive ;  for  example,  we  repre- 
sented the  plaintiffs  in  a  lawsuit  which  resulted  in  a  federal  court  in  Virginia 
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holding  that  lawyers'  minimum  fee  schedules  violate  the  antitrust  laws.^  As  a 
result  of  that  case,  a  considerable  number  of  bar  associations  throughout  the 
country  have  abandoned  their  minimum  fee  schedules;  hopefully,  lower  attor- 
neys' fees  will  follow. 

While  the  concern  during  the  last  decade  has  been  with  making  legal  repre- 
sentation available  to  other  than  the  wealthy,  the  ten  dollar  limitation  has  the 
somewhat  anomalous  effect  of  disenfranchizing  even  those  who  can  afEord  to 
pay,  without  providing  assistance  for  those  veterans  who  cannot  afEord  to  hire 
an  attorney.  Thus,  the  limitation  benefits  no  one.  All  veterans— the  rich  and 
poor  alike — become  second-class  citizens  who  have  been  disenfranchized  from 
receiving  legal  assistance. 

Receiving  benefits  from  the  VA  may  be  more  crucial  to  a  veteran's  future 
than  having  a  will  drafted  or  obtaining  a  divorce,  yet  we  would  never  consider 
telling  a  person  who  wanted  either  of  those  services  that  he  could  not  have  a 
lawyer  assist  him.  In  fact,  efforts  to  reduce  lawyers'  involvement  in  both  of 
those  areas  have  met  with  strong  resistance  from  the  organized  bar. 

One  of  the  more  personally  and  socially  desirable  benefits  administered  by 
the  VA  is  educational  assistance,  popularly  known  as  the  "G.I.  Bill."  Yet, 
hundreds  of  veterans  are  being  denied  such  benefits  because  of  unilateral 
determinations  by  the  VA  regarding  the  character  of  their  discharge.  More- 
over, VA  awarded  benefits  may  be  the  largest  source  of  income  for  the  widow 
and  family  of  a  veteran.  But  to  receive  such  benefits  the  widow  must  establish 
that  her  husband's  death  was  service-connected,  which  means  that  the  injury 
or  disease  causing  death  must  have  been  incurred  in  the  "line  of  duty"  and 
not  due  to  his  own  misconduct.  Or  if  the  death  occurred  after  the  termination 
of  active  duty,  then  the  issue  is  whether  the  cause  of  death  is  "proximately 
related"  to  the  service-connected  disease  or  injury.  It  is  as  complicated  as  it 
sounds.  The  military  services  have  lawyers  who  make  "line  of 
duty /misconduct"  determinations,  but  the  veteran  or  his  widow  is  without  a 
lawyer  to  rebut  them ;  and  "proximate  cause"  is  a  concept  which  confuses 
many  lawyers. 

Three  cases  will  illustrate  the  need  for  lawyers  to  represent  veterans  and 
their  dependents.  The  first  involves  a  woman  whose  husband  died  of  cancer  in 
the  early  1950's.  Her  husband  had  been  stationed  off  the  coast  of  Japan  when 
the  bombs  were  dropped,  and  she  contended  that  his  cancer  was  caused  by 
radioactive  fallout.  She  has  been  battling  the  Veterans  Administration  for  over 
20  years  in  an  attempt  to  receive  benefits  which  today  would  amount  to  over 
$3,000  per  year.  In  order  to  receive  a  pension,  she  must  establish  that  her  hus- 
band's death  was  "service-connected,"  not  an  easy  task  in  this  or  any  case 
where  the  facts  surrounding  the  veteran's  injuries  may  be  buried  in  history, 
and  medical  opinion  may  disagree  on  the  facts  which  are  known.  The  VA  has 
steadfastly  refused  to  grant  her  benefits,  the  last  time  relying  upon  the  advice 
of  an  "independent  medical  specialist"  that  the  death-producing  cancer  was  not 
caused  by  the  radioactive  fall-out.  The  VA  has  never  identified  this  independ- 
ent medical  specialist.  Obviously,  some  very  complicated  questions  are  raised 
regarding  whether  there  was  enough  radioactive  fall-out  to  actually  induce 
cancer.  Indeed,  when  the  Board  of  Veterans'  Appeals  denied  her  a  pension,  it 
took  six  pages  just  to  summarize  the  evidence  which  led  to  its  findings  and 
conclusions.  It  should  be  apparent  that  she  could  use  the  skills  of  a  lawyer, 
but  no  lawyer  could  afford  to  become  involved  in  such  a  complicated  matter 
for  a  mere  ten  dollars.  Considering  the  thousands  of  dollars  which  she  would 
receive  if  she  were  able  to  establish  that  her  husband's  death  was  "service-con- 
nected," she  would  be  more  than  willing  to  pay  a  lawyer,  but  §§3403  and  3404 
deny  her  this  right. 

Turning  to  a  second  example,  imagine  the  frustration  of  the  WW  II  veteran 
who  was  given  a  service-connected  disability  rating  in  1965,  for  a  hearing 
problem  incurred  during  the  War  but  then  had  it  revoked  in  1972  because  the 
VA  decided  its  prior  decision  was  "clearly  and  unmistakenly  erroneous." 
Although  Public  Citizen  lacks  the  resources  to  handle  individual  cases,  I  have 
spent  several  hours  trying  to  help  him  imderstand  what  the  VA  has  done  and 
assisting  him  in  preparing  his  appeal  to  the  Board  of  Veterans'  Appeals.  First, 
in  1946  the  VA  said  his  service  medical  records  showed  no  hearing  problem; 


1  Goldfarb  v.Virginia  State  Bar,  355  P.  Supp.  491  (E.D.  Va.  1973). 
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19  year  later  they  said  he  did  have  a  hearing  problem  and  awarded  him  a 
small  (10%)  disability  rating;  however,  this  was  revoked  in  1971  but  restored 
again  in  1972  after  the  veteran  appealed.  Somewhat  incredulously,  the  VA 
recently  reversed  itself  again  and  said  no  disability. 

It  required  a  great  deal  more  than  $10  worth  of  my  time — and  I'm  not 
exactly  compensated  at  prime  rates — to  merely  follow  all  the  shifts  and  rever- 
sals in  the  VA's  position,  and  I  must  confess  that  after  studying  all  the  VA 
documents  it  is  still  not  clear  to  me  why  the  VA  reversed  its  earlier  position 
and  has  denied  his  benefits.  The  VA  may  contend  that  it  acts  in  the  veteran's 
best  interest,  but  that  does  not  mean  that  its  explanations  are  written  so  that 
every  veteran  can  comprehend  them.  They  may  not  be  as  complicated  as  an 
indenture  agreement,  but  they  are  not  the  model  of  simplicity. 

This  veteran's  understandable  irritation  in  realizing  that  the  VA  "giveth  and 
taketh  away"  is  compounded  by  his  frustration  caused  by  the  VA's  refusal  to 
provide  him  with  the  records  on  which  it  bases  its  decisions.  This  veteran, 
being  smarter  and  more  articulate  and  persistent  than  most,  has  asked  the  VA 
for  copies  of  his  service  records  on  which  the  VA  based  its  decision  that  his 
hearing  problem  was  not  .service-connected.  It  is  a  fundamental  principle  of 
American  jurisprudence,  as  well  as  of  common  notions  of  fairness,  that  each 
side  to  a  dispute  ought  to  have  access  to  the  documents  on  which  the  other- 
party  relies.  In  this  case  it  is  virtually  impossible  for  this  veteran  to  effect  a 
meaningful  appeal  without  the  basic  documents  which  are  the  foundation  of 
the  VA's  decision.  This  veteran  needs  a  lawyer.  A  lawyer  would  not  tolerate 
the  VA's  erratic  behavior  or  its  refusal  to  provide  the  veteran  with  his  medi- 
cal records.  This  man  knows  he  needs  a  lawyer  and  he  wants  one,  but  §§3403 
and  34(M  prevent  him  from  having  one.  When  I  reluctantly  told  him  I  could 
not  assist  him,  his  plaintive  plea,  which  was  mixed  with  anger,  irritation  and 
extreme  frustration,  was  "Who  can  help  me?" 

The  third  case  involves  a  Vietnam  veteran  and  received  considerable  noto- 
riety several  months  ago.  In  this  instance  an  Army  soldier  was  wounded  in 
the  head,  arms  and  body  by  booby-trap  shrapnel  while  on  a  combat  operation 
in  Vietnam.  After  being  discharged  from  the  Army,  his  eye  continued  to  bother 
him,  so  he  applied  to  the  Veterans  Administration  for  further  medical  treat- 
ment. Repeated  trips  to  the  VA  oflSee  were  of  no  avail ;  the  VA  unilaterally 
decided  that  because  he  had  received  an  undesirable  discharge,  he  would  not 
reecive  VA  benefits.  As  a  result  of  the  VA's  ruling,  he  was  forced  to  go  to  a 
municipal  hospital  where,  at  his  own  expense,  surgery  was  performed  and  his 
eye  was  removed.  A  lawyer  would  have  advised  this  veteran  that  his  discharge 
was  not  an  automatic  bar  to  benefits  and  would  have  helped  him  prepare  his 
administrative  appeal. ^  If  the  appeal  failed,  it  seems  likely  that  his  lawyer 
would  have  sought  some  immediate  court  action  to  allow  the  veteran  to  be 
treated  at  a  VA  hospital,  instead  of  having  to  pay  out  of  his  own  pocket  for 
treatment  of  an  injury  which  he  received  in  Vietnam. 

These  are  not  isolated  incidents  of  persons  who  would  have  benefited  from 
the  assistance  of  counsel.  Nor  are  these  cases  unique  in  their  complexity.  My 
files  are  filled  with  letters  from  veterans  and  their  dependents  who  have  been 
denied  benefits  and  are  in  need  of  legal  assistance  to  help  them  wage  their 
battles.  Many  have  expressly  declared  their  willingness  to  pay  a  lawyer  to 
help  them. 

Since  the  trend  is  toward  increasing  the  availability  of  legal  assistance,  one 
might  understandably  be  puzzled  by  a  law  which  has  the  opposite  effect.  Addi- 
tionally, since  it  is  contrary  to  common  notions  of  justice  and  fair  play  to 
deny  someone  the  right  to  a  lawyer,  the  burden  should  be  on  those  who  would 
continue  the  law  which  effectively  denies  veterans  full  and  adequate  represen- 
tation. The  historical  justification  for  the  limitation  is  that  it  prevents  abuses 
by  lawyers — that  is,  it  prevents  lawyers  from  extracting  exorbitant  fees  from 
veterans  and  their  dependents,  thereby  reducing  the  amount  of  the  benefits 


^  The  law  does  not  automatically  bar  benefits  to  veterans  with  less-than-honorable 
discharges  ;  the  VA  decides  whether  the  veterans  with  a  "bad"  discharge  receives  benefits, 
and  the  criteria  it  applies  in  maklnp:  that  pronouncement  are  whether  the  discharge 
resulted  from  "moral  turpitude"  or  "willful  and  persistent  misconduct."  It  might  be 
noted  that  the  strict  manner  In  which  the  VA  has  applied  these  vague  and  subjective 
criteria  has  resulted  In  over  90%  of  veterans  with  less-than-honorable  discharges  being 
denied  benefits.  For  example,  during  a  five-month  period  in  1972,  1,305  veterans  with 
"bad"  discharges  applied  for  educational  assistance;  only  91  were  granted. 
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they  receive.  Admittedly,  lawyers  should  be  prevented  from  depriving  a  vet- 
eran of  a  substantial  part  of  his  benefits,  but  the  ten  dollar  ceiling  effectively 
denies  the  veteran  the  assistance  of  counsel  and  quite  possibly,  therefore,  of 
any  benefits.  The  veteran  might  well  prefer  to  pay  an  attorney  and  have  his 
benefits  reduced  accordingly  rather  than  receive  no  benefits  at  all.  At  the  least, 
this  should  be  the  veteran's  choice. 

Although  past  abuses  may  justify  some  limitation  (and  the  recent  notoriety 
lawyers  have  received  may  support  an  unhealthy  distrust  of  the  profession), 
nevertheless  the  $10  restriction  is  major  surgery  when  the  application  of  an 
antiseptic  would  suffice.  A  few  rotten  lawyers  should  not  preclude  veterans 
from  retaining  an  honest  lawyer  if  they  so  desire.  The  advent  of  no-fault 
divorce  in  California  and  a  few  other  states  has  led  to  some  attorneys'  charging 
fees  which  bear  little  relationship  to  the  amount  of  work  they  do.  The  solution 
to  correcting  these  abuses  is  not  to  prohibit  parties  in  a  divorce  proceeding 
from  retaining  a  lawyer  if  they  want  one,  and  no  one  has  seriously  suggested 
such  a  massive  surgical  approach. 

Experience  with  other  federal  agencies  has  demonstrated  that  lawyers  can 
be  awarded  a  fee  sufficient  to  provide  them  with  an  incentive  to  handle  cases, 
while  at  the  same  time  regulate  those  who  would  abuse  fee  provisions.  For 
example,  representing  claimants  before  the  Social  Security  Administration  is 
an  area  ripe  for  abuse  by  unethical  attorneys.  The  solution  to  that  problem, 
however,  has  not  been  as  radical  as  is  the  $10  limitation.  Congress  has  limited 
the  amounts  which  attorneys  may  receive  for  representing  social  security 
claimants,  but  the  limitations  are  reasonable.  Essentially,  Congress  has  pro- 
vided that  the  Social  Security  Administration  must  approve  any  fees,  and  in 
determining  what  is  a  reasonable  fee  the  Secretary  has  established  certain  cri- 
teria such  as  complexity  of  the  case  and  amount  of  time  spent  on  the  case. 
The  specific  criteria  are  not  as  important  as  is  the  fact  that  Congress  has  not 
engaged  in  "overkill"  in  addressing  the  problem  in  the  social  security  benefits 
area,  and  that  what  it  has  done  indicates  that  the  abuses  can  be  controlled 
with  regulations  less  drastic  than  the  $10  limitation. 

A  second  reason  often  given  in  defense  of  the  $10  limitation  is  that  various 
veterans'  organizations  provide  free  representation.  The  VA  in  fact  boasts  that 
approximately  25  veterans'  organizations  have  offices  in  the  VA  building  itself. 
It  should  be  noted,  however,  that  most  of  these  representatives  are  not  law- 
yers. Moreover,  it  has  been  suggested  that  the  existence  of  these  representa- 
tives in  the  same  building  as  the  VA  has  created  an  almost  kinship  relation- 
ship which  is  not  conducive  to  the  optimal  operation  of  the  adversary  system. 
Furthermore,  and  by  far  most  important,  eliminating  the  ten  dollar  restriction 
will  in  no  way  cause  the  veterans'  organizations  to  discontinue  their  services. 
To  the  extent  that  they  provide  a  laudable  and  much  needed  service  by  repre- 
senting veterans  without  charge,  they  could  and  should  continue  to  do  so.  All 
that  eliminating  the  ten  dollar  ceiling  would  do  is  to  give  the  veteran  the 
choice  of  whether  to  be  represented  by  a  compensated  lawyer  or  by  someone 
willing  to  provide  free  representation. 

Finally,  the  absence  of  lawyers  in  VA  proceedings  has  been  defended  on  the 
grounds  that  it  is  not  an  adversary  proceeding  and  therefore  lawyers  are  not 
necessary.  This  position  is  inconsistent  with  the  fact  that  the  VA  does  not 
oppose  participation  by  the  veterans  organizations  representatives.  More  impor- 
tant, the  more  than  20,000  persons  who  had  their  appeals  denied  in  FY  1972 
might  find  little  consolation  from  the  fact  that  VA  has  chosen  to  label  the 
proceedings  as  "non-adversary."  Denying  a  veteran  a  lawyer  because  the  VA 
has  determined  that  the  proceedings  are  "non-adversarial"  is  akin  to  denying  a 
criminal  defendant  a  lawyer  becau.se  the  judge  says  he  will  be  fair.  It  would 
seem  that  if  the  VA  is  in  fact  acting  in  the  best  interests  of  the  veteran  and 
his  dependents,  then  it  should  have  no  objection  to  opening  up  the  procedure 
to  the  scrutiny  and  skills  which  a  lawyer  would  bring  toi  the  process. 

The  issue  is  whether  a  veteran  is  to  be  denied  the  right  to  be  represented  by 
a  lawyer  if  he  so  chooses.  I  respectfully  submit  that  the  traditional  reasons 
offered — viz.,  abuses,  availability  of  veterans  organizations  representatives  and 
the  alleged  non-adversarial  nature  of  the  proceedings — do  not  justify  the 
denial  of  such  a  basic  and  fundamental  right.  Additionally,  there  are  positive 
reasons  why  lawyers  should  be  encouraged  to  participate.  Not  only  might  it 
result  in  more  veterans'  receiving  benefits,  but  more  veterans  would  be  made 
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aware  of  their  right  to  receive  benefits  and  especially  of  their  right  to  appeal 
in  the  event  the  VA  initially  denies  benefits. 

Many  veterans,  especially  those  with  less-than-honorable  discharges,  are  not 
even  aware  of  their  rights  to  receive  benefits  from  the  VA,  and  even  fewer 
veterans  or  dependents  ever  exercise  their  right  to  appeal  after  being  denied 
benefits.  According  to  the  chairman  of  the  Board  of  Veterans'  Appeals,  less 
than  2%  of  the  denials  are  ever  appealed.  More  specifically,  during  a  five- 
month  period  in  early  1972,  out  of  1,305  applications  for  educational  benefits 
from  individuals  with  less-than-honorable  discharges,  only  91  were  granted. 
Yet,  for  the  entire  fiscal  year  1972,  only  100  individuals  with  "bad"  discharges 
appealed  to  the  Board  of  Veterans'  Appeals  for  review  of  the  VA's  decision  to 
deny  them  benefits. 

Since  the  appeals  process  is  internal — i.e.,  within  the  VA  and  not  to  the 
courts — it  is  not  surprising  that  more  veterans  do  not  appeal.  If  benefits  are 
denied  upon  initial  application,  the  veteran  must  file  a  "notice  of  disagree- 
ment," which  initiates  review  by  the  same  oflSce  which  issued  the  initial 
denial ;  if  this  "second-look"  results  in  denial  again,  the  veteran  may  appeal  to 
the  Board  of  Veterans'  Appeals.  In  other  words,  in  order  to  appeal,  the  vet- 
eran must  somehow  believe  that  although  the  VA  has  once  told  him  "no,"  if  he 
asks  again  the  answer  might  be  "yes."  This  is  contrary  to  his  military  training 
and  experience,  and  the  statistics  support  the  common  sense  realization  that 
the  same  agency  which  said  no  is  not  likely  to  say  yes.  For  example,  in  FY 
1972  only  13.9%  of  the  appeals  were  successful  upon  initial  review,  and  the 
Board  of  Veterans'  Appeals  granted  benefits  in  only  13.4%  of  the  cases  which 
it  reviewed.  A  lawyer,  however,  would  appreciate  the  value  of  an  appeal 
within  the  agency,  and  his  assistance  might  result  in  these  statistics  being 
more  favorable  to  the  veteran. 

Two  other  laws  need  to  be  amended  in  order  to  assure  that  veterans  are 
afforded  their  full  rights  within  the  VA  system.  The  first  is  a  statute  which 
prohibits  judicial  review  of  any  decision  by  the  Veterans  Administration.  38 
U.S.C.  §211.  I  submit  that  it  is  indefensible  that  an  agency  of  the  United 
States  Government  which  is  dealing  with  sucli  vital  rights  of  its  constituency 
should  operate  free  of  the  scrutiny  of  judicial  review.  The  CIA  may  have  a 
need  to  operate  in  secret,  but  not  the  VA.  Again,  if  the  VA  is  truly  protective 
of  the  interests  of  veteran.s,  it  should  not  fear  judicial  review.  The  law  prohib- 
iting judicial  review  of  a  VA  determination  should  be  repealed  immediately. 

Second,  a  VA  regulation  prevents  anyone  representing  a  veteran  from  con- 
tacting any  member  of  Congress  for  assistance  in  the  processing  of  the  veter- 
an's claim.  30  C.F.R.  §14.648.  The  regulation  further  states  that  any  attorney 
seeking  such  aid  shall  be  subject  to  an  inquiry  respecting  his  competency  to 
represent  the  veteran  and  shall  forfeit  his  right  to  a  ten  dollar  fee.  While  tlie 
threat  of  this  forfeiture  may  not  be  an  effective  deterrent,  I  think  it  is  clear 
that  this  regulation  is  not  only  ridiculous  but  probably  unconstitutional 
because  it  prevents  constituents  from  petitioning  Congress,  a  right  guaranteed 
under  the  First  Amendment. 

In  conclusion,  if  any  monetary  limitation  is  to  be  set  on  the  amount  which 
an  attorney  may  receive  for  representing  a  veteran,  it  must  be  a  realistic  sum 
so  that  the  effect  is  not  to  force  veterans  to  "go  it  alone"  without  the  benefit 
of  legal  assistance.  A  bill  introduced  in  the  House — H.R.  8846 — would  raise  the 
ceiling  to  $100,  with  the  provision  that  if  the  veteran  is  successful  upon  appeal 
to  the  Board  of  Veterans'  Appeals  or  the  courts  (H.R.  8846  also  contains  a 
provision  allowing  judicial  review  of  VA  decisions),  the  VA  must  pay  the 
attorney  a  reasonable  fee  as  well  as  reimburse  the  veteran  for  the  $100  first 
advanced  by  him.  If  $100  also  seems  low  or  arbitrary,  a  second  possibility 
would  be  to  limit  the  hourly  rate  which  a  lawyer  could  charge. 

Perhaps  the  best  solution  would  be  a  system  similar  to  that  used  by  the 
Social  Security  Administration.  An  attorney  representing  a  claimant  seeking 
benefits  administered  by  the  Social  Security  Administration  must  submit  his 
claim  for  fees  to  the  Administration.  In  filing  his  claim,  the  attorney  states 
the  specific  amount  requested  and  includes  the  number  of  hours  spent  on  the 
case  and  an  itemization  of  expenses.  In  evaluating  the  request  for  a  fee,  the 
Administration  considers  the  complexity  of  the  case,  level  of  skill  and  compe- 
tence required,  amount  of  time  spent  on  the  case  and  results  achieved.  These 
are  also  the  criteria  adopted  by  many  federal  courts  in  setting  attorney's  fees 
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in  pro  bono  cases.  I  refer  this  Committee  to  42  U.S.C.  §406  and  20  C.F.R. 
§404.975-977  for  more  details  about  the  system  used  by  the  Social  Security 
Administration  which  I  respectfully  submit  is  far  more  equitable  than  the 
present  VA  system — which  really  is  not  a  system,  but  a  blanket  denial  of  legal 
representation. 

I  thank  you  again  for  the  opportunity  to  have  appeared  here  today  and  hope 
that  your  efforts  will  result  in  legislation  which  will  provide  veterans  with  the 
legal  representation  which  they  deserve  and  need. 


[Reprinted   from   TROUBLED  PEACE  :  An  Epilogue  to  Vietnam — The  Nader  Report  on 

Vietnam  Veterans  and  tlie  Veterans  Administration] 

(By  Paul  Starr  with  Jim  Henry  and  Ray  Bonner  (Prelim.  Draft) ) 
The  Impassive  VA 

Contrary  to  widespread  belief,  federal  law  does  not  bar  the  Veterans  Admin- 
istration from  dispensing  benefits  to  most  less  than  honorably  discharged  vet- 
erans. Were  the  agency  to  change  its  own  procedures,  new  legislation  would,  in 
fact,  not  be  necessary  to  permit  VA  hospitals  to  offer  drug  treatment  to  men 
with  less  than  honorable  discharges.  The  VA  is  also  in  a  position  to  extend 
educational  assistance  to  veterans  who  are  perpetual  unemployment  statistics. 
But  because  of  the  way  the  VA  has  applied  the  law  and  the  way  it  interprets 
its  social  functions,  the  agency  has  not  made  such  assistance  available. 

According  to  the  law,  benefits  are  available  to  all  veterans  who  received  dis- 
charges "under  conditions  other  than  dishonorable."  Anyone  who  received  an 
Honorable  or  General  Discharge  is  unambiguously  entitled  to  benefits.  Anyone 
who  received  a  Dishonorable  Discharge  is  unambiguously  excluded  from  bene- 
fits, as  is  someone  issued  a  Bad  Conduct  Discharge  by  general  court-martial. 
Undesirable  Discharges  and  Bad  Conduct  Discharges  issued  by  special  court- 
martial  constitute  the  "gray  area."  If  a  veteran  has  one  of  these — and  more 
than  six  out  of  every  seven  Vietnam  veterans  with  bad  discharges  do — the  VA 
makes  an  independent  determination  whether  or  not  it  was  issued  under  dis- 
honorable conditions. 

The  agency  has  adopted  its  own  rules  on  this  question.  A  discharge  issued 
for  mutiny,  spying  or  homosexual  acts  is  automatically  considered  to  be  under 
dishonorable  conditions.  Mutiny  and  spying  charges  appear  primarily  in  war 
movies,  but  rarely  in  real  life.  Homosexual  acts,  on  the  other  hand,  never 
occur  in  war  movies  but  do  occur  in  real  life.  The  categorical  position  the  VA 
has  taken  on  cases  of  homosexuality  reflects  a  highly  traditional  view  of  moral 
behavior.  Whether  it  is  also  constitutionally  correct  to  deny  benefits  on 
grounds  of  extra-legal  moral  attitudes  is  another  question. 

In  addition  to  these  specific  categories  of  discharges  which  the  VA  has 
determined  to  be  under  dishonorable  conditions,  the  agency  has  adopted  two 
rather  broad  and  subjective  criteria  in  its  eligibility  decisions.  A  discharge  is 
considered  to  have  been  issued  under  dishonorable  conditions  if  it  stemmed 
from  an  offense  involving  "moral  turpitude"  or  was  the  result  of  "persistent 
and  willful  misconduct."  What  constitutes  "moral  turpitude"  or  "persistent 
and  willful  misconduct"?  Whatever  the  person  ruling  on  the  request  for  bene- 
fits decides.  No  one  that  we  interviewed  in  the  YA,  either  in  the  national  or 
regional  offices,  could  offer  any  definition.  The  determination  is  made  on  a 
case-by-case  basis  without  the  assistance  of  any  guidelines.  An  older  VA 
employee  in  Montgomery,  Alabama,  may  consider  smoking  marijuana  an 
offense  involving  moral  turpitude,  while  his  younger  counterpart  in  San  Fran- 
ci-sco  would  merely  be  amused.  Indeed,  the  criteria  may  be  applied  differently 
within  the  same  office.  The  only  guidelines  would  appear  to  be  an  unwritten 
presumption  that  the  services  only  impose  bad  discharges  for  acts  of  moral 
turpitude  or  persistent  and  willful  misconduct,  because  the  VA  hardly  ever 
comes  to  any  other  conclusion.  A  recent  study  by  the  agency  indicated  that  93 
percent  of  the  veterans  with  bad  discharges  who  apply  for  educational  benefits 
are  denied  them. 
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A  veteran  who  .seeks  benefits  from  the  VA  applies  to  his  local  oflSce  where 
he  will  be  asked  for  his  discharge  papers.  If  the  applicant  has  a  Bad  Conduct 
or  Undesirable  Discharge,  the  VA  employee  will  advise  him  that  his  applica- 
tion must  be  sent  to  the  regional  office  for  an  eligibility  determination.  At  the 
regional  level  an  "adjudicator"  will  examine  the  applicant's  entire  file  supplied 
by  the  military  service  involved  and  then  rule  whether  the  veteran  engaged  in 
moral  turpitude  or  persistent  and  willful  misconduct.  The  adjudicator  will 
base  his  decree  not  only  on  information  the  military  has  provided,  but  also 
upon  any  statements  submitted  by  the  veteran.  Rarely,  however,  will  statements 
be  submitted  since  the  applicant  is  not  necessarily  notified  that  he  can  do  so.  The 
veteran  will  probably  also  be  unaware  of  all  the  military  reports  the  adjudicator 
has  before  him.  Although  the  applicant  technically  has  a  right  to  see  his  file,  he 
is  never  advised  that  he  has  that  right,  nor  are  copies  of  his  file  made  available 
to  him  if  he  wishes  to  see  it.  He  must  go  to  the  regional  office  during  a  week- 
day and  look  at  the  file  there. 

If  the  adjudicator  determines  that  the  individual  is  not  entitled  to  benefits, 
that  determination  must  be  approved  by  an  "authorizer."  The  applicant  may 
then  file  a  "notice  of  disagreement,"  in  which  event  the  case  will  be  reviewed 
again,  this  time  by  a  senior  claims  examiner  and  an  authorizer.  If  they  agree 
with  the  decision  of  their  colleagues,  the  applicant  will  again  be  notified  that 
his  request  for  benefits  has  been  denied ;  this  time,  however,  he  will  receive  a 
statement  explaining  why  they  have  been  denied.  He  will  also  be  advised  of 
his  right  to  appeal,  and  finally — after  two  determinations  have  been  made  to 
deny  him  benefits — he  will  be  advised  that  he  may  submit  evidence  on  his  own 
behalf. 

His  appeal  will  be  heard  by  the  board  of  veterans'  appeals,  which  has  never 
had  any  Vietnam  veterans  among  its  members.  The  board  is  not  limited  to 
reviewing  the  adjudicator's  decision,  but  can  completely  reexamine  the  entire 
record.  However,  it  also  has  no  guidelines  for  deciding  what  is  moral  turpi- 
tude or  persistent  and  willful  misconduct. 

Tlie  veteran  has  a  right  to  be  represented  before  the  board  by  a  lawyer,  but 
it  is  doubtful  that  he  will  be  unless  a  beneficent  friend  or  someone  in  his 
family  went  to  law  school.  Lawyers  are  limited  by  statute  to  receiving  ten  dol- 
lars for  all  services  they  render  to  a  veteran  applying  for  VA  benefits.  The 
agency  argues  that  the  lawyer's  feels  would  come  from  the  benefits  awarded 
and  consequently  limit  what  the  veteran  receives.  When  it  is  suggested  that 
some  benefits  may  be  better  than  none  at  all,  they  note  that  the  various  veter- 
ans' organizations  provide  representation.  This  is  true,  but  the  American 
Legion  and  VFW  have  not  exactly  been  in  the  vanguard  of  organizations 
defending  such  causes  as  the  rights  of  homosexuals,  political  dissenters  and 
drug  users.  Yet  if  veterans  with  bad  discharges  cannot  get  help  from  one  of 
the  associations,  they  are  pretty  much  out  of  luck  altogether.  Furthermore,  the 
long  participation  of  the  associations  in  tlie  appeal  board  procedures  has  made 
them  part  of  the  VA  inner  family  and  made  it  unlikely  they  will  seize  upon 
unpopular  cases.  VA  officials  note  with  pride  that  25  representatives  of  veter- 
ans' organizations  have  rent-free  offices  in  VA  headquarters  on  Vermont 
Avenue  in  Washington,  D.C.  Their  role  can  probably  be  better  understood  in 
terms  of  the  kinsliip  networks  of  traditional  societies  than  in  terms  of  the 
adversary  tradition  of  Anglo-American  law. 

To  ensure  that  the  VA  family  remains  free  of  outside  scrutiny  or  interfer- 
ence, statutes  prohibit  appeal  to  the  courts  of  any  decision  by  the  VA  granting 
or  denying  benefits.  Benefits  have  the  legal  status  of  gratuities.  The  VA  can  no 
more  be  legally  compelled  to  bestow  gifts  on  veterans  than  children  can  be 
compelled  to  give  presents  on  Mother's  Day. 

All  this  contributes  to  a  degree  of  institutional  privacy  that  one  normally 
only  finds  in  expensive  private  men's  clubs.  Both  the  adji"'dicator  and  the 
board  of  appeals  may  issue  their  decisions  without  having  their  notions  of 
morality  examined  in  a  public  inquiry.  Tlie  veterans'  rights  may  be  unpro- 
tected, but  the  prejudices  of  agency  officials  are  perfectly  secure. 

Ordinarily  the  VA  keeps  no  statistical  records  on  benefit  applications  from 
veterans  with  Undesirable  and  Bad  Conduct  Discharges.  A  study  of  a  five- 
month  period  in  1972.  however,  noted  that  only  1.305  applications  for  educa- 
tional benefits  were  received  from  men  with  bad  discharges.  Of  these,  91  were 
approved.   During  this  same  period   more   than   4,000  veterans  with   bad   dis- 
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charges  applied  for  unemployment  compensation.  (Although  the  benefits  are 
dispensed  by  the  Labor  Department,  eligibility  decisions  are  made  by  the  VA.) 
Of  the  4.000  men  who  applied,  3,400  were  found  ineligible.  Ninety-seven  of  the 
cases  involved  veterans  with  drug-related  discharges ;  six  of  these  were 
approved.  As  one  VA  official  remarked  after  seeing  these  statistics.  Undesirable 
and  Bad  Conduct  Discharges  are  effectively  the  same  as  a  Dishonorable  Dis- 
charge in  terms  of  eligibility  for  veterans'  benefits. 

There  is  some  question  whether  this  practice  represents  the  intent  of  Con- 
gress. A  veteran,  as  defined  in  the  law,  is  a  person  discharged  "under  condi- 
tions other  than  dishonorable."  Strictly  speaking,  that  means  all  men  who 
served  in  the  armed  forces  except  those  who  received  Dishonorable  Discharges. 
The  VA  has  taken  it  upon  itself  to  interpret  the  definition  as  excluding  nearly 
all  of  the  men  who  received  Bad  Conduct  and  Undesirable  Discharges. 

Given  the  impassive  attitude  of  the  VA,  very  few  veterans  with  bad  dis- 
charges ever  seek  to  establish  eligibility  for  benefits.  The  board  of  veterans 
appeals  received  fewer  than  100  appeals  during  1972  involving  the  character  of 
discharge.  One  possible  explanation  for  this  figure  might  be  that  adjudicators 
were  granting  eligibility,  but  as  we  have  seen,  favorable  decisions  at  that  level 
are  extremely  rare. 

The  infrequency  with  which  the  VA  grants  benefits  to  less  than  honorably 
discharged  veterans  has  left  the  impression  that  it  has  no  power  to  do  so — an 
impression  which  further  discourages  men  from  making  appeals.  In  fact,  so 
widespread  is  the  opinion  that  the  VA  has  no  discretion  in  this  area  that  sev- 
eral military  lawyers  contacted  answered  "absolutely  not"  when  asked  whether 
veterans  with  Undesirable  and  Bad  Conduct  Discharges  might  be  entitled  to 
VA  benefits.  In  that  light  it  is  hardly  surprising  why  so  few  veterans  ever 
appeal  to  the  VA. 

Title  38. — Veterans  Benefits 
section  211.  decisions  by  administrator;  opinions  of  attorney  general 

(a)  On  and  after  October  17,  1940,  except  as  provided  in  sections  775,  784, 
and  as  to  matters  arising  under  chapter  37  of  this  title,  the  decisions  of  the 
Administrator  on  any  question  of  law  or  fact  under  any  law  administered  by 
the  Veterans'  Administration  providing  benefits  for  veterans  and  their  depend- 
ents or  survivors  shall  be  final  and  conclusive  and  no  other  oflScial  or  any 
court  of  the  United  States  shall  have  power  or  jurisdiction  to  review  any  such 
decision  by  an  action  in  the  nature  of  mandamus  or  otherwise. 

(b)  The  Administrator  may  require  the  opinion  of  the  Attorney  General  on 
any  question  of  law  arising  in  the  administration  of  the  Veterans'  Administra- 
tion. (Pub.  L.  85-857.  Sept.  2,  1958,  72  Stat.  1115;  Pub.  L.  89-214,  §  1(b), 
Sept.  29.  1965,  79  Stat.  886;  Pub  L.  89-358,  §4(h),  Mar.  3,  1966,  80  Stat.  24; 
Pub.  L.  91-376,  §  8(a),  Aug.  12,  1970,  84  Stat.  790.) 

AMENDMENTS 

1970 — Subsec.  (a).  Pub.  L.  91-376  substituted  provisions  that  on  or 
after  Oct.  17,  1940,  except  as  provided  in  sections  775,  784,  and  chapter  37 
of  this  title,  the  decisions  of  the  Administrator  on  any  question  of  law  or 
fact  under  any  law  administered  by  the  Veterans'  Administration  provid- 
ing benefits  for  veterans  and  their  dependents  or  .survivors  be  final  and 
conclusive  and  no  other  official  or  any  court  of  the  United  States  have 
power  or  jurisdiction  to  review  any  such  decision  by  an  action  in  the 
nature  of  mandamus  or  otherwise,  for  provisions  that,  except  as  provided 
in  the  enumerated  sections,  the  decisions  of  the  Administrator  on  any 
question  of  law  or  fact  concerning  a  claim  for  benefits  or  payments  under 
any  law  administered  by  the  Veterans'  Administration  be  final  and  conclu- 
sive and  no  other  oflScial  or  any  court  of  the  United  States  have  power  or 
jurisdiction  to  review  any  such  decision. 

SECTION    .3404.    RECOGNITION    OF   AGENTS   AND   ATTORNEYS    GENERALLY 

(c)  The  Administrator  shall  determine  and  pay  fees  to  agents  or  attorneys 
recognized  under  this  section  in  allowed  claims  for  monetary  benefits  under 
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laws  administered  by  the  Veterans'  Administration.  Such  fees — 

(1)  shall  be  determined  and  paid  as  prescribed  by  the  Administrator; 

(2)  shall  not  exceed  $10  with  respect  to  any  one  claim ;  and 

(3)  shall  be  deducted  from  monetary  benefits  claimed  and  allowed. 
(Pub.  L.  85-857,  Sept.  2,  1958,  72  Stat.  1238.) 

SECTION  REFKRBED  TO  IN  OTHER  SECTIONS 

This  section  is  referred  to  in  section  3405  of  this  title. 


American  Bar  Association, 
Chicago,  III,  September  23,  1973. 

Hon.  John  V.  Tunney,  Chairman,  Subcommittee  on  the  Representation  of  Citi- 
zen Interests,  Committee  on  the  Judiciary,  Senate  Office  Building,  Wash- 
ington, D.C. 

Dear  Senator  Tunney  :  For  five  years,  as  Chairman  of  the  American  Bar 
Association's  Section  of  Administrative  Law  Special  Committee  on  Veterans,  I 
and  others  on  our  committee  sought  to  overcome  the  invidious  discrimination 
against  Veterans'  claimants  imposed  by  38  USC  §§  3404,  3405  and  784(g) 
(1970). 

We  failed  in  this,  largely  because  of  pressure  from  the  Veterans  organiza- 
tions who  monopolize  the  representation  business,  and  selectively  distribute 
their  representation  services  amongst  those  whom  the  organizations  believe  are 
"deserving"  but  denying  representation  to  those  whom  the  organizations  may 
believe  to  be  "undeserving." 

A  few  examples  should  be  sufficient  to  illustrate  how  this  works : 

example  1 

An  attorney  who  is  70  years  of  age  obtains  a  recovery  for  clients  who  are 
beneficiaries  under  National  Service  Life  Insurance  policies  administered  by 
the  VA.  The  clients  will  now  receive  those  benefits  in  monthly  installments, 
and  the  attorney  may  receive  a  fee  of  no  more  than  10%.  His  fee  can  be  paid, 
however,  only  as  a  percentage  of  the  installments.  Even  though  the  beneficiar- 
ies would  like  him  to  receive  a  lump  sum  payment,  the  statute  prohibits  it, 
and  can  receive,  as  compensation  for  his  services,  $1.70/month  up  until  the 
time  that  the  client  receives  the  last  payment  under  the  policy.  38  USC 
§  784(g)   (1970). 

"We  sympathize,  indeed,  with  the  attorney's  predicament  over  these  driblet 
payments  ***  (b)ut  *  *  *  we  see  no  way  *  *  *  to  extricate  him  from  the 
difiiculty.  Moss  v.  U.S.,  311  F.2d  462,  463  (2d  Cir.  1962). 

The  fee  limitation  of  10%  is  bad  enough  (the  amount  of  the  fee  should  be 
set  by  the  court)  but  to  make  it  payable  as  a  proportion  of  the  beneficiary's 
monthly  installment  is  absurd. 

example  2 

An  attorney  spends  100  hours  on  a  veteran's  educational  benefits  claim  and 
makes  two  trips  to  Washington,  D.C,  in  order  to  present  the  case  to  the 
Board  of  Veterans  Appeals.  The  attorney  can  recover  no  more  than  $10  for  his 
services.  38  USC  §  3404(c)(2)  (1970).  And  see  In  re  Descamp's  Estate,  175 
A. 2d  827  (Pa.  1961)  surcharging  a  guardian  where  a  fee  greater  than  $10  was 
paid. 

EXAMPLE  3 

Same  facts  as  Example  "2"  except  that  the  attorney  charges,  and  the  vet- 
eran pays,  a  reasonable  fee.  The  attorney  is  fined  $500  and  sentenced  to  serve 
two  years  at  hard  labor  in  the  penitentiary.  38  USC  §  3405  (1970). 

EXAMPLE  4 

Because  of  controversial  positions  publicly  taken  on  a  number  of  issues,  a 
Veteran's  claim  for  educational  benefits  is  arbitrarily  and  capriciously  denied 
by  the  VA.  The  veteran  is  without  representation  or  remedy.  See  this  writer's 
discussion  in  "Veteratns'  Benefits  etc."  39  Indiana  L.J.  183  (1964). 
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EXAMPLE  5 


<,.?.t  H  ^^^^%?^  in  Example  "4"  except  that  the  veteran  has  already  been 
granted  educational  benefits,  but  they  are  suspended  by  the  VA  when  it  leams 
of  his  activities.  Under  the  theory  advanced  by  this  writer  in  the  article  cited 

son  d<9  F.2d  469  [D.C.Cir.  1967])  the  veteran  had  an  opportunity  before  1970 
to  have  some  representation  and  judicial  review.  But  in  1970     n  'an  incredible 

Review  See'JInsri'pfw^'f'-"  ^'P'^.  ""^  ^^^°  t^^t  ''^'^'^  opportunTty  for 
review,  feee  d8  use  §  211(a)  as  amended  (1970). 


EXAMPLE  6 


fhf'  VA  ^^,'?flu^  representing  claimants  who  have  been  denied  benefits  by 
the  \  A,  vindicate  the  rights  of  their  clients  in  the  District  Court  wS  also 
awards  attorneys  a  fee  of  25%  of  the  amounts  recovered  (by  !4alogy  to  the 
uhni^ J"""'  ^^^'^'  ^"^  provisions.)  The  Government  appeals  the  else  buf 
while  the  case  is  on  appeal,  Congress  enacts  the  legislation  referred  to  in 
Example  "5"  and  which  annihilates  the  right  to  judicial  rSefSeWvern 
ment's  appeal  is  solely  on  the  award  of  the  attorneys'  fees  ($35  000)  and  not 
on  the  legitimacy  of  the  $140,000  judgment.  The  court  applies  §  211  a)   retro 

u.^.,  4bl  J^.2d  1240  (D.C.  Cir.  19*2)  cert,  denied U.S (1973) 

thl\Z''Tf^  the  fundamental  premises  of  our  society  that  nobody  is  above 
the  law,  and  nobody  is  beneath  it. 

It  is  clear  that  the  statutes  and  cases  referred  to  in  this  letter  deny  deserv 

ing  veterans  the  right  to  secure  effective  legal  counsel  and  Judicial  revilw  of 

beneathT  "  ''^-  '^^'•'  ^^^  '^"  ""^  "'^"^^  *^^  ^^^'^^^  the  veterans 

I  am  delighted  to  learn  of  your  subcommittee's  interest  in  this  matter  and 

ssure  you  of  any  cooperation  or  help  which  vou  may  need 

Yours  faithfully, 

Frehjerick  Davis, 
Professor  of  Law  and  Council  Member. 


IN   THE   UNITED    STATES   DISTRICT   COURT 
FOR   THE   DISTRICT   OF   COLUMBIA 

Civil  Action  No.  1640-73 

Emanuel  Staub,  individually,  and  on  behalf  of  all  persons  similarly  situ- 
ated, 209  67th  Street,  Holmes  Beach,  Florida  33510,  plaintiff, 


Donald  E.  Johnson,  individually,  and  as  Administrator  of  Veterans' 
Affairs,  Veterans  Administration,  810  Vermont  Avenue  N.W.,  Washing- 
ton, D.C.  20420,  defendant. 

Complaint  for  Declaratory  Judgment  and  Injunction 

1.  This  is  an  action  for  relief  from  the  restrictions  placed  by  38  U.S.C. 
§3404 (c)  (2)  on  the  fees  of  attorneys  representing  claimants  seeking  veterans 
benefits.  Plaintiff  seeks  a  declaratory  judgment  upon  his  own  behalf  and  on 
behalf  of  the  class  he  represents  that  this  absolute  $10.00  limitation  on  fees  is 
unconstitutional,  because  it  (1)  effectively  denies  tens  of  thousands  of  veterans 
of  their  Fifth  Amendment  due  process  rights  to  consult  with  and  be  repre- 
sented by  legal  counsel  and  frustrates  their  right  to  unimpeded  meaningful 
access  to  the  legal  process,  and  (2)  vitiates  the  First  Amendment  rights  of 
veterans  to  associate  with  legal  counsel  in  pursuit  of  their  rights  under  laws 
administered  by  the  Veterans  Administration.  In  addition  to  a  declaratory 
judgment  of  unconstitutionality  plaintiff  seeks  individually  upon  his  behalf  an 
injunction  ordering  that  the  Administrator  of  Veterans  Affairs  provide  plain- 
tiff the  opportunity  for  a  new  hearing  wherein  plaintiffs  claim  may  be  pre- 
sented by  an  attorney  whose  presence  would  be  made  possible  bv  the  invalida- 
tion of  the  $10.00  fee  limitation. 

jurisdiction 

2.  The  jurisdiction  of  this  court  is  based  on  28  U.S.C.  §1331  and  28  U.S.C. 
§2201.  The  matter  in  controversy  exceeds  the  value  of  $10,000  exclusive  of 
interests  and  costs. 

parties 

3.  Plaintiff,  Emanuel  Staub,  is  a  veteran  who  served  on  active  duty  in  the 
United  States  Marine  Corps  from  September  1936  to  September  1940  and  from 
March  1941  until  July  1947. 

4.  The  Veterans  Administration  is  an  agency  of  the  United  States  Govern- 
ment charged  with  the  administration  of  laws  relating  to  "the  relief  and  other 
benefits  provided  by  law  for  veterans,  their  dependents,  and  their  beneficiar- 
ies." 38  U.S.C.  §201.  Defendant.  Donald  E.  Johnson,  is  the  Administrator  of 
Veterans  Affairs  and  is  re.sponsible  for  the  execution  and  administration  of  all 
laws  administered  by  the  Veterans  Administration.  38  U.S.C.  §210. 

CLASS  action 

5.  This  action  is  brought  by  plaintiff  as  a  class  action  pursuant  to  Rule  23 
of  the  Federal  Rules  of  Civil  Procedure  in  his  own  behalf  and  in  behalf  of  all 
persons  similarly  situated,  pursuant  to  Rule  23(b)  of  the  Federal  Rules  of 
Civil  Procedure.  The  class  which  plaintiff  represents  is  composed  of  all  past, 
present  and  future  veterans  who  have  sought,  are  seeking  or  will  seek  repre- 
sentation by  a  lawyer  in  their  claims  for  veterans  benefits  only  to  have  their 
efforts  frustrated  by   the  statutory   limitation   on   attorney's   fee  in  38   U.S.C. 
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§3404(c)  (2).  The  class  is  so  numerous  that  joinder  of  all  members  is  imprac- 
ticable; there  are  questions  of  law  and  fact  common  to  all  members  of  the 
class ;  the  claims  of  the  plaintiff  are  typical  of  the  claims  of  the  class ;  the 
plaintifE  will  fairly  and  adequately  protect  the  interests  of  the  class ;  the  party 
opposing  the  class  has  acted  on  grounds  generally  applicable  to  the  class ;  the 
prosecution  of  separate  actions  by  individual  members  of  the  class  would 
create  a  risk  of  inconsistent  or  varying  adjudications ;  and  questions  of  law 
and  fact  common  to  the  members  of  the  class  predominate  over  any  questions 
affecting  only  individual  members,  so  that  a  class  action  is  superior  to  other 
available  methods  for  the  fair  and  eflBcient  adjudication  of  the  controversy. 

STATEMENT  OF  FACTS 

6.  Plaintiff  veteran  suffers  from  medical  conditions,  knovm  as  spondylolysis 
and  spondylolythesis  respectively,  which  are  characterized  by  chronic  back 
pain  and  numbness  of  the  legs.  The  disabling  effect  of  this  condition  has 
forced  him  to  abandon  almost  entirely  the  profession  of  jeweler  which  has 
been  his  lifelong  support.  Plaintiff  contends  that  his  condition  is  caused  by  a 
World  War  II  service  incident  in  which  he  was  partially  buried  by  the  explo- 
sion of  a  Japanese  bomb. 

7.  In  1968,  plaintiff  sought  recovery  of  "service  connected"  disability  benefits 
from  defendant  Veterans  Administration.  Under  applicable  regulations  "service 
connection"  is  a  judgment  based  on  "the  entire  evidence  of  record."  38  CFR 
§3.303.  Had  plaintiff  prevailed  on  his  allegation  of  service  connection,  he  would 
have  received  benefits  as  a  matter  or  statutory  entitlement.  38  U.S.C.  §310. 

8.  In  pursuit  of  veterans  benefits,  the  regulations  of  the  Veterans  Adminis- 
tration provide  in  title  38  C.F.R.  for  the  right  to  a  hearing  upon  request 
(§19.133)  the  right  to  be  represented  at  that  hearing  (§19.134)  and  the  right 
to  arrange  for  witnesses  to  appear  (§19.135).  Hearings  are  also  provided  for 
the  reconsideration  of  appellate  decisions  within  one  year  and  briefs  may  be 
filed  for  reconsideration  at  any  time.  (§19.151).  Reasonable  doubts  regarding 
service  origin  or  degree  of  disability  are  to  be  resolved  in  favor  of  claimant. 
(§3.102). 

9.  Plaintiff  contacted  seven  (7)  lawyers  in  an  attempt  to  gain  advice  and 
representation  in  his  pursuit  of  his  claim  through  this  administrative  process. 
All  his  efforts  to  obtain  legal  counsel  were  unsuccessful.  The  existence  of  the 
fee  limitation  is  38  U.S.C.  §3404 (c)  (2)  was  held  out  by  some  lawyers  as  a 
reason  why  representation  by  an  attorney  was  a  practical  impossibility. 

10.  38  U.S.C.  §3404(c)  states: 

The  Administrator  shall  determine  and  pay  fees  to  agents  or  attorneys  rec- 
ognized under  this  section  in  allowed  claims  for  monetary  benefits  under  laws 
administered  by  the  Veterans'  Administration.  Such  fees 

(1)  shall  be  determined  and  paid  as  prescribed  by  the  Administrator; 

(2)  shall  not  exceed  $10  with  respect  to  any  one  claim ;  and 

(3)  shall  be  deducted  from  monetary  benefits  claimed  and  allowed. 

38  U.S.C.  §3405  sets  out  a  penalty  of  fine  and  imprisonment  for  "Whoever 
(1)  directly  or  indirectly  solicits,  contracts  for,  charges,  or  receives,  or 
attempts  to  solicit,  contract  for,  charge,  or  receive,  any  fee  or  compensation 
except  as  provided  in  section  3404  or  784  of  this  title  .  .  .** 

11.  This  absolute  bar  to  fee  payments  over  $10.00  effectively  prevented  plain- 
tiff from  obtaining  either  advice  or  representation  from  a  qualified  attorney. 
Plaintiff  was  forced  to  rely  upon  the  efforts  of  a  service  organization  repre- 
sentative in  his  original  appeal.  These  service  representatives,  though  not 
trained  lawyers,  attempt  to  provide  what  advice  and  help  they  can  in  order  to 
fill  the  void"  created  by  the  absence  of  any  real  opportunity  for  effective  legal 
representation.  Plaintiff's  claim  as  presented  by  the  service  representative  was 
rejected  as  "not  service  connected".  Similarly,  plaintiff  has  pursued  his 
attempts  to  gain  reconsideration  of  the  appellate  decision  without  benefit  of 
legal  counsel.  Plaintiff  contends  that  the  rejection  of  his  claim  is  attributable 
to  the  poor  quality  of  the  non-professional  representation  he  was  compelled  to 
utilize  in  pressing  jhis  claim  before  the  Veterans  Appeal  Board. 


••  (Section  784  permits  a  percentage  recovery  of  attorneys  fees  for  representation  In 
an  Insurance  claim  and  is  not  at  issue  in  this  suit). 
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COUNT  I 

12.  The  fee  limitation  of  38  U.S.C.  §3404  violates  the  Fifth  Amendment  due 
process  right  to  consult  with  and  be  represented  by  counsel  and  to  obtain 
meaningful  access  to  the  legal  process. 

COUNT  n 

13.  The  fee  limitation  38  U.S.C.  §3404  violates  the  First  Amendment  right  to 
free  association  and  consultation  with  legal  counsel. 

PEAYEB  FOE  BEH^IEF 

Wherefore,  plaintiff  prays  that  this  Court : 

1.  Declare  that  38  U.S.C.  §3404 (c)  (2)  is  unconstitutional  and  void. 

2.  Order  and  direct  defendant  to  grant  plaintiff  a  new  hearing  on  his  claim 
for  veterans  benefits  wherein  he  may  be  represented  by  a  lawyer  not  bound  by 
the  $10.00  fee  limitation  which  has  so  far  denied  plaintiff  the  right  to  effective 
counsel. 

Respectfully  submitted, 

Thomas  S.  Martin, 
Attorney  for  plaintiff. 
Of  Counsel: 
Ralph  J.  Temple, 
American  Civil  Liberties 
Union  Fund, 
Washington,  D.C. 
Dated  :  August  21,  1973. 


UNITED  STATES  DISTRICT  COURT  FOR  THE 
CENTRAL  DISTRICT  OF  CALIFORNIA 

Ronald  Gendkon,  plaintiff, 


Honorable  Elliot  L.  Richardson,  Attorney  General  of  the  United  States 
OF  America  ;  Honorable  Donald  E.  Johnson,  Administrator  of  Veterans 
Affairs  of  the  United  States  of  America  ;  Honorabld  Lawrence  R. 
PiBXCE,  Jr.,  Chairman,  Board  of  Veterans  Appeals  of  the  Ve)TE2ians 
Administration  of  the  United  States  of  America,  defendants. 

Civ.   No.   73-2241 

Complaint  for  Injunction,  and  Declaratory  Rexief  to  find  a  Statute  of 
THE  United  States  Unconstitutional;  Application  for  Temporary 
Restraining  Order  and  Foe  an  0rde31  to  Show  Cause;  Motion  for  Con- 
vention OF  A  Three- Judge  Court  under  28  U.S.C.  §  2282 ;  Memorandum  of 
Law  in  Cupport  ;  Exhibits. 

Memorandum  of  Law  in  Support  of  Complaint 

Plaintiff  respectfully  submits  herewith  his  Memorandum  of  Law  in  Support 
of  his  Complaint  filed  herewith. 

I.  jurisdiction 

This  is  an  action  whose  main  remedial  goal  is  the  issuance  of  a  permanent 
injunction  against  the  Attorney  General  of  the  United  States  from  enforcing 
38  U.S.C.  §  3404  &  §  3405,  and  a  declaratory  judgment  against  said  official 
declaring  that  the  said  statute  is  unconstitutional  and  as  such  unenforceable. 
The  relief  sought  requires  an  injunction  against  the  Attorney  General  restrain- 
ing him  and  his  agents  and  sub-employees  from  enforcing  the  criminal  provi- 
sions of  the  aforesaid  statute.  So  long  as  certain  requisites  are  met  permitting 
injunction  of  a  federal  prosecution,  this  court  has  jurisdiction  to  hear  and 
determine  this  cause,  with  a  direct  appeal  available  to  the  losing  party  to  the 
United  States  Supreme  Court. 

Section  1331  of  28  U.S.C.  sets  forth  the  general  injunctive  jurisdiction  of 
federal  courts  of  original  jurisdiction  and  permits  them  to  enter  injunctive 
orders  and  declaratory  relief.  In  addition  to  the  "jurisdictional"  requirements 
of  §  1331  requiring  a  "federal  question"  and  "minimum  jurisdictional  amount 
of  $10,000,000",  and  the  constitutionally  based  requisites  of  standing,  justiciabil- 
ity and  case  or  controversy  status,  28  U.S.C.  §2282  requires  the  court  which 
hears  complaints  for  injunctive  relief  against  the  enforcement  of  allegedly 
unconstitutional  federal  statutes  to  convene  a  special  three-judge  panel : 

An  interlocutory  or  permanent  injunction  restraining  the  enforcement,  opera- 
tion or  execution  of  any  Act  of  Congress  for  repugnance  to  the  Constitution  of 
the  United  States  shall  not  be  granted  by  an  district  court  or  judge  thereof 
unless  the  application  therefor  is  heard  and  determined  by  a  district  court  of 
three  judges  under  section  2284  of  this  title. 

This  is  a  complaint  to  enjoin  the  Attorney  General  from  prosecuting  any 
attorney  who  is  retained  by  Plaintiff,  and  who  negotiates  a  reasonable  free 
arrangement  with  said  Plaintiff  for  representing  him  before  a  Veterans' 
Administration  benefits  hearing,  which  fee  would  be  in  excess  of  $10.00.  Like- 
wise, an  injunction  is  sought  against  the  Attorney  General  from  prosecuting 
Plaintiff  should  he  retain  an  attorney  as  aforesaid  and  negotiate  a  reasonable 
fee  with  said  attorney  for  representation  as  aforesaid.  Furthermore,  declara- 
tory relief  is  sought  although  jurisdiction  is  not  predicated  thereupon,  for  a 
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declaration  of  the  unconstitutionality  of  38  U.S.C.  §§3404  &  3405  insofar  as 
they  unconstitutionally  limit  a  Veterans'  Administration  applicant,  such  as 
Plaintiff  herein,  from  reasonably  retaining  and  paying  an  attorney  who  repre- 
sents him  at  a  Veterans'  Administration  hearing  or  hearings. 

It  is  the  contention  of  Plaintiff  that  as  a  direct  result  of  the  statute  afore- 
said he  has  been  unable  to  retain  an  attorney  or  counsellor  at  law  to  aid  him 
in  the  prosecution  of  a  claim  to  the  Veterans'  Administration.  It  is  submitted 
in  the  evidence  attached  to  the  Complaint  as  Plaintiff's  documentary  Exhibits 
"E",  "F",  "G",  "H",  "I"  &  "J"  that  Plaintiff's  ability  to  retain  counsel  as 
aforesaid  has  been  unconstitutionally  chilled  and  denied  to  him  as  a  result  of 
the  provisions  of  38  U.S.C  §§3404  &  3405  which  unreasonably  limit  attorney's 
fees.  Plaintiff  has  no  remedy  within  the  Veteran's  Administration,  which  has 
notified  him  that  he  may  not  have  the  Veteran's  Administration  pay  attorney's 
fees  for  him  (Exhibit  "K"  wherein  it  is  suggested  by  the  Veteran's  Adminis- 
tration that  Plaintiff  retain  the  aid  of  a  "service  organization"  to  aid  him, 
sent  to  Plaintiff  in  response  to  Plaintiff's  "appeal",  Exhibit  "C"),  and  the 
Administrator  of  Veterans  Affairs  of  the  United  States  is  specifically  exempt 
from  civil  suit  of  this  kind.  Sec,  e.g.,  Hoffmaster  v.  Veterans'  Administration, 
315  F.Supp.  62,  at  65  (E.D.Pa.  1970),  ajf'd,  444  F.2d  192,  at  193  (3d  Cir.  1971) 
interpreting  38  U.S.C.  211(a)  as  immunizing  the  Administrator  from  civil  suit. 
Furthermore,  were  the  Administrator  of  Veterans'  Affairs  to  permit  Plaintiff 
and  an  attorney  to  appear  before  a  Veterans'  Administration  hearing,  the  said 
Administrator  could  not  "waive"  or  otherwise  amend  the  provisions  of  38 
U.S.C.  §§3404  &  3405  which  limit  attorney's  fees  unreasonably  to  $10.00,  since 
said  statutory  provisions  are  not  dependent  upon  or  subject  to  the  Administra- 
tor's rules  and  regulations  and  are  mandatory  as  to  him.  Furthermore,  no 
attorney  would  be  willing  to  represent  Plaintiff  even  if  the  Administrator  were 
somehow  to  "waive"  the  requirements  of  38  U.S.C.  §§  3404  &  3405  regarding 
fees,  since  it  would  be  within  the  purview  and  jurisdiction  of  the  Attorney 
General  and  the  appropriate  United  States  Attorney  to  determine  whether  or 
not  a  prosecution  should  ensue,  and  not  within  the  Administrator's  purview 
with  regard  to  penal  enforcement. 

This,  then,  is  that  rare  case  which  seeks  to  enjoin  potential  criminal  prose- 
cution of  the  enforcement  of  an  unconstitutional  statute  wherein  a  non  "First 
Amendment  right"  is  alleged  to  have  been  "chilled",  and  as  a  result  thereof 
will  admit  of  no  "criminal  test  case"  of  the  statute  precisely  raising  the  issues 
herein  where  the  Plaintiff  would  have  standing  to  assert  as  a  defense  the 
issues  for  decision  here.  Cf.  Majuri  v.  United  States,  431  F.2d  469  (5th  Cir. 
1970)  (indicating  that  an  injunction  against  criminal  prosecution  by  federal 
authorities  when  non-First  Amendment  rights  have  been  violated  is  permissi- 
ble). Since  it  is  unlikely,  as  a  result  of  the  "chilling"  effect  the  statute  has  no 
attorneys  who  might  otherwise  represent  Plaintiff,  that  a  violation  would 
occur  which  would  permit  litigation  of  the  provisions  of  the  allegedly  offensive 
statute,  and  since  Plaintiff  is  intimately  and  imminently  affected  thereby,  an 
injunction  may  and  should  issue  from  this  court,  after  the  invocation  and  con- 
vening of  a  three-judge  panel  herein.  Majuri  v.  United  States,  supra;  Hen- 
dricks V.  Hogan,  324  F.  Supp.  1277  ( S.D.N. Y.  1971)  ;  Mowers  v.  United  States 
Attorney/  General,  297  F.  Supp.  535  ( S.D.N. Y.  1969)  ;  lacona  v.  United  States, 
343  F.Supp.  600  (E.D.Pa.  1972). 

II.  ABILITY  TO  ISSUE  TRO  AGAINST  VETEKANS'  ADMINISTRATION  FROM  PERMITTING 
HEARING  UNTIL  AFTER  DETERMINATION  BY  THIS  COURT  OF  THE  CONSTITUTION- 
ALITY OF  38  U.S.C.  §§  3404  &  3405. 

In  addition  to  the  injunctive  relief  sought  against  the  Attorney  General  and 
his  agents,  the  Administrator  of  Veterans'  Affairs  and  the  Veterans'  Adminis- 
tration's appeal  board  chairman  have  also  been  named  and  sued  herein.  Plain- 
tiff specifically  seeks  only  a  temporary  restraining  order  as  against  them,  and 
this  court,  pursuant  to  its  equitable  jurisdiction  under  the  All  Writs  Act,  28 
U.S.C.  §  1651,  may  issue  such  orders  as  are  necessary  to  preserve  their  juris- 
diction. If  this  court  does  not  issue  a  temporary  restraining  order  to  postpone 
the  appeal  hearing  of  this  Plaintiff  before  the  Adjudication  Oflicer,  then  the 
very  harm  herein  sought  to  be  avoided  will  be  permitted  to  occur.  To  this  date 
the  Plaintiff  has  not  been  able  to  find  an  attorney  to  represent  him  for  the 
$10.00  fee  provided  by  law.  Evidence  will  be  adduced  at  the  trial  of  the  cause 
herein,  if  such  there  be,  to  show  that  the  said  fee  is  unreasonable,  arbitrary 
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and  invidious,  and  that  such  statutory  provision  effectively  and  conclusively 
serves  to  deny  applicants  such  as  Plaintiff,  and  Plaintiff  herein  in  particular, 
from  obtaining  constitutionally  permissible  legal  counsel  in  benefit  hearings. 
Since  the  right  to  counsel  in  hearings  of  this  kind  is  predicated  upon  the  fact 
that  the  applicant  would  not  be  able  to  make  a  proper  presentation  by  himself 
(and,  indeed,  this  Plaintiff  is  psychiatrically  incapacitated,  which  disability  he 
alleges  was  caused  or  exacerbated  by  his  service  in  the  military,  and  which 
disability  will  handicap  him  even  more  greatly  than  the  handicaps  a  lay 
person  would  experience  in  preparing  for  a  hearing  in  propria  persona),  and 
would  not  be  able  to  make  a  meaningful  record  for  administrative  review 
above.  Precisely  because  38  U.S.C.  211  (a)  prohibits  subsequent  judicial  inter- 
vention in  matters  of  this  kind  {of.  Hnff master  v.  United  States,  supra), 
should  a  TRO  not  be  granted,  then  Plaintiff  will  lose  his  right  to  present  his 
case  meaningfully  and  this  court  will  lose  its  power  judicially,  to  guarantee 
him  his  constitutional  rights  to  the  aid  of  an  attorney.  The  cause  herein  would 
further  be  mooted  and  this  court  would  lose  its  "jurisdiction" ;  there  would  no 
longer  be  any  "case  or  controversy"  for  this  court  to  adjudicate. 

The  inconvenience  to  the  Government  in  granting  this  TRO  is  small,  if, 
indeed,  any  inconvenience  at  all  exists.  There  will  be  no  harm  to  the  public 
interest ;  indeed,  the  public  interest  will  be  benefitted  should  this  court  subse- 
quently hold  that  Plaintiff  herein  is  entitled  to  retain  counsel  and  to  negotiate 
an  adequate  and  meaningful  fee  therefor.  The  harm  to  this  Plaintiff  is  enor- 
mous should  this  TRO  not  be  extended,  for  it  will  effectively  eliminate  his 
right  to  obtain  and  receive  Veterans'  benefits.  Since  he  has  been  determined  by 
both  the  state  and  federal  governments  to  be  "totally  disabled",  a  presumption 
should  arise  in  this  court  that  he  is  "non  compos"  and  unable  to  prepare  and 
prosecute  his  "case"  before  the  Veterans'  Administration.  Were  he  able  to 
prove  the  contraction  or  exacerbation  of  his  psychiatric  condition  which  in  the 
line  of  duty  while  in  the  United  States  Air  Force,  he  would  thereafter  be  enti- 
tled to  Veterans'  benefits  for  the  rest  of  his  life,  including  subsistence  pay  and, 
most  importantly,  the  right  to  the  use  of  the  facilities  of  the  Veterans'  Admin- 
istration's hospitals  and  medical  care  throughout  the  United  States. 

In  the  alternative,  it  is  respectfully  suggested  that  in  lieu  of  the  issuance  of 
a  TRO.  this  court  convene  and  hear  this  cause  prior  to  the  date  on  which 
Plaintiff's  scheduled  hearing  is  to  take  place,  or  that  this  court  urge  the  attor- 
ney for  defendants  to  request  of  his  clients  a  delay  or  postponement  of  Plain- 
tiff's scheduled  hearing  until  after  a  determination  of  the  issues  presented 
herein  in  the  case  in  chief. 

Certainly  herein  the  Plaintiff  has  met  the  four  requirements  entitling  him  to 
the  issuance  on  his  behalf  of  a  TRO : 

1.  There  is,  as  will  be  set  forth  below,  a  likelihood  that  he  will  prevail  on 
the  merits ; 

2.  Irreparable  injury  will  occur  to  the  Plaintiff  should  a  TRO  not  be 
granted ; 

3.  The  inconvenience  to  the  Government  will  not  be  great ; 

4.  It  is  within  the  public  interest  to  grant  a  TRO.  7  moore's  federal  practice, 
1165.04,  Injunctions  (3d  Ed.  1972)  ;  Rule  65(b),  Federal  Rules  of  Civil  Procedure. 

in.  PLAINTIFF  HEREIN  IS  ENTITLED  TO  BE  REPRESENTED  BY  AN  ATTORNEY  AT  HEAR- 
INGS BEFORE  THE  VETERANS'  ADMINISTRATION,  AND  THAT  RIGHT  MAY  NOT  BE 
UNCONSTITUTIONALLY  AND  UNREASONABLY  FETERRED  SO  AS  TO  MAKE  ANY  POTEN- 
TIAL EXERCISE  OF   HIS  RIGHT  MEANINGLESS 

It  cannot  be  denied  at  this  date  that  Plaintiff  is  entitled  to  be  represented 
at  hearing  such  as  this  one  by  an  attorney  or  counsellor  at  law.  Firstly,  the 
Veterans'  Admini.stration  statute  prima  facie  admits  of  this ;  see  38  U.S.C. 
§  3401-3405  (the  schema  of  recognition  of  attorneys,  however,  is  what  is 
challenged  here  since  the  statute's  generosity  in  the  abstract  is  .swallowed  up 
by  its  parsimoniousness  in  the  particular  and  concrete).  The  case  law  recogniz- 
ing the  importance  of  an  attorney  in  administrative  proceedings  is  emphatic 
upon  the  minimum  requisites  of  due  process  in  hearings  of  this  nature.  Citing 
from  its  decision  in  a  Depression-era  criminal  case  {Poivell  v.  Alahama,  287 
U.S.  45,  6.'^69  [1932]),  the  Supreme  Court  in  Goldberg  v.  Kelly,  397  U.S.  254, 
270-271  (1970)  wrote: 

"The  right  to  Ite  heard  would  be,  in  many  cases,  of  little  avail  if  it  did  not 
comprehend   the   right   to   be   heard    by   counsel.    *  *  *"   We   do   not   say    [in 
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Goldberg]  that  counsel  must  be  provided  at  the  [benefits]  pre-termination 
hearing,  but  only  that  the  recipient  must  be  allowed  to  retain  an  attorney  if 
he  so  desires.  Counsel  can  help  delineate  the  issues,  present  the  factual  conten- 
tions in  an  orderly  manner,  conduct  cross-examination,  and  generally  safe- 
guard the  interests  of  the  recipient.  We  do  not  anticipate  that  this  [legal] 
assistance  will  unduly  prolong  or  otherwise  encumber  the  hearings.  Evidently 
HEW  has  reached  the  same  conclusion." 
(Citations  omitted.) 

The  right  affirmed  by  the  Supreme  Court  in  Goldberg  v.  Kelly,  that  an  indi- 
vidual before  an  administrative  body  must  have  the  right  to  counsel  when  his 
rights  may  be  substantially  affected  at  a  hearing,  was  just  as  strongly 
defended  two  years  later  by  the  High  Court  in  Morrissey  v.  Brewer,  408  U.S. 
471  (1972)  (see,  especially  the  concurring  opinion  of  Brennan,  J.,  at  491  which 
underscored  the  right  to  the  ability  to  retain  an  attorney).  In  eviction  cases 
the  federal  courts  have  held  there  as  well  that  the  evictee  from  a  federally 
subsidized  low-rent  housing  project  is  entitled  to  due-process  protections  which 
include  "the  right  of  the  tenant  to  be  represented  by  counsel  provided  by  him 
to  delineate  the  issues,  present  the  factual  contentions  in  an  orderly  manner, 
conduct  cross-examination  and  generally  to  safeguard  his  interests."  Canlder  v. 
Durham  Housing  Authority,  433  F.2d  998,  at  1004  (4th  Cir.  1970). 

It  truly  cannot  be  argued,  therefore,  by  the  Government  that  Plaintiff  herein 
does  not  have  a  constitutionally  protected  right  to  obtain,  on  his  own,  counsel, 
and  to  have  that  counsel  help  him  or  prepare  for  him,  his  case  for  him  before 
the  Veterans'  Administration's  appeals  boards.  It  should  be  noted  that  the 
case-law  specifies  specifically  that  the  claimants  therein  have  the  right  to  coun- 
sel, to  attorneys  at  law,  and  not  "lay  representatives,"  whom  tliis  court  should 
judicially  notice  are  not,  as  a  class,  as  competent  to  represent  principals  with 
issues  presenting  mixed  fact-law  problems.  As  previously  mentioned,  the 
Supreme  Court  in  Goldberg  v.  Kelly  emphasized  the  right  of  the  claimant  to 
retain  an  attorney  whose  function  before  the  administrative  body  would  utilize 
his  legal  skills :  "delineate  the  issues,  present  factual  contentions  in  an  orderly 
manner,  conduct  cross-examination,  and  generally  safeguard  the  interests"  of 
the  claimant.  397  U.S.  at  270-271. 

Since  Plaintiff  herein  does  have  a  constitutional  right  to  be  able  to  retain 
counsel,  that  right  must  be  reasonably  maintainable  and  assertable.  We  do  not 
contend  here  that  that  right  to  counsel  is  absolute  and  subject  to  absolutely  no 
pre-conditions  or  controls  on  fees,  but  only  that  the  controls  or  restrictions  be 
reasonable  in  light  of  all  the  circumstances  and  not  unduly  hamper  the  ability 
of  the  Plaintiff  to  obtain  counsel.  And,  as  we  have  shown  in  the  attached 
exhibits  hereto,  in  this  particular  case  this  Plaintiff  has  been  totally  unable  to 
retain  any  attorney  to  whom  he  has  spoken ;  this  is  true  for  the  obviously 
understandable  reason  that  no  attorney  is  willing  to  spend  perhaps  tliousands 
of  dollars  of  time  in  a  cause  in  which  the  claimant  therein  would  stand  to 
gain  financially  but  the  lawyer  able  only  to  charge  and  receive  a  fee  of  $10.00. 

As  the  Supreme  Court  determined  in  United  States  v.  Jackson,  390  U.S.  570 
(1968),  a  constitutional  right  (there  to  trial  by  jury)  cannot  be  conditioned  by 
a  penalty  (there  the  fact  that  by  law  only  juries  could  sentence  a  convicted 
defendant  to  death  in  certain  kidnapping  cases,  while  the  judge  could  mete 
out  nothing  greater  than  life  imprisonment)  which  is  so  costly  or  makes  the 
assertion  of  the  right  so  difficult  as  to  deny  its  free  use  by  the  citizen.  Here 
the  right  (to  an  attorney  to  help  the  claimant  prepare  and  argue  liis  cause 
before  the  Veterans'  Administration)  has  been  conditioned  and  fettered  (by 
penal  sanctions  making  it  a  crime  for  an  attorney  to  charge  more  tlian  a 
$10.00)  wliich,  effectively  denies  in  a  "step-transaction"  the  claimant  the  abil- 
ity to  assert  his  right. 

For  the  foregoing  reasons  this  court  should  look  upon  the  provisions  of  the 
statute  involved  as  not  only  controlling  the  attorney-client  relationship,  but  in 
tliis  case  so  fettering  it  as  to  eliminate  it. 

IV.  THE  RESTRICTION  OF  ATTORNEY'S  FEES  IS  INVIDIOUS,  ARBITRARY  AND  CAPRICIOUS 
AND  HAS  NO  PARALLEL  BEFORE  ANY  OTHER  FEDERAL  ADMINISTRATIVE  AGENCY  OR 
BODY 

With  one  exception  not  truly  relevant  here,  all  other  federal  agencies  and 
bodies  which  have  hearings  at  which  attorney's  are  permitted  permit  attor- 
ney's fees  which  are  reasonably  related  to  the  services  which  the  attorney  per- 
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forms.  The  only  exception  to  this  uniform  practice,  other  than  the  exception  in 
controversy  here,  is  the  $10.00  maximum  limit  which  may  be  paid  to  an  attor- 
ney for  helping  a  former  member  of  the  Coast  Guard  Life  Saving  Service  file 
and  perfect  a  claim  to  the  Secretary  of  the  Treasurer  for  disability  and  main- 
tenance and  cure  for  injuries  suffered  or  exacebated  in  the  line  of  duty.  (The 
Coast  Guard  exception,  codified  at  14  U.S.C.  431,  is  actually  a  parallel  to  the 
statute  in  controversy  here,  since  the  Veterans'  Benefits  laws  (38  U.S.C.  §§1,  et 
seq.)  do  not  provide  for  benefits  to  members  of  the  Coast  Guard  Life  Saving 
Service  for  disability. 

Five  other  federal  agencies  or  entities  are  permitted  to  award  attorneys' 
fees  up  to  107o  of  the  total  award.  The  President  or  the  district  court  is  per- 
mitted to  award  a  10%  contingent  fee  in  cases  involving  the  Trading  With  the 
Enemy  Act.  50  U.S.C.  Apx.  §20.  The  Attorney  General  is  permitted  to  award  a 
10%  contingent  fee  in  cases  involving  American-Japanese  evacuation  claims.  50 
U.S.C.  Apx  §  1985.  The  Foreign  Claims  Settlement  Commission  is  permitted  to 
award  a  107c  attorney's  fee  in  cases  before  it.  22  U.S.C.  §1623  (f)  (Supp.  IV, 
1969).  The  Indian  Claims  Commission,  in  the  absence  of  an  "approved  con- 
tract", will  permit  attorneys  of  Indian  Tribes  contingency  fees  up  to  10%  of 
the  award.  25  U.S.C.  §70n.  And  the  Militarv  Personnel  and  Civilian  Employees 
Claims  Act  of  1964  permits  107o  fees.  31  U.S.C.  §243  (Supp.,  IV,  1969). 

Strangely  enough,  the  A'eterans'  Administration,  in  two  particular  circum- 
stances evidently  believes  that  its  veterans  are  not  being  taken  advantage  of 
when  10%  attorneys  fees  are  charged.  The  Veterans'  Administration  itself  per- 
mits 10%  fees  in  cases  involving  veterans'  insurance  claims  under  38  U.S.C. 
§784 (g)  and  in  veteran  loan  cases  under  38  U.S.C.  §§  212  (a)  &  1804,  38 
C.F.R.  §§  36.4312  (lA)  &  36.4313(b)  (v)  (1969)  ("reasonable  and  customary" 
fees  allowed  in  certain  cases ;  10%  or  up  to  $250  allowed  for  liquidation  loans 
after  default). 

One  federal  statute  permits  20%  and  25%  fees  in  the  prosecution  of  Federal 
Tort  Claims  Act  cases  (depending  upon  whether  there  is  administrative  com- 
promise or  .settlement  or  trial),  28  U.S.C.  §2678  (Supp.  IV,  1969).  The  Social 
Security  Act  provides,  in  the  federal  area  most  analogous  to  the  case  at  bar, 
25%  fees  to  be  awarded  to  the  claimant's  attorney  pursuant  to  42  U.S.C.  §§406 
(a)  &  (b)    (Supp.  IV,  1969). 

"Reasonable  fees"  are  permitted  in  at  least  six  Governmental  agencies : 

(a)  In  old-age  and  survivors  insurance  cases,  20  C.F.R.  §§404.973-404.975 
(1969)  : 

(b)  In  Indian  probate  cases,  25  C.F.R.  §15.26  (1969)  ; 

(c)  In  immigration  proceedings.  8  C.F.R.  §292.3 (a)  (1)  (1969)  (providing  for 
disbarment  for  "grossly  exce.ssive"  fees)  ; 

(d)  For  companies  dealing  with  the  Small  Business  Administration,  13 
C.F.R.  §§  103.13-5(c)  &  103.13-6  (1969)  : 

(e)  In  cases  dealing  with  Armed  Services  procurement  contracts,  32  C.F.R. 
§§  1.500-1.509  &  7.103-20  (1968)  (wherein  fees  must  be  reasonable  and  not 
contingent)  ; 

(f )  Before  the  Internal  Revenue  Service,  31  C.F.R.  §  10.28  (1969)  (prohibit- 
ing "unconscionable"  fees). 

(The  Rural  Electrification  Administration  permits  attorneys  to  be  paid  on 
an  hourly  basis  for  their  work,  and  authorizes  payments  out  of  R.E.A.  loan 
funds.  R.E.A.  Bulletin  400-4  (1959)  ;  R.E.A.  Form  739  (1957).  Numerous  other 
agencies  provide  no  exact  guidelines  for  awards  of  attorney's  fees,  but  permit 
awards  which  meet  with  their  approval  or  consent,  thus  permitting  some  con- 
trol over  the  reasonableness  of  fees  without  totally  destroying  the  client's  abil- 
ity to  retain  an  attorney.  (The  agencies  are  listed  in  district  of  Columbia  bak 
Ass'N,  SKrvey  of  Minimi'im  Fees  27,  28  (May  1969)  and  the  listing  is  reprinted  in 
16  PRACTICAL  LAW.  .56-60  (1970).) 

It  appears,  therefore,  that  except  in  the  case  of  Veterans'  Administration 
benefits  the  Government  has  seen  fit  to  permit  attorneys  and  clients  to  work 
out  reasonable  free  arrangements,  generally  subject  to  surpervision  or  review 
by  the  federal  agency  or  body  involved.  The  reasons  once  given  by  federal 
courts  in  upholding  the  constitutionality  of  maximum  fee  statutes  which 
imposed  very  small  fee  schedules,  "to  protect  just  claimants  from  improvident 
bargains  and  to  prevent  unjust  claims"  (Hnffmaster  i\  VA,  supra,  at  193)  now 
seems  erroneous  at  best  and  irrational  and  disingenuous  at  worst.  The  $10.00 
maximum  limit  does  more  than  "protect  just  claimants  from  improvident  bar- 
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gains".  It  serves  to  insulate  them  totally  and  completely  from  attorneys.  And, 
if  the  courts,  or  the  Congress  or  the  Veterans'  Administration  is  worried  about 
"unjust  claims"  being  presented  to  and  prosecuted  before  the  Veterans'  Admin- 
istration, all  that  need  be  done,  in  the  future,  is  to  impose  a  contingency  fee 
limit  on  counsel.  The,  in  the  event  of  an  unjust  claim,  counsel  will  receive 
nothing  for  his  services  and  will  probably  not  present  and  prosecute  such 
claims  for  that  reason. 

To  the  extent  that  the  statute  in  controversy  here  "protects"  veterans  from 
unscrupulous  lawyers  all  that  need  be  said  is  that  there  are  better  ways.  The 
imposition  upon  attorneys  of  limitations  which  are  reasonable  and  somehow 
rationally  related  to  the  amount  of  work  they  must  perform  seems  like  a  much 
better  way  to  control  the  problem  which  may  exist.  But  this  is  a  case  where 
the  statute  uses  an  atom  bomb  in  the  place  of  a  fly  swatter,  and  in  so  doing 
destroys  the  house  while  attempting  to  eliminate  the  fly. 

This  statute,  on  its  face,  as  to  this  veteran  (and  probably  to  countless 
others  equally  as  in  need  as  Plaintiff)  does  one  thing.  It  does  not  protect  this 
veteran  from  "unscrupulous  lawyers"  ;  it  does  not  protect  the  Veterans'  Admin- 
istration from  processing  an  "unjust  claim"  (indeed,  this  statute  probably  per- 
mits more  unjust  claims  to  be  processed)  ;  it  does  totally  eliminate  this  veter- 
an's chance  to  make  and  perfect  his  potentially  just  claims  before  the 
Veterans'  Administration  in  a  meaningful  manner;  it  denies  this  veteran  the 
right  to  an  attorney. 

V.    CONCLUSION 

Because  of  the  prohibitory  and  irrational  limitation  imposed  by  the  statutes 
at  bar  herein  there  is  no  "veterans  disability  bar"  which  stands  ready  to  help 
claimants  and  is  able  to  do  good  work  at  low  fee  rates.  Such  a  "workmen's 
compensation  bar"  does,  for  example,  exist  in  the  State  of  California  because 
of  the  reasonable  provisions  of  §4903 (a)  of  the  California  Labor  Code  (1967). 
Other  specialized  "bars"  exist  for  social  .security  claimants  and  in  civil  rights 
cases.  {See,  e.g.,  42  U.S.C.  §2000e-5(k).) 

It  is  not,  however,  the  purpose  of  this  litigation  to  help  launch  such  a  new 
bar,  or  a  new  area  of  practice.  We  are  concerned,  certainly,  with  the  larger 
issues  involved  here,  but  our  greatest  concern  must  be  for  the  injustices  cause 
to  this  Plaintiff  in  this  case  as  a  result  of  the  irrational  and  unconstitutional 
provisions  of  38  U.S.C.  §§  3404  &  340.5  limiting  attorney's  fees.  For  this  reason 
we  respectfully  urge  this  court  to  determine  that  these  provisions  are  prima 
facie  unconstitutional  and  invalid  and  i^ermanently  to  enjoin  the  Attorney 
General,  his  agents  and  sub-employees,  from  further  enforcement  of  the  penal 
sanctions  contained  therein. 


Dates  :  Septebmer  20,  1973. 


Scott  J.  Tepper,  Esq., 

Los  Angeles  Selective  Service 

Lawyers  Panel, 

Dennis  H.  Devermont,  Esq. 

A.  L.  WiRiN,  Esq.  &  Fred  Okrand,  Esq. 

American  Civil  Liberties  Union, 

Attorneys  for  Plaintiff. 


American  Bar  Association, 
Washington,  D.C.,  Septemher  2h,  1973. 
Re  Special  Committee  on  Federal  Limitations  on  Attorneys'  Fees. 
Louis  G.  Davidson,  Esq., 
Ill  West  Washington  Street 
Chicago,  III. 

Dear  Mr.  Davidson  :  This  letter  is  prompted  by  a  phone  call  which  I 
received  on  Friday  from  Russell  Twist  in  the  Chicago  Ofllice.  Russell  indicated 
that  he  had  been  designated  to  provide  staff  assistance  to  the  special  commit- 
tee and  was  unable  to  locate  files  relating  to  the  committee  in  the  Chicago 
Office.  I  suggested  that  it  might  be  appropriate  for  me  to  write  to  you  to  out- 
line the  history  of  the  special  committee's  activity. 

Because  the  committee  chairman  in  the  past  hgs  been  based  in  Washington 
and  the  agenda  of  the  committee  was  specifically  and  totally  directed  towards 
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federal  legislation,  I  have  provided  the  staff  assistance  to  the  chairman  with 
administrative  assistance  from  the  Chicago  staff.  Therefore,  the  bulk  of  files 
relating  to  the  committee  resides  in  this  oflBce. 

As  you  will  note  from  the  enclosed  excerpts  from  the  ABA  Reports,  the  spe- 
cial conmiittee  was  authorized  in  1962  and  filed  its  first  report  to  the  House  in 
1963.  It  is  my  understanding  that  the  committee  was  inspired  by  an  American 
Bar  Foundation  publication,  "Limitations  on  Attorneys'  Fees  Under  Federal 
Law",  which  was  published  in  May  of  1961,  a  copy  of  which  is  also  enclosed. 
During  the  chairmanship  of  Clarence  Davis,  legislation  was  introduced  in  the 
Senate  by  Senator  McClellan  which  provided  that  all  statutory  limitations  on 
attorneys'  fees  in  claims  against  the  federal  government  be  eliminated.  Accord- 
ing to  my  information,  this  legislation  resulted  from  a  complaint  which 
McClellan  had  received  from  a  lawyer  constituent.  The  special  committee  sup- 
ported this  legislation  and  assisted  in  securing  its  passage  in  the  Senate  under 
the  leadership  of  Senator  Long  of  Missouri,  then  chairman  of  the  Subcommit- 
tee on  Administrative  Practice  and  Procedure  of  the  Senate  Committee  on  the 
Judiciary.  Following  Senate  passage,  it  became  obvious  that  the  House  Com- 
mittee on  the  Judiciary  was  not  prepared  to  accept  the  Senate  version  of  the 
bill  without  substantial  modifications  which  specified  the  fee  limitations 
affected  by  the  legislation  and  also  provided  procedures  whereby  the  reasona- 
bleness of  fees  charged  by  attorneys  could  be  assured. 

There  followed  approximately  two  years  of  intensive  work  by  this  oflBce  with 
the  staff  and  members  of  Subcommittee  No.  2  of  the  House  Committee  on  the 
Judiciary  then  chaired  by  Representative  Ashmore  of  North  Carolina.  The 
chairman  of  the  special  committee  during  this  period  was  Valentine  Deale  of 
Washington  who  was  most  active  in  the  negotiations  and  who  testified  on 
approximately  three  occasions  before  congressional  committees.  As  long  as  Sen- 
ator Long  was  chairman  of  the  Senate  Subcommittee  we  were  assured  of  quick 
action  by  the  Senate  on  the  legislation.  It  was  brought  up  several  times  by 
unanimous  consent  and  passed  by  Senate  without  a  dissenting  vote.  In  1968, 
following  substantial  revision  of  the  legislation,  the  House  Committee  on  the 
Judiciary  on  July  22  favorably  reported  S.  1073  to  the  House.  A  good  state- 
ment of  the  history  of  federal  fee  limitations  and  the  legislative  program  will 
be  found  in  the  enclosed  copy  of  H.  Rept.  1773,  90th  Cong. 

Due  to  an  early  recess  of  Congress  in  1968  there  was  insuflScient  time  to 
have  the  bill  considered  by  the  House  Rules  Committee.  It  was,  therefore,  nec- 
essary to  .secure  House  action  by  "suspension  of  the  rules"  which  requires  a 
two-thirds  vote  of  the  House.  As  you  will  note  from  the  enclosed  copy  of  an 
October  24  memorandum  from  Mr.  Deale  to  the  Committee,  President  Gossett 
was  notified  by  Speaker  McCormack  in  a  letter  of  September  20  that  the  oppo- 
sition of  the  American  Legion  resulted  in  the  bill  not  being  placed  on  the  sus- 
pension calendar.  Any  hope  for  favorable  consideration  of  the  legislation  in  the 
91st  Congress  disappeared  when  Senator  Long  was  defeated  in  a  primary  and 
Congressman  Ashmore  did  not  seek  re-election.  Our  efforts  to  get  the  legisla- 
tion moving  in  the  91st  Congress  failed  when  Senator  Kennedy  who  succeeded 
Senator  Long  indicated  that  he  did  not  consider  the  legislation  to  have  prior- 
ity on  the  Subcommittee's  agenda.  Similarly,  in  the  House,  Congressman  Dono- 
hue  who  succeeded  Congressman  Ashmore  as  chairman  of  Subcommittee  No.  2 
declined  to  schedule  any  committee  action  on  the  bill.  Thus,  for  all  practical 
purposes,  the  legislative  campaign  ended  in  the  91st  Congress.  The  latest  ver- 
sions of  the  legislation  are  H.  R.  18589,  91st  Congress,  and  S.  2291,  92nd  Con- 
gress, which  were  introduced  by  Congressman  Donohue  and  Senator  McClellan 
at  our  request.  Absent  any  prospect  for  committee  consideration,  the  special 
committee  under  the  chairmanship  of  Walter  Slowinski  and  his  successor, 
Fred  Israel,  became  relatively  inactive. 

The  legislative  campaign  summarized  above  involved  an  extremely  active 
program  of  soliciting  the  support  of  state  and  local  bar  associations.  The  bulk 
of  our  files  reflects  the  correspondence  involved  in  the  legislative  campaign 
both  that  directed  towards  the  constituencies  and  that  directed  towards  the 
Congress.  I  am  not  sure,  therefore,  that  this  type  of  information,  as  dated  as 
it  is,  should  be  transferred  to  you  or  to  the  Chicago  Ofiice.  Perhaps  a  decision 
on  this  should  be  postponed  until  Russell  has  an  opportunity  to  be  in  Wash- 
ington and  review  the  file. 

Turning  to  the  committee  program,  it  is  fair  to  say  that  the  committee  has 
been  absolutely  dormant  for  the  past  two  years.  In  fact,  under  Mr.  Israel's 
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chairmanship  there  has  been  nothing  prepared  other  than  the  brief  reports 
filed  to  justify  the  continuation  of  the  committee.  Nothing  has  changed  in  Con- 
gress which  would  appear  to  warrant  a  continuation  of  the  legislative  program 
on  the  broad  approach  reflected  in  S.  2291,  the  most  recent  version  of  the  bill 
supported  by  the  Association,  a  copy  of  which  is  enclosed. 

One  new  development  of  which  you  should  be  aware  is  the  recent  creation  of 
the  Subcommittee  on  Representation  of  Citizen  Interests  of  the  Senate  Com- 
mittee on  the  Judiciary.  This  subcommittee,  chaired  by  Senator  Tunney,  began 
a  series  of  hearings  last  week  dealing  with  the  adequacy  of  representation 
afforded  by  the  legal  profession  and  government  to  citizens.  I  enclose  a  letter 
from  President  Smith  to  various  committee  chairmen  relating  to  the  Tunney 
Subcommittee.  In  a  recent  meeting  with  Tunney,  President  Smith  indicated 
that  he  did  not  feel  the  ABA  was  prepared  to  testify  on  the  basis  of  positions 
adopted  a  number  of  years  ago  on  the  question  of  fee  limitations  imposed  by 
statutes  and  regulations.  He  did  inform  Tunney  that  he  had  appointed  new 
members  of  the  special  committee  and  that  it  might  adopt  a  new  program  in 
this  area. 

Another  development  of  the  past  few  years  which  should  be  noted  is  the  cre- 
ation of  ABA  committees  such  as  the  Committee  on  Residential  Real  Estate 
ment  seeks  to  regulate  attorneys'  fees.  It  occurs  to  me  that  the  special  commit- 
Transactions  which  might  claim  jurisdiction  in  some  areas  where  the  govern- 
tee  might  want  to  take  inventory  of  other  ABA  entities  which  have  interests 
which  could  overlap. 

Another  area  to  which  the  committee  might  want  to  devote  some  attention  is 
in  updating  the  information  relating  to  fee  limitations  under  the  various  fed- 
eral claims  programs.  In  some  cases,  the  limitations  have  been  changed.  The 
committee  might  wish  to  update  the  American  Bar  Foundation  study  in  this 
respect  and  look  for  other  areas  where  fee  limitations  might  have  been 
imposed  or,  perhaps,  should  be  imposed. 

Finally,  with  regard  to  the  administration  of  the  committee  I  must  claim 
responsibility  for  the  $100  budget.  That  is  all  that  has  been  allocated  to  the 
committee  over  the  past  several  years  and,  in  fact,  it  was  always  turned  back 
at  the  end  of  the  committee  year.  This  results  from  the  fact  that  the  commit- 
tee has  not  met  in  the  past  other  than  to  gather  a  few  of  the  members  in 
Washington  to  update  the  legislative  program.  The  last  such  meeting  was  held 
by  Mr.  Slowinski  in  February  1970.  Also,  as  mentioned,  there  was  some  doubt 
as  to  whether  or  not  the  committee  was  going  to  be  continued.  If  the  commit- 
tee is  to  meet  under  your  chairmanship  and,  if  consideration  is  going  to  be 
given  to  developing  a  new  program,  I  would  think  it  would  be  in  order  to 
request  that  funds  be  allocated  to  the  committee. 

Enclosed  is  a  sampling  of  materials  from  my  files  which  might  be  of  interest 
to  you.  Please  let  me  know  if  I  can  provide  any  assistance  to  you  or  furnish 
any  additional  information. 
Sincerely, 

John  P.  Tracey. 

Enclosures. 
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38    §  3402        AGENTS  AND  ATTORNEYS       Pt.  4 

I)  The  Administrator  may,  in  his  discretion,  furnish,  if  av 
,  space  and  office  facilities  for  the  use  of  paid  full-time  repres' 
es  of  national  organizations  so  recognized. 
))  No  individual  shall  be  recognized  under  this  section — 

(1)  unl^s.he  h^s  certified  to  the  Administrator  that  no  fe« 
compe nsa J^iWl^t&ti^fl^^^  charged  any  individual 
services  rendered  in  connection  with  any  claim;    and 

(2)  unless,  witji  respect  to  each^claim,  such  individual 
filed  witlOll  AAM^i^RByS^'^^  B6€Sney,  executed 
such  manner  and  form  as  the -Administrator  may  prescribe. 

;)   Service  |e»dered  in  conmectijn  with  inypuch  claim,  while 
ctive  dutyli^l^gi^reioe(^6i^i(ldit  m(3Wr  enlisted  n 
he  Armed  Forced  recognized  under  this  section  shall  not  b 
ition  of  section  281  or  283  of  title  18,  or  a  violation  of  section 
tie  5.    Pub.L.  85-857,  Sept.  2,  1958,  72  Stat.  1238. 


Historical   N 

■ivation.  Based  on  Title  38,  US.C,  BonufeSJCf a i^  )f\^er^^*\  Relief  (June 
ed.,  Supp.  V,  §  3602  (Pub.L.  8r)-s56,  ^^36.  |^g57.  yrTTTte  ]i^p^.  -l'-^  Stat.  2 
XVI,   $   1602,   June  17,  1957,  71  Stat.     July    V^^i^f^y^Kj^    ^'    ^    ^*^^^- 

June    'Ac^i^^JfT^-'^X   '-Title    I,    §    20( 
.58    Stat.^34i5i"&4><iS.    1945,    c.    588, 
•Her    Laws.       Corresponding     provl-      ,^  g^^^    Q23T''A^  1,  1947,  c.  436,  61  S 


in  prior  law  were  contained  in  sec- 
101,   693f(c),   of   Title  38,    Pensions, 


716). 


1403.       Recognition  with  respect  to  particular  claims 

16  Administrat(Afft^r(eargi®($rafk)iMiiM?i©Infor-the  prepa 
,  presentation,  and  m;osecution  of  an\'.particular  claim  for  be 
inder  any  of  the  lavGbfifi^gfitdi?d  J}UfiPt^terans'  Administ 
if— 

(1)  such  individual  has  certified  to  the  Administrator  that 
fee  or  compensation  of  any  nature  will  be  charged  any  individi 
for  services  rendered  in  connection  with  such  claim;    and 

(2)  such  individual  has  filed  with  t>i*^   Administrator  a  nnv 
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Foreword 


T 

A  he  American  Bar  Foundation  has  a  continuing  interest  in 
the  economics  of  the  legal  profession.  In  cooperation  with  the 
American  Bar  Association  Committee  on  the  Economics  of  Law 
Practice  the  Foundation  during  the  past  few  years  has  explored 
numerous  problems  arising  out  of  the  financial  relationships 
between  lawyers  and  clients.  The  present  monograph  is  a  con- 
tribution to  this  endeavor. 

By  studying  the  Federal  statutes  and  administrative  regulations 
which  limit  attorneys'  fees,  the  Foundation  has  sought  to  avoid 
duplication  of  the  research  now  in  process  by  the  American  Bar 
Association  Junior  Bar  Conference;  they  are  presently  surveying 
state  statutes  and  rules  regulating  attorneys'  fees.  The  present 
analysis,  however,  covers  such  broad  issues  as  the  right  to  counsel 
and  the  desirability  of  maximum  fees  and,  to  this  extent,  it  has  a 
certain  relevance  to  fee  regulation  by  the  states. 

It  is  worth  noting  that,  in  a  sense,  this  study  as  well  as  other 
research  by  the  American  Bar  Foundation  in  this  area  is  an  out- 
growth of  the  Survey  of  the  Legal  Profession  conducted  under  the 
direction  of  Reginald  Heber  Smith. 

Examples  of  this  research  by  the  American  Bar  Foundation 
can  be  found  in  Foundation  publications  Distribution  and  Income 
of  Lawyers  in  the  United  States:  Part  /,  Distribution  and  Part  11^ 
Income. 

E.  Blythe  Stason,  Administrator 

May,  1961 
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Introduction 


T 


HIS  Study  of  the  Federal  statutes  and  administrative  regula- 
tions limiting  attorneys'  fees  is  confined  to  limitations  in  the  form 
of  fixed  fees  or  percentages,  and  to  statutes  which  give  administra- 
tive officers  discretion  to  approve  reasonable  fees.  That  is  to  say, 
it  ignores  the  many  instances  in  which  the  amount  of  attorneys' 
fees  is  left  to  the  sound  discretion  of  a  court. 

The  method  employed  has  been  a  canvass  of  the  statutes,  the 
regulations,  the  cases,  the  agency  reports,  the  Congressional  Rec- 
ord, and  Congressional  reports  and  hearings.  In  addition,  consid- 
eration was  given  to  the  small  body  of  comment  in  the  learned 
journals;  and  correspondence  was  undertaken  with  a  number  of 
agencies,  where  further  detail  was  desired. 

Without  speculating  as  to  the  number  of  lawyers  subject  in 
their  daily  practice  to  these  fee  ceilings,  it  is  apparent  that  the 
twenty-one  currently  viable  statutes  and  fifteen  administrative 
regulations  substantially  affect  the  extent  and  quality  of  legal 
services  in  the  United  States.  Difficult  though  it  is  (because  of 
the  various  ways  in  which  the  regulated  fees  are  arrived  at  and 
awarded)  to  estimate  the  volume  of  business  in  issue,  a  few  exam- 
ples may  be  given  of  the  aggregate  awards  and  claims  involved: 
In  the  fiscal  year  ending  June  30,  1959,  there  were  in  the  Rural 
Electrification  Administration  250  electrification  loans  total- 
ing $177,000,000.00  and  223  telephone  loans  totaling  $99,000,- 
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2  Limitations  on  Attorneys'  Fees  tinder  Federal  Law 

000.00.^  During  the  calendar  year  1958,  over  three  million  new 
claims  were  received  by  the  Bureau  of  Old  Age  and  Survivors  In- 
surance, Social  Security  Administration.^  During  a  two-year  pe- 
riod ending  in  1958,  representatives  of  the  Disabled  American 
Veterans  recovered  veterans'  claims  amounting  to  $34,644,033.28 
and  successfully  prosecuted  appeals  amounting  to  $918,398.24.^ 
There  are  nearly  8,000  lawyers  recognized  by  the  Veterans  Ad- 
ministration.* 

The  attention  accorded  the  general  problem  of  attorneys'  fee 
limitations  has  been  meager.  There  is  no  American  Law  Reports 
annotation  on  Federal  fee  restrictions  generally,  although  some 
notes  exist  on  veterans'  claims.^ 

Some  concern  has  been  voiced  by  the  American  Bar  Associa- 
tion and  its  sections  on  occasion;®  and  letters  opposing  fee  regu- 
lations were  filed  by  the  Federal  Bar  Association  and  the  Chicago 
Bar  Association  in  the  Congressional  hearings  on  the  Federal 
Tort  Claims  Act.''^  Moreover,  individual  attorneys  do  from  time 
to  time  offer  protest;  there  are  complaints  of  this  sort  in  the 
American  Bar  Foundation  files  respecting  the  Social  Security 
Administration,  the  Veterans  Administration,  and  the  Small 
Business  Administration. 

Of  the  few  discussions  of  the  fee  problem  in  the  journals,  the 
most  thoughtful  is  that  of  a  special  committee  on  attorney  fees  of 
the  New  York  State  Bar  Association,  which  declared: 


^  Letter  from  Ralph  F.  Koebel,  Assistant  General  Counsel  of  the  U.S.  Depart- 
ment of  Agriculture,  to  the  American  Bar  Foundation,  April  13,  1960. 

^Letter  from  Victor  Christgau,  Director,  to  the  American  Bar  Foundation, 
Nov.  24,  1959. 

'Letter  from  Cicero  F.  Hogan,  Director  of  Claims,  to  the  American  Bar  Foun- 
dation, July  23,  1959. 

*  Letter  from  G.  H.  Birdsall,  General  Counsel,  Veterans  Administration,  to  the 
American  Bar  Foundation,  June  29,  1959. 

^See  Annot.,  144  A.L.R.  1389  (1943);  see  also  Annots.,  22  A.L.R.2d  830  (1952). 
81  A.L.R.  926  (1932),  73  A.L.R  316  (1931),  and  55  A.L.R.  578  (1928). 

'See  8  Ad.  L.  Bull.  137  (1956),  9  Ad.  L.  Bull.  220  (1957),  5  Ad.  L.  Bull.  83 
(1953),  75  A.B.A.  Rep.  114  (1950),  and  43  A.B.A.J.  334  (1957). 

'  Tort  Claims  against  the  United  States,  Hearings  before  Subcommittee  No.  1  of 
the  House  Committee  on  the  Judiciary,  76th  Cong.,  3d  Sess.  (1940);  and  id.,  Hear- 
ings before  a  Subcommittee  of  the  Senate  Committee  on  the  Judiciary,  76th  Cong., 
3d  Sess.   (1940). 
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. . .  your  committee  recommends  that  statutes,  such  as  the  Fed- 
eral Tort  Claims  Act  imposing  an  inflexible  limit  on  the  power 
of  the  court  in  determining  a  fair  fee  for  counsel,  be  amended  so 
as  to  allow  the  court  to  do  justice  in  each  case  according  to  the 
circumstances.  .  . .  your  committee  further  recommends  that  a 
dignified  campaign  of  education  be  undertaken  to  enlighten 
governmental  officials  as  to  the  standards  and  function  of  the 
legal  profession.  . .  .  But  to  enable  the  administrative  officer  to 
act  just  as  fairly  as  a  judge,  the  statutory  maximum,  where  it 
exists,  should  be  removed  so  as  to  give  the  officer  a  true  discre- 
tion. Experience  and  time  will  do  the  rest.* 


« 1950  N.Y.  St.  Bar  Ass'n  Rep.  257. 
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HERE  are  three  kinds  of  fee  limitations  within  the  scope  of 
this  study:  (1)  a  dollar  limitation,  (2)  a  limitation  based  on  a  per- 
centage of  the  award,  and  (3)  a  "reasonable  fee"  approved  by  an 
administrative  officer.  Some  of  the  statutes  and  regulations  com- 
bine these  types. 

Of  the  dollar  limitations,  some  fix  the  exact  price  that  is  to  be 
paid  for  a  certain  service,  while  others  only  name  the  maximum 
price.  Thus,  a  fee  of  $2.00  is  payable  to  the  agent  or  attorney  of 
record  in  veterans'  claims  for  increased  benefits  and  $10.00  in  an 
original  claim  for  benefits.^  On  the  other  hand,  in  Coast  Guard 
Life  Saving  Service  claims^*^  and  in  Old  Age  and  Survivors  In- 
surance claims,"  fees  up  to  $10.00  are  permissible.  Frequently, 
as  in  the  Veterans  Administration  regulations,^^  th^  dollar  limita- 
tion is  subject  to  agency  approval. 

Of  the  percentage  limitations,  there  are  those  which  only  state 
a  maximum  percentage  and  those  which  in  addition  require  ad- 
ministrative approval.  Thus,  the  foreign  claims^^  or  claims  on 


'  38  C.F.R.;  see  Table  II  infra  for  the  full  citation  of  relevant  administrative 
regulations. 

"  14  U.S.C.;  see  Table  I  infra  for  the  full  citation  of  relevant  statutes. 
"  20  C.F.R. 
"  38  C.F.R. 
»22  U.S.C. 
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veterans'  insurance^*  will  bear  fees  up  to  ten  per  cent  of  the 
award;  whereas,  the  statutes  on  Federal  tort  claims^^  and  trading 
with  the  enemy^^  require  agency  approval  of  a  fee  up  to  ten  per 
cent.  Statutes  such  as  the  Federal  Tort  Claims  Act  also  place  a 
percentage  ceiling  on  court-determined  fees.  The  tort  claims 
cases^^  indicate  a  tendency  to  approve  the  maximum  percentage 
in  most  instances. 

The  third  type,  approval  of  a  "reasonable  fee"  by  an  adminis- 
trative officer,  is  found  especially  in  the  Indian  statutes,^^  and  also 
in  the  statutes  governing  longshoremen's  claims, ^^  public  utili- 
ties holding  companies,^*^  old  age  and  survivors  insurance,^^  and 
railroad  unemployment  insurance.^^  The  limitation  of  fees  in 
railroad  reorganization  cases^^  comes  by  virtue  of  a  requirement 
that  court-determined  fees  be  within  limits  set  by  the  Interstate 
Commerce  Commission.  The  executive  agencies  themselves  have 
promulgated  rules — sometimes  grounded  on  clear  statutory  dele- 
gations and  sometimes  on  vague  powers  to  make  "all  necessary 
rules" — which  rules  may  provide  for  the  disbarment  of  an  at- 
torney who  charges  excessive  fees^*  or  may  prohibit  contingent 
fees.2^  Rules  requiring  agency  approval  of  counsel  on  grounds  of 
competence  are  not  here  considered. 

Most  of  the  statutes  make  it  a  misdemeanor  for  an  attorney  to 
demand  or  accept  or  retain  a  fee  in  excess  of  the  limitation,  pun- 
ishable by  fine  and/or  imprisonment.  The  usual  sanction  in  the 
administrative  regulations  is  disbarment  from  practice  before  the 
agency. 


"38  U.S.C. 

^^28  U.S.C. 

"50U.S.C.  App. 

"See  generally  28  U.S.C.A.  §  2678;  see  also  38  U.S.C.A.  §  784,  notes  641-43.  But 
see  Cotter  v.  United  States,  78  F.  Supp.  495  (Md.  D.  1948). 

»25  U.S.C. 

"33  U.S.C. 

^  15  U.S.C. 

"42  U.S.C. 

^45  U.S.C. 

'^ll   U.S.C. 

"  See,  for  example,  8  C.F.R. 

-'  31  C.F.R.  See  McClelland,  The  Covenant  Against  Contingent  Fees  as  a 
Method  of  Eliminating  the  "5-Percenter",  41  Cornell  L.Q.  399  (1956). 
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In  private  claims  bills  before  Congress,  a  ten  per  cent  limita- 
tion has  been  referred  to-*^  as  the  "standard"  or  "usual"  provision. 
These  bills  also  prescribe  criminal  penalties.  A  Senate  debate  on 
private  bills  in  1954  centered  around  a  new  policy  of  the  Com- 
mittee on  the  Judiciary:  to  allow  no  lawyers'  fees  whatsoever  out 
of  the  award.^^  And  a  case  in  the  District  Court  for  the  District  of 
Columbia  has  held  that  the  private  bills  that  carry  the  fee  pro- 
viso mean  to  bar  the  collection  of  any  fee  over  the  stated  percent- 
age, whether  paid  out  of  the  award  or  out  of  the  client's  other 
assets.^^ 

Since  the  Federal  fee  limitations  first  appeared  in  veterans' 
pension  statutes,  it  is  not  surprising  that  the  leading  cases  on  the 
fee  clauses  arise  from  those  statutes.  In  a  series  of  such  cases,  the 
United  States  Supreme  Court  has  held  that  the  clauses  are  not 
unconstitutional. 

The  case  of  Frisbie  v.  United  States^"^  involved  a  challenge,  on 
a  writ  of  error,  to  a  statute  of  1890  under  which  the  defendant 
had  been  sentenced  to  three  months  in  prison  for  demanding,  re- 
ceiving, and  retaining  more  than  $10.00  on  a  veteran's  claim. 
Frisbie  had  demurred  to  the  indictment  on  the  ground  (among 
others)  that  Congress  has  no  power  to  regulate  the  price  of  labor 
or  to  impair  contracts.  Affirming  the  conviction,  the  Court  held 
that,  as  a  pension  granted  by  the  government  is  a  matter  of 
bounty.  Congress  constitutionally  may  attach  such  "circum- 
stances and  conditions"  as  the  fee  limitation: 

The  possession  of  this  power  by  government  in  no  manner 
conflicts  with  the  proposition  that,  generally  speaking,  every 
citizen  has  a  right  freely  to  contract  for  the  price  of  his  labor, 
services  or  property.^o 

In  Capital  Trust  Co.  v.  Calhoun,^'^  an  attorney  sought  to  col- 
lect, under  a  contract  in  which  the  deceased  Civil  War  veteran 


=»  100  Cong.  Rec.  14254  (1954). 

^  100  Cong.  Rec.  8220,  14253  (1954). 

2«  Nesbit  V.  Frederick  Snare  Corp.,  96  F.  2d  535  (D.C.  Cir.  1938). 

-^  157  U.S.  160  (1895). 

^  157  U.S.  at  166. 

"250  U.S.  208  (1919). 
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agreed  to  pay  the  attorney  fifty  per  cent  of  any  award,  his  fee  from 
a  fund  of  pension  money  in  the  hands  of  an  administrator  de 
bonis  non.  The  attorney  had  accepted  already  from  the  United 
States  Treasury  the  statutory  maximum  of  twenty  per  cent  of  an 
award  of  $5,015.00.  He  asserted  that  the  fee  clause  of  the  statute 
deprived  him  of  his  property  and  liberty  without  due  process  of 
law.  Relying  on  the  Frishie  case,  the  Court  rejected  Calhoun's 
constitutional  arguments  and  held  that  he  could  collect  nothing 
from  the  administrator,  the  fund  in  the  latter's  hands  consisting 
entirely  of  pension  money.  Thus,  it  was  not  necessary  to  rule  on 
Calhoun's  right  to  non-pension  assets,  there  being  none. 

The  next  year  the  Supreme  Court  decided  a  related  case,  in 
which  Calhoun  claimed  |950.00  under  a  fifty  per  cent  contingent 
fee  contract  with  a  different  Civil  War  veteran.^^  He  again  ar- 
gued that  the  fee  limitation  offended  due  process,  and  further, 
that  the  statute  was  void  as  to  contracts  in  existence  at  the  time  of 
its  passage  and  especially  as  to  contracts  which  had  been  sub- 
stantially performed.  Justice  Brandeis  for  the  Court  held  the  fee 
limitation  constitutional,  saying  that,  since  the  statute  was  a  con- 
dition precedent  to  any  recovery,  a  fee  contract  predating  the 
statute  was  necessarily  subject  to  the  terms  of  the  statute.  And, 
following  Ball  v.  Hallsell,^^  he  said  that  Congress  had  in  any  case 
the  power  to  pass  certain  kinds  of  ex  post  facto  laws.  Arguably, 
the  narrow  holding  of  the  second  Calhoun  case  is  that  Calhoun 
was  estopped  by  his  conduct  (i.e.,  by  acceptance  of  the  statutory 
twenty  per  cent  fee)  from  attacking  the  statute  or  from  demand- 
ing more  than  the  statute  allowed.  Justice  McReynolds,  dissent- 
ing, found  language  in  the  first  Calhoun  case  which  implied  that 
full  payment  of  the  contingent  fee  could  be  recovered  out  of  non- 
pension  assets;  and  he  would  have  so  held  and  so  resolved  the  due 
process  issue. 

The  second  Calhoun  case  was  cited  by  the  Court  in  1925  in 

*^  Calhoun  v.  Massie,  253  U.S.  170  (1920).  See  also  Newman  v.  Moyers.  253  U.S. 
182  (1920),  decided  the  same  day  on  similar  grounds. 

**  161  U.S.  72  (1896).  This  was  an  action  on  a  fifty  per  cent  contingent  fee  con- 
tract by  an  attorney  against  a  claimant  of  damages  arising  from  Indian  depreda- 
tions. The  Court  held  that  the  attorney's  fee  of  less  than  ten  per  cent,  awarded 
by  the  Court  of  Claims  pursuant  to  an  Act  of  Congress,  precluded  recovery  on  the 
contract.  The  contingent  fee  contract  was  made  seventeen  years  before  the  Act. 
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affirming  the  criminal  conviction  of  an  attorney  who,  having  re- 
covered on  a  war  risk  insurance  policy  without  going  to  trial, 
accepted  a  fee  in  excess  of  the  statutory  $3.00.^*  The  attorney  had 
raised  Fifth  Amendment  objections  and  had  argued  that  the 
$3.00  fee  was  meant  to  apply  to  clerical  services.  Rejecting  that 
reading  of  the  statute  on  grounds  of  its  plain  language  and  its 
legislative  history,  and  citing  the  second  Calhoun  case  as  to  con- 
stitutionality, the  Court  affirmed  a  fine  of  $250.00. 

Subsequently,  however,  in  Hines  v.  Stein,^^  the  Supreme 
Court,  McReynolds,  J.,  affirmed  the  award  of  a  fee  of  $100.00  by 
a  Pennsylvania  court  over  a  Veterans'  Administration  protest 
that  the  maximum  allowable  fee  for  appearing  before  the  Board 
of  Veterans'  Appeals  on  behalf  of  the  guardian  of  an  incompetent 
veteran  was  $2.00.  Yet,  in  Hines  v.  Lowrey^^  the  court  disallowed 
a  fee  in  excess  of  $10.00,  awarded  by  a  New  York  count  in  a  simi- 
lar veteran's  guardianship  case  involving  a  claim  that  was  settled 
for  $10,000.00.  Although  in  the  Stein  case  Justice  McReynolds 
plainly  had  said  that  the  Federal  fee  provisions  did  not  apply 
where  payment  was  directed  by  a  state  court  having  jurisdiction 
over  the  guardian.  Justice  Black  in  Lowrey  distinguished  the 
Stein  case  by  reason  of  the  fact  that  the  latter  was  based  on  ad- 
ministrative regulations  under  48  Stat.  9  (1933),  whereas  the 
Lowrey  case  turned  on  a  later  statute,  which  by  its  terms  and  its 
legislative  history  evidenced  a  clear  and  specific  intention  to  pro- 
tect veterans  in  all  circumstances  from  excessive  fees  and  which 
undertook  in  particular  to  regulate  guardians  appointed  by  the 
state  courts. 

The  question  of  the  legality  of  fees  in  excess  of  the  statutory 
maximum  in  cases  of  services  rendered  to  or  by  the  guardians  of 
veterans  had  received  varying  answers  in  the  lower  Federal  and 
the  state  courts.  As  in  the  Stein  case,  some  courts  have  suggested 
that  state  court  jurisdiction  over  matters  of  probate  and  guard- 
ianship permit  these  courts  to  allow  a  larger  attorney  fee  for  such 
services  and  that  they  could  protect  themselves  from  the  fraud 


"^  Margolin  v.  United  States,  269  U.S.  93  (1925). 
»=*298  U.S.  94  (1936). 
»«  305  U.S.  85  (1938). 
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and  oppression  to  which  the  Federal  statutes  were  directed.^^ 
Nonetheless,  the  first  Calhoun  case,  taken  together  with  the  Low- 
rey  case,  seems  to  establish  authoritatively  that  no  court  has  dis- 
cretion to  award  out  of  pension  funds  a  fee  in  excess  of  the  statu- 
tory maximum. 

Another  problem,  apparently  rarely  litigated,  arises  when  the 
attorney  claims  compensation  for  services  collateral  to  a  claim. 
Thus,  in  Purvis  v.  United  States,^^  where  the  defendant  argued 
that  his  suit  against  the  claimant  was  for  breach  of  the  contract 
under  which  the  defendant  was  employed  and  not  a  "demand" 
for  compensation,  the  contention  was  found  too  transparent  to 
be  credited.  The  case  of  United  States  v.  Snow^^  is  more  compli- 
cated. There  the  defendant's  plea,  that  the  fee  was  for  removing 
a  veteran's  name  from  a  list  of  deserters  so  that  his  client  could  get 
a  pension,  was  sustained  against  the  government's  demurrer.  The 
opinion  in  Snow  is  premised  on  the  proposition  that  statutes  in 
derogation  of  the  common  law  must  be  construed  strictly;  but 
the  opinion  does  not  make  clear  what  part  of  the  money  accepted 
by  Snow  was  fee  and  what  part  costs. ^° 

A  final  problem  relating  to  the  scope  of  statutory  limitations 
on  fees  is  that  of  gifts  to  an  attorney  by  his  client  or  by  an  inter- 
ested third  party.  In  its  charge  to  a  jury  which  found  the  defend- 
ant guilty  of  taking  more  than  $25.00  for  obtaining  a  pension,  the 
District  Court  for  the  Eastern  District  of  South  Carolina  said 
that  mere  acceptance  of  a  larger  fee,  wholly  as  a  gratuity  and  with- 
out demand  for  the  excess,  would  not  be  criminal. ^^  The  fee  limi- 
tation statute  here  made  demand,  receipt,  or  retention  of  a 
larger  fee  a  misdemeanor.  The  Pennsylvania  Supreme  Court  has 
held  that  the  same  language  will  not  invalidate  a  gift  of  more 
than  the  statutory  maximum,  even  though  the  reason  for  the  gift 
was  the  donee's  services  in  getting  the  pension.^^  7^^^  Pennsyl- 
vania court  reasoned: 


«^See  Owen  v.  Gait,  57  Ga.  259,  195  S.E.  233  (1938);  Welty  v.  United  States,  2 
F.2d  562  (6th  Cir.  1924);  and  Hines  v.  Copsey,  10  Cal.2d  748,  76  P.2d  691  (1938). 
^61  F.2d  992  (8th  Cir.  1932). 
»«27  Fed.  Gas.  No.  16,  350  (E.D.  Tenn.  1877). 
^"27  Fed.  Gas.  at  1256. 

"  United  States  v.  Brown,  40  Fed.  457  (E.D.S.G.  1889). 
«  Schwab  V.  Ginkinger,  181  Pa.  8,  37  Atl.  125  (1897). 
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Unless  a  person  who  has  received  a  pension  is  to  be  denied  the 
common  right  of  property  which  is  accorded  to  all  other  persons 
of  disposing  of  their  own  as  they  see  fit,  it  is  not  possible  to  doubt 
the  correctness  of  the  above  ruling.'^^ 

The  Ginkinger  case  may  perhaps  be  confined  to  the  particular 
facts  that  the  donee  was  the  son  of  the  donor  and  had  promised 
to  support  the  donor  for  the  rest  of  the  latter's  life.  More  recently, 
the  Georgia  high  court  has  held  that  a  fifteen  per  cent  fee,  at  the 
time  designated  as  a  gift,  may  be  recovered  by  the  client,  save 
only  the  $10.00  provided  for  in  the  Federal  statute. ^^  The  statu- 
tory language  relied  on  here  was  the  "receipt"  of  money  for  the 
actual  purpose  of  compensation,  irrespective  of  the  designation 
of  the  payment. 

As  a  matter  of  course,  evidently,  out-of-pocket  costs  and  loans 
to  claimants  have  not  been  considered  within  the  fee  limitation 
statutes.  That  is,  costs  of  this  nature  are  collectible  in  addition  to 
the  fixed  fee.^^ 

To  recapitulate:  The  fee  limitation  was  early  held  constitu- 
tional, against  assertions  that  it  deprives  lawyers  of  property 
without  due  process  of  law,  on  the  ground  that  Congress  has  the 
power  to  attach  such  conditions  to  the  pensions  it  chooses  to 
award.  The  cases  do  not  differentiate  among  fees  fixed  in  dollar- 
terms  and  fees  fixed  in  percentages.  Not  only  awards  under  gen- 
eral statutes  but  also  awards  growing  out  of  private  bills  appear, 
in  their  fee  clauses,  to  apply  to  the  assets  of  the  claimant  gener- 
ally, and  not  merely  to  the  government's  boimty.  Exceptions  to 
the  fixed  fee  rule  are  sums  paid  by  the  claimant  for  actual  costs 
and  bona  fide  gifts  from  the  claimant  to  the  attorney  for  reasons 
other  than  the  attorney's  services.  There  is  a  question  whether 
the  fee  limitations  apply  where  the  services  went  to  improving  the 
position  of  the  claimant  but  not  actually  to  obtaining  the  award; 
but  there  is  little  question  that  the  maximum  fees  apply  where 
the  client  is  the  guardian  of  a  claimant,  under  supervision  of  a 
state  court. 


"37  Atl.  at  129. 

"  Morgan  v.  Hutcheson,  195  Ga.  123,  23  S.E.  2d  406  (1942);  Annot..  144  A.L.R. 
1389(1943). 

*^See,  for  example,  United  States  v.  Moore,  18  Fed.  686  (Ky.  D.  1883).  and  In  re 
War  Risk  Insurance,  Attorneys'  Fees,  52  F.2d  187  (Mont.  D.  1931). 
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jLhe  most  important  justification  for  fee  limitations  is  that  the 
claimant  is  in  some  respect  incompetent.  This  reason  was  stated 
by  Sir  Henry  Maine  as  follows: 

The  great  majority  of  Jurists  are  constant  to  the  principle  that 
the  classes  of  persons  just  mentioned  [infants,  wards,  and  luna- 
tics] are  subject  to  extrinsic  control  on  the  single  ground  that 
they  do  not  possess  the  faculty  of  forming  a  judgment  on  their 
own  interests;  in  other  words,  that  they  are  wanting  in  the  first 
essential  of  an  engagement  by  Contract.^^ 

Related  to  this  reason  are  the  arguments  (a)  that  administrative 
officials  have  expertise  for  the  use  of  claimant,  and  (b)  that  Con- 
gress has  extended  its  charity  to  certain  sectors  of  the  public  on 
its  own  terms. ^'^ 

Independent  justifications  for  the  fee  clauses  are  that  the  pub- 
lic and  the  government  need  protection  from  champerty  and 
fraud,  and,  furthermore,  that  they  especially  need  protection 
where  large  sums  are  involved.  These  reasons  were  summarized 
well  by  Justice  Brandeis  in  Calhoun  v.  Massie: 

For  nearly  three-quarters  of  a  century.  Congress  has  under- 
taken to  control  in  some  measure  the  conditions  under  which 
claims  against  the  government  may  be  prosecuted.  Its  purpose 


*^  Maine,  The  Ancient  Law  164  (1864  ed.).  See  also  Purvis  v.  United  States,  61 
F.2d  992  at  997  (8th  Cir.  1932). 

"See  Frisbie  v.  United  States,  157  U.S.  160  (1895). 

11 
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has  been  in  part  to  protect  just  claimants  from  extortion  or  im- 
provident bargains  and  in  part  to  protect  the  Treasury  from 
frauds  and  imposition. . .  . 

.  . .  Congress  has  sought  both  to  prevent  the  stirring  up  of  un- 
just claims  against  the  government  and  to  reduce  the  temptation 
to  adopt  improper  methods  of  prosecution  which  contracts  for 
large  fees  contingent  upon  success  have  sometimes  been  supposed 
to  encourage."*^ 

The  incompetency  rationale  is  plain  to  see  in  the  history  of 
veterans'  and  Indian  legislation.  The  veterans,  as  appears  below, 
were  early  the  victims  of  enterprising  claims  agents.  Indians  ex- 
emplify even  better  a  group  which  assumedly  lacks  the  under- 
standing to  bargain  on  equal  terms  with  a  larger,  alien  society. 
In  the  eyes  of  the  law,  a  New  York  appellate  court  has  said,  In- 
dians still  remain  wards  and  infants  under  the  protection  of  the 
Federal  and  state  governments.*^ 

The  incompetence  which  justifies  fee  limitations  takes, 
roughly,  three  forms:  First,  there  is  incompetence  antecedent  to 
governmental  protection,  such  as  the  cultural  incompetence  of 
the  Indians,  the  congential  legal  incompetence  of  maritime  per- 
sonnel, or  the  natural  incompetence  of  the  aged.^°  Next,  there  is 
incompetence  growing  out  of  an  accidental  loss  of  facility,  such 
as  war  injuries.  Last,  there  is  incompetence  in  a  marginal  sense: 
that  is,  a  disadvantage  which  some  citizens  have  as  over  against 
others,  such  as  the  disadvantage  stockholders  have  in  understand- 
ing corporate  structure  and  reorganization,  or  the  disadvantage 
some  veterans  have  in  understanding  the  extent  of  their  rights 
to  small  pensions  under  complex  statutes.  The  incompetence  ra- 
tionale was  forcefully  summarized  by  a  Federal  court  in  U.S.  v. 
Marks: 

The  particular  design  of  the  statute  now  under  consideration 
is ...  by  guarding  the  ignorant  against  the  cunning,  and  the 
needy  against  the  extortions  of  the  rapacious,  to  secure  the 
bounty  of  the  government  to  the  real  objects  of  its  care.^^ 


«  Calhoun  v.  Massie,  253  U.S.  170,  at  173-174  (1920). 
« In  re  Darch,  265  N.Y.  Supp.  86,  at  104  (1933). 
"  See  56  Cong.  Rec.  5223  (1918). 

"26  Fed.  Cas.  No.  15,721,  at  1163  (Ky.  D.  1869).  See  also  S.  Rep.  No.  109,  67th 
Cong.,  1st  Sess.  2  (1921). 


24-625    O  -  74  --  36 


552 


Rationale  13 

The  argument  from  expertise  also  assumes,  to  a  degree,  dis- 
advantaged claimants.  It  assumes  that  the  claimants  do  not 
understand  their  rights  in  the  premises.  This  is  because  the  situa- 
tion is  at  once  too  complicated  and  too  simple:  the  law  is  too  com- 
plicated to  dispense  with  the  need  of  administrative  assistance; 
and  the  individual  cases  are  uniform  enough  to  make  the  appli- 
cation of  expertise  relatively  simple.  Therefore,  the  claimant  can 
trust  in  the  skill  and  good  motives  of  the  government  and  can 
dispense  with  expensive  legal  advice. 

The  fact  that  the  awards  to  claimants  are  regarded  as  acts  of 
charity  (or  as  "bounty")  implies  that  the  claimants  are  the  objects 
of  charity.^2  Since  Congress  would  not  extend,  arbitrarily,  its 
charity  to  some  and  not  to  others,  the  true  rationale  of  the  charity 
argument  must  be,  again,  that  the  recipients  are  less  competent 
than  the  public  at  large. 

In  addition  to  the  protection  of  claimants,  the  fee  limitations 
are  justified  as  protecting  the  Federal  government  and  the  public. 
They  protect  the  Treasury  from  frauds  and  imposition.^^  It  is 
argued  that  the  prospect  of  contingent  fees  for  asserting  claim- 
ants' rights  has  led  to  the  manufacture  of  false  claims^*  and  the 
fomenting  of  litigation. ^^  The  legitimate  interest  of  the  govern- 
ment, then,  is  to  reduce  the  temptation  to  deplete  its  funds.  A 
related  argument  is  that  the  very  size  of  some  claims  (e.g.,  Indian 
claims  to  oil  lands)  increases  the  temptation  to  drum  up  litigation 
and  to  prosecute  frivolous  claims.^^  In  preventing  champerty  and 
fraud,  the  fee  limitations  are  said  to  protect  not  only  the  govern- 
ment, but  also  the  taxpaying  public  generally — and  particularly 
the  claimants,  who  thus  are  insulated  from  false  hopes  and  from 
gouging." 


62  See  Calhoun  v.  Massie,  253  U.S.  170  (1920);  see  also  100  Cong.  Rec.  8221  (1954). 

^See  Calhoun  v.  Massie.  253  U.S.  170  (1920). 

"  15  Ops.  Att'y  Gen.  585  (1876). 

■^See  the  legislative  history  of  veterans'  pensions,  infra. 

"See  Nesbit  v.  Frederick  Snare  Corp.,  96  F.2d  535  (D.C.  Cir.  1938);  see  also  52 
Cong.  Rec.  5289  (1915). 

"See  Yeiser  v.  Dysart,  267  U.S.  540  (1925),  where  Holmes,  J.,  upheld  the  con- 
stitutionality of  a  fee  limitation  in  a  state  workmen's  compensation  statute. 
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HE  rationale  for  fee  limitations,  outlined  above,  merely  qual- 
ifies the  general  proposition  that  contracts  between  clients  and 
lawyers  should  be  freely  arrived  at.  In  this  sense,  the  rationale  ac- 
cepts Sir  Henry  Maine's  characterization  of  the  modern  law: 

Nor  is  it  difficult  to  see  what  is  the  tie  between  man  and  man 
which  replaces  by  degrees  those  forms  of  reciprocity  in  rights  and 
duties  which  have  their  origin  in  the  Family.  It  is  Contract.  Start- 
ing, as  from  one  terminus  of  history,  from  a  condition  of  society 
in  which  all  the  relations  of  Persons  are  summed  up  in  the  rela- 
tions of  Family,  we  seem  to  have  steadily  moved  toward  a  phase 
of  social  order  in  which  all  these  relations  arise  from  the  free 
agreement  of  individuals.^^ 

If,  then,  the  premise  is  that  interferences  with  the  liberty  of 
contract  are  not  legally  justifiable  in  a  free  land,^*  a  special  bur- 
den is  placed  on  the  advocates  of  fee  limitations.  It  may  be  argued 
further  that  the  burden  is  even  greater  when  state  guardianship 
laws  customarily  provide  ways  in  which  incompetents  can  be  pro- 
tected; and  that  the  burden  is  not  discharged  by  the  mere  asser- 


^  Maine,  op.  cit.  supra  note  46,  at  163. 

s"  Harlan,  J.,  in  Adair  v.  United  States,  208  U.S.  161,  at  175  (1908).  Compare 
Purvis  V.  United  States,  61  F.2d  992  (8th  Cir.  1932),  declaring  that  freedom  of  con- 
tract is  irrelevant  to  fee  limitations  (at  998). 
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tion  that  bargaining  inequality  exists.  Neither  is  the  burden  dis- 
charged, when  considered  on  its  merits,  by  the  constitutional 
argument  that  the  creator  of  a  right  may  attach  his  own  condi- 
tions.®" And  even  if  it  were  appropriate  for  the  government  so  to 
manage  the  affairs  of  the  disadvantaged,  it  is  open  to  question 
whether  protection  in  the  form  of  a  fixed  fee  is  preferable  to  the 
usual  flexibility  of  a  court-appointed  guardian. 

The  case  of  what  above  were  termed  'marginal  incompetents' 
illustrates  the  weaknesses  in  the  rationale.®^  It  is  doubtful 
whether  the  handicaps  of  veterans  or  of  some  stockholders  are 
essentially  different  from  the  handicaps  of  laymen  in  general — of 
the  needy  in  general  or  of  the  uninformed  in  general.  Seen  in 
this  light,  the  rationale  would  deserve  extention  to  all  cases  in 
which  lawyers  are  employed  by  the  poor  or  the  unenlightened. 
But  such  an  extention  would  nullify  the  very  premise  of  liberty 
of  contract.  Therefore,  the  rationale  of  free  limitations  fails  ade- 
quately to  account  for  the  restrictions  it  makes  on  lawyer-client 
relations. 

The  argument  from  expertise  suffers  the  same  defects;  for  if  it 
is  reasonable  to  entrust  some  of  the  affairs  of  the  needy  and  the 
uninformed  to  government  agencies,  then  perhaps  it  is  reason- 
able to  entrust  all  their  affairs,  or  the  affairs  of  everyone,  to  gov- 
ernment care.  There  is  no  clear  distinction  between  veterans' 
pensions,  tax  rebates,  or  employees'  salaries,  in  this  respect.  As- 
suming the  complexity  of  the  law  and  the  consequent  need  of 
technical  competence,  it  is  arguable  whether  the  lawyer's  inter- 
est in  a  fee  disqualifies  him  as  a  servant  of  claimants  any  more 
than  the  administrator's  interest  in  job-retention,  or  in  impress- 
ing a  particular  interpretation  on  the  statute,  disqualifies  the  ad- 
ministrator. In  this  connection,  the  attorney  at  least  is  a  skilled 
spokesman  for  his  particular  client,  while  the  administrator  is 
the  agent  of  manifold  interests,  some  of  which  (e.g.,  the  govern- 


•"  See  generally  Note,  The  Privilege  Argument — How  it  Has  Fared  in  Constitu- 
tional Law,  40  Minn.  L.  Rev.  486  (1956). 

*^  Interesting  to  notice  is  the  twist  given  the  incompetency  argument  by  Con- 
gressman Patman,  who  called  the  fee  clauses  unfair  as  preventing  impecunious 
veterans  from  hiring  on  a  contingent  fee  the  competent  counsel  they  need.  72  Cong. 
Rec.  7490  (1930). 
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merit's  interest  in  minimizing  expenditures)  conflict  with  that  of 
the  claimant. 

The  argument  that  an  award  is  "bounty"  adds  nothing  to  the 
rationale,  for  the  outer  limits  of  Congressional  power  are  not 
determinative  of  the  wisdom  of  its  legislation. ^^ 

To  justify  fee  limitations  as  checks  on  champerty  and  fraud  is 
to  ignore  or  devaluate  the  effectiveness  of  the  ordinary  legal  rem- 
edies and  the  disciplinary  procedures  of  bar  associations  and  pub- 
lic opinion.  A  negative  implication  of  the  fraud  argument  is  that 
the  court  or  the  agency  would  honor  a  trumped  up  claim:  that 
is,  if  there  is  a  real  danger  of  fraudulent  claims  being  successfully 
prosecuted  against  the  government,  it  must  be  due  to  the  inabil- 
ity of  courts  and  agencies  to  distinguish  between  false  claims  and 
true  claims.  Insofar  as  there  is  any  validity  at  all  to  the  fraud  argu- 
ment, it  but  reinforces  the  objection  above,  that  administrators 
may  make  mistakes  in  particular  cases,  from  which  it  follows  that 
claimants  should  have  the  option  of  retaining  counsel  to  dispute 
erroneous  agency  rulings. 

The  fraud  argument  involves  a  further  assumption;  and  that 
is  that  (absent  the  fee  restrictions)  clients  and  lawyers  would  en- 
ter into  improvident  agreements  over  dubious  claims.  This  as- 
sumption fails  to  explain  why  lawyers  would  expend  good  time 
prosecuting  a  frivolous  claim,  or  why  clients  would  employ  (of 
all  lawyers)  one  who  demands  a  contingent  fee  larger  than  the 
risks  of  the  case  merit.  In  the  extreme,  a  peevish  claimant  may 
wish  simply  to  retaliate  against  an  administrative  official;  this  is 
rather  different  from  fraud.  Moreover,  it  may  be  that  even 
champertous  lawyers  sometimes  uncover  and  vindicate  just 
claims. 

Uneasy  as  the  fraud  argument  is,  it  is  weakened  further  by  two 
possibly  inconsistent  assertions:  (1)  that  the  large  size  of  the  award 
invites  fraud,  and  (2)  that  the  small  size  of  the  award  calls  for  the 
protection  of  the  needy,  to  whom  it  is  so  important.  It  is  note- 
worthy that  the  small  size  of  some  awards  have  been  cited  to 
justify  an  amendment  to  the  Trading  with  the  Enemy  Act,  abol- 


C/.  Calhoun  v.  Massie,  253  U.S.  170  (1920). 
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ishing  a  requirement  of  court-approval  of  attorneys'  fees.*^  ^he 
importance  of  fraud  as  a  justification  for  fee  restrictions  would 
appear  unaffected  by  the  actual  magnitude  of  the  award;  and  the 
propriety  of  the  fee  clauses  as  a  check  on  great  and  petty  frauds 
would  appear  vulnerable  to  all  the  above-mentioned  objections. 

Even  if  fee  limitations  were  the  appropriate  remedy,  it  may 
be  questioned  whether,  in  times  of  inflation  and  changing  con- 
ditions, it  is  wise  to  set  the  maximum  in  dollar  or  percentage 
terms.  Even  if  there  were  a  rational  basis  for  setting  the  lawyer's 
fee  at  10  per  cent  rather  than  15  per  cent,^^  an  absolute  dollar 
amount  is  even  more  objectionable  as  subject  to  the  vagaries  of 
the  market. 

The  remaining  exception  to  the  rationale  is  the  most  powerful 
one.  It  is  the  deprivation  of  counsel*^ — in  part  a  variant  of  the 
liberty  of  contract  notion  and  in  part  a  consideration  in  its  own 
right.  Clearly,  where  a  statute  prohibits  a  fee  at  the  going-rate, 
lawyers  will  not  prosecute  such  claims.  In  this  way  claimants  are 
deprived  of  the  right  to  employ  counsel.*®  The  Hoover  Commis- 
sion Task  Force  thus  stated  the  problem:  "The  statutory  limita- 
tion on  fees  which  may  be  charged  by  representatives  before  the 
Veterans  Administration  makes  it  virtually  impossible  for  all 


*^  1956  U.S.  Code  Cong.  &  Ad.  News  2786  et  seq.  In  the  Senate  and  House  hear- 
ings it  was  said  that  the  amounts  awarded  were  too  small  to  bother  a  court  with, 
and  if  larger,  that  independent  legal  advice  could  be  obtained  by  the  claimant.  At 
the  other  extreme,  the  Court  of  Claims,  finding  the  large  size  of  the  fee  "shocking" 
(an  8  and  3/4  per  cent  fee  amounting  to  nearly  $3  million),  refused  to  approve  a 
maximum  10  per  cent  without  any  reference  to  the  temptations  of  fraud.  Con- 
federated Bands  of  Ute  Indians  v.  United  States,  120  Ct.  CI.  609,  681  (1951). 

»*  Numerous  Congressional  hearings,  reports,  and  acts  are  devoted  to  the  issue 
of  altering  fee  percentages  (e.g.,  from  12  per  cent  to  10  per  cent)  in  Indian  cases 
and  to  the  allowance  of  fees  out  of  special  funds. 

^  Deprivation  of  property  contrary  to  the  Fifth  Amendment  is  not  considered 
here  because  it  has  been  rejected  by  the  U.S.  Supreme  Court  in  the  cases  supra. 
However,  using  this  ground  some  state  courts  have  held  Acts  of  Congress  uncon- 
stitutional for  imposing  fee  limitations;  see  for  example  Lay  v.  Lay,  118  Miss. 
549  (1918)  and  the  cases  therein  cited. 

~  See  72  Cong.  Rec.  749  et.  seq.  (1930).  Legal  services  come  to  be  provided  by 
voluntary  associations.  This  arrangement  is  acknowledged  in  the  veterans'  statute, 
38  U.S.C.  §  3402  (1958  Supp.). 
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such  services  to  be  rendered  by  individual  lawyers. "^^  The  rela- 
tion between  competent  counsel  and  a  fair  trial  is  apparent. ^^ 
Indeed,  what  truth  there  is  in  the  incompetency  rationale  (supra) 
argues  for  an  extention  of  representation  by  counsel  in  these 
claims  cases,  lest  the  claimant  be,  effectively,  at  the  mercy  of  an 
administrative  agency:  without  a  voice,  without  a  hearing,  and 
without  an  appeal. 

"  U.S.  President,  Commission  on  Organization  of  the  Executive  Branch  of 
THE  Government,  Task  Force  Report  on  Legal  Services  and  Procedures  314 
(1955). 

•^See  Haas,  The  Loss  of  the  Right  to  Representation  by  Counsel,  25  J.B.A.D.C. 

135  (1958). 
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A.     VETERANS 

The  protection  of  disabled  servicemen  by  the  government  has 
a  long  history.  Shortly  after  the  adoption  of  the  Constitution 
there  was  enacted  a  provision  that  "...  no  sale,  transfer  or  mort- 
gage of  the  whole  or  any  part  of  the  pension  or  arrearages  of 
pension,  payable  to  any  non-commissioned  officer,  soldier,  or 
seaman,  before  the  same  shall  become  due,  shall  be  valid.  . .  ."®^ 

With  the  Civil  War,  claims  agents  began  to  advertise  for  cli- 
ents. In  September  1862,  the  following  appeared  in  a  Washing- 
ton, D.  C,  paper: 

The  Undersigned  will  attend  to  claims  against  the  govern- 
ment, etc.  He  must  have  just  claims,  and  then  will  carry  them 
through  speedily,  no  matter  how  difficult  they  are  or  erroneously 
they  may  have  been  managed ...  A  just  claim  is  so  sacred  that 
no  effort  should  be  spared  to  have  it  prevail . .  .  No  claim  less 
than  1 100  will  be  attended  to.  Twenty-five  per  cent  will  be  the 
standing  commission.  If  not  successful,  no  charge  whatever  of 
any  kind  . . .  Estwick  Evans,  Counselor  at  Law,  202  New  York 
Ave.,  Near  Fourth  St.''" 

The  New  York  Daily  Tribune,  earlier  the  same  year,  had  ad- 
vised claimants  to  write  directly  to  the  Treasury  Department  and 

«•  1  Stat.  243,  at  245  (1792). 

'"Daily  National  Intelligencer,  Washington,  D.C.,  Sept.  19,  1862,  p.  1,  col.  2. 

19 


559 


20  Limitations  on  Attorneys'  Fees  under  Federal  Law 

thus  avoid  the  claims  agents.^^  The  Tribune  was  answered  by  a 
letter  to  the  editor,  which  asserted  that  the  preparation  of  docu- 
mentary evidence  is  a  lawyer's  work.  The  writer  of  the  letter 
went  on  to  say: 

For  doing  it,  ten  per  cent  is  an  unreasonable  charge,  as  the 
labor  is  not  much  when  a  person  becomes  familiar  with  practice. 
Five  per  cent  is  what  I  have  charged,  with  an  additional  dollar  in 
advance  to  pay  disbursements.  Most  parties,  however,  are  so  poor 
that  they  cannot  raise  the  dollar,  and  where  the  proof  seems  to 
be  sufficient,  I  ordinarily  advance  disbursements.^^ 

When  Congress  enacted  a  new  pension  bill  early  in  the  War,  it 
included  a  fee  limitation  of  $5  for  presentation  of  a  claim,  on 
grounds  of  (1)  the  rapacity  of  attorneys  and  agents,  (2)  the  naivete 
of  the  average  pensioner,  and  (3)  the  simplicity  of  the  administra- 
tive procedure  involved.'^^  Two  years  later  the  fee  clause  was  re- 
pealed, and  in  its  place  was  enacted  a  provision  allowing  a  maxi- 
mum fee  of  $10  for  all  services  rendered  in  the  security  of  a 
pension.'^* 

In  1870  a  bill  was  passed  providing  that  payments  be  made 
only  to  pensioners.  Congressman  Benjamin  said  in  support  of  the 
bill: 

.  . .  The  people,  and  especially  the  pensioners,  demand  of  us 
some  legislation  that  will  disenthrall  and  rid  them  of  the  op- 
pressions of  the  claim  agents.  These  vampires  are  sucking  the 
very  life-blood  of  these  poor  dependents  upon  your  bounty  . . . 

. .  .  Millions  of  dollars  of  the  honest  tax-payers'  hard-earned 
savings  have  been  paid  these  sharks  for  claims  wholly  fictitious 
and  carried  through  by  forgery  and  perjury.  These  are  the  men, 
Mr.  Speaker,  with  whom  we  have  to  contend. .  .  J^ 


"  New  York  Daily  Tribune.  July  9,  1862,  p.  4,  col.  5. 

"/d.,  July  15,  1862,  p.  3,  col.  6. 

"Cong.  Globe,  S7th  Cong.,  2d  Sess.  2100-2106  (1862). 

«  13  Stat.  387,  at  389  (1864). 

''Cong.  Globe,  41st  Cong.,  2d  Sess.  1967  (1870). 


560 


Legislative  History  21 

The  annual  report  of  the  Commissioner  of  Pensions  in  1878 
called  attention  to  the  concentration  of  business  in  the  hands  of 
a  few  attorneys  in  the  District  of  Columbia.  They  were  said  to  be 
"drumming"  the  entire  country  by  means  of  subagents  and  a 
thorough  system  of  advertising.''^  Nonetheless,  a  bill  in  1880  to 
further  regulate  fees  in  pension  cases  was  reported  out  of  com- 
mittee adversely  and  postponed  indefinitely.^^ 

When  in  1917  Congress  amended  the  War  Risk  Insurance  Act 
to  cover  individual  service-men,  fee  controls  were  included  with- 
out debate. ^^  The  Act  proscribed  fees  over  10  per  cent  of  the  pen- 
sion for  preparing  a  claim  and  over  10  per  cent  of  the  judgment 
for  litigating  an  insurance  contract.  As  in  the  foregoing  statutes, 
violation  was  made  a  misdemeanor. 

The  next  year,  the  Act  was  amended  to  allow  claims  agents  $3 
at  most  for  preparation  of  forms  and  a  maximum  of  5  per  cent 
for  litigating  contracts.  Supporting  such  an  amendment,  Secre- 
tary of  the  Treasury  McAdoo  wrote  a  House  committee  that  the 
claims  agents  were  out  of  hand: 

In  some  instances  their  break-neck  rush  for  employment  has 
led  them  to  thfe  length  of  crucifying  the  wives  and  mothers  of 
those  in  the  service  by  false  announcements  that  their  husbands 
or  sons  have  already  fallen,  and  in  almost  all  cases  they  are  seek- 
ing to  mulct  the  unwary  out  of  hundreds  of  dollars  for  services 
that  are  either  entirely  unnecessary  or  would  be  amply  remuner- 
ated by  a  nominal  fee.^^ 

The  role  of  the  assailed  claims  agent  appears  to  have  dimin- 
ished with  the  imposition  of  more  stringent  dollar  and  percentage 
limitations  and  with  the  statutory  authorization  of  institution- 
alized claims  agents,  such  as  the  American  Legion  or  the  Red 
Cross.*^ 


'•See  Oliver,  History  of  the  Civil  War  Military  Pensions,  1861-1885,  note 
13,  at  53-54  (1917). 

"  10  CtoNG.  Rec.  2117,  2813  (1880). 

'»See  55  Cong.  Rec.  2708  (1917). 

'"H.R.  Rep.  No.  471,  65th  Cong.,  2d  Sess.  1  (1918). 

«>  See  38  U.S.C.  §  3402  (1958  Supp.). 
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B.     INDIANS 

Official  dissatisfaction  with  attorney  contracts  with  Indians 
dates  at  least  to  1854,  when  the  Commissioner  of  Indian  Affairs 
urged  in  his  annual  report  that  such  contracts  should  be  declared 
null  and  void.  Not  until  1872,  however,  did  Congress  enact  the 
procedure  whereby  such  contracts  with  non-citizen  Indians  had 
to  be  approved  in  all  their  provisions  by  the  Secretary  of  the  In- 
terior and  the  Commissioner  of  Indian  Affairs. ^^  The  Indian  Re- 
organization Act  of  1934^-  modified  the  1872  Act  so  as  to  require 
the  approval  of  counsel  and  fees  for  the  tribes  that  adopted  con- 
stitutions under  the  terms  of  the  new  Act.  This  is  not  to  speak 
of  the  various  statutes  and  regulations  which  from  time  to  time 
established  governmental  supervision  over  certain  attorney  con- 
tracts with  individual  Indians,  Indian  probate,  and  the  affairs  of 
specific  tribes. ^^ 

A  senate  subcommittee  investigating  attorney  contracts  with 
Indians  in  1952  reported  that  it  found  attorneys  engaged  in 
solicitation,  brokerage  of  claims,  and  misrepresentation  to  the 
Indians.^*  According  to  the  report,  one  of  the  chief  offenders  was 
a  certain  James  E.  Curry,  one  of  whose  contracts  with  a  tribe  was 
subsequently  disapproved  by  the  Bureau.  The  Washington  Post 
editorialized  as  to  the  agency's  treatment  of  Curry: 

In  effect  the  bureau  ...  is  threatening  to  destroy  a  lawyer's 
business  without  a  hearing.  That  practice  is  so  obviously  con- 
trary to  the  ordinary  concepts  of  fair  play  that  it  should  not  be 
permitted  to  stand.^^ 

At  this  time,  Commissioner  Dillon  S.  Myer  attempted  to  intro- 
duce more  stringent  rules  governing  Indians'  attorneys;  such  as 


"  17  Stat.  136  (1872). 

^  48  Stat.  984,  25  U.S.C.  §  461  et  seq.  (1934). 

»»See.  for  example,  25  C.F.R.  Pts.  81-82;  see  also  H.R.  Rep.  No.  3033,  74th  Cong., 
2d  Sess.  (1936),  S.  Rep.  No.  582,  71st  Cong..  2d  Sess.  (1930),  and  Hearings  Before  a 
Subcommittee  on  Indian  Affairs  of  the  House  Committee  on  Interior  and  Insular 
Affairs,  Yakima  Indians  Jurisdictional  Act,  76th  Cong.,  1st  Sess.  (1939). 

^  98  Cong.  Rec.  9713  (1952).  See  also  S.  Rep.  No.  8.  83rd  Cong..  1st  Sess.  (1953). 

^  Washington  Post,  Aug.  29,  1952,  p.  20. 
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unilateral  termination  of  the  contracts  by  the  commissioner.  The 
proposed  rules  were  disapproved  by  Secretary  of  the  Interior 
Chapman.  In  the  hearings  before  Secretary  Chapman,  a  repre- 
sentative of  the  Gros  Verdes  of  Montana  complained  of  the  De- 
partment's delays  and  of  its  even  losing  the  tribe's  petitions.  He 
said: 

It  took  us  three  years  and  three  expensive  delegations  down 
here  to  Washington  to  finally  get  through  the  Department  an 
attorney  contract  to  handle  our  treaty  claims  before  the  courts. 
And  it  took  over  two  years  to  finally  secure  a  contract  with  an 
attorney  to  be  general  legal  adviser  for  the  Fort  Belknap  In- 
dians.^* 

Attorney  contracts  with  Indians  have  become,  to  be  sure,  more 
lucrative  where  rights  to  large  tracts  of  land  and  oil  are  involved. 
In  one  judgement,  the  Utes  recovered  over  |31  million  for  a 
quitclaim  deed.*'  The  lawyers  in  that  case  were  awarded  a  fee  of 
8  and  %  per  cent,  or  approximately  |2,800,000.00.88 

C.     SOCIAL     SECURITY 

The  Social  Security  Act  of  1935  contained  no  limitation  on 
lawyers'  fees.  However,  later  the  same  year  a  bill  was  introduced 
in  the  Senate  which  (inter  alia)  provided  for  approval  of  all  fees 
by  the  district  committee  of  the  district  in  which  the  claimant 
applied  for  compensation.*^  Hearings  on  the  bill  did  not  deal 
with  the  fee  clause,  and  the  bill  was  never  reported  out  of  the 
Committee  on  Education  and  Labor.  When,  in  1939,  the  Act 
was  amended,^**  the  hearings  and  reports  contained  but  one  com- 
ment on  the  present  fee  provision.  A  report  of  the  House  Ways 


««98  CoNc.  Rec.  A821  (1952). 

«'See  The  Confederated  Bands  of  Ute  Indians  v.  United  States,  117  Ct.  CI.  433 
(1950);  see  also  Kobler,  These  Indians  Struck  It  Rich,  225  Saturday  Evening  Post 
30  (Sept.  6,  1952). 

**The  Confederated  Bands  of  Ute  Indians  v.  United  States,  120  Ct.  CI.  609 
(1951). 

^S.  3475,  74th  Cong.,  1st  Sess.,  §  18(h)  (1935). 

«>  42  U.S.C.  §  406  (1959  Supp.). 
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and  Means  Committee,  "Social  Security  Act  Amendments  of 
1939,"  said: 

While  it  is  not  contemplated  that  the  services  of  an  agent  or 
attorney  will  be  necessary  in  presenting  the  vast  majority  of 
claims,  the  experiences  of  other  agencies  would  indicate  that 
where  such  services  are  performed  the  fees  charged  therefor 
should  be  subject  to  regulation  by  the  Board,  and  it  is  so  pro- 
vided. The  provision  is  similar  to  5  U.S.C.  §  261  giving  the  Treas- 
ury Department  comparable  authority.®^ 

D.     IN     GENERAL 

As  noted  in  the  mention  of  private  bills  (supra),  the  fee  limita- 
tion clauses  have  come  to  be  regarded  as  "standard"  in  certain 
kinds  of  legislation.  Which  is  to  say  that  more  often  than  not 
they  are  included  without  discussion  and  without  explanation. 
Indeed,  the  most  striking  thing  about  the  legislative  history  of 
these  statutes  generally  is  the  almost  total  absence  in  the  Con- 
gressional hearings  and  reports  of  attention  to  the  fee  provisions. 
The  same  observation  holds  for  the  annual  reports  of  the  ad- 
ministering agencies  and  for  the  learned  journals. 

The  fee  issue  seems  to  be  of  interest  chiefly  in  cases  of  supposed 
scandal  or  special  hardship.  For  example,  in  one  private  bill  de- 
bate some  of  the  Senators  appeared  shocked  that  an  attorney 
should  take  a  fee  out  of  an  award  obtained  (after  long  and  unsuc- 
cessful litigation)  through  the  good  offices  of  Senator  Morse;®^ 
and  Senator  Magnuson  has  expressed  concern  over  the  fees 
charged  in  immigration  ca$cs.*^ 

In  one  of  the  rare  discussions  of  a  fee  clause,  the  following 
reasons  for  its  inclusion  were  given  by  Alexander  H.  Holtzoff, 
Special  Assistant  to  the  Attorney  General: 

Mr.  Celler.  I  notice  that  you  have  a  penalty  there  against  law- 
yers taking  more  than  20  per  cent  of  the  amount  recovered  on 


•^  H.R.  Rep.  No.  728,  76th  Cong.,  1st  Sess.  44-45  (1939). 
»« 100  Cong.  Rec.  14268  (1954). 

*»  100  Cong.  Rec.  8221  (1954);  see  also  remarks  by  Congressman  Juul  at  56  Cong 
Rec.  5223  (1918). 
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claims  under  title  II,  or  more  than  10  per  cent  if  the  claim  is 
filed  under  title  I.  Are  you  not  rather  severe  on  the  lawyers 
there? 

Mr.  Holtzoff.  I  am  not  pressing  that.  So  far  as  I  am  concerned 
I  would  be  perfectly  glad  to  see  this  go  out.  The  reason  that  was 
inserted  is  because  the  House  of  Representatives  in  all  the  pri- 
vate claims  bill[s]  that  it  passes  always  inserts  that  provision  and 
attaches  it  as  a  rider  to  every  private  bill,  and  we  thought  that, 
perhaps,  in  view  of  that  circumstance,  the  House  would  want 
that  kind  of  provision  in  the  general  bill.  However,  I  agree  with 
you  that,  perhaps,  the  penalty  is  unduly  severe  and,  perhaps, 
there  should  not  be  any  penalty  at  all.  I  do  not  press  this  pro- 
vision. . . . 

Mr.  Holtzoff.  The  reason  we  put  it  in  is  because  the  House  has 
been  accustomed  to  putting  in  such  provision  in  all  its  private 
bills  for  a  number  of  years  past. .  .®^ 

A  further  general  observation  is  that  the  opposition  of  the 
legal  profession  rarely  has  taken  the  form  of  active  resistance  to 
the  fee  provisions.  At  most  of  the  Congressional  hearings,  the 
reported  testimony  goes  to  the  central  features  of  the  legislation. 
No  hearing  was  found  (excepting  the  two  hearings  on  tort  claims 
cited  immediately  above)  in  which  representatives  of  bar  associa- 
tions appeared  to  speak  against  fee  clauses.  The  tort  claims  hear- 
ings contain  a  report  of  the  Chicago  Bar  Association  adverse  to 
fixed  fees^^  and  a  letter  from  the  Federal  Bar  Association  to  the 
Attorney  General. ^^ 

There  is,  on  the  other  hand,  a  small  body  of  literature  ques- 
tioning the  wisdom  of  fee  limitations,  the  most  thorough  and 
persuasive  of  which  is  the  report  of  the  New  York  State  Bar 


**  Tort  Claims  Against  the  United  States,  Hearings  Before  Subcommittee  No.  1 
of  the  House  Committee  on  the  Judiciary,  76th  Cong.,  3d  Sess.  22-23  (1940);  and 
Hearings  Before  a  Subcommittee  of  the  Senate  Committee  on  the  Judiciary,  76th 
Cong.,  3d  Sess.  (1940).  It  is  to  be  noted  that  Mr.  Holtzoff  was  more  favorable  to  the 
clause  the  month  before  he  gave  the  above  testimony  to  the  House;  for  in  March 
he  told  the  Senate  Committee  (Senate  Hearings  at  40-41)  that  the  fixed  fee  was 
proper  because  unlike  other  contingent  fee  cases,  actions  against  the  United  States 
government  are  against  a  perfectly  solvent  defendant. 

®'*See  note  94  supra,  House  Hearings  at  13. 

^  See  note  94  supra.  Senate  Hearings  at  16. 
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Association  Committee.^^  And  occasionally  bar  associations  have 
spoken  out  in  particular  controversies,  as  did  the  American  Bar 
Association  in  the  attempted  extension  of  government  regula- 
tion of  attorney  contracts  with  Indians. ^^ 

It  is  not  unfair  to  conclude  from  this  legislative  history,  then, 
that  the  Federal  fee  limitation  clauses  have  been  by  and  large 
the  ad  hoc  responses  to  evils,  or  imagined  evils,  that  do  not  neces- 
sarily exist  in  the  bulk  of  cases  to  which  the  clauses  apply.  The 
fee  rider  has  become  automatic  in  private  bills  and  in  certain 
kinds  of  social  legislation.  The  clauses  appear  to  be  legislated 
without  debate  in  Congress  and  with  little  protest  from  the  bar. 
Yet,  if  there  is  a  systematic  justification  of  this  exception  to  the 
doctrine  of  liberty  of  contract,  none  is  relied  upon  in  the  legisla- 
tive history  and  none  was  found  in  this  study. 

One  of  the  most  fundamental  social  interests  is  that  law  shall 
be  uniform  and  impartial.  There  must  be  nothing  in  its  action 
that  savors  of  prejudice  or  favor  or  even  arbitrary  whim  or  fitful- 
ness.^^ 


"See  Report  of  the  Special  Committee  on  Attorney  Fees,  1950  Report  of  the 
N.Y.  St.  Bar  Ass'n  243;  A.B.A.  Section  on  Administrative  Law,  Report  of  the  Com- 
mittee on  Administrative  Practitioners,  8  Ad.  L.  Bull.  137  (1956),  Report  of  the 
Section  on  Administrative  Law,  43  A. B.A.J.  334  (1957),  Report  of  Committee  on 
Indian  Matters,  9  Ad.  L.  Bull.  220  (1957),  Committee  on  Jurisprudence  and  Law 
Reform,  Resolutions,  75  A.B.A.  Rep.  114  (1950);  Haas,  The  Loss  of  the  Right  to 
Representation  by  Counsel,  25  J.B.A.D.C.  135  (1958);  Cain,  Veterans'  Claims  for 
Compensation  and  Pension,  14  The  Ala.  Lawyer  431  (1953);  vom  Baur,  Memo- 
randum re  Proposed  Revision  of  Treasury  Circular  No.  230,  5  Ad.  L.  Bull.  83 
(1953);  U.S.  President,  Commission  on  Organization  of  the  Executive  Branch 
OF  THE  Government,  Task  Force  Report  on  Legal  Services  and  Procedure  288, 
314  (1955);  Fuchs,  Hoover  Commission  and  Task  Force  Reports  on  Legal  Services 
and  Procedures,  31  Ind.  L.  J.  9  (1955). 

«  New  York  Times,  Jan.  5,  1952,  p.  14,  col.  8,  and  March  24,  1951.  p.  11,  col.  2. 

"*  Cardozo,  The  Nature  of  the  Judicial  Process  112  (1921). 
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Table  I 
STATUTORY  PROVISIONS 


Statute 

Subject 

Limitation 

IIU.S.C. 

§205(c)(2,12) 

Railroad  reorganization. 

Approval  of  Interstate  Com- 

(1946) 

merce  Commission. 

14U.S.C. 

§  431(c) (1956) 

Coast  Guard  Life  Saving 
Service  claims. 

$10  maximum. 

15  U.S.C 

§  79g(d)    (4) 

Public     Utilities     Holding 

S.E.C.  approval  of  transac- 

79j(b) (2)  (1951) 

Companies,     issues     and 

tion    conditioned    on    ap- 

acquisitions. 

proval  of  fees. 

22  U.S.C. 

§  1623(f)  (1959 

Claims       before       Foreign 

Up   to    10  per  cent;  absent 

Supp.) 

Claims  Settlement  Com- 

attorney-client    contract. 

mission. 

Commission  approval  re- 
quired. 

25   U.S.C 

§   70n    (1959 

Attorneys  for  Indian  tribes. 

Absent    approved    contract, 

Supp.) 

Indian  Claims  Commis- 
sion  may   approve    up   to 

10%. 

25    U.S.C 

.    §    81     (1959 

Certain  contracts  with  In- 

Approval of  Sec.  of  Interior 

Supp.) 

dians. 

and  Commissioner  of  In- 
dian Affairs. 

25   U.S.C 

§  81a    (1959 

Cancellation     of    attorney 

Approval  of  Sec.  of  Interior 

Supp.) 

contract!  with  Indians. 

of  attorney  contracts  pre- 
dating {81. 

25    U.S.C. 

§  81b    (1959 

Continuation     of     attorney 

Contracts     predating     §     81 

Supp.) 

contracts  with  Indians. 

approved  subject  subse- 
quent approved  contracts 
on  same  matter. 

25  U.S.C 

§  82  (1928) 

Payment    of    attorneys    for 

Approval  of  Sec.  of  Interior 

Indians. 

and  Commissioner  Indian 
Affairs  upon  receipt  of 
sworn  statement. 

25    U.S.C. 

§   82a    (1959 

Payment     of    attomeyi     by 

Approval  of  Sec.  of  Interior 

Supp.) 

tribes     themselves      (ex- 

to payment  of  fees  on  cer- 

cepting    claims     against 

tain  claims  of  five  named 

U.S.). 

tribes. 

25  U.S.C. 

§  85  (1928) 

Contracts  respecting  tribal 
funds     or     property     in 
hands  of  U.S. 

Consent  of  U.S. 

25   U.S.C 

§  476    (1959 

Right  of  tribes  to  employ 

Sec.    of    Interior    must    ap- 

Supp.) 

legal  counsel. 

prove  counsel  and  fee. 

28  U.S.C. 

§  2678  (1950) 

Federal  Tort  Claims. 

Agency  approval  of  fees  up 
to  10%;  court  approval  up 
to  20%. 

33  U.S.C. 

§  928  (1957) 

Longshoremen  and  Harbor 

Labor       Department       ap- 

Workers' claims. 

proval. 

38  U.S.C. 

§  784(g)  (1958 

Veterans'  Insurance  claim*. 

Court  may  allow  up  to  10% 

Supp.) 

of  award,  or  (in  certain 
premises)  a  reasonable  fee. 

27 
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Table  I — Continued 


Statute 

Subject 

Limitation 

38  U.S.C.§  3404(c)  (1958 

All  veterans'  claims. 

Up  to  10%  per  claim  allow- 

Supp.) 

able  by  Veterans'  Admin- 
istrator. 

42   U.S.C.    §  406    (1959 

Old  Age  and  Survivors  In- 

Approval   of    Secretary    of 

Supp.) 

surance  claims. 

Health,  Education,  and 
Welfare. 

42  U.S.C.  §  1714  (1957) 

Claims  of  U.S.   employees 

Approval  of  Sec.  of  H.  E.  <2f 

outside  the  U.S. 

W. 

45  U.S.C.  §  355i  (1954) 

Railroad       Unemployment 

Approval    of   Railroad    Re- 

Insurance claims. 

tirement  Board. 

46  U.S.C.  §  1225  (1958) 

Contracts   under  the  Mer- 

Filing of  retainers   and  ex- 

chant Marine  Act. 

penses  with  Sec.  of  Com- 
merce according  to  rules 
of  the  Secretary. 

48  U.S.C.  §  402  (1952) 

Miners'  Liens  in  Alaska. 

Up  to  10%  allowable  by  a 
court. 

50    U.S.C.    App.    §    20 

Trading    with    the    Enemy 

Up  to   10%  if  approved   by 

(1959  Supp.) 

Act. 

President  or  his  agent,  or 
court;  appealable  to  Dis- 
trict Court  in  cases  of  un- 
usual hardship. 

50  U.S.C.   App.    §   1985 

American-Japanese     Evac- 

Up   to    10%    allowable    by. 

(1951) 

uation  claims. 

Attorney  General. 

24-625   O  -  74  --  37 
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ADMINISTRATIVE  REGULATIONS 


Source 

Subject 

Limitation 

Statutory  Basis 

8  CFR  Pt.  292.3(a) 

Immigration 

Disbarment  for  grossly 

8  use  1103,  1362 

(1)   (1961  Supp.) 

proceedings. 

excessive  fees. 

12    CFR    Pt.    401.3 

Import-Export 

Bank  approval  as  con- 

12 use  635 

(1959) 

Bank. 

dition  of  loan. 

13  CFR  Pt.  103.13- 

Small      Business 

Approval   of  Admin.; 

15  use  634 

.13-6  (1959) 

Administra- 

no contingent  fees; 

tion 

violation   is   ground 
for  disbarment. 

20          CFR           Pt. 

Old      Age      and 

Up    to    $10;    more    by 

42  use  1302 

403.713(d)    (2,  3) 

Survivors      In- 

petition to  agency. 

(1949) 

surance. 

24  CFR  Pt.  300.3 (j) 

Public     Housing 

Up  to  10%  of  award 

42  use  1408 

(1959) 

Authority. 

on  Tort  Claims. 

25    CFR    Pt.     15.26 

Indian  probate. 

Approval  of  Dep't  of 

25   use  372-74, 

(1958) 

Interior  of  a  reason- 
able fee. 
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25CFRPts.  71.1-.2, 

Indian  attorneys 

Approval  of  Bureau  of 

25    use    81,    476 

72.5,  72.24  (1958) 

and  their  fees. 

Indian  Affairs;  pay- 
ment out  of  award 
only. 

31    CFR    Pt.    10.37 

'  nternal      Reve- 

Manifestly    unreason- 

5 use  22,  1001-11 

(1959) 

vue  Service. 

able  fees  prohibited; 
no    contingent    fees 
unless    client    indi- 
gent. 

32  CFR  Pts.   1.500- 

Armed     Services 

Fees  must  be  reason- 

5 use  22, 41  use 

.509,         7.103-20, 

Procurement 

able  and  not  contin- 

151-162 

590.502-.550 

contracts. 

gent;     covenant 

(1955) 

against     contingent 
fees. 

38   CFR   Pt.    14.629 

Claims        before 

Automatic  disbarment 

38  use  11a,  426, 

(d)  (1960  Supp.) 

Veterans     Ad- 

for charging  illegal 

707 

ministration. 

fees. 

38  CFR  Pts.  14.639, 

Id. 

With    V.A.    approval. 

38  use  11a,  101- 

14.650-59  (1957) 

$2  to  $10  per  claim; 
possible  appeal;  no 
fee  for  unrecognized 
attorney. 

104,  426,  707 

38  CFR  Pts.  36.4313 

Veterans'  loans. 

Reasonable     fee     for 

38    use    212(a), 

(1956) 

legal  services  actu- 
ally   performed,    up 
to    10    per    cent    or 
$250,    whichever    is 
less. 

1804 

44CFRPt.  150.1-.13 

Government 

No  contingent  fees. 

40  use  486 

(1957  Supp.) 

contracts. 

29 
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Table  II- 

—Continued 

Source 

Subject 

Limitation 

Statutory  Basis 

R.E.A.  Bulletin  400- 

Telephone  loans. 

R.E.A.    approval;   up 

7  use  901  et  seq. 

4  (1959) 

to  $17.75  per  hour 
for  appearances. 

R.E.A.     Form     739 

Electrification 

R.E.A.     approval     of 

7  use  901  et  seq. 

(1957) 

loans. 

fees  out  of  loan 
funds  and  of  any  fee 
payment  affecting 
security  of  the  loan. 
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Table  III 
AGENCIES  LIMITING  FEES 


Dollar  Limit 

Percentage  Limit 

Reasonable  Fee 

Agency 

Fixed 

Am't 

Maxi- 
mum 
Amount 

Agency 
Approval 

Maxi- 
mum 

% 

Agency- 
Approval 

A gency 
Deter- 
mined 

Court 
Deter- 
mined 

Attorney  General 

X 

X 

Bureau  Indian  Affairs  & 

X 

X 

X 

Dep't  Interior 

Coast  Guard 

X 

Commerce  Dep't 

X 

Defense  Dep't 

X 

Foreign     Claims     Settle- 

X 

X 

ment  Commission 

Gov't  Service  Admin. 

X 

Immigration  &  Naturali- 

X 

zation  Service 

Import-Export  Bank 

X 

Internal  Revenue  Service 

X 

Interstate           Commerce 

X 

Commission 

Labor  Department 

X 

Public  Housing  Authority 

X 

X 

Railroad           Retirement 

X 

Board 

R.E.A. 

X 

X 

X 

Small   Business   Adminis- 

X 

tration 

S.E.C. 

X 

Social  Security  Adminis- 

X 

X 

tration 

Veterans    Administration 

X 

X 

X 

X 

X 

X 

X 

and  H.  E.  <2?  W.  Depart- 

ment 

[Alaska  Miners'  Liens] 

X 

X 

[Trading  with  Enemy] 

X 

X 

X 
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by  DAVID  SCHWARTZ,  Commissioner,  United  States  Court  of 
Claims,  Washinston.  D.C..  and  SIDNEY  B.  JACOBY,  Professor. 
Case  Western  Reserve  Law  School,  Cleveland,  Ohio 


T  IMITATIONS  on  fees  that  can 
-*-'  be  charged  by  attorneys  in  liti- 
gation with  .the  United  States  Gov- 
ernment generally  depend  upon  the 
statute  under  which  the  action  is 
brought.  In  some  instances  the  fee 
limitation  is  imposed  by  the  statute 


unliquidated  damages  in  cases  not 
sounding  in  tort.)  The  attorney  for 
a  Tucker  Act  claimant,  whether  in 
the  Court  of  Claims  or  a  district 
court,  is  free  to  reach  any  agree- 
ment on  fees  with  his  client,  subject 
to  the  inherent  powers  of  the  court 


itself;  in  others  the  question  is  left     over  the  fees  of  its  attorneys. 


to  an  administrative  agency;  and  in 
still  others,  there  is  no  limitation 
at  all. 

The  Tucker  Act  [28  U.S.C. 
§§13-16(a)  and  1491]  contains  no 
regulation  or  limitation  upon  qttor- 
neys'  fees.  (This  Act  covers  tax- 
refund  cases  and  claims  against  the 
United  States  founded  upon  the 
Constitution,  federal  statutes  or 
regulations,  or  contracts  with  the 
Government,  or  for  liquidated  or 


Regulation  of  attorneys'  fees  is 
also  absent  from  the  statutes  spe- 
cially authorizing  other  suits  against 
the  United  States  in  the  Court  of 
Claims,  such  as  the  statutory  suit 
for  patent  and  copyright  infringe- 
ment provided  by  28  U.S.C.  §1498 
and  22  U.S.C.  §2356(a). 

Indian  claims  were  formerly  heard 
under  special  jurisdictional  statutes, 
which  customarily  contained  limita- 
tions on  attorneys'  fees  [Alcea  Band 


Editor's  Note:  This  article  is  based  on  two  chapters  from  the  authors*  forthcorninj;  book. 
Litigation  with  thk  FtotRAL  Government,  to  be  published  this  summer  by  t^e  ALI-.^BA 
Joint  Committee  on  Continuing  Lcg;.l  .Education,  ^025  Chestnut  Street,  Philadelphia,  Ps, 
19104.   This  Practice  Text  will  be  hardbound,  •164  pp.,  and  priced  ac  $30. 
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of  TiUamocJ{s  u.  United  States^  121 
Ct.  CI.  173  (1951)  (con.siocratiop. 
in  detail  of  factors  aflcciing  fee)]. 
Since  1916,  they  have  been  heard 
under  a  general  statute  (28  U.S.C. 
§1505)  containing  no  regulation  of 
fees. 

The  Tort  Claims  Act,  however, 
imposes  a  25-pcr-ccnt  maximum  oil 
attorneys'  fees  [28  U.S.C.  §2673 
(Supp.  IV,  1969)]  and  other  stat- 
utes limit  fees  in  claims  Cor  vet- 
erans benefits  and  .social  security 
claims.  These  statutes  impose  crimi- 
nal .sanctions,  and  violation  entails 
the  risk  of  criminal  proceedings  or 
charges  of  professional  misconduct. 

Fees  in  particular  types  of  Gov- 
ernmeni  litigation — involving  im- 
nugration,  workmen's  compensa- 
tion, and  a  diverse  variety  of  other 
.matters — arc  subject  to  regulation. 
Tables  of  such  statutes  and  regu- 
lations appear  in  Appendixes  I  and 
II  to  this  article. 

CONSTITUTIONAI.nV   OF  StATUTORV 

LlMITATIo^■s  ON  Fees 

Legislation  limiting  maximum 
fees  of  attorneys  for  claimants 
against  the  Government  is  consti- 
tutional. Sec  Strickland,  Limita- 
tions ON  Attorneys'  Fees  under 
Federal  Law,  passim  (yVmcrican 
Bar  Foundation,  Chicago,  111.,  1961). 

In  1895,  the  Supreme  Court  sus- 
tained, in  a  criminal  proceeding,  a 
statutory  limitation  of  $10  on  fees 
for  prosecution  of  a  veteran's  claim 
for  a  pension.  Frisbie  v.  United 
States,  157  U3.  160  (1895).   The 


Court  held  that  a  Government  pen- 
sion is  a  matter  of  grace  and  bounty, 
and  Congress  may  therefore  attach 
fee  limitations  as  "circumstances 
and  conditions"  upon  the  grant. 

Tiicrcaftcr,  the  Supreme  Court 
upheld  a  limitation  of  attorneys* 
Ices  to  20  per  cent,  contained  in  a 
statute  for  payment  of  Civil  War 
claims  enacted  after  the  making  of 
the  agreement  for  a  contingent  fee 
of  50  per  cent.  The  attorney  failed 
both  in  seeking  recovery  out  of  the 
sums  payable  to  his  client  under 
the  statute  [Capital  Trust  Cc.  v. 
Calhoun,  250  U.S.  20S  (1919)|  and 
in  a  suit  for  recovery  out  of  the 
client's  other  a.sscts  [Calhoun  v. 
Massie,  253  U.S.  170  (1920)]. 

The  decision  of  the  Court  was 
based  upon  the  legislative  condi- 
tions on  the  grant,  the  need  to  pro- 
tect claimants  from  improvident 
bargains  and  extortion,  and  the 
need  to  protect  the  Treasury  from 
the  stirring  up  of  fraudulent  and 
unjust  claims. 

Attorneys'  Fees  in  Tort  Clai.ms 

The  Federal  Tort  Claims  Act 
limits  the  fees  of  claimants'  attor- 
neys in  both  litigated  cases  and 
administrative  claims.  28  U.S.C. 
§2678  (Supp.  IV,  1969). 

Formerly  .the  maximum  fee,  ap- 
plicable to  recoveries  of  $50.0  or 
more,  was  20  per  cent  of  the  amount 
recovered  in  suit  and  10  per  cent  of 
the  amount  recovered  in  adminis- 
trative settlement.  28  U.S.C.  §2678 
(1964). 
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The  statute  required,  also,  that 
the  fee  be  reasonable  and  that  the 
court  make  the  award  and  give  its 
approval.  These  last  requirements 
have  been  ended,  for  claims  accru- 
ing after  January  17, 1967.  28  U.S.C. 
§2678,  a.<  anJCiuU'd  (Supp.  IV, 
1969).  Claims  accruing  prior  to 
January  18,  1967,  remain  covered 
by  unamended  secdon  2678. 

The  new  maximum  is  25  per 
cent  "of  any  judgment"  or  any  set- 
tlement of  a  case  in  litigation  under 
28  U.S.C.  §2677,  and  20  per  cent  of 
any  administrative  award. 

An  attorney  who  demands, 
charges,  or  receives  more  is  subject 
to  criminal  sanctions.  There  have 
been  no  prosecutions  under  the  Act, 
although  there  have  been  cases  un- 
der similar  statutes,  discussed  below. 

The  Maximum 

A  maxiiuum  limit  on  fees,  witli- 
out  exception,  was  inserted  in  the 
tort  claims  bill  in  19-16,  in  conform- 
ity with  the  practice  of  Congress  of 
including  in  private  bills  a  limita- 
tion on  fees  of  attorneys  for  claim- 
ants, and  because  it  was  thought 
that — since  the  United  States  Gov- 
ernment is  always  a  solvent  defend- 
ant— the  expenses  of  prosecution 
would  be  less  and  the  likelihood 
of  collection  better.  Ton  Claims 
against  the  United  States,  Hearings 
before  Subcommittee  No.  1  of  the 
House  Committee  on  the  Judiciary 
on  H.  R.  72K),  76th  Cong.,  3d  Scss. 
13.  22-23  (1940).  Sec  Calhoun  v. 
Massie,  253  U.S.  170  (1920). 


Present  Rule  16  of  Subconin-.ittcc 
No.  2  of  the  Mouse  Judiciary  G:;m- 
miticc,  which  deals  with  private 
bills,  rccpiircs  a  provision  for  a  10- 
per-cent  limitation  on  attorneys' 
fees  in  all  jirivatc  bills  carrying  an 
appropriation.  However,  in  crises 
where  extraordinary  services  have 
been  rendered,  a  higher  fee  may  be 
allowed  by  the  Commiiiec. 

The  former  limitation  to  20  per 
cent  had  been  criticized  by  the  bar. 
Many  pyorsoiKd  injury  lawyers  re- 
ported that  they  refused  to  accept 
Tort  CInir.vs  Act  cases  because  of 
the  statute's  limitations  on  fees. 
Wright,  Ti;e  Fedf.ral  Tort  Clai.ms 
Act  138,  n.l  (Central  Book  Co., 
New  York,  N.Y.,  1957). 

There  are  doubtless  hardsliip 
cases  v.'arranting  an  authority  in 
the  court  to  approve  a  fee  hlglxr 
than  the  set  maxinvjm  on  a  sh.ow- 
ing  of  extraordinary  circinnstances. 
United  States  v.  H  of  combe  ^  277  F. 
2d  143  (4th  Cir.  1960)  (recovery  of 
$1,325  in  property  damage  suit 
after  two  trials  and  two  appeals; 
maximum  fee,  S277). 

Computnlioii  of  ihr  Fee 

The  new  statute  leaves  computa- 
tion of  the  maximiun  fee  to  the 
parties,  giving  as  a  guide  only  the 
words  "in  excess  of  25  per  centum 
of  any  judgment."  Under  the  for- 
mer practice,  the  court  passed  on 
the  fee  before  judgment  and  the 
maximum  was  applied  to  the 
"amount  recovered." 

Most  courts  held  the  percentage 
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m.ixlauim  applicable  to  plaliuiff's 
i^.ct  recovery,  after  dcduciion  oi 
Mich  items  as  Government  pension 
and  medical  benefits  received  by 
plaintifT  \\Vitth  v.  United  States^ 
161  F.Supp.  661,  664  (E.D.Va. 
195S)]  and  hospital  and  medical 
lions  on  the  judgment  [hiarir.o  u. 
United  States,  84  F.Supp.  721,  725 
(K.D.N.Y.  1919)]. 

Liens  for  workmen's  compcnsi- 
lion  and  other  insurance  carrier 
liens  might  also  be  deducted.  Aetna 
Ciis.  &  Stir.  Co.  V.  United  States,  170 
F.2d  469,  472  (2d  Cir.  1948),  «//W, 
333  U.S.  366  (1949).  But  cf.  Standi 
V.  United  States,  200  F.Supp.  36, 
43  (E.D.Va.  1961). 

A  Govcriimcnt  set-off  or  counter- 
claim in  the  amount  of  the  recovery 
may  reduce  to  nothing  the  percent- 
age fee  payable  to  counsel.  F.g^ 
United  States  v.  Cohen,  389  F.2<i 
6S9  (5th  Cir.  1967);  Morgan  v. 
United  States,  131  F.Supp.  7*^3 
(S.D.N.Y.  1955)  (set-ofT  under  31 
U.S.C.  §227  held  superior  to  attor- 
ney's lien  under  state  statute). 

The  interest  payable  by  dcfciid- 
ant  Government  on  the  judgment 
increases  the  amount  of  the  recov- 
ery and  thus  tlic  attorney's  per- 
centage share.  Price  v.  United 
States,  195  F.Supp.  203,  205  (F.D, 
Va.  1961). 

Under  the  former  practice,  the 
(ec  was  required  to  be  both  "rea- 
sonable" and  within  the  maximum 
limitation.  Accordingly,  the  court's 
approval  was  required.  Opinions 
were    rare,    since    most    approvals 


were  contained  in  unreported  judg- 
ments, but  insofar  as  decisions  were 
avail. ible,  mo.sc  courts  awarded  the 
maximum. 

Disbursfnicnts  and  Costs 

Out-of-pocket  disbursements  by 
counsel  are  to  be  distinguished  from 
attorp.cys*  fees.  Plaintiff's  attorney 
has  been  held  entitled  to  both, 
though  their  total  exceeded  the  stat- 
utory maxinium.  Marl{0!vitz  v. 
United  States,  1961  Civil  3818  (S.D. 
N.Y.,  May  24,  1965);  Borselino  v. 
United  States,  1962  Civil  3099  (S.D. 
N.Y.,  Nov.  8,  1965);  Jayson,  Han- 
dling FEDf-RAL  Tort  Claims  §307.03 
(M.itthew  Bender  &  Co.,  Albany, 
N.Y.,  1966). 

Taxable  costs  are  allowed  by  the 
Tort  Claims  Act  to  the  successful 
parly,  whether  Government  or 
claimant.  28  U.S.C.  §2412  (Supp. 
IV,  1969),  The  statute  provides  that 
such  costs  do  not  include  "the  fees 
and  expenses  of  attorneys." 

The  $20  attorney's  docket  fee 
provided  in  28  U.S.C.  §1923  is 
in  private  litigation  taxable  as  a 
co.si.  But  because  of  its  nature  as 
an  attorney's  fee,  it  is  by  section 
2412  not  taxable  in  Tort  Claims 
Act  cases,  or  else  the  fee  allowed 
would  exceed  the  statutory  maxi- 
mum under  section  2678.  McCon- 
ville  V.  United  States,  197  F.2d  680, 
684  (2d  Cir.  1952),  cert,  denied, 
344  U.S.  877  (1952). 

The  attorneys'  fees  and  expenses 
of  plaintifT  that  may  under  Fed.  R. 
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Civ.  P.  30(b)  be  ordered  to  be  pnid 
by  the  GovcrnmciU,  as  a  condilion 
upon  its  noticing  a  deposition  in  a 
distant  district,  may  be  taxed  as 
costs  and  be  paid  in  addition  to  the 
fee  payable  under  section  2678. 
Nori/)  AlUKiic  &  Gulf  S.S.  Co.  v. 
United  States,  209  F.2d  ^^87  C2d  Cir. 
1954). 

Fees  on  Failure  of  Recovery 

Under  tl^e  former  practice,  it  was 
believed  that  wiien  there  was  a  fail- 
ure of  recovery,  the  statute  was  in- 
applicable and  imposed  no  limita- 
tion on  fees.  In  the  words  of  section 
2678,  there  was  no  "judgment  for 
the  plaintiff"  "as  a  part  of  which" 
an  allowance  may  be  made;  an  al- 
lowance could  "be  paid  out  of  .  .  . 
the    amoiuit    of   judgment  ...  re- 
covered."   Sec  riaas,  The  Federal 
Tort   Claiws  Act  and  the  Private 
Lawyer,   The   Practical    Lawyi-.u, 
Oct.  1958,  pp.  27,  29  ("There  is  no 
restriction  on  the  fee  charged  by  a 
lawyer   losing   a    case");    Bulman, 
Federal    Tort    Claims   Act— Attor- 
neys' Fees  and  Interest,  1965  Trial 
&  Tort  Trends  109. 

The  new  statute  forbids  fees  in 
excess  of  a  percentage  "of  any  judg- 
ment rendered  ...  or  any  settle- 
ment made."  When  there  is  no  re- 
covery, the  customary  contingent 
fee  agreement  of  course  provides 
for  no  liability  for  a  fee.  It  remains 
to  be  seen  whether  the  new  statute 
dictates  this  consequence  and  over- 
rides an  .ngrccmcnt  for  a  fixed  fee. 


Flurai   Counsel   and   Fi'i's 

A  pluralism  of  attorneys  cann(>t 
increase  the  u^axinuuu  payable  at- 
torneys* fees.  Section  2673  formerly 
provided  that  "reasonable  attorney 
(sic)  fees"  shall  not  exceed  20  per 
cent  and  that  these  fees  shall  be 
paid  to  "the  attorneys  representing 
the  claimant."  The  present  statute 
has  a  different  structure  and  refers 
only  to  "no  attorney,"  but  it  is  plain 
that  the  25-pcr-ccnt  maximum  is  for 
all  of  plaintilT's  attorneys. 

Under  the  former  practice,  the 
trial  court  exc.-cised  the  power  to 
allocate  fees  among  t'ne  various  at- 
torneys who  participated  in  bring- 
ing about  the  recovery.  Ccrri  v. 
United  States,  80  F.Supp.  831,  837 
(N.D.  Cal.  1918);  cf.  Doherty  v. 
Bress,  262  F.2d  20  (D.C.  Cir.  1958), 
cert,  denied,  359  U.S.  934  (1959). 
Sec  Standi  v.  United  States,  200  F. 
Supp.  36  (I'.D.  Va.  1961). 

Attorneys  unable  to  agree  on  a 
division  of  the  new  25-per-cent  max- 
imum fee  may,  of  course,  apply  to. 
the  court,"  although  the  court  no 
longer  approves  the  reasonableness 
of  the  fee. 

Fe.<?s  in  Multiple 
Parly  Proceedings 

Section  2678  imposes  no  limita- 
tion on  the  fees  of  the  plaintiff's 
attorney  by  reason  of  the  joinder  as 
a  party  defendant  of  the  United 
States  as  a  joint  tortfeasor.  Where 
judgment  is  recovered  against  both 
a  private  defendant  and  the  United 
States,     the     statutory     maximum, 
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lliou?;h  ;ippllcnl>lc  to  ihc  fee  payable 
in  rcsjicct  of  the  judgment  ngninst 
the  United  State?,  will  be  avoided 
to  the  extent  ihnt  plaintiff  collects 
the  judgment  from  the  private 
defendant. 

In  early  cases  under  the  Act,  the 
Government  was  unsuccessful  in 
opposing  its  joinder  as  a  parly  with 
other  defendants,  contending  in 
part  that  such  joinder,  by  permit- 
ting collection  of  the  judgment 
from  the  i)rivate  party,  would  ren- 
der inoperable  the  statutory  provi- 
sion for  a  maxinium  fee.  En^U- 
Ihudt  V.  United  States,  69  F.Suud. 
451  (D.Md.  1917);  Ilowey  v.  Yel- 
low Cab  Co.,  181  F.2d  967,  971  (3d 
Cir.  1950). 

The  collection  of  the  entire  judg- 
ment from  the  private  person  and 
not  from  the  United  States  (as  dis- 
tinguished from  collection  in  equal 
shares)  would  mean  a  diminution 
of  the  plaintiff's  personal  net  recov- 
ery to  the  extent  of  half  the  differ- 
ence between  the  fee  actually  paid 
and  the  fee  awarded  in  respect  of 
recovery  against  the  Government, 
usually  33  per  cent  and  25  per  cent, 
respectively.  Counsel  faced  with 
this  problem  should  make  such  pro- 
posal as  to  collection  as  he  deems 
fair,  and  seek  his  client's  and  per- 
haps also  the  court's  approval. 

The  statutory  maximum  is,  also, 
inapplicable  to  the  recovery  by  the 
plaintiff  against  a  private  defend- 
ant who,  seeking  contribution  or  in- 
demnity, has  impleaded  tlic  United 
States  as  a  third-party  defendant. 


Counsel  fees  in  the  primary  action 
arc  payable  without  limitation  by 
section  267S.  Wciiicr  v.  United  Air 
Lines,  237  F.Supp.  90,  92  (S.D. 
Cal.  1964). 

Fke  Rkcui.ations  for 
Other  Claims 

Social  Security  Claims 

Fees  in  administrative  proceed- 
ings before  the  Department  of 
Health,  Education,  and  Welfare 
are  required  to  be  approved  on  be- 
half of  the  Secretary.  42  U.S.C. 
§406(a)  (Supp.  IV,  1969);  20  C.F.R. 
§i 01.975-404.976  (1969).  The  ad- 
ministrative determination  is  not 
subject  to  judicial  review.  Cf.  C/ier- 
noc{  f/.  Gardner,  360  F.2d  257  (3d 
Cir.  1966)  (under  former  regula- 
tions). 

In  judicial  proceedings  the  court 
may,  in  the  judgment,  award  to  an 
attorney  who  has  successfully  rep- 
resented a  claimant  in  reviewing 
an  award  of  benefits,  a  reasonable 
fee  "not  in  excess  of  25  per  cent  of 
the  total  of  the  past-due  benefits  to 
which  the  claimant  is  entitled,"  such 
fee  to  be  paid  out  of  the  past-due 
benefits.  The  statute  enacts  the  hold- 
ings of  Cclcbreeze  v.  SparJ^s,  342  F. 
2d  286  (5ih  Cir.  1965).  No  provi- 
sion is  made  for  attorneys*  fees  with 
respect  to  or  to  be  paid  out  of  fu- 
ture benefits. 

One  court  has  pointed  out  that 
the  limitation  of  fees  to  a  percent- 
age of  past  benefits  creates  an  in- 
ducement for  the  claimant's  attor- 
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ncy  to  delay  conclusion  of  the  suit. 
Blanl^ensliip  v.  Gordncr,  256  F. 
Supp.  '105  (W.D.  Va.  1966). 

Tlie  "claimant"  includes  depend- 
ents who  receive  benefits  and  the 
percentage  can  be  based  on  the  ag- 
gregate benefits  payable  to  the  pri- 
mary claimant  and  the  dependents. 
HopJ^ins  V.  Cohen,  390  'U.S.  530 
(1968). 

Veterans    Benefits 

Pensions  and  other  veterans'  ben- 
efits were  among  the  earliest  claims 
in  respect  of  which  Congress  im- 
posed limitations  on  attorneys'  fees. 
This  gave  rise  to  the  first  decision 
of  the  Sunrcmc  Court  sustainins: 
such  limitations.  Frisbie  v.  United 
States,  157  U.S.  160  (1895).  Other 
Supreme  Court  decisions  dealt  with 
condicis  between  the  federal  regu- 
lation of  fees  and  the  state's  power 
to  allow  fees  in  guardianship  or 
probate  proceedings. 

Though  the  federal  administra- 
tive regulation  provided  for  a  fee 
of  only  S2  for  an  appearance  before 
a  Board  of  Veterans  Appeals,  the 
Supreme  Court  approved  the  award 
by  a  Pennsylvania  state  court  of 
$100  for  such  an  appearance  on  be- 
half of  a  guardian  of  an  incompe- 
tent veteran.  Mines  u.  Stein,  298 
U.S.  94  (1936). 

Where,  however,  the  limitation 
on  fees  was  explicitly  stated  in  the 
statute,  the  Court  in  a  succeeding 
case  disallowed  a  fee  of  51,500  grant- 
ed by  a  New  York  state  court  to 
the  attorney  o£  a  guardian  for  an 


insane  veteran,    llincs  v.  J^owrcy, 
305  U.S.  85  (1933). 

These  cases  illustrate  the  ability 
of  federal  officers  to  intervene  in 
state  court  proceedings  in  the  in- 
terest of  recognition  and  enforce- 
ment of  the  terms  and  policies  of 
the  federal  statutes  witlun  their  re- 
sponsibility. The  suprcm.Tcy  clause 
is  somenmes  not  fully  understood. 
State  court  judges  may  regard  the 
enforcement  of  the  federal  statute 
as  a  matter  of  comity.  Re  Engel's 
Estate,  MO  Misc.  276,  250  N.V.S. 
6-18  (Surr.  Ct.  Kings  Co.  1931). 

AdMINISTRATIVJ;     PrvOCLlIDINCS 

The  present  statute  regulates  at- 
torneys' fees  in  botli  judicial  and  ad- 
ministrative proceedings.  38  U.S.C. 
§§73-l(g),3-10-l(c)(l)-(3),  3-105.  Vio- 
lation is  a  crime,  and  criminal  pro- 
ceedings are  not  unknown.  Mtirgo- 
lin  V.  United  States,  269  U.S.  93 
(1925);  Smith  v.  United  States,  83 
F.2d  631  (8di  Cir.  1936). 

The  maximum  fee  payable  in  an 
administrative  proceeding  is  $10.  38 
U.S.C.  §3'10-4(c).  In  actions  on  vet- 
erans' insurance  policies  under  38 
U.S.C.  §784,  the  maximum  fee  is  10 
per  cent.  38  U.S.C.  §784(g). 

The  limitation  contemplated 
lump-sum  judgments  and  iS' ill- 
suited  to  recovery  of  installment 
payments.  An  absurd  result  can  be 
produced  where  the  judg.mcnt  is 
for  .small. monthly  sums.  Sec  Moss 
V.  United  Slates,  311  F.2d  462  (2d 
Cir.  1962)  (attorney's  fee  of  $3.40 
monthly  for  20  years). 
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The  st.Uutc  in  an  earlier  uwt  was 
constrijcc!  lo  provide  for  a  foe  only 
"if,  as,  aiui  when'Vtiic  policy  n-.a- 
tiirocl  inio  a  death  claim  wwd  a 
juc)i;n'»ent  for  money  was  awarded. 
U filial  States  v.  Myers^  213  F.2d 
223  (8th  Cir.  1954).  The  statute  as 
It  now  reads  permits  the  allowance 
of  a  "reasonable"  fee  in  a  suit  for 
waiver  of  premiums  on  account  of 
total  disability. 

Attorneys'  fees  for  representation 
of  vctcrni\s  in  administrative  cl.iicns 
are  limited  to  a  maximum  of  $10 
"with  respect  to  any  one  claim."  38 
U.S.C.^3101(c)(l)-(3), 3-105.  Such 
extreme  limitations  on  fees  express 
the  cop.^^rcssional  judgment  against 
noninstitulional  paid  legal  assist- 
ance for  the  claimant. 

Fees  are  administratively  limited 
lo  a  maximum  f)f  S2  in  cases  of 
increase  of  benefits  and  to  $10  in 
so  called  "revaluation  claims."  38 
C.F.R.  ^§14/.39  and  14.650-59  (1969). 
With  respect  to  veterans'  loans,  see 
3S  C.F.R.  §36.4312,  Part  lA  (1969) 
("reasonable  and  customary"  fee 
for  the  origination  of  a  loan)  and 
§36.4313(b)(v)  (1969)  (fee  of  10 
per  cent  of  the  unpaid  indebtedness 
or  $250,  whichever  is  less). 

Trading  uilh  the  Enemy  Act 

Section  20  of  the  Trading  with 
the  Enemy  Act  provides  for  a  maxi- 
mum attorney's  fee  of  10  per  cent 
U\  suits  for  the  recovery  of  seized 
property,  except  upon  a  finding 
that    there    exist    "special    circum- 


stances of  unusual  hardship"  that 
rec^uirc  the  payment  of  a  greater 
fee.  50  U.S.C  App.  §20. 

Section  20  provides  that  no  prop- 
erty shall  be  returned  or  judgment 
be  awarded  "unless  satisfactory  evi- 
dence is  furnished  to  the  President 
or  such  other  officer  or  agency  as 
he  may  designate,  or  the  court,  as 
the  case  may  be,  that  the  aggregate 
of  fees  .  .  .  does  not  exceed"  the 
permitted  maximum.  The  section 
applies  as  well  to  adminisirauve  pro- 
ceedings for  the  return  of  property, 
but  by  an  unusual  statutory  provi- 
sion, the  showing  of  special  circum- 
stances warranting  a  fee  greater 
than  10  per  cent  is  to  be  made  in 
a  proceeding  brought  in  the  district 
court  for  that  purpose  alone. 

When  properly  is  returned  pur- 
suant to  a  judgment,  the  satisfac- 
tory evidence  must  be  presented  to 
[he  court  ordering  the  return.  In 
the  case  of  one  substantial  settle- 
ment agreed  upon  by  the  parties 
and  accomplished  by  a  fding  of  a 
dismissal  with  prejudice,  one  court 
held  that  there  was  no  occasion  for 
its  review  and  approval  of  fees. 
Societe  hitcniationale  v.  Kennedy, 
231  F.Supp.  132  (D.D.C.  1964). 

This  statute  has  been  progres- 
sively rewritten,  over  the  two  world 
wars,  from  a  maximmn  allowance 
of  three  per  cent  in  1917  [42  Stat, 
1515]  to  the  present  allowance  of  10 
per  cent.  In  one  case  after  World 
War  I,  when  the  inflexible  maxi- 
mum was  three  per  cent,  a  state 
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court  nevertheless  gave  judgment 
to  an  attorney  for  the  agreed  fee  of 
25  per  cent,  on  the  ground  tliat  the 
claimant's  constitutional  right  to  be 
protected  against  confiscation  by  a 
mistaken  seizure  required  him  to 
be  free  to  contract  for  such  a  fee.  . 
All>a-t  I'.  Mitntcr,  136  Wash.  164, 
239  P.  210  (1925). 

Co.NTl.NGK.NT    FkKS 

That  the  attorneys  for  claimants 
will  charge  fees  contingent  on  suc- 
cess is  apparently  expected  by  Con- 
gress. The  premise  of  the  Tort 
Claims  Act  and  other  clainis  .stat- 
utes regulating  fees  Is  that  the  fees 
of  the  attorneys  for  the  claimants 
will  be  contingent  on  a  successful 
recovery,  and  the  regulation  of  at- 
torneys' fees  is  almost  invariably 
in  terms  of  a  percentage  limitation 
on  the  maximum  fee. 

Contingent  fees  are  by  regulation 
prohibited  only  rarely — e.g.,  before 
the  Small  Business  Administration, 
unless  there  is  a  "necessary  and  rea- 
sonable relationship"  to  the  serv- 
ices actually  performed.  13  C.F.R. 
§103.13-5(c)  (1969). 

Nevertheless,  there  is  a  tradition 
of  Government  hostility  to  contin- 
gent fees,  dating  from  the  time, 
prior  to  the  development  of  judicial 
remedies  for  claims  against  the 
Government,  when  claims  were 
made  directly  to  Congress,  with  the 
objective  of  a  bill  making  payment 
ot  private  claims  or  the  grant  to  the 
petitioner  of  a  contract,  charier,  or 
iVanchisc. 


Obtain irifi    Lr^iislaiion 

When  Congress  enacts  a  private 
relief  bill  or  when  it  appropriates 
mf)ney  for  payment  of  private 
claims,  it  customarily  imposes  a 
limit  of  10  per  cent  on  fees  to  be 
paid  to  the  attorneys  ff)r  the  claim- 
ants. These  fees  are  expected  to  be 
contingent  and  to  be  paid  by  claim- 
ants from  the  appropriation. 

Bills  for  private  relief  have  de- 
creased since  enactment  of  the  Tort 
Claims  Act,  but  some  appear  in 
every  vohmie  of  the  Statutes  at 
Large.  E.g.,  Priv.  L.  No.  90-153, 
81  Slat.  1035  (1967)  (GSA  em- 
ployees awarded  travel  expenses; 
10-per-cent  limitation  on  attorneys' 
fees);  Priv.  L.  No.  89-334,  80  Stat. 
1661  (1966)  (settlement  of  a  claim 
for  comp-ensatioii  in  Government 
coudemnaiion;  10-])er  cent  limit  on 
attorneys'  fees). 

(Contingent  fees  are,  thus,  plainly 
lawful  to  be  paid  to  attorneys  for 
those  whose  claims  are  acknowl- 
edged by  Congress.  Nevcrtlicless, 
a  contract  for  payment  of  a  fee  con- 
tingent on  obtaining  legislation 
may,  unless  carefully  framed,  be 
held  unenforceable  as  against  pub- 
lic policy  because  involving  a  .sale 
of  legislative  influence  or  other  for- 
bidden lobbying. 

Salk  ok  Influence 
An   early   case   had    refused   en- 
forcement of  a  contingent  fee  con- 
tract   to   c.\eri    influence    in    secret 
upon  a  state  legislature  to  grant  a 
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railroad  frnnchisc.  Marshall  v.  Bal- 
timore 6-  Ohio  R.  R.,  57  U.S.  (16 
How.)  314  (1853). 

Thcrc.ificr,  ihc  Supreme  Courc 
refused  lo  enforce  a  conirnct  bc- 
iween  a  clieiu  and  his  attorney,  a 
lawyer  "of  ability  and  hiijh  charac- 
ter," for  a  contingent  fee  of  25  per 
cent,  to  prosecute  a  private  claim 
before  Congress.  Trist  v.  Child,  88 
U.S.  (21  Wail.)  441  (1874).  The 
Court  differentiated  the  agreement, 
which  it  disapproved,  from  an 
agreement  for  "purely  professional 
services,"  such  as  drafting  the  peti- 
tion, collecting  facts,  preparing  ar- 
guments, or  attending  to  the  taking 
of  testimony. 

Agreements  for  such  services 
were  unobjectionable  because  they 
v/ere  "intended  to  reach  only  the 
reason  of  those  sought  to  be  in- 
fluenced." The  contract,  enforce- 
ment of  which  was  refused,  was  in- 
tended to  achieve  passage  of  the  bill 
without  regard  to  its  merits,  by 
"personal  solicitation"  and  the  "sale 
of  the  influence,"  though  apparent- 
ly without  bribery. 

The  Court  wrote  that  "the  taint 
lies  in  the  stipulation  for  pay,"  be- 
cause it  increases  "the  tendency  to 
mischief."  It  recognlzxd  that  serv- 
ices to  obtain  influence  would  be 
lawful  if  gratuitous.  88  U.S.  (21 
Wall.)  at  452. 

Rr.ctNT  Cases 

In  more  modern  times,  the  Su- 
preme Court  has  not  been  strictly 
consistent  in  various  cases  involv- 


ing the  enforceability  of  a  contract 
to  obtain  legislation  with  compcn- 
.sation  contingent  upon  success. 
Compare  Steele  v.  Drttmmond,  11$ 
U.S.  199  (1^)27),  with  Hazleton  v, 
ShcelivUs,  202  U.S.  71  (1906)  (con- 
tract not  enforced). 

The  Court  of  Appeals  for  the 
District  of  Columbia,  which  has 
decided  many  of  the  lower  court 
cases,  has  uniformly  held  against 
enforcement  of  the  contracts  pre- 
sented to  it.  Noonan  v.  Gilbert,  68 
F.2d  775  (D.C.  Cir.  1934);  Gcsed- 
schiijt  fur  Drahllosc  Telegraphic 
M.B.H.  u.  Brown,  78  F.2d  410 
(D.C.  Cir.  1935),  cerl.  denied,  296 
U.S.  618  (1935);  on  retrial,  Brown 
V.  Gescllschajt  fur  Drahtlosc  Tele- 
graphie  M.B.H.,  104  F.2d  227  (D.C. 
Cir'.  1939),  eert.  denied,  307  U.S. 
640  (1939). 

Ohtaininfi  Government  Contracts 

Contracts  for  contingent  fees  for 
obtaining  Government  contracts 
were  oriqiiiallv  denied  enforcement 
as  against  public  policy  on  the  same 
grounds  as  were  contingent  fee 
contracts  for  obtaining  legislative 
action.  Tool  Co.  u.  Norris,  69  U.S. 
(2  Wall.)  45  (1864). 

In  the  7*00/  Company  case,  an 
agent  sought  in  1861  to  obtain  a 
contract  for  muskets  from  the  War 
Department  by,  in  his  own  words, 
"concentrating  influence"  on  Secre- 
tary of  War  Cameron.  Such  a  con- 
tract was  held  to  "suggest  the  use 
of  sinister  and  corrupt  means  for 
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the  nccoinplishmcnt  of  the  end  de- 
sired" W.  nt55. 

In  18S0,  the  policy  against  en- 
forcement was  applied  to  an  agree- 
ment for  a  contingent  fee  for  ob- 
taining a  contract  to  sell  arms  to 
the  Turkish  government.  Oscunyan 
u.  Anns  Co.,  103  U.S.  261,  276 
(1S80). 

The  policy  has  at  times  seemed 
not  fully  vital.  Sec  Megnire  v.  Cor- 
wine,  101  U.S.  108  (1879).  But  as 
late  as  19'H,  three  of  seven  sitting 
Justices  of  the  Supreme  Court 
voted  against  enforcement  of  such 
a  contract  on  grounds  of  public 
policy.  American  Seating  Co,  v, 
Zcll,  322  U.S.  709  (1944). 

In  recent  times,  the  policy  is  en- 
forced by  a  warranty,  contained  in 
a  standard  Government  contract 
clause,  that  no  one  has  been  cni- 
ployed  for  a  contingent  fee  to  ob- 
tain the  contract;  an  exception  is 
made  for  contracts  obtained  by 
bona  fide  employees  or  bona  fide 
established  commercial  or  selling 
agencies  maintained  by  the  contrac- 
tor for  the  purpose  of  securing 
business.  10  U.S.C.  §§2304,  2305, 
2306(b);  41  U.S.C.  §254(a);  cj.  41 
C.F.R.  §1-1.50  (1969);  32  C.F.R. 
§7.103-20  (1969);  32  C.F.R.  §1.500- 
1.509  (1969).  Sec  Acme  Process 
Equip.  Co.  V.  United  States,  171  Ct. 
CI.  324,  336.  347  F.2d  509,  516, 
rev'd  on  other  grounds,  385  U.S. 
138  (I9r>6). 

The  present  view  of  these  con- 
tracts m.iy  he  more  tolerant  of  con- 
t«n>:c!it  a*:nivnN.uion  than  former- 


ly. Under  the  regulations,  a  contin- 
gent fee  may  be  paifl  if  it  is  reason- 
able, if  the  agent  is  competent  (ihac 
is,  has  a  knowledge  of  the  product), 
if  he  has  a  continuity  of  relation- 
ship with  the  contractor,  and  if  his 
functions  customarily  include  solic- 
itation of  such  contracts. 

In  a  review  of  the  cases,  the 
Comptroller  General  intimates  that 
the  earlier,  strict  cases  need  not  be 
followed  under  the  regulations.  Op. 
CoMP.  Gek.  B-157815  (Jan.  21, 
1966). 

LoimviNC 

The  Regulation  of  Lobbying  Act 
[2  U.S.C.  §^261-270],  applying  the 
cure  of  disclosure  to  the  evil  of 
lobbying  in  Congress,  provides,  in- 
ter alia,  that  persons  who  arc  en- 
gaged in  iuilucncing  legislation  for 
compensation  must  register  as  lob- 
byists. 2  U.S.C.  §267.  See  United 
States  V.  Ilarriss,  347  U.S.  612  (1954) 
(Act  reviewed  and  held  constitu- 
tional). While  the  Act  is  not  aimed 
at  litigation',  the  prosecution  of  liti- 
gation may  involve  presentations 
before  congressional  committees. 

There  is  a  statutory  exemption 
for  witnesses  before  congressional 
committees,  and  attorneys  who  pre- 
pare statements  for  witnesses  have 
been  held  to  be  within  this  exemp- 
tion. 2  U.S.C.  §267;  United  States 
f/.  Slaughter,  89  F.  Supp.  205,  876 
(D.D.C.  1950).. 

Under  this  Act,  as  under  the  con- 
flict of  interest  laws,  it  is  desirable- 
that  l.iwycrs  avoid  even  the  appear- 
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nncc  of  cvl!.  A  lawyer  publicly 
ch.u^cd  with  even  nn  unintended 
almost-vio!;uion  may  sufTer  severe 
harm. 

The  careful  lawyer  need  only 
have  knowledge  of  the  existci\cc  of 
ihc  statute  in  order  to  be  able  to 
avoid  any  conduct  that  might  be 
regarded  as  a  violation.  The  line 
between  professional  legal  services 
and  lobbying  services  is  not  as  easy 
to  define  as  it  is,  in  practice,  to  ob- 
serve. If  the  attorney  slicks  to  his 
last  and  confines  himself  to  legal 
work  (such  as  drafting  arguments 
and  obtaining  testimony)  and,  if 
and  when  he  testifies  before  a  com- 
mittee as  to  these  facts  and  argu- 


ments, makes  full  disclosure  of  his 
representation,  he  will  avoid  prob- 
lems. 

Taiu.ks  of  Fi:e  Limitations 

The  tables  on  the  following  pages 
survey  the  limitations  on  attorneys' 
fees  under  federal  law  and  admin- 
istrative regulations.  Appendix  One 
presents  the  statutory  provisions 
tliat  limit  fees  in  various  cases, 
while  Appendix  Two  notes  the  ad- 
ministrative regulations,  together 
with  the  statutory  basis  for  each. 
These  arc  based  on  tables  appear- 
ing In  District  of  Columbia  Bar. 
Ass'n,  Survey  of  Minimum  Fees 
27,  28  (May  1969). 


APPKNDIX  ONE 


Limitations  on   Aitok.neys'   Fkks   undkh  Fkokral 
Statutoky   Pko visions 


SlOlUlli 

llU.S.C.§205(c) 
(2),  (12) 

14U.S.C.§431(c) 

15U.S.C.§79g(d) 
(4).  79j  (b)(2) 


Sidtjcct 

Railroad  reorganization 

Coast  Guard  lifesaving 
service  claims 

Public  utility  holding 
com])anics,  issues  and 
accjuisitions 


22  U.S.C.  §1623(f)    Claims  before  Foreign 
(Supp.  IV,  1969)   Claims  Settlement 
Commission 


25  U.S.C.  §70n 


Attorneys  for  Indian 
Tribes 


lArnilalion 

Approval  of  Interstate 
Commerce  Commission 

$10  maximum 


Securities  and  Exchange 
Commission  approval  of 
transaction  conditioned 
on  approval  of  fees 

Up  to  10% 


Absent  approved  contract, 
Indian  Claims  Commission 
may  approve  up  to  10% 


24-625   O  -  74 
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Statute 
25U.S.C.§81 

25U.S.a§81a 

25U.S.C.§81b 

25U.S.C.§82 


25  U.S.C.  §82a 


25  U.S.C.  §85 


25  U.S.C.  §476 


/trroKNEvy  FEi-s  ;.v  oovernmlst  uriGytnoN      57 

Ai'PKNDlx  O.NK  (Continued) 

Subject  lAmitmion 

Certain  contracts  with       Approval  of  Secretary  ot 
Indians  Interior  and  Q)mnii.ssioncr 

of  Indian  Affairs 


Cancellation  o£ 
attorneys'  contracts 
with  Indians 

Continuation  of 
attorneys*  contracts 
with  Indians 


Payment  of  attorneys 
for  Indians 


Payment  of  attorneys 
by  tribes  themselves 
(excepting  claims 
against  United  States) 

Contracts  respecting 
tribal  funds  or  property 
in  hands  of  United 
States 

Rights  of  tribes  to 
employ  legal  counsel 


28  U.S.C.  §2678         Federal  tort  claims 
(Supp.IV.1969) 


Approval  of  Secretary  of 
Interior  of  attorneys* 
contracts  predating  §81 

Contracts  predating  §81 
may  be  continued  unless 
subsequently  approved 
contracts  on  same  matter 

Approval  of.Sccrctary  of 
Interior  and  Conimissioncr 
of  Indian  AlTairs  upon 
receipt  of  sv/orn  statement, 
detailing  services  rendered 

Approval  of  Secretary  of 
Interior  of  payment  of 
fees  on  certain  claims 
of  five  named  tribes 

Consent  of  United  States 


Secretary  of  Interior  must 
approve  counsel  and  fee 

For  claims  accruing  after 
January  17, 1967,  25%  of 
judgment  or  settlement 
after  commencement  of 
court.acrion;  20%  of 
administrative  award, 
compromise  or  settlement 
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Ari'i:.\Dix  One  (Continued) 

Statute  Subject  Limitation 

31  U.S.C.  §243  Military  Personnel  and      10%  of  award 


May 


Subject 

Military  Personnel  and 
(Supp.IV,  1969)  Civilian  F.mployccs 
Clnlms  Act  of  1964 


33  U.S.C.  §928 


Longshoremen  and 
harbor  workers'  claims 


38  U.S.C.  §784  (g)     Veterans'  insurance 
claims 

33  U.S.C.  §3404(c)    All  veterans'  daniis 


42  U.S.C.  §406(a)     Social  Security  Act 
(Supp.IV,  1969) 


42  U.S.C.  §406(b)     Social  Security  Act 
(Supp.IV,  1969) 


Labor  Department  or 
court  approval  required 

Court  may  allow  up  to  10% 
of  award  or  a  reasonable  fee 

Up  to  SIO  per  claim 
allowable  by  Veterans 
Administrator 

Secretary  of  He.ahh, 
Education,  and  Welfare 
prescribes  ma.ximum  fee 

Court  rendering  judgment 
favorable  to  client  may 
allow  up  to  25%,  of  the 
amount  of  the  past  due 
benefits  as  fee 


42U.S.C:§1714         Claims  of  United  States  Approval  of  Secretary  of 

employees  outside  the  Labor 
United  Slates 

45  U.S.C.  §355i         Railroad  unemployment  Approval  of  Railroad 

insurance  claims  Retirement  Board  or  court 


50  U.S.C.  App.  §20   Trading  with  the 
Enemy  Act 


50U.S.C.App. 
§1985 


American-Japanese 
evacuation  claims 


Up  to  10%  if  approved  by 
President  or  his  agent  or 
court;  appealable  to  distria 
court  in  cases  of  unusual 
hardship 

Up  to  10%  allowable  by 
Attorney  General 
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93d  CONGKESS 
IST  Session 


S.  2027 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  20  (legislative  day,  June  18),  1973 

Mr.  MoNDALE  introduced  the  following  hill ;  wliioli  was  read  twice  and  referred 
to  the  Committee  on  Veterans'  Affairs 


A  BILL 

To  amend  title  38  of  the  United  States  Code  to  make  more 
equitable  the  procedures  for  determining  eligibility  for  bene- 
fits under  the  laws  administered  by  the  Veterans'  Admin- 
istration, and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section   101  (2)    of  title  38,   United  States  Code,  is 

4  amended  to  read  as  follows : 

5  "(2)    The  term  'veteran'  means  a  person  who  served 

6  in  the  active  military,  naval,  or  air  service,  and  who  was 

7  discharged  or  released  therefrom  other  than  by  a  discharge 

8  imposed  by  a  court-martial." 

9  Sec.  2.    (a)    Subchapter  I  of  chapter  51   of  title  38, 
II 
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1  United  States  Code,  is  amended  b}^  inserting  immediately 

2  after  section  3005  the  following  new  section: 

3  "§3006.  Treatment  of  claims 

4  "  (i^    Tlie  Administrator  shall  provide  to  any  claimant 

5  for  any  l)enefit  under  law  administered  by  the  Veterans' 

6  Administration  a  list  of  such  documentary  inforaiation  and 

7  other  evidence  which  the  claimant  will  likely  need  to  sup- 

8  port  his  claim. 

9  "  (b)    If  at  any  time  after  any  claim  is  made  for  any 

10  benefit,  any  officer  or  employee  of  the  Veterans'  Administra- 

11  tion  obtains  from  any  militaiy  department  or  agency  any 

12  mihtary  record,  including  health  records,  for  the  purposes  of 

13  determining  eligibility  for  such  l)enefit,  the  Veterans'  Admin- 
'^^  istration  shah  unmediately  mail  a  copy  of  that  record  to  the 
1^  claimant  or  his  representative. 

1^  "  (c)    In  the   administration  of  the  provisions   of  this 

1'''  title  relatmg  to  benefits,  any  claimant  shall  be  presumed  to 

I^  be  entitled  to  the  benefit  claimed.  Such  presumption  must  be 

19  rebutted  by  clear  and  convincing  evidence  to  the  contrar3^" 

2^  (b)    The  analysis  of  such  subchapter  I  is  amended  by 

21  adding  at  the  end  thereof  the  following : 

"3006.  Treatment  of  claims.". 

22  Sec.  3.  Section  3404  of  title  38,  United  States  Code, 

23  is  amended — 
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2  (1)    by  amending  subsection    (a)    thereof  to  read 

2  as  follows : 

3  "  (a)    The  Administrator  shall  recognize  any  individual 

4  admitted  to  practice  law  before  the  highest  court  in  any  State 

5  or  the  District  of  Columbia  to  act  as  an  agent  or  attorney 
g  in  the  preparation,  presentation,  or  prosecution  of  any  claim 
Y  under  laws  administered  by  the  Veterans'  Administration." 
g  (2)  by  striking  out  "section"  in  subsection  (b) 
g  thereof  and  inserting  in  Ueu  thereof  "chapter";  and 

10  (3)    by  amending  subsection    (c)    thereof  to  read 

11  as  follows: 

12  "(c)    The  Administrator  shall  determine  and  pay  rea- 
23  sonable  fees  to  agents  or  attorneys  recognized  under  this 

14  chapter  in  allowed  claims  for  monetary  benefits  under  laws 

15  administered  by  the  Veterans'  Administration.  Such  reason- 

16  able  fees  shall  not  exceed  $100  with  respect  to  any  one  claim 

17  except  that  in  any  case  in  which  a  claimant  for  monetary 

18  benefits  prevails  upon  an  appeal  to  the  Board  of  Veterans 

19  Appeals  or  upon  review  pursuant  to  section  4010  of  this 

20  title,  the  Administrator  shall  pay  all  reasonable  fees." 

21  Sec.   4.    (a)    Chapter  71   of  title   38,   United  States 

22  Code  is  amended — 

23  ( 1 )   by  amending  the  last  sentence  of  section  4004 

24  (a)    by  striking  out  the  period  at  the  end  thereof  and 
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1  inserting  in  lieu  thereof  the  following:  ";  but  any  such 

2  decision  is  subject  to  judicial  review  as  provided  for 

3  in  section  4010  of  this  title." ; 

4  (2)   by  amending  section  4004(b)  by  striking  out 

5  "When"  and  inserting  the  follovdng:   "Subject  to  an 

6  appeal  under  section  4010  of  this  title,  when"; 

7  (3)  by  striking  out  paragraphs  (3),   (4),  and  (5) 

8  of  section  4005  (d)  and  inserting  the  following: 

9  "('^)    Copies  of  the  'statement  of  the  case'  prescribed 

10  in  paragraph    (1)    of  this  subsection  will  be  submitted  to 

11  the  Board  of  Veterans'  Appeals,  to  the  claimant,  and  to  his 

12  representative,  if  there  is  one.  Submission  of  the  statement 

13  of  the  case  by  an  employee  of  the  Veterans'  Administration 

14  to  the  Board  of  Veterans'  Appeals  shall  initiate  review  by 

15  the    Board    of    Veterans'    Apjjcals.    The    claimant   will   be 

16  afforded  a  period  of  sixty  da3^s  from  the  date  the  statement 

17  of  the  case  is  mailed  to  provide  to  the  Board  of  Veterans' 

18  Appeals  such  supplemental  information  with  respect  to  his 

19  case  as  he  deems  appropriate,  including  specific  allegations 

20  of  error  of  fact  or  law.  Such  sixty-day  period  may  be  ex- 

21  tended  for  a  reasonable  period  on  request  for  good  cause 

22  shoM'n. 

23  "  ("1")    After  the  sixty-day  period,  or  longer  period  if 

24  such  sixty-day  pcri(»d  is  extended,  has  expired,  and  regardless 

25  whether  or  not  supplemental  information  has  been  submitted 
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1  to  the  Board  of  Veterans'  Appeals  by  the  claimant,  the 

2  Board  of  Veterans'  Appeals  shall  review  the  case  and  will 

3  base  its  decision  on  the  entire  record." ; 

4  (4)    by  amending  section  4005A(b)    to  read  as 

5  follows : 

6  "(b)    Upon  the  filing  of  a  notice  of  disagreement,  the 

7  Board  of  Veterans'  Appeals  and  all  parties  in  interest  will 

8  be  furnished  with  a  statement  of  the  case  in  the  same  manner 

9  as  is  prescribed  in  section  4005.  Furnishing  of  the  state- 

10  ment  of  the  case  to  the  Board  of  Veterans'  Appeals  shall 

11  constitute  notice  of  appeal  by  the  party  in  interest  who  filed 

12  notice  of  disagreement.  The  party  in  interest  who  filed  a 
18  notice  of  disagreement  will  be  allowed  thirty  days  from  the 
14  date  of  mailing  of  such  statement  of  the  case  to  provide  to 
1^  the  Board  of  Veterans'  Appeals  such  supplemental  informa- 
1^  tion  as  he  deems  appropriate.  Extension  of  time  may  be 
J-'  granted  for  good  cause  shown  but  with  consideration  to  the 

18  interests   of  the  other  parties  involved.   The  substance  of 

19  the  supplemental  information  will  be  communicated  to  the 

20  other  party  or  parties  in  interest  and  a  period  of  thirty  days 

21  will  be  allowed  for  filing  a  brief  or  argument  in  answer  there- 

22  to.  Such  notice  shall  be  forwarded  to  the  last  known  address 

23  of  record  of  the  parties  concerned,  and  such  action  shall 

24  constitute  sufficient  evidence  of  notice." 
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1  (5)    by  adding  at  the  end  thereof  the  following 

2  new  section: 

3  "§4010.  Judicial  review 

4  "  (a)  Any  claimant  who  disagrees  with  the  decision  of 

5  the  Board  of  Veterans'  Appeals  with  respect  to  his  appeal 

6  may  at  any  time  before  the  sixtieth  day  after  the  date  on 

7  which  the  claimant  lias  received  notification  in  writing  of 

8  such  decision  file  a  petition  with  the  United  States  court  of 

9  appeals  for  (he  District  of  Cohimbia  circuit  or  the  circuit 

10  wherein  such  claimant  resides  for  a  judicial  review  of  such 

11  decision.  A  copy  of  the  petition  shall  be  forthwith  transmitted 

12  by  the  clerk  of  the  court  to  the  Board.  The  Board  thereupon 

13  shall  file  in  the  court  the  record  of  the  proceedhigs  on  which 

14  the  Board  based  its  decision,  as  provided  in  section  2112  of 

15  title  28. 

16  "(b)    If  the  claimant  applies  to  the  court  for  leave  to 

17  adduce  additional  evidence  and  shows  to  the  satisfaction  of 

18  the  court  that  such  additional  evidence  is  material  and  that 

19  there  were  reasonable  grounds  for  the  failure  to  adduce  such 

20  evidence  in  the  proceedings  before  the  Board,  the  court  may 

21  order  such  additional  evidence    (and  evidence  in  rebuttal 

22  thereof)   to  be  taken  before  the  Board,  in  such  manner  and 

23  upon  such  terms  and  conditions  as  the  court  may  deem 

24  pi'oper.  The  Board  may  modify  its  findings  as  to  the  facts,  or 

25  make  new  findings,  by  reason  of  the  additional  evidence  so 
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1  taken  and  it  shall  file  such  modified  or  new  findings,  and  its 

2  recommendations,  if  any,  for  the  modification  or  setting  aside 

3  of  its  original  decision,  with  the  return  of  such  additional  evi- 

4  dence. 

5  "(c)    Upon  the  filing  of  the  petition  referred  to  in  sub- 

6  section   (a)   of  this  section,  the  court  shall  have  jurisdiction 

7  to  review  the  decision  in  accordance  with  chapter  7  of  title  5, 

8  and  to  grant  appropriate  relief  as  provided  for  in  such  chap- 

9  ter,";and 

10  (6)   by  amending  the  analysis  of  such  chapter  by 

11  adding  at  the  end  thereof  the  following : 

"4010.  Judicial  review." 

12  (b)  (1)  Section  211  of  title  38,  United  States  Code,  is 

13  amended  by  striking  out  subsection  (a)  thereof;  by  striking 

14  out  "  (b)  ";  and  by  striking  out  the  side  heading  for  such  sec- 

15  tion  and  inserting  in  lieu  thereof : 

16  "§211.  Opinions  of  Attorney  General". 

17  (2)  The  analysis  of  subchapter  II  of  chapter  3  of  such 

18  title  is  amended  by  striking  out 

"211.  Decisions  by  Administrator ;  opinions  of  Attorney  General." 

1 9  and  inserting  the  following : 

"211.  Opinions  of  Attorney  General.". 
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H.  R.  8846 


m  THE  HOUSE  OF  REPRESENTATIVES 

June  20, 1973 

Mr.  Koch  (for  himself  and  Mr.  Aspix)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  Veterans'  Affairs 


A  BILL 

To  amend  title  38  of  the  United  States  Code  to  make  more 
equitable  the  procedures  for  determining  eligibility  for  bene- 
fits under  the  laws  administered  by  the  Veterans'  Adminis- 
tration, and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  101  (2)    of  title  38,  United  States  Code,  is 

4  amended  to  read  as  follows : 

5  "  (2)  The  term  'veteran'  means  a  person  who  served  in 
^  the  active  military,  naval,  or  air  service,  and  who  was  dis- 
7  charged  or  released  therefrom  other  than  by  a  discharge  im- 
'^  posed  by  a  court-martial." 

9  Sec.  2.    (a)    Subchapter  I  of  chapter  51  of  title  38, 

1 
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1  United  States  Code,  is  amended  by  inserting  immediately 

2  after  section  3005  the  following  new  section: 

3  "§  3006.  Treatment  of  claims 

4  "  (a)   The  Administrator  shall  provide  to  any  claimant 

5  for  any  benefit  under  law  administered  by  the  Veterans' 

6  Administrator  a  list  of  such  documentary  information  and 

7  other  evidence  which  the  claimant  will  likely  need  to  support 

8  his  claim. 

9  "(b)    If  at  any  time  after  any  claim  is  made  for  any 

10  benefit,  any  officer  or  employee  of  the  Veterans'  Adminis- 

11  tration  obtains  from  any  military  department  or  agency  any 

12  military  record,  including  health  records,  for  the  purposes 

13  of  determining  eligibiUty  for  such  benefit,  the  Veterans'  Ad- 

14  ministration  shall  immediately  mail  a  copy  of  that  record  to 

15  the  claimant  or  his  representative. 

16  "  (c)  In  the  administration  of  the  provisions  of  this  title 

17  relating  to  benefits,  any  claimant  shall  be  presumed  to  be 

18  entitled  to  the  benefit  claimed.  Such  presumption  must  be 

19  rebutted  by  clear  and  convincing  evidence  to  the  contrary." 

20  (b)   The  analysis  of  such  subchapter  I  is  amended  by 

21  adding  at  the  end  thereof  the  following: 
"3006.  Treatment  of  claims.". 

22  Sec.  3.  Section  3404  of  title  38,  United  States  Code,  is 

23  amended^ 
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1  (1)    by  amending  subsection    (a)    thereof  to  read 

2  as  follows : 

3  "(a)   The  Administrator  shall  recognize  any  individual 

4  admitted  to  practice  law  before  the  highest  court  in  any  State 

5  or  the  District  of  Columbia  to  act  as  an  agent  or  attorney 

6  in  the  preparation,  presentation,  or  prosecution  of  an}^  claim 

7  under  laws  administered  by  the  Veterans'  Administration." 

8  (2)    by  striking  out  "section"  in  subsection    (b) 

9  thereof  and  inserting  in  lieu  thereof  "chapter";  and 

10  (3)  by  amending  subsection  (c)  thereof  to  read  as 

11  follows : 

12  "(c)  The  Administrator  shall  determine  and  pay  reason- 

13  able  fees  to  agents  or  attorneys  recognized  under  this  chapter 
in  allowed  claims  for  monetary  benefits  under  laws  adminis- 
tered by  the  Veterans'  Administration.  Such  reasonable  fees 
shall  not  exceed  $100  with  respect  to  any  one  claim  except 
that  in  any  case  in  which  a  claimant  for  monetary  benefits 

■^^    prevails  upon  an  appeal  to  the  Board  of  Veterans  Appeals 
^      or  upon  review  pursuant  to  section  4010  of  this  title,  the 

Administrator  shall  pay  all  reasonable  fees." 
2^  Sec.  4.  (a)  Chapter  71  of  title  38,  United  States  Code, 

^^    is  amended — 

^^  ( 1 )  by  amending  the  last  sentence  of  section  4004 

^^  (a)   by  striking  out  the  period  at  the  end  thereof  arid 
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1  inserting  in  lieu  thereof  the  following:  ";  but  any  such 

2  decision  is  subject  to  judicial  review  as  provided  for  in 

3  section  4010  of  this  title." ; 

4  (2)  by  amending  section  4004  (b)   by  striking  out 

5  "When"  and  inserting  the  following:   "Subject  to  an 

6  appeal  under  section  4010  of  this  title,  when"; 

7  (3)  by  striking  out  paragraphs  (3),  (4),  and  (5) 

8  of  section  4005(d)   and  inserting  the  following: 

9  "(3)    Copies  of  the  'statement  of  the  case'  prescribed 

10  in  paragraph  ( 1 )  of  this  subsection  will  be  submitted  to  the 

11  Board  of  Veterans'  Appeals,  to  the  claimant,  and  to  his 

12  representative,  if  there  is  one.  Submission  of  the  statement  of 

13  the  case  by  an  employee  of  the  Veterans'  Administration 

14  to  the  Board  of  Veterans'  Appeals  shall  initiate  a  review 

15  by  the  Board  of  Veterans'  Appeals.  The  claimant  will  be 

16  afforded  a  period  of  sixty  days  from  the  date  the  statement 

17  of  the  case  is  mailed  to  provide  to  the  Board  of  Veterans 

18  Appeals  such  supplemental  information  with  respect  to  his 

19  case  as  he  deems  appropriate,  including  specific  allegations 

20  of  error  of  fact  or  law.  Such  sixty-day  period  may  be  ex- 

21  tended  for  a  reasonable  period  on  rei^uest  for  good  cause 

22  shown. 

23  ''  (4)  After  the  sixty-day  period,  or  longer  period  if  such 

24  sixty-day  period  is  extended,   has  expired,  and  regardless 

25  whether  or  not  supplemental  information  has  been  submitted 
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1  to  the  Board  of  Veterans'  Appeals  by  the  cdainiaiit,  the 

2  Board  of  Veterans'  Appeals  shall  revie'w  the  case  and  will 

3  base  its  decision  on  the  entire  record."; 

4  (4)    by  amending  section  4005A(b)    to  read  as 

5  follows : 

6  ''(b)    Upon  the  fiUng  of  a  notice  of  disagreement,  the 

7  Board  of  Veterans'  Appeals  and  all  parties  in  interest  will 

8  be  furnished  with  a  statement  of  the  case  in  the  same  manner 

9  as  is  prescribed  in  section  4005.  Furnishing  of  the  statement 

10  of  the  case  to  the  Board  of  Veterans'  Appeals  shall  constitute 

11  notice  of  appeal  by  the  party  in  interest  who  filed  notice  of 

12  disagreement.  The  party  in  interest  who  filed  a  notice  of 

13  disagreement  will  be  allowed  thirty  days  from  the  date  of 

14  maihng  of  such  statement  of  the  case  to  provide  to  the  Board 

15  of  Veterans'  Appeals  such  supplemental  information  as  he 

16  deems  appropriate.  Extension  of  time  may  be  granted  for 

17  good  cause  shown  but  with  considei-ation  to  the  interests  of 

18  the  other  parties  involved.  The  substance  of  the  supplemental 

19  information  will  be   communicated  to  the   other  party  or 

20  parties  in  interest  and  a  period  of  thirty  days  will  be  allowed 

21  for  filing  a  brief  or  argument  in  answer  thereto.  Such  notice 

22  shall  be  forwarded  to  the  last  known  address  of  record  of 
23"  the!  parties  concerned,  and  such  action  shall  constitute  suf- 
24  ficient  evidence  of  notice." 


24-625   O  -  74  --  39 
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1  (5)  by  adding  at  the  end  thereof  the  I'ollowmg  new 

2  section ; 

3  "§4010.  Judicial  review 

4  "  ('^)   -^^y  claimant  who  disagrees  with  the  decision  of 

5  the  Board  of  Veterans'  Appeals  with  respect  to  his  appeal 

6  may  at  any  time  before  the  sixtieth  day  after  the  date  on 

7  M'hich  the  claimant  has  received  notification  in  writing  of 

8  such  decision  file  a  petition  with  the  United  States  Court 

9  of  Appeals  for  the  District  of  Columbia  Circuit  or  the  circuit 

10  wherein  such  claimant  resides  for  a  judicial  review  of  such 

11  decision.  A  copy  of  the  petition  shall  be  forthwith  trans- 

12  mitted  by  the  clerk  of  the  court  to  the  Board.  The  Board 

13  thereupon  shall  file  in  the  court  the  record  of  the  proceed- 

14  ings  on  which  the  Board  based  its  decision,  as  provided  in 

15  section  2112  of  title  28. 

16  '  {^^)   If  tlic  claimant  applies  to  the  court  for  leave  to 

17  adduce  additional  evidence  and  shows  to  the  satisfaction  of 

18  the  court  that  such  additional  evidence  is  material  and  that 

19  there  were  reasonable  grounds  for  the  failure  to  adduce  such 

20  evidence  in  the  proceedings  before  the  Board,  the  court  may 

21  order  such  additional  evidence    (and  evidence  in  rebuttal 

22  thereof)   to  be  taken  before  the  Board,  in  such  manner  and 

23  upon  such  terms  and  conditions  as  the  court  may  deem 

24  proper.  The  Board  may  modify  its  findings  as  to  the -facts, 

25  or  make  new  findings,  by  reason  of  the  additional  evidence 
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1  so  taken  and  it  shall  file  such  modified  or  new  findings,  and 

2  its  recommendations,  if  any,  for  the  modification  or  setting 

3  aside  of  its  original  decision,  with  the  return  of  such  addi- 

4  tional  evidence. 

5  "  (c)   Upon  the  filing  of  the  petition  referred  to  in  sub- 

6  section   (a)    of  this  section,  the  court  shall  have  jurisdiction 

7  to  review  the   decision  in  accordance   with   chapter   7   of 

8  title  5,  and  to  grant  appropriate  relief  as  provided  for  in 

9  such  chapter.";  and 

10  (6)   by  amending  the  analysis  of  such  chapter  by 

11  adding  at  the  end  thereof  the  followmg : 

"4010.  Judicial  review.". 

12  (b)  (1)    Section  211  of  title  38,  United  States  Code, 

13  is  amended  by  striking  out  subsection  (a)  thereof;  by  strik- 

14  ing  out  '•  (b)  " ;  and  by  striking  out  the  side  heading  for  such 

15  section  and  inserting  in  lieu  thereof : 

16  "§211.  Opinions  of  Attorney  General". 

17  (2)  The  analysis  of  subchapter  II  of  chapter  .3  of  such 

18  title  is  amended  by  striking  out 

"211.  Decisions  by  Administrator ;  opinions  of  Attorney  General." 

19  and  inserting  the  following : 

"211.  Opinions  of  Attorney  General.". 
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r  ^ 

'Ul-^J^I^^LAT.^  '^'  l-vn.W-4N])  THE  GOVEimMENTAL 

REcoviMv/  oi-  vj-:terans'  benefits 

Recipients  of  <^ovcrnmt'nl  pensions  ;im(1  similar  bcntlils  have  [gen- 
erally been  denied  jiulieial  review  of  [.Mjveriinunlal  deleiiniiialions  made 
in  dispensing,'  llieni.^  Wlieii  (lie  present  Veterans'  Adiiiinistiation  was 
created  in  1933,  a  provision  han  in/;  review  was  inelnded.  'J'lie  current 
version  of  the  statute,  section  21 1  (a),  reads  as  follows: 

''[Djecisions  of  the  Administrator  on  any  question  of  law  or 
.  fact  concerning-  a  claim  for  henefils  or  payments  under  any 
law  administered  by  the  Veterans'  Administration  shall  be 
final  and  conclusive  and  no  other  official  or  any  court  of  the 
United  States  shall  have  power  or  jurisdiction  to  review  any 
such  decision.^ 

At  first  glance  this  provision  seems  clear  and  all-encompassing.  Never- 
theless, in  a  recent  decision,  DiSilvcslro  v.  United  States^  the  Second 
Circuit  held  that  it  did  not  prohibit  review  of  the  evidentiary  basis  for 
a  Veterans'  Administration  decision  forming  the  foundation  of  the 
Government's  attempts  to  recover  monies  allegedly  paid  out  in  error 
to  the  veteran. 

Winning  acceptance  of  this  principle  by  the  Second  Circuit  was 
Mr.  DiSilvestro's  first,  albeit  probably  pyrrhic,  victory  in  twenty  years 
of  litigation  with  the  Government.  To  follow  his  name  through  the 
federal  reporters  of  the  past  two  decades  is  to  receive  a  thorough  intro- 
duction to  judicial  interpretation  of  section  211(a).  Mr.  DiSilvestro, 
v.'ho  always  represents  himself,  Includes  among  his  many  other  credits 
three  petitions  for  certiorari,  all  rejected.*  This  litigation  has  arisen 
from  his  claim  that  a  service-connected  disability  entitled  him  to  a  pen- 
sion. After  some  initial  skirmishing  the  pension  was  granted  to  him  in 
1948.  In  1953,  the  Veterans'  Administration  became  suspicious  of 
certain  entries  in  DiSilvestro's  records.  His  claim  was  rerated  and 
disallowed  on  the  grounds  that  the  entries  were  not  authentic.  In  1954, 
after  further  investigation,  the  Veterans'  Administration  concluded  that 
DiSilvestro  had  falsified  his  records.     They  therefore  declared  a  for- 


"^See  notes  24  &  38  in]ra. 

238U.S.C.  §211(a)  (1964). 

3  405  F.2d  150  (2d  Cir.  1968). 

"^Sec  e.g.,  DiSilvestro  v.  United  States,  181  F.  Supp.  860  (E.D.N.Y.),  c^r(. 
denied  364  U.S.  825,  rehearing  denied,  364  U.S.  897,  rehearing  denied,  364  U.S.  917 
n960):  DiSilvestro  v.  United  States  Veterans'  Administration,  151  F.  Supp.  337 
(E.D.N.Y.  1957),  cert,  denied.  355  U.S.  935,  rehearing  denied.  355  U.S.  968  (1958)  ; 
DiSilvestro  v.  United  States  Veterans'  Administration,  132  F.  Supp.  692  (E.D.N.Y. 
1955)  aff'd  228  F.2d  516  (2d  Cir.),  cert,  denied,  350  U.S.  1009,  rchearvig  denied, 
351  U'.S  928  (1956).  For  a  fuller  account  of  the  earlier  history  of  the  DiSilvestro 
case  sec  F  Davis  Veterans'  Benefits,  Judicial  Revieiv,  and  the  Constitutional  Prob- 
lems of  "Positive"'  Government,  39  Ikd.  L.J.  183.  190-94  (1964). 

(288) 
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fciture  of  his  riyhls  as  a  veteran  and  (lelerniincd  that  he  owed  the 
Government  $2026.06  for  funds  already  paid  out  to  him.'' 

DiSilvestro's  every  effort  to  contest  this  action  in  the  courts  failed 
because  of  section  211(a)  and  its  predecessors."  Thereafter  the  Gov- 
ernment began  withholding  dividends  to  which  he  was  entitled  under  a 
National  Service  Life  Insurance  policy.'^  DiSilvcstro  seized  this  oppor- 
tunity to  reassert  his  claim.  He  brought  suit  seeking  (1)  the  withheld 
dividends,  (2)  setting  aside  of  the  revocation  of  his  disability  award, 
and  (3)  damages  resulting  from  the  wrongful  denial  of  medical  and 
hospital  care  by  the  Veterans'  Administration.^  The  last  two  claims 
were  dismissed  as  res  judicata."  With  regard  to  the  first,  the  district 
court  held  that  review  of  the  evidentiary  basis  of  an  affirmative  govern- 
ment claim  was  not  barred  by  section  211(a).  It  then  reviewed  the 
record  in  the  forfeiture  proceeding,  since  it  assumed  that  it  was  the  for- 
feiture, rather  than  the  initial  rerating  and  disallowance  of  the  award, 
that  created  the  Government's  alleged  right  of  setoff.  The  court  sus- 
tained the  administrative  finding  that  the  relevant  entries  in  the  record 
were  not  authentic,  but  granted  summary  judgment  for  DiSilvestro 
because  it  found  that  the  Government  failed  to  sustain  its  burden  of 
proof  that  he  had  the  capacity  to  form  the  intent  necessary  for  fraud  at 
the  time  the  records  were  altered. ^° 

On  appeal,  the  Second  Circuit  also  rejected  the  Government's  con- 
tention that  section  211(a)  should  have  been  held  to  bar  judicial  re- 
view.-^^  But  it  was  a  dubious  victory  for  DiSilvestro,  since  the  court 
went  on  to  agree  with  the  Government  that  its  setoff  right  was  created 
by  the  finding  that  payments  had  been  made  erroneously  and  did  not 
depend  on  the  forfeiture  proceeding  and  its  fmding  of  fraud.  The  dis- 
trict court  had  already  sustained  the  finding  that  the  records  were  not 
authentic.  Nevertheless,  the  case  was  remanded,  apparently  for  liie 
district  court  to  decide  whether  there  was  suljstantial  evidence  in  the 
record  to  support  the  finding  that  but  for  the  false  records  DiSilvestro 
would  not  have  been  granted  a  disability  award. ^^ 

Buried  in  this  curious  and  ironic  history  is  the  interesting  question 
whether  in  these  circumstances  the  statute  should  be  read  to  permit  the 

•^  405  F.2d  at  152.  While  a  rerating  merely  involves  a  redetermination  of  the  facts 
of  a  recipient's  case,  leading  to  the  conclusion  that  a  former  factual  determination  of 
his  status  was  erroneous,  forfeiture  is  a  statutory  penalty  for  misconduct.  The  current 
forfeiture  provisions  of  the  Veterans'  Benefits  Law  are  38  U.S.C.  §§3503-05   (1964). 

^  Sec,  e.g.,  cases  cited  note  4  supra. 

"f  A  statute  permits  the  Government  to  collect  overpayments  by  setoff  against 
"benefits  payable  pursuant  to  any  law  administered  by  the  Veterans'  Administration 
and  relating  to  veterans  .  .  .  ."  38  U.S.C.  §  3101(b)  (1964).  It  has  apparently  been 
assumed  that  this  authorizes  withholding  dividends  on  National  Service  Life  Insur- 
ance policies. 

8  DiSilvestro  v.  United  States,  268  F.  Supp.  516,  518  (E.D.N.Y.  1966). 

o/d.  at  519. 

10  405  F2d  at  153. 

11 W.  at  154-55. 

12/d.  at  155. 
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Government  to  enforce  a  money  judgment  without  the  basis  of  its 
claim  ever  being  subject  to  judicial  scrutiny.  On  this  point  the  courts 
are  divided. ^^ 

The  language  of  the  statute  clearly  bars  judicial  review  of  any 
action  of  the  Veterans'  Adtuinistration  denying  benefils,  Allhi)U}',li  the 
District  of  Columbia  Circuit  has  held  otlii'rwisc,^'  the  statute  wmiUl 
appear  to  bar  judicial  review  uf  the  revocation  or  foricitiiri'  of  Ik mlils. 
But  the  statute  may  be  read  to  cover  even  a  further  situation.  Where 
the  Government  pays  out  money  erroneously,  it  has  a  ri^^ht  to  recover 
it,  even  in  the  absence  of  a  statute  creating  such  a  right. ^''  It  is  not  clear 
from  the  language  of  the  statute  whether  or  not  Congress  intended  to 
bar  judicial  review  of  the  legal  and  factual  determinations  of  the  Admin- 
.istration  underlying  such  an  affirmative  governmental  claim.  Nor  is 
the  question  resolved  by  the  legislative  history  of  the  section. 

There  is  now  little  doubt  of  the  constitutionality  of  barring  judicial 
review  of  administrative  decisions  granting  or  denying  benefits.^°  An 
explicit  no-review  section  has  been  a  feature  of  the  scheme  of  the 
Veterans'  Administration  ever  since  its  inception,  and  attacks  on  the 
section  have  not  been  successful.-^^  But  there  are  very  serious  doubts 
about  the  propriety  of  denying  judicial  review  of  administrative  de- 
cisions giving  the  Government  a  right  of  recovery.^®  Such  doubts  can- 
not be  dispelled  simply  because,  as  was  the  case  in  DiSilvestro,  the  same 
determinations  of  which  review  is  sought  would  properly  be  unreview- 
able were  the  question  limited  to  the  denial  or  revocation  of  benefits. 
When  in  1953  the  Veterans'  Administration  determined  that  payments 
to  DiSilvestro  had  been  made  erroneously,  he  lost  the  right  to  further 
benefits.  The  loss  of  this  right  was  unreviewable."  The  same  finding 
created  a  right  of  recovery  in  the  Government  for  payments  already 

^^See  United  States  v.  Gibson,  207  F.2d  161  (9th  Cir.  1953)  (pcrmiuing  review), 
rei/d  on  other  grounds,  225  F.2d  807  (9th  Cir.  1955)  ;  Gongora  v.  United  States, 
183  F.  Supp.  872  (D.D.C.  1960)  ;  United  States  v.  Lawrence,  154  F.  Supp.  454 
(D.  Mont.  1957);  United  States  v.  Owens,  147  F.  Supp.  309  (E.D.  Ark.  1957); 
Hormel  v.  United  States,  123  F.  Supp.  806  (S.D.N.Y.  1954)  ;  cf.  Tracy  v.  Gleason, 
379  F.2d  469  (D.C.  Cir.  1967).  But  see  United  States  v.  Mroch.  88  F.2d  888  (6th 
Cir.  1937)  (refusing  review)  ;  United  States  v.  Oxner,  229  F.  Supp.  58  (E.D. 
Ark.  1964)  ;  United  States  v.  Rhode,  189  F.  Supp.  842  (D.S.D.  1960)  ;  United  States 
V.  Crockett.  158  F.  Supp,  460  (D.  Me,  1958)  ;  United  States  v.  Perry,  141  F.  Supp, 
443  (E.D.N.C.  1956). 

"Tracy  v.  Gleason,  379  F.2d  469  (D.C.  Cir.  1967);  81  Harv.  L.  Rev.  1861 
(1968). 

"United  States  v.  Wurts,  303  U.S.  414,  415  (1938);  Grand  Trunk  W.  Ry.  v. 
United  States,  252  U.S.  112,  120-21  (1920)  ;  DiSilvestro  v.  United  States,  405  F.2d 
150,  155  (1968)  ;  Stone  v.  United  States,  286  F.2d  56,  58-59  (8th  Cir.  1961). 

"Lynch  v.  United  States,  292  U.S.  571,  577  (1934)  ;  L.  Jaffe,  Judicial  Control 
OF  Administrative  Action  382-83  (1965).  But  see  F,  Davis,  Veterans'  Benefits, 
Judicial  Review,  and  the  Constitutional  Problems  of  "Positive"  Government,  39  Ind. 
L.J.  183  (1964)  ;  c/.  Reich,  The  New  Property,  73  Yale  L.J.  733,  785-86  (1964). 

"See,  e.g..  Strong  v.  United  States,  155  F.  Supp.  468  (D.  Mass.  1957),  appeal 
dismissed,  356  U.S.  226  (1958). 

18  See  text  accompanying  note  45  infra, 

i^But  see  Tracy  v.  Gleason,  379  F.2d  469  (D.C.  Cir.  1967). 


605 


1969]  VETERANS'  BENEFITS  291 

made.  To  deny  judicial  review  to  the  extent  of  scrutinizing  the  record 
to  see  if  the  result  was  supported  by  substantial  evidence  (which  was 
what  the  court  required  in  DiSihcstro)  might  constitute  a  deprivation 
of  property  without  due. process  of  law.  The  correct  reading  of  the 
statute,  therefore,  is  one  whicli  avoids  this  question. 

A.  The  Language  and  Legislative  History  of  the  No-Revieiv  Clause 

Section  211(a)  is  the  latest  version  of  section  5  of  the  Economy 
Act  of  1933,  which  created  the  present  Veterans'  Administration.  The 
language  of  the  Act  was  very  broad : 

All  decisions  rendered  by  the  Administrator  of  Veterans' 
Affairs  under  the  provisions  of  this  title  .  .  .  shall  be  final 
and  conclusive  on  all  questions  of  law  and  fact,  and  no  other 
ofHcial  or  court  of  the  United  States  shall  have  jurisdiction  to 
review  by  mandamus  or  otherwise  any  such  decision.^" 

A  broader  statute,  not  limited  to  the  provisions  of  the  1933  Act,  was 
enacted  in  1940,  using  slightly  different  language : 

Notwithstanding  any  other  provisions  of  law  ,  .  .  the  de- 
cisions of  the  Administrator  of  Veterans'  Affairs  on  any  ques- 
tion of  law  or  fact  concerning  a  claim  for  benefits  or  payments 
under  this  or  any  other  Act  administered  by  the  Veterans' 
Administration  shall  be  final  and  conclusive  and  no  other 
oflficial  or  any  court  of  the  United  States  shall  have  power  or 
jurisdiction  to  review  any  such  decisions.'^ 

In  1957,  with  the  consolidation  of  the  Veterans'  Benefits  legislation,  the 
■two  prior  versions  of  the  statute  were  replaced  by  the  current  section 
211(a)." 

These  changes  in  language  are  not  very  significant,  and  courts 
have  paid  them  little  attention.^^  They  certainly  have  no  obvious 
bearing  on  the  question  of  reviewability  of  afifirmative  governmental 
claims. 

The  accompanying  legislative  history  is  not  much  more  helpful. 
The  Economy  Act  of  1933  was  passed  under  crisis  conditions  with  al- 


20  Act  of  Mar.  20,  1933,  ch.  3,  §  5.  48  Stat.  9. 

21  Act  of  Oct.  17,  1940,  ch.  893,  §  11,  54  Stat.  1197. 

22 Veterans'  Benefits  Act  of  1957,  Pub.  L.  No.  85-S6,  §211  (a),  71  Stat.  92.  as 
amended,  38  U.S.C.  §  211(a)  (1964),  The  Congressional  reports  express  the  view  that 
the  change  was  merely  one  of  consolidation;  they  give  no  indication  of  any  change 
in  the  purpose  of  §211  (a).  See  H.R.  Rep.  No.  279,  85th  Cong..  1st  Sess.  1  (1957)  ; 
S.  Rep.  No.  332,  85th  Cong.,  1st  Sess.  1  (1957). 

^^See,  e.g.,  Hahn  v.  Gray,  203  F.2d  625  (D.C.  Cir.  1953)  (contention  that  1940 
amendment  was  intended  to  mitigate  harshness  of  1933  act  by  permitting  review 
in  some  circumstances  rejected).  But  see  Hospoder  v.  United  States,  209  F.2d  427 
(3d  Cir.  1953)  (omission  of  reference  to  mandamus  in  1940  act  taken  as  permitting 
review  in  some  circumstances). 
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most  no  Icgislnlivc  considcral ion. ''•''*  It  lias  been  sn^^gcstccl  that  one 
imnicdiatc  pnr[)()sc  in  (k-nyiiij^"  judicial  review  was  a  critical  need  for 
governmental  economy."''^  ICven  if  this  is  true,  denial  of  judicial  review 
was  already  an  accepted  lealmx  of  veh^rans'  benefits  law,  and  rellecled 
more  permanent  administrative  pf)licy.-"  When  amimlment  of  tlic 
no-review  provisions  was  ronlemplaled  in  1952,  llie  AdminislriUor 
wrote  a  letter  to  the  snlicdmmittee  considering  tlie  anu'iidment,  which 
set  forth  both  the  policy  beliind  the  existing  law  and  the  reasons  for  its 
retention.'^  The  letter  liist  ontlitied  as  "the  i)olicy  of  tlie  Government" 
the  old  maxim  that  ihere  is  nf)  right  to  judicial  review  of  the  denial  of 
governmental  "bounty."  '"  The  more  concrete  reasons  offered  were 
that  the  administration  of  veterans'  benefits  involved  questions  of  great 
technical  complexity  which  an  agency  could  handle  more  adequately  and 
with  greater  uniformity  than  could  the  courts;  and  that  allowing  judicial 
review  would  be  costly,  both  in  terms  of  the  burden  on  the  courts  and 
the  expense  of  defending  the  suits. 

This  policy  analysis  does  little  to  answer  the  question  whether  the 
no-review  clause  was  intended  to  apply  in  situations  where  the  Govern- 
ment is  seeking  affirmative  relief.  Insofar  as  it  indicates  a  broad 
policy  of  barring  review,  it  suggests  that  no  determination  of  the 
Veterans'  Administration  should  ever  be  reviewable.  On  the  other 
hand,  it  is  difficult  to  see  how  a  narrow  exception  to  the  broad  rule, 

2-*  The  1933  Act  was  introduced  in  the  House  in  the  afternoon  of  Friday,  March 
10.  It  was  considered  in  committee  for  5  minutes.  The  next  day  it  was  debated  for 
2  hours  and  passed.  77  Cong.  Rec.  198,  223  (1933).  It  received  little  more  consid- 
eration in  the  Senate,  although  it  was  there  stated  that  §  5  "gives  to  the  Veterans' 
Administration  only  such  authority  as  the  Administrator  now  has."    Id.  234. 

The  1940  Act  received  little  more  consideration.    An  objection  to  the  no-review 
clause  was  silenced  by  the  answer  that  such  an  objection  might  destroy  the  entire 
bill,  and  that  the  bill  contained  important  benefit  provisions  which  must  be  passed. 
86  Cong.  Rec.  13490   (1940).    It  was,  however,  explained  in  the  Senate  that 
the  bill  only  confirms  what  has  been  the  accepted  belief  and  conviction,  that 
with  respect  to  any  pension,  [or]  gratuity,   .   ,    .  there  is  no  right  of  action 
in  the  courts  ....    It  is  not  so  much  a  limitation  as  a  restatement  of  what 
is  believed  to  be  the  law  upon  the  question. 
Id.  13383.    The  debate  in  the  House  added  that 

[the  provision]  is  desirable  for  the  purpose  of  uniformity  and  to  make  clear 
what  is  believed  to  be  the  intention  of  Congress  that  the  various  laws  shall 
be  uniformly  administered  in  accordance  with  the  liberal  policies  governing  the 
Veterans'  Administration. 
Id.  13491. 

~'^Sce  F.  Davis,  Veterans'  Benefits,  Judicial  Review,  and  the  Constitutional 
Problems  of  "Positive"  Government,  39  Inu.  L.J.  183,  188  (1964):  "Times  were 
difiicult,  and  it  was  thought  that  the  country  could  not  afford  to  waste  money  and 
time  quibbling  over  legal  technicalities  in  court."  While  this  may  be  a  satisfactory 
explanation  of  the  features  of  the  1933  act  which  reduced  existing  benefits,  it  appears 
there  may  have  been  other  reasons  for  tlic  no-review  provision  even  in  1933.  See 
note  24  siipra. 

20  See  note  24  supra. 

27  Hearings  on  H.R.  360,  478,  2442  &  6777  Before  a  Siihcomm.  of  the  House 
Comm.  on  Veterans'  Affairs,  82d  Cong.,  2d  Sess.  at  1961-63  (1952)  [hereinafter 
cited  as  1952  Hearings], 

28  See  notes  24,  38  &  text  accompanying  notes  38-43  infra. 
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limited  to  sitiKilioiis  in  which  the  Government  seeks  a  money  jndgment, 
would  run  counter  to  the  slated  policies.  While  a  payment  may  be 
"bounty"  when  made,  it  is  the  property  of  the  veteran  when  the  Govern- 
ment seeks  thereafter  to  recover  it.  Moreover,  the  volume  of  such  cases 
would  presumably  be  very  small,  involving  little  expcnse.^^  No  inter- 
ference with  the  Veterans'  Administration's  evolved  standards  for  deal- 
ing with  the  difficult  technical  problems  presented  need  be  feared;  the 
scope  of  judicial  review  can  be  limited  to  the  Government's  right  to 
recovery,  without  aflfecting  the  veteran's  right  to  receive  benefits  in 
the  future. 

Furthermore,  the  language  of  the  statute  is  readily  susceptible  to 
the  creation  of  such  an  exception.  Most  of  the  courts  which  have  held 
for  the  Government  on  this  issue  have  simply  accepted  the  breadth  of 
the  statute  as  controlling  this  and  every  other  situation.^"  However, 
those  courts  which  have  permitted  judicial  review  have  had  no  difficulty 
with  the  statutory  language.  The  usual  argument  is  that  where  the 
Government  seeks  to  recover  payments  already  made,  this  does  not  in- 
volve a  "claim"  within  the  meaning  of  the  statute.  Consequently,  the 
underlying  decision  of  the  Veterans'  Administration  is  not  within  the 
no-review  provision.^^  This  argument  is  serviceable  rather  than  con- 
vincing. While  it  is  true  that  a  government  claim  is  not  a  "claim" 
within  the  meaning  of  the  statute,  review  of  the  evidentiary  basis  of  the 
Government's  claim  necessarily  involves  examination  of  a  prior  decision 
"of  the  Administrator  on  [a]  question  of  law  or  fact  concerning  a  claim 
of  benefits."  ^^  A  possible  response  to  this  contention  is  that  once  the 
court  finds  that  the  claim  before  it  is  not  within  the  meaning  of  the 
statute,  the  statute  becomes  inapplicable,  and  the  court  need  not  be  con- 
cerned that  it  Is  in  fact  reviewing  a  prior  decision  of  the  Administrator. 
The  resolution  of  the  issue  should  not,  however,  turn  on  such  niceties. 
The  essential  point  is  that,  for  the  purposes  of  a  defendant  trying  to 
secure  judicial  review  of  a  government  claim  against  him,  the  language 
of  the  statute  is  by  no  means  fatally  unpliable. 

28  In  fiscal  1965,  the  Board  of  Veterans'  Appeals  disposed  of  22,798  claims. 
16,784  of  these  were  denied.  Administrator  of  Veterans  Affairs,  Annual  Report 
1965,  table  91,  at  309  (1965).  In  the  1952  hearings,  it  was  estimated  that  the  Board 
of  Appeals  was  at  that  time  hearing  approximately  52,000  cases  a  year.  The  Adminis- 
trator declared  himself  unable  to  estimate  how  many  of  these  cases  would  be  appealed 
to  the  courts  if  all  Veterans'  Administration  decisions  were  made  reviewable.  1952 
Hearings  1963.  Representative  Ervins  was  willing  to  guess  that  about  1,000  cases 
would  be  appealed  to  the  courts  if  the  law  were  changed.  Id.  1991.  Evidently, 
a  rule  universally  adopted  in  1969  that  Administration  decisions  underlying  affirmative 
government  claims  were  entitled  to  judicial  review  would  not  flood  the  federal  courts 
with  excessive  litigation. 

so  See,  e.g.,  United  States  v.  Mroch.  88  F.2d  888  (6th  Cir.  1937)  ;  United  States 
v.  Oxner.  229  F.  Supp.  58  (E.D.  Ark.  1964)  ;  United  States  v.  Rhode,  189  F.  Supp. 
842  (D.S.D.  1960). 

^^See,  e.g.,  United  States  v.  Gibson,  207  F.2d  161  (9th  Cir.  1953),  rci/d  on  other 
grounds,  225  F.2d  807  (9th  Cir.  1955)  ;  United  States  v.  Lawrence,  154  F.  Supp.  454 
(D.  Mont.  1957);  Hormel  v.  United  States.  123  F.  Supp.  806  (S.D.N.Y.  1954);  cf. 
Tracy  v.  Gleason,  379  F2d  469  (D.C.  Cir.  1967). 

3=38  U.S.C.1 211(a)  (1964). 
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B.  Rcviczvabllily:  rrcsimipihdy  and  Constitutionally  Required 

On  the  wliolc,  tlic  opinions  which  have  allowed  review  of  Veterans' 
Administration  decisions  miderlying  afTirmative  government  claims 
have  not  hcen  distinj^nished  hy  de])lh  of  analysis.  It  is  tempting  to  re- 
gard these  cases  as  nolhiiig  more  than  iiliislralions  of  Professor  Davis's 
remark  that  "a  court  wilh  a  strong  enough  will  to  corrci  t  what  it  he- 
lieves  to  he  injustice  can  usually  contrive  a  way  around  even  a  statutory 
withdrawal  of  the  court's  jurisdiction."  ""  Even  courts  faced  with  suits 
clearly  harrcd  hy  section  21 1  (a)  often  supplement  their  reliance  on  the 
section  with  an  alternative  holding  that  the  veteran  would  lose  on  the 
merits. ^^  Decisions  which  refuse  to  apply  section  211(a)  to  govern- 
ment claims  generally  make  very  clear  their  disagreement  with  the 
merits  of  the  administrative  determinations  involved.^"*  DiSilvesiro  was 
exceptional  in  this  respect:  despite  the  fact  that  the  court  insisted  on 
judicial  review,  DiSilvestro's  claim  was  a  weak  one,  and  the  case  was 
remanded  for  determination  of  an  issue  on  which  he  was  almost  hound 
to  lose.^" 

There  arc  of  course  grounds  for  decision  other  than  the  immediate 
hardship  in  a  given  individual  case.  Professor  Jaffe  has  written  that 
"an  individual  whose  interest  is  acutely  and  immediately  affected  by  an 
administrative  action  presumptively  has  a  right  to  secure  at  some  point 
a  judicial  determination  of  its  validity."  ^"^  Such  a  presumption  in  most 
veterans'  benefit  cases  is  destroyed  by  the  existence  of  section  211(a). 
But  the  statute  is  a  codification  of  the  old  notion  that  dispensation  of 
government  largesse  need  not  be  subject  to  judicial  process.^^  The 
presumption  must  therefore  revive  at  the  periphery  of  the  statute's 
coverage,  in  the  absence  of  any  conflict  with  the  section's  other  adminis- 
trative policies.  This  is  most  clearly  true  in  the  case  in  which  the 
Government  is  pressing  its  claim  against  a  veteran.  In  this  situation, 
there  is  no  question  of  the  receipt  of  any  bounty,  and  a  most  palpable 
interest  of  the  individual  is  affected :  an  attempt  is  being  made  to  extract 
a  money  judgment  from  him. 

Akin  to  the  presumption  of  reviewability  are  some  vaguely  defined 
constitutional  limitations  on  the  lengths  to  which  Congress  can  go  in 

83  4  K.  Davis,  Administrative  Law  Treatise  §28.15,  at  78  (1958). 

^*See,  e.g.,  Hahn  v.  Gray,  203  F.2d  625  (D.C.  Cir.  1953).  Contra.  Tracy  v. 
Gleason,  379  F.2d  469  (D.C.  Cir,  1967)  (review  of  forfeiture  allowed  where  forfeiture 
was  based  on  failure  of  veteran  confined  as  a  homicidal  lunatic  to  fill  out  and  return 
questionnaire). 

^^See,  e.g.,  United  States  v.  Gibson,  207  F2d  161  (9th  Cir.  1953),  retfd  on  other 
grounds,  225  F.2d  807  (9th  Cir.  1955)  (record  failed  to  show  dual  payments  were 
made  on  account  of  administrative  oversight) ;  United  States  v.  Owens,  147  F.  Supp, 
309  (E.D.  Ark.  1957)  (record  failed  to  sustain  claim  that  veteran  knowingly  misstated 
income  since  V.A.  income  reporting  form  did  not  make  clear  that  income  from  credit 
sales  was  to  be  reported  at  time  of  sale  and  not  of  receipt) ;  Gongora  v.  United 
States,  183  F,  Supp.  872  (D.D.C.  1960)  (Government's  contention  that  plaintiff's  hus- 
band had  not  been  in  the  army  rejected  because  a  certificate  that  he  had  been  in  the 
army  was  submitted  after  the  V.A.  ruling). 

30  Sec  text  accompanying  note  12  SMpra. 

8^L.  jAFfE,  Judicial  Contkol  of  Administrative  Actiok  336  (1965). 

^^See  note  24  supra;  1952  Hearings  1973-81. - 
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denying  judicial  review  of  administrative  action.  The  law  on  this 
question  cannot  be  stated  with  much  confidence.  The  Government 
almost  never  seeks  to  move  against  individual  interests  while  attempting 
to  block  judicial  review.  Occasionally  it  does  so,  almost  fortuitously, 
in  cases  involving  relatively  minor  interests;  such  is  the  case  with  re- 
covery of  overpayments  of  veterans'  benefits.  In  these  cases  courts  do 
not  give  much  attention  to  the  enormously  com[)lcx  issues  of  principle 
involved.^**  While  this  may  not  be  a  very  serious  failure,  a  greater 
awareness  of  the  problem,  even  if  it  is  unlikely  to  produce  definitive 
answers  to  the  questions  involved,  supports  a  reading  of  section  211(a) 
which  avoids  constitutional  doubts. 

Relatively  settled,  though  frequently  attacked,*"  is  the  proposition 
that 

[t]he  United  States  is  not,  by  the  creation  of  claims 
against  itself,  bound  to  provide  a  remedy  in  the  courts.  It  may 
withhold  all  remedy  or  it  may  provide  an  administrative 
remedy  and  make  it  exclusive,  however  mistaken  its  exercise.*^ 

The  basis  of  this  doctrine  is  highly  theoretical.'*^  It  seems  to  lie  partly 
in  the  notion  that  where  Government  performs  functions,  the  nature  and 

36  The  §211  (a)  cases  which  considered  the  constitutional  issue,  see,  e.g.,  United 
States  V.  Lawrence,  154  F.  Supp.  454  (D.  Mont.  1957)  ;  United  States  v.  Owens, 
147  F.  Supp.  309  (E.D.  Ark.  1957)  ;  Hormcl  v.  United  States,  123  F.  Supp.  806 
(S.D.N.Y.  1954),  have  tended  to  treat  it  in  fairly  general  terms.  The  most  thorough 
discussion  is  in  Owens,  which  argues  that  barring  review  of  government  claims  would 
open  the  door  to  administrative  arbitrariness  and  discrimination,  that  allowing  the  Gov- 
ernment to  be  the  judge  of  its  own  case  would  "be  repugnant  to  fundamental  notions  of 
fair  play,"  and  that  the  statute  should  be  construed  to  avoid  constitutional  "doubts." 
^^See,  e.g.,  F.  Davis,  Veterans'  Benefits,  Judicial  Review,  and  the  Constitutional 
Problems  of  "Positive"  Government,  39  Ind.  L.J.  183  (1964)  ;  cf.  Reich,  The  New 
Property,  73  Yale  L.J.  733  (1964)  ;  Van  Alstjme,  The  Demise  of  the  Right-Privilege 
Distinction  in  Constitutional  Laiv,  81  Harv.  L.  Rev.  1439  (1968). 
4iDismuke  v.  United  States,  297  U.S.  167.  171-72  (1936). 

•*2  It  is  frequently  pointed  out  that  it  does  not  correspond  very  closely  with  real 
life.  During  the  hearings  on  the  proposed  amendment  to  the  no-review  provision  in 
1952,  Representative  Rogers  stated: 

I  cannot  get  my  thinking  to  the  place  where  if  a  man  goes  into  the  defense 
of  this  country  and  gets  a  leg  shot  off  or  gets  some  disease  or  some  injury, 
tliat  the  Government  is  giving  him  anything,  because  he  gave  up  quite  a  bit. 
As  a  matter  of  fact,  the  consideration  that  he  is  paid  from  what  I  think 
would  ripen  into  a  right  is  more  than  is  present  in  most  contract  situations. 
1952  Hearings  1986. 

In  discussing  the  kindred  notion  that  administrative  remedies  in  the  dispensing 
of  benefits  presumptively  exclude  judicial  review,  Professor  Jaffe  states: 

The  notion  of  "privilege"  is  in  this  context  a  perversion  of  thought  and 
of  language.  Pensions  and  annuities  are  created  under  a  system  of  law,  usually 
for  service  given  or  other  sufficient  reason;  they  are  paid  out  of  the  tax 
funds  to  which  all  individuals  including  the  claimants  have  contributed.  As 
Government  takes  over  more  and  more  services  and  amenities,  and  to  finance 
them  takes  a  larger  and  larger  part  of  the  citizen's  dollar,  it  is  both  absurd 
and  dangerous  to  look  upon  these  services  as  "privileges."  It  is  precisely 
in  a  field  such  as  this,  in  which  vast  numbers  of  the  citizenry  are  deeply 
affected  in  their  daily  life,  that  the  rule  of  law  is  most  pertinent.  Though  it 
may  be  appropriate  in  certain  situations  to  exclude  judicial-  review,  it  is  not 
sound  to  infer  exclusion  on  the  basis  that  the  claim  is  a  "privilege," 
Jaffe,  jwpro  note  37,  at  369. 
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manner  of  wln'cli  are  not  constilntionally  compelled,  and  especially  where 
such  functions  consist  of  ^'ivin^-  out  what  is  thought  to  be  in  the  nature 
of  charity,  it  may  provide  for  their  execution  in  whatever  way  it 
chooses.'*^  Similarly  the  recipient  of  benefits  is  not  thouj;lit  to  have  a 
claim  on  the  attention  of  the  courts  whieli  reaches  constitutional  dimen- 
sions. Nothinj^  is  being  lakin  from  him;  he  is  not  being  nnde  to  do 
anything.  He  is  simi)ly  complaining  to  (he  court  that  thr  ( iovfrnmeiit 
will  not  give  him  "bounty." 

Whatever  the  merits  of  this  theory,  its  applicability  is  open  to 
question  in  the  case  of  a  statute  barring  judicial  review  of  a  Govern- 
ment claim  for  recovery  of  overpayments.  United  States  v.  Rhode, 
one  of  the  cases  upholding  the  application  of  section  211(a)  to  the 
recovery  of  overpayments  by  the  Government,  states  that  "[vjested 
rights  are  not  involved  in  this  case.  The  record  deals  with  overpayment 
of  a  veteran's  benefit.  Such  benefits  are  gratuities."  "  The  suggestion 
apparently  is  that  the  status  of  the  veteran's  claim  to  amounts  in  his 
possession  corresponding  to  those  already  received  as  benefits  is  no 
different  than  that  of  his  claim  to  receive  benefits  in  the  future:  the 
Veterans'  Administration  can  dispose  of  either  without  judicial  review. 
This  poses  the  question  whether  the  government  claim  is  to  be  seen 
merely  as  a  kind  of  accounting  adjustment  or  as  a  cause  of  action  for 
the  recovery  of  money.  The  Government  is  authorized  by  statute  to 
recover  overpayments  by  charging  them  against  funds  in  its  possession 
which  it  would  otherwise  pay  out;  it  is  therefore  not  immediately  com- 
pelled to  go  to  court.  It  may  be  argued  that  since  it  could  proceed 
without  a  court,  there  should  be  no  requirement  of  judicial  review  of 
the  merits  when,  for  some  reason,  it  chooses  to  seek  a  judgment.  But 
the  fact  that  the  Government  does  proceed  by  seeking  a  judgment  from 
a  court  must  itself  make  a  difTerence.  If  the  notions  of  due  process  and 
of  the  nature  of  the  judicial  function  mean  anything,  they  must  require 
a  court  to  examine  questions  of  law,  including  the  question  of  tlie  sub- 
stantiality of  the  evidence  underlying  the  judgment  it  is  being  asked  to 
give,  where  no  other  court  has  yet  done  so.*** 

Furthermore,  where  the  Government  does  proceed  by  self-help,  as 
in  DiSilvestro,  it  is  not  clear  that  judicial  review  is  not  required. 
Professor  Hart  puts  the  question  but  never  really  answers  it.*°    The 

■*3Van  Alstyne,  supra  note  40,  at  1442  n.ll. 

•"189  F.  Supp.  842,  844  (D.S.D.  1960). 

*5  See  Hart,  The  Power  of  Congress  to  Limit  the  Jurisdiction  of  Federal  Courts: 
An  Exercise  in  Dialectic,  66  Harv.  L.  Rev.  1362,  1375-79  (1953);  cf.  Jaffe,  siipra 
note  37,  at  384: 

We  can  then  conclude  that,  when  a  person  is  the  object  of  an  administra- 
tive order  which  will  be  enforced  by  a  writ  levying  upon  his  property  or 
person,  he  is  at  some  point  entitled  to  a  judicial  test  of  legality. 

Suppose  Congress  authorizes  a  program  of  direct  action  by  Government 
officials  against  private  persons  or  private  property.  Suppose,  further,  that  it 
not  only  dispenses  with  iudicial  enforcement  but  cither  limits  the  iurisdiction 
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interest  of  the  injured  individual  is  the  same,  regardless  of  whether  the 
Government  sues  him  or  withholds  other  funds  and  compels  him  to 
sue  it.  But  where  the  individual  is  suing  the  Govcnnnent,  he  must 
overcome  the  obstacle  presented  by  the  doctrine  of  sovereign  inmiunity." 
The  usual  form  of  such  litigation  is  a  suit  for  National  Service  Life 
Insurance  dividends,  which  is  specifically  authorized  by  statute.*^  Sec- 
tion 21 1  (a)  may  be  read  as  an  exception  to  such  autliorization.  Since 
the  suit  is  clearly  a  suit  for  money  against  the  United  States,  it  falls 
in  the  area  where  the  much  criticized  doctrine  of  sovereign  immunity 
is  still  thought  to  have  the  most  vitality.'*'*  But  to  deny  judicial  review 
would  be  to  rely  on  the  power  of  Congress  to  regulate  the  jurisdiction 
of  the  federal  courts,  and  on  the  doctrine  of  sovereign  immunity,  to 
reach  a  result  which  courts  should  properly  take  pains  to  avoid:  it 
would  establish  the  constitutional  power  of  the  Government,  at  least  in 
some  circumstances,  to  deprive  an  individual  of  vested  rights  without 
judicial  process.  The  technique  of  statutory  construction  is  readily 
available  to  avoid  such  a  holding,  and  it  should  be  used.''" 

Conclusion 

The  proper  construction  of  section  211(a)  is  one  which  permits 
judicial  review  of  government  claims  of  prior  erroneous  payment.  This 
raises  the  question  whether  a  judicial  decision  favorable  to  the  veteran 
should  also  bind  the  Veterans'  Administration  concerning  prospective 
payments  to  the  veteran.  If  DiSilvestro  had  established  that  tlie  record 
did  not  contain  substantial  evidence  that  the  relevant  records  were  not 

of  the  federal   courts   to  inquire  into  what  the   officials   do  or   denies    it 

altogether. 
Hart,  siipra  note  45,  at  1387. 

Professor  Hart  goes  on  to  suggest  that  the  answer  is  that  tlie  court  should  examine 
the  Government's  action  on  the  merits,  and  if  it  is  invalid  to  declare  the  jurisdictional 
limitation  invalid  and  proceed  under  its  general  grant  of  jurisdiction.  Id.  But  this 
argument  does  not  face  the  problems  raised  by  the  situation  in  which  the  individual's 
complaint  is  one  that  will  only  be  satisfied  by  the  payment  of  money  by  the  Govern- 
ment, and  in  which  the  doctrine  of  sovereign  immunity  may  therefore  be  applicable. 

*''  See  generally  Jaffe,  supra  note  37,  at  197-231 ;  Carrow,  Sovereign  Immunity  in 
Administrative  Law — o  New  Diagnosis,  9  J.  Pub.  L.  1  (1960). 

48  38U.S.C.  §784  (1964). 

*^E.g.,  Dugan  v.  Rank,  372  U.S.  609  (1963).  But  see  Carrow,  supra  note  47,  at 
13-17. 

50  C/.  Lynch  v.  United  States,  292  U.S.  571  (1934).  The  beneficiaries  of  govern- 
ment insurance  policies  sued  for  amounts  due  thereunder.  The  Economy  Act  of  1933 
had  repealed  all  acts  pertaining  to  the  insurance  policies  involved.  The  question  was 
whether  the  beneficiaries  had  thus  been  deprived  of  property  without  due  process  of 
law,  although  reference  was  also  made  to  the  fifth  amendment  prohibition  on  taking 
property  without  just  compensation.  The  Court  held  that  the  policies  were  contracts 
creating  vested  rights.  It  distinguished  between  the  rights  and  the  remedy.  While 
the  Government  could  withdraw  its  consent  to  be  sued  without  (in  a  constitutional 
sense)  impairing  the  rights  involved,  the  Court  held  that  Congress  intended  to  abrogate 
the  right  rather  than  to  withdraw  the  remedy,  and  it  therefore  held  for  the  beneficiaries. 
The  curious  reasoning  is  a  good  example  of  the  reluctance  of  courts  to  ascribe  to 
Congress  an  intent  to  use  the  doctrine  of  sovereign  immunity  to  make  ineffective  what 
would  nthprwise  be  constitutional  richts.    Hart-ji</>ro  note  45.  at  1371. 
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VETERANS'  BENEFITS,  JUDICIAL  REVIEW.  AND  THE 
CONSTITUTIONAL  PROBLEMS  OF^OSITIVE"  GOVERNMENT 

Frederick  DAvisf 

If  a  chartered  commercial  bank  refused  to  honor  a  depositor's  check 
because  of  an  illegality  in  some  collateral  transaction,  or  because  of  the 
low  state  of  the  depositor's  morals,  legal  redress  for  the  victim  would  be 
swift  and  sure.  Similarly,  a  resolution  by  corporate  directors  limiting 
dividend  distributions  to  shareholders  who  are  willing  to  execute  loyalty 
affidavits  might  not  be  expected  to  survive  a  representative  suit  brought 
by  those  aggrieved.  Yet,  at  least  in  the  theoretical  sense,  a  veteran  can 
currently  be  denied  benefits  solely  on  grounds  almost  as  in"elevant  and 
arbitrary  as  those  hypothesized  above. 

This  anomalous  gap  in  the  celebrated  "American  system  of  justice"^ 
has  received  scant  attention  from  either  courts  or  commentators,  although 
it  cries  for  refonn."  Moreover,  even  a  casual  review  of  the  judicial  and 
legislative  attitude  towards  benefits  claimants  suggests  that  such  attitudes 
arc  shajjed  more  by  moralistic  reservations  concerning  the  desirability  of 
such  programs  in  the  first  place  than  they  are  by  allegiance  to  the  con- 
cept of  "equal  justice  under  law." 

The  absence  of  a  substantial  body  of  law  dealing  with  benefits  claims 
in  American  administrative  law  is  contrary  to  the  experience  of  such  con- 

t  Professor  of  Law,  Emory  University.  ' 

1.  The  characterization  of  a  tradition  which  refuses  to  approve  of  administrative 
illegality,  however  manifested,  as  the  "American  system  of  justice"  is  eloquently  set 
forth  in  an  old  California  decision:  "(UJnder  the  American  system  of  justice  it  is  the 
policy  of  our  law  that  a  person  should  not  even  be  deprived  of  a  permit  .  .  .  without 
a  fair  and  impartial  hearing.  ..."  Irvine  v.  State  Bd.  of  Equalization,  40  Cal.  App. 
2d  280,  104  P.2d  847,  850  (1940). 

2.  The  following  cases  hold  that  even  if  tlie  action  of  the  Veterans'  Administra- 
tion (hereinafter  referred  to  as  V.A.)  is  arbitrary  and  capricious,  no  relief  is  available 
under  the  "no-review"  clause.  38  U.S.C.  §  211(a)  (1958).  Sinlao  v,  United  States, 
271  F.2d  846  (D.C.  Cir.  1959)  ;  Hahn  v.  Gray,  203  F.2d  625  (D.C.  Cir.  1953)  ;  Van 
Home  V.  Hines,  122  F.2d  (D.C.  Cir.  1941).  See  also  Letter  From  Mr.  G.  H.  Hyde, 
Chief,  Benefits  and  Facilities  Section  of  the  V.A.  Regional  Center  at  St.  Paul,  Minn., 
to  Martin  Weeks,  of  Vermillion,  S.  D.,  April  6,  1961,  in  connection  with  the  claim  of 
Mr.  Kemieth  Steinmasel  (see  discussion  in  notes  63-79  infra  and  accompanying  text)  : 
"I  regret  that  Congress  in  writing  the  law  provided  no  escape  for  this  office  from  the 
decision  made  here." 
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tiiiciilal  JMiropcaii  coiiiidios  as  iM-aiicc."  Jii  fad,  it  may  l)c  suggested  that 
in  France,  and  on  the  Conlini-nt  generally,  administrative  law  tends  to 
reflect  a  genm'ne  concern  for  jnstice  in  the  administration  of  social  Ixinefit 
and  welfare  programs.*  In  the  United  Slates,  on  the  other  hand,  the  pri- 
mary concern  has  heeu  with  (he  regtilalioii  of  business  excesses,  while 
preserving  a  maximum  ciiliepreiKtiial  frinlom,  and  Ihe  eiilablishmint  of 
limitations  on  the  discrdion  exi-rcised  in  the  alhx'ation,  of  lesonrci-s.  One 
result  is  that  in  the  Unih'd  States  few  attorneys  and  even  fewer  law  stu- 
dents have  ever  been  conlronted  with  the  unique  legal  problms  presented 
by  benefits  clainianls.  Similarly,,  despite  the  widely  heralded  advent  of 
the  welfare  state  in  Britain,  administrative  law  problems  in  that  country 
have  centered  mainly  uikhi  property  control'  and  occupational  licensing,® 
and,  as  might  be  expected,  British  courts  have  approached  the  "benefits" 
or  "status"  problems  with  comparable  artlessness/ 

The  differing  weights  given  these  benefits  interests  under  the  vari- 
ous systems  of  administrative  law  account  in  large  measure  for  the  dif- 
ficulties which  beset  the  comparative  scholar  and  may  help  to  explain 
Dicey's  naive  remark  that  the  common-law  system  has  no  "droit  adminis- 
trative."*   They  also  reflect  the  pervasiveness  of  the  "Protestant  ethic,"" 

3.  In  France,  the  administrative  tribunals  and  the  Council  of  State,  as  the  appel- 
late body,  have  jurisdiction  to  remedy  every  official  abuse  of  discretion,  and  arc  there- 
fore more  concerned  with  such  individual  rights  as  pension  payments  and  job  security. 
See  Deak  &  Rheinstcin,  The  Machinery  of  Lazv  Administration  in  France  and  Germany, 
84  U.  Pa.  L.  Rev.  846,  858-61  (1936)  ;  Letourneur  &  Hamson,  Executive  Pozvers  t» 
France,  11  Camb.  L.J.  258  (1952). 

4.  E.g.,  Ribeyroiles,  Conscil  d'Etat,  Jan.  17,  1930,  [1930]  Section  du  contenticux 
R.  76  (revocation  of  educational  benefits  reversed)  ;  Goujon,  Conscil  d'Etat,  May  5, 
1928,  R.  576  (failure  to  extend  required  increase  in  pension  payments).  Both  cases  have 
been  translated  and  rei)roduced  in  Von  Meheen,  Tiif.  Civil  Law  System  283,  291 
(1957).  See  also  Pkkelis,  Law  and  Social  Action  83-87  (1950);  Goi-mlcy,  7'he 
Significant  Role  of  French  Administrative  Jurisprudence,  8   S.D.L.   Rev.   32    (1963). 

5.  Three  of  the  most  widely  celebrated  British  administrative  law  cases  concern 
housing  and  real  property.  Franklin  v.  Minister  of  Town  &  Country  Planning,  [1948] 
A.C.  87;  Rex  v.  Minister  of  Health  {Ex  parte  Yaffe),  [1931]  A.C,  494;  Local  (}ov't 
Bd.  v.  Arlidge  [1915]  A.C.  120. 

6.  E.g.,  Regina  v.  Metropolitan  Police  Comm'r  {Ex  parte  Parker),  [1953]  2  All 
E.  R.  717  (Q.B.) ;  Nakkuda  Ali  v.  Jayaratne,  [1951]  A.C.  66;  General  Medical  Council 
v.  Spademan,  [1943]  A.C.  627.  See  also  Frederick  Davis,  Must  a  Licensing  Authoritv 
Act  Judicially?,  32  N.Z.L.J.  360  (1956),  18  N.Z.J.  Pub.  Ad.  45  (1956). 

7.  E.g.,  Ex  parte  Fry,  [1954]  1  Weekly  L.  R.  730  (no  judicial  review  of  "dis- 
ciplinary" action)  ;  Healy  v.  Minister  of  Health,  [1955]  1  Q.B.  221  (C.A.  1954)  (no 
review  of  pension  status)  ;  Rex  v.  Northumberland  Compensation  Appeal  Tribunal 
{Ex  parte  Shaw),  [1952]  1  K.B.  338  (C.A.  1951)  (review  by  certiorari  to  correct 
error  of  law  not  on  the  record  approved,  but  court's  reasons  for  departing  from  tra- 
ditional views  are  tortured  and  unconvincing)  ;  Rex  v.  Inspector  of  Leman  St.  Police 
Station  {Ex  parte  Venicoff),  [1920]  3  K.B.  (deportation  order  unreviewable). 

8.  "In  England,  and  in  .  .  .  the  United  States  .  .  .  the  system  of  administra- 
tive law  and  the  very  principles  on  which  it  rests  are  in  truth  unknown."  Dicey,  Law 
OF  THE  Constitution  330  (9th  ed.  1939). 

9.  In  the  context  used  here,  the  "Protestant  ethic"  identifies  that  ascetic  char- 
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wliich,  ill  llic  Aiij,'I()-Amci-ic;in  lo;;.'il  systoiii,  lias  liatl  llic  (.-fftrl  of  clciu- 
grating  the  interest  of  a  legitimate  benefits  elaimant  to  the  [xjint  where  it 
receives  far  less  protection  than  those  interests  which  are  violated  by  wliat 
is  traditionally  described  as  a  "tort"  or  a  "breach  of  contract."  At  least 
this  is  a  hypothesis  which  is  suggested  by  the  following  review  of  the 
legislative  history  of  the  Veterans'  Benefits  Act'"  and  the  litigation  which 
it  has  provoked.  Although  the  statutes  under  which  other  benefits  pro- 
grams in  our  nation  are  administered  do  not  generally  permit  the  same 
degree  of  arbitrary  action  by  the  administrator  as  does  the  Veterans' 
Benefits  Act,  the  judicial  attitude  toward  the  nature  of  the  interests  cre- 
ated by  such  statutes  appears  to  be  the  same.^'- 

I.    Henry  VIII  in  America:  38  U.S.C.  §  211(a)  (1958) 

Although  congressional  limitation  of  judicial  power  is  not  an  un- 
knov^'n  phenomenon  in  the  United  States,  no  more  extreme  example  exists 
than  the  "no-review"  provisions  which  have  appeared  in  our  veterans' 
benefits  laws.    The  current  provision  reads : 

(a)  Except  as  provided  in  sections  784,  1661,  1761,  and  as 
to  matters  arising  under  chapter  37  of  this  title,  the  decisions  of 
the  Administrator  on  any  question  of  law  or  fact  concerning  a 

acteristic  of  Puritanism  and  Calvinism  which  condemns  the  receipt  of  any  economic 
advantage  unless  the  recipient  has  given  a  corresponding  economic  advantage  in  ex- 
change, even  though  he  may  have  had  insufficient  opportunity  to  do  so.  See  Defoe, 
Ghnng  Alms  is  No  Charity,  in  The  Shortest  Way  With  the  Dissenters  153-88 
(1927)  ;  Leonard,  Early  PIistory  of  English  Poor  Relief  (1900)  ;  and,  of  course, 
tiiat  masterful  exposure  and  explanation  of  the  heresy  in  Wkder,  The  Protestant 
Ethic  and  the  Spirit  of  Capitalism  155-83  (5th  ed.  1956).  An  excellent  example  of 
the  way  in  which  this  ethic  can  move  judicial  judgment  appears  in  the  opinion  of 
Mr.  Justice  Sutherland,  denying  a  permanent  disability  allowance  to  a  one-armed  World 
War  I  veteran  who  was  arguably  within  a  statutory  classification  which  made  the  loss 
of  an  arm  a  permanent  disability:  "He  was  .  .  .  not  without  resources  with  which  to 
obtain  proper  training.  It  does  not  appear  that  he  undertook  to  do  so.  It  is  by  no  means 
infrequent  for  one-armed  men  to  make  a  good  living  and  support  others  by  performing 
work  adapted  to  their  condition."  Miller  v.  United  States,  294  U.S.  435,  441   (1934). 

10.  In  1958  Congress  revised,  codified  and  enacted  Title  38  of  the  United  States 
Code  entitled  "Veterans'  Benefits  Act."  That  title  is  a  consolidation  of  all  previous 
laws  relative  to  the  powers,  authority  and  junctions  of  the  V.A.  38  U.S.C. A.  V  (1959). 

11.  Federal  Crop  Ins.  Corp.  v.  Merrill,  332  U.S.  380  (1947)  (no  recovery  on 
insurance  policy  bought  on  the  basis  of  a  misrepresentation  by  a  govcnmicnt  official)  ; 
Decatur  v.  Paulding,  39  U.S.  (14  Pet.)  497  (1840)  (widow  denied  recovery  of  pension 
to  which  she  was  ex  facie  entitled  by  statute)  ;  Soderman  v.  United  States  Civil  Ser- 
vice Comm'n,  313  F.2d  694  (9th  Cir.  1962)  (no  review  of  administrative  decision 
denying  payment  of  claim  for  personal  injuries  under  enabling  statute)  ;  Caulficld  v. 
United  States  Dep't  of  Agriculture,  293  F.2d  217  (5th  Cir.  1961)  (no  judicial  review  of 
a  local  board's  allegedly  erroneous  classification  of  farm  land  which  effected  a  denial 
of  benefits  to  petitioner);  Calderone  v.  Tobin,  187  F.2d  514  (D.C.  Cir.  1951)  (con- 
stitutional for  Congress  to  deny  judicial  review  to  federal  employees'  claims  for  com- 
pensation allowance). 
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claim  for  l)ciicfits  or  payments  under  any  law  administered  by 
the  Veterans'  Administration  shall  Ijc  final  and  conclusive  and 
no  other  official  or  any  coint  of  the  United  States  sliall  liavc 
ix)\ver  or  jurisdiction  to  review  any  such  decision.'* 

The  sections  of  the  law  whith  arc  excluded  from  ihc  no-rcvicw  |Mdvisinii 
deal  with  National  Service  Life  Insurance;  home,  farm  .md  hnsitiess 
loans;  and  the  audit  and  review  resixMisibililies  of  the  (ieneral  Accomil- 
ing  Office  with  resiK-ct  to  certain  benefits  programs.  These  are,  liow- 
ever,  limited  aspects  of  the  V.A.'s  welfare  and  bcnefi'ts  prograins^__ThiL, 
vast  majority  of  the  V.A.'s  activities  are  insulated  from  judicial  review 
by  tilts  section,  ihe  seemmgly  sUiall  nuuibei  of  lepoiied  casei  tcrggests 
that  hundreds,  and  perhaps  thousands,  have  sought  to  scale  this  barricade 
-without  success.  Nor  have  their  various  causes  won  much  support  from 
either  legal  scholars  or  groups  of  one  sort  or  another  which  devote  them- 
selves to  correcting  injustices. 

The  only  other  civilized  country  which  has  so  completely  insulated 
administrative  action  from  external  controls  is  England.  For  a  long 
time  British  cabinets  found  it  convenient  to  protect  their  ministerial  regu- 
lations, statutory  instruments,  orders  in  council,  etc.,  from  judicial  chal- 
lenge by  having  Parliament  insert  into  the  enabling  statute  which  created 
the  powers  a  phrase  providing  in  substance  that  "all  regulations  made 
under  this  Act  shall  have  effect  as  if  enacted  in  this  Act.'"'  The  phrase 
was  devastatingly  effective  because  in  Britain  the  Parliament  can  do  any- 

12.  38  U.S.C.  §  211(a)  (1958).  This  clause  is  the  bad  seed  of  two  parents  of 
different  ages  and  origin.  The  father  was  the  provision  of  the  old  Economy  Act  which 
read: 

All  decisions  rendered  by  the  Administrator  of  Veterans  Affairs  under  the 
provisions  of  this  title,  or  the  regulations  issued  pursuant  thereto,  shall  be 
final  and  conclusive  on  all  questions  of  law  and  fact,  and  no  other  official  or 
court  of  the  United  States  shall  have  jurisdiction  to  review  by  mandamus  or 
otherwise  any  such  decision. 

48  Stat.  9   (1933).  The  mother  of  the  present  clause  was  an  amendment  to  the  old 

Pensions,  Bonuses  and  Relief  Act,  43  Stat.  610  (1924)  and  read: 

Notwithstanding  any  other  provisions  of  law  ...  the  decision  of  the  Admin- 
istrator of  Veterans'  Affairs  on  any  question  of  law  or  fact  concerning  a  claim 
for  benefits  or  payments  under  this  or  any  other  Act  administered  by.  the 
Veterans'  Administration  shall  be  final  and  conclusive  and  no  other  official  or 
'^ '"  any  court  of  the  United  States  shall  have  power  or  jurisdiction  to  review  any 
V such  decision.  .      /    i. 

54  Stat.  1197   (1940).  The  present  clause  resembles  its  mother  more  than  its  father, 

but  paternity  is  confirmed  by  the  conversion  tables.  38  U.S.C.A.  XXIII  (1959). 

13.  E.g..  Patents,  Designs  and  Trademarks  Act,  1883,  46  &  47  Vict.  c.57.  The 
first  judicial  confrontation  with  the  problem  created  by  the  potential  abuse  of  admin- 
istrative power  under  such  a  statute  was  the  celebrated  case  of  Institute  of  Patent 
Agents  v.  Lockwood,  [1894]  A.C.  347. 
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thing.'"'    Thus  British  courts  were  compelled,  by  and  larj^^e,  to  give  effect 
to  these  words,  even  though  the  judges  found  them  distasteful."* 

A  storm  of  protest  led  by  such  stalwarts  as  C.  K.  Allen'"  and  Lord 
Hewart'^  produced  winds  of  change,  and  in  recent  years  Parliament  ap- 
])cars  to  have  abandoned  the  technique.  The  reformers'  master  stroke 
was  winning  acceptance  of  the  label  "Henry  VIII  clause"  to  identify  the 
statutory  phrase.  The  label  had  obvious  reference  to  the  unreviewable 
and  arbitrary  power  which  that  famous  English  monarch  is  purported  to 
have  exercised,  and,  like  the  expressions  "Star  Chamber"  and  "Marxist- 
Communist,"  it  produces  a  Pavlovian  disgust.  But  the  passing  of  the  de- 
vice in  England,  it  must  be  remembered,  was  not  because  it  was  declared 
unconstitutional  by  the  courts,  but  rather  because  it  was  declared 
"non-U""  or  "unthinkable"  by  the  Establishment. 

Tn  tVi<^  TTnited  States  things  are  different.  At  first  glance  such  a 
grant  of  arbitrary  power  to  the  ciJlOLUtive  would  clearly  appear  to"^  un- 
constitutional.  even  in  these  days  when  the  conventional  adminTstrative 
l.T.)v  rniirrn  hp,n'iMi  willi  a  l^(|nipm  tor  fruhi.nin.  I?^f.LLUA±zf  f  n  r,  /^y^^^^*^^^ 
Sfhorhfrr  PmtJfry  Cnrp  7;  Tlnited  States,^"  and  last  rites  for  Croivell  v. 
Benson^^^^Kowever,  if  the  jntprpsi-  of  t1]f^  person  seekinfj-  tO  '-V'^l'ptiorp 
such  a^egation  of  power  is  classified  as  a  claim  for  a  "mere  gratuity" 
to  which  the  claimant  has  no  "right,"  legislative  condonation  ot  admin- 
istraTive  lawltiyyTie«S  inm  win  magical  and  almost  enthusiastic  judicial  ap- 
proval.  It  was  py  ciassitying  the  interest  in  this  Way  rli^rTHf_miiil5-'"" 
itiaJly  p-avp  their  approval  to  the  no-review  provision  of  the  Veterans' 
Benefits  Act  quoted  above,"  and  the  consistency  with  which  this  approval 

14.  Dicey,  op.  cit.  supra  note  8,  at  39-85.  The  French  author,  De  Lolme,  is  reputed 
to  have  summed  it  up  by  saying,  "It  is  a  fundamental  principle  with  English  lawyers, 
that  Parliament  can  do  everything  but  make  a  woman  a  man,  and  a  man  a  woman." 
Id.  at  43.  But  some  English  lawyers  refuse  to  accept  even  this  limitation  on  parlia- 
mentary sovereignty.  See  also  Liversidge  v.  Anderson,   [1942]   A.C.  206. 

15.  See  Minister  of  Health  v.  Rex  {Ex  parte  Yaffe),  [1931]  A.C.  494;  Miller  v. 
Boothman,  [1944]  KB.  337  (C.A.) ;  Allen,  Law  and  Orders  295-98  (4th  ed.  1950). 

16.  Id.  passim. 

17.  Hewart,  The  New  Despotism  (1929). 

18.  See  Report  of  the  Committee  on  Ministers'  Powers  (Donouciimoke  Re- 
port)  (1932)  ;  MiTFORD,  Noblesse  Oblige  9-56  (Penguin  ed.  1959). 

19.  293  U.S.  388  (1935).  See  1  Davis,  Administrative  Law  Treaties  98  (1958), 

20.  295  U.S.  495  (1935).  See  Nutting,  Congressional  Delegations  Since  the 
Schechter  Case,  14  Miss.  L.J.  350  (1942). 

21.  285  U.S.  22  (1932).  See  Mr.  Justice  Frankfurter's  concurring  opinion  in 
Estep  v.  United  States,  327  U.S.  114,  142  (1946),  to  the  effect  that  the  doctrine  of 
Crowcll  V.  Benson  has  "earned  a  deserved  repose."  Cf.  Schwartz,  Docs  the  Chost  of 
Crowell  V.  Benson  Still  Walkr,  98  U.  Pa.  L.  Rev.  163  (1949). 

22.  Lynch  v.  United  States,  292  U.S.  571,  587  (1934)  (dictum)  ;  Van  Home  v. 
Hines,  122  F.2d  207  (D.C.  Cir.  1941)  ;  Barnett  v.  Hines,  105  F.2d  96  (D.C.  Cir,  1939)  ; 
United  States  v.  Mroch,  83  F,2d  888  (6th  Cir.  1937). 
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I 
li.is  iK'tii  I'ollowi'cl  \\(nil(l  wiinii  llu"  lu'.ul  of  even  llic  m«»sl  ardnil  .-ulvocalc 
of  slarc  decisis.'"-'' 

The  no-rcvicw  sialiile  lias  a  curious  history.  It  crept  into  the  law  as 
I>art  of  the  Economy  Act  of  1933,'"  a  moralistic  piece  of  legislation  en- 
acted at  a  time  when  |>copIe  ihought  ihal  (he  hest  way  to  slop  a  dei)ression 
was  for  the  governmenl  to  stop  spending  money.  President  l<"rrmklin  D. 
Roosevelt's  message  to  Congress,  ur}';ing  enactment  of  the  law,  is  the  Key 
to  an  understanding  of  llie  sentiments  which  prompted  llic  endorsement 
of  a  statute  with  such  an  arhilrary  )>rovision.  After  Ijevvailing  the  un- 
balanced budget  produced  by  his  predecessor's  deficit  sjK'nding,  President 
Roosevelt  asked  for  new  legislation  which  would  overhaul  the  entire  pen- 
sion and  veterans'  benefits  structure,  and  which  would  also  give  to  the 
Executive  complete  authority  over  the  administration  of  the  programs. 

Too  often  in  recent  history  liberal  governments  have  been 
wrecked  on  rocks  of  loose  fiscal  policy.  We  must  avoid  this 
danger. 

It  is  too  late  for  the  leisurely  approach  to  this  problem.  We 
must  not  wait  to  act  several  months  hence.  The  emergency  is 
accentuated  by  the  necessity  of  meeting  great  refunding  opera- 
tions this  spring."' 

That  was  the  mood  which  prompted  the  adoption  of  the  no-review  clause. 
Times  were  difficult,  and  it  was  thought  that  the  country  could  not  af- 
ford to  waste  money  and  time  quibbling  over  legal  technicalities  in  court. 
The  impulse,  inevitable  in  times  of  stress  and  anxiety,  to  give  the  job  to 
one  man  and  to  make  his  say  final  seems  to  have  expression  in  the  Econ- 
omy Act.  That  the  administrator  might  make  a  few  mistakes  here  and 
there  was  considered  unimportant  because  nobody  was  thought  to  have 
a  "right"  to  live  off  the  government  anyway.  Although  President 
Roosevelt's  economic  theories  underwent  a  marked  reversal  in  the  years 
succeeding  the  enactment  of  the  Economy  Act,  the  no-review  provision 
of  the  Veterans'  Benefits  Act  remains  as  a  monument  to  a  more  Spartan 
age.'" 

The  exceptions  to  the  no-review  clause  in  its  present  form,  although 
quantitatively  small,  are  significant  indicators  of  the  essential  imfairness 
and  unjust  discrimination  which  the  clause  imposes.  The  House  of  Rep- 
resentatives report  on  the  1958  bill  which  re-enacted  the  no-review  clause 

23.  See  note  22  supra',  cases  cited  in  Steinmasel  v.  United  States,  202  F.  Supp. 
335  (D.S.D.  1962). 

24.  48  Stat.  9   (1933). 

25.  Reproduced  in  38  U.S.C.A.  22  (1959). 

26.  38  U.S.C.  §  211(a)    (1958). 
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ill  its  i>rcs(.'tit  form  miwiltiii{;ly  coiifi'ssotl  a  U'},Msl;itivo  discriniinntion  as 
to  the  value  of  protectiblc  itUeresls. 

Section  211  (a). — This  is  a  restatement  of  the  existing  law  con- 
cerning the  finaUty  of  determinations  with  resixict  to  claims  for 
benefits  or  payments  attending  decisions  of  the  Administrator, 
It  corresixnids  to  section  211  of  Public  Law  85-86  with  the  ad- 
dition among  the  excepted  items  of  subsection  1820(a)(1)  of 
the  bill. 

This  further  exception  in  section  211(a)  is  simply  to  make  it 
clear  that  the  Administrator's  authority  to  make  final  deter- 
minations with  regard  to  various  matters,  including  basic  eligi- 
bility of  a  veteran  to  receive  benefits,  will  not  exclude  tJie  rights 
of  lenders  to  litigate  claims  on  tlte  contract  of  loan  guaranty" 

In  other  words,  while  no  veteran  would  be  entitled  to  judicial  review  of 
administrative  decisions  touching  upon  his  eligibility  for  the  benefits  pro- 
vided by  Congress,  banks  and  other  financial  institutions  making  loans  to 
veterans,  which  loans  are  guaranteed  by  the  government,  could  seek  judi- 
cial review."  The  legislative  history  does  not  show  whether  Congress 
was  aware  of  this  manifest  discrimination  in  protectible  interests  made 
by  the  clause,  but  the  preference  is  ,on  its  face,  undeniable.  Stated  in  per- 
haps its  least  sympathetic  terms,  money  lenders  get  judicial  review,  while 
those  who  have  served  their  country  in  the  armed  forces  do  not. 

That  Congress  may  narrow  the  scope  of  judicial  inquiry  into  the  le- 
gality of  administrative  action  has  been  clear  for  some  time,  and  it  was 
accepted  practice  long  before  it  became  clear.  That  constitutional  sanc- 
tion for  such  limitations  on  judicial  review  varies  in  accordance  with  the 
necessities  of  the  times,""  the  international  situation,^"  and  the  relative 
importance  of  the  interest  for  which  protection  is  sought*^  has,  unfor- 
tunately, also  become  increasingly  clear.  The  word  "unfortunately"  is 
used  because  it  appears  that  the  more  often  we  are  confronted  with  the 
reality  of  relativity,  the  more  misgivings  we  seem  to  entertain  about  the 

27.  House  Comm.  on  Veterans'  Affairs,  Veterans'  Benefits  Act,  H.R.  Doc.  No. 
1298,  85th  Cong.,  2d  Sess.   (1958),  in  38  U.S.C.A.  296   (1959).   (Emphasis  added.) 

28.  Ibid.  Compare  Fidelity  Fed.   Sav.  &  Loan  Ass'n  v.  Gray,  89  F.   Supp.  832 
(M.D.  Tenn.  1950),  ivith  Hahn  v.  Gray.  203  F.2d  625  (D.C.  Cir.  1953). 

29.  E.g.,  Estcp  v.  United  States,  327  U.S.  114   (1946) ;  Yakus  v.  United  States, 
321  U.S.  414  (1944). 

30.  E.g.,  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952)  ;  Chicago 
&  So.  Airlines  v.  Waterman  S.S.  Corp.,  333  U.S.  103  (1948). 

31.  E.g.,  Doremus  v.   Board  of    Educ,   342   U.S.   429    (1952) ;    Frothingham   v. 
Mellon,  262  U.S.  447  (1923). 
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integrity  of  our  legal  system/" 

Despite  a  gnulging"  recognition  that  administrative  finality  is  a  de- 
pendent variable  in  the  social  e([uatioii,  courts  have  been  reluctant  to  sav 
that  any  official  or  agency  has  a  complete  immunity  from  jndicial  con- 
trol. This  reluctance  to  disclaim  |>ovver  is  n<il  entirely  allrihulabk'  ti>  ilic 
normal  human  inclination  In  niidve  one's  own  calling  (In:  mcisine  ot  .■ilj 
creative  activity.  It  is  to  some  degree,  at  least,  a  rec(>{;uJtion  that  llif 
threat  of  judicial  review,  no  matter  how  remote  and  no  matter  how  un- 
likely to  be  invoked,  can  oi)eratc  at  least  as  a  psychological  restraint  ui)on 
careless  or  impulsive  administrative  action.  As  Lord  Hewart  once  put 
it,  "The  knowledge  that  machinery  exists,  and  that  when  it  is  employed 
it  is  employed  with  skill  and  without  favor,  has  the  effect  of  rendering 
its  employment  unnecessary  save  only  in  the  exceptional  case.""  Ex- 
perience under  the  no-review  provisions  of  the  Veterans'  Benefit  Act 
sems  to  prove  the  converse  of  Lord  Hewart's  point — namely,  that  the 
absence  of  review  machinery  has  had  the  effect  of  making  judicial  review 
quite  necessary  at  least  in  one  case.'* 

Even  if  there  be  doubts  about  the  supportability  of  Lord  Hewart's 
first  hypothesis,  the  cases  clearly  confirm  a  second  Lord  Hewart  rubric 
that  "in  order  for  justice  to  be  done  it  must  be  seen  to  be  done.""  This 
maxim  finds  support  in  a  series  of  cases  extending  over  a  twelve  year 
period  and  involving  a  litigant  who,  whatever  the  merits  of  his  case  (the 
courts  never  seem  to  have  come  to  the  merits),  must  sooner  or  later  join 
the  litigants  Jarndyce*®  as  one  of  Anglo-American  law's  most  intrepid 
martyrs. 

n.    The  Di  Silvestro  Saga 

Mr.  Di  Silvestro  was  dismissed  on  July  31,  1947,  from  a  position  as 
"adjudicator"  with  the  V.A.  The  dismissal  was  allegedly  necessary  be- 
rzsicz^  of  sr-  a'lrh.'.riz.^l  ar.d  le^tirtiite  reduction  in  stair.    However,  Di 


^i_  :.  J  v.  pare  r'ntipi,  LcmzrAuxtonji.  I-cv.'niTj.ni;  .  j^  Jn.;>r-;*;t  II.  -ii-  i- .  • 
(J959j,  wx:h  Griswoid,  AosoixUc  Is  in  tie  Lurr. — A  Discussi:jn  cf  the  A^yj^h  it  ;•' 
Supreme  Court  to  Constitutional  Questions,  8  Utah  L.  Rev.  167  (1963). 

33.  Hewart,  The  New  Despotism  155  (1929). 

34.  See  Di  Silvestro  v.  United  States,  132  F.  Supp.  692  (E.D.N.Y.  1955),  »nJ 
the  general  discussion  of  tlie  Di  Silvestro  litigation  at  notes  37-62  infra. 

35.  Hewart,  The  New  Despotism  49  (1929). 

36.  Jarndyce  v.  Jarndyce  is  the  name  give  by  Charles  Dickens  to  the  prutrict'  1 
litigation  around  which  he  built  his  famous  novel  "Bleak  House."  Dickens,  Utt'S 
House  (1892). 

37.  12  Co.  Rep.  63,  77  Eng.  Rep.  1341   (K.B.  1609). 
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desired  result,  and,  like  the  unfortunate  passenger  in  Mouse's  Case  or 
Professor  Lon  Fuller's  human  hors  d'oeuvre  in  .the  "Case  of  the  Spe- 
luncean  ] "Explorers, ""*  raised  the  inevitable  question  of  "why  pick  on  me?" 
Di  Silvcstro,  it  should  be  ix)inted  out,  was  a  World  War  II  veteran 
with  an  alleged  service-connected  disability  on  the  basis  of  which  he  had 
a  claim  pending"  Ix-forc  the  V.A.,  allegedly  at  the  time  of  his  dismissal. 
Any  veteran  with  a  service-connected  disability  and  a  recommendation 
from  his  superior  at  that  time  enjoyed  a  seniority-type  preference  under 
the  appropriate  regulations  f^  that  is,  in  the  event  of  a  reduction  in  staff 
such  as  the  one  to  which  Di  Silvestro  had  fallen  victim,  such  a  veteran 
was  to  be  the  last  to  go. 

Di  Silvestro's  claim  for  service-connected  disability  was  favorably 
acted  upon  in  February  of  1948,  about  seven  months  after  his  dismissal. 
The  award  was  made  retroactive  to  October  10,  1946,  a  date  about  nine 
months  prior  to  his  dismissal.  Di  Silvestro  therefore  reasoned,  and  not 
illogically,  that  the  favorable  disposition  of  his  claim  which  was  made 
retroactive  operated  as  a  sort  of  order  nunc  pro  tunc,  and  that  he  enjoyed 
a  preference  at  the  time  of  his  dismissal  which,  had  it  been  officially 
recognized  at  that  time,  would  have  precluded  that  action. 

Rouitd  One.  Like  many  other  litigants  these  days,  Di  Silvestro  sued 
10  get  his  job  back.  The  court  did  not  "buy"  his  nunc  pro  tunc  theory, 
however,  and  granted  the  government's  motion  for  summary  judgment, 
which  was  affirmed  on  appeal."    This  occurred  early  in  1949. 

Round  Two.  Following  his  first  failure,  Di  Silvestro  (who  always 
appeared  in  these  proceedings  pro  se)  sought  leave  to  amend  his  com- 
plaint, alleging  that  the  court  had  overlooked  the  fact  that  the  records 
showed  that  the  V.A.  had  received  notice  of  his  disability  claim  at  a  time 
prior  to  his  dismissal.  The  court  denied  this  leave,  pointing  out  that  the 
petitioner's  own  affidavit  in  the  original  action  had  made  reference  to 
this  fact  and  that  the  basis  upon  which  he  sought  to  proceed  was  not  one 
u{  new  matter  or  newly  discovered  evidence:"  This  decision  was  ren- 
iliTcd  late  in  1949. 

Round  Three.  An  attempt  was  then  made  to  join  the  United  States 
*»  A  |ariy  defendant  because  of  the  alleged  negligence  of  the  V.A.,  and 
■ '  j'HH  the  administrator,  Carl  Gray,  Jr.     Both  requests  were  denied," 

!*  {-'ullcr,  The  Case  of  the  Spehmcean  Explorers,  62  Harv.  L.  Rev.  616  (1949). 

>/  Di  Silvestro  V.  United  States,  81  F.  Supp.  844   (E.D.N.Y.),  aff'd.  173  F.2d 

^«  uM  Or.  1949). 

*«J  IbiJ. 

*t  Di  Silvestro  v.  United  States,  9  F.R.D.  435  (E.D.N.Y.  1949). 

*l  l>i  Silvestro  V.  United  States,  10  F.R.D.  20  (E.D.N.Y.  1950),  aff'd.  181  F.2d 
»♦•>.  <iJ  Clr.),  cert,  denied,  339  U.S.  989  (1950). 
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the  first  because  the  iielioii  did  iu)t  (jiiahfy  under  the  Tucker  Act,"  aud 
the  second  because  the  venue  aji'pHcable  to  Gray  was  then  the  District  of 
Columbia.  It  was  also  held  thai  the  i>Iainlil"f's  preferential  position  de- 
pended upon  more  than  his  (hsability  stains  since  his  superior's  recom- 
mendation would  also  have  heeii  necessary.  No  shovviuj*'  haviii;,';  htcti 
made  that  the  latter  coiidilinn  hail  been  complied  willi,  plaintiff  had  n<> 
cause  of  action.  The  decision  was  affirmed  on  api>cal^'  and  certiorari 
was  denied  by  the  Supreme  Court. '''    This  was  in  1950. 

Roumt  Pour.  Takin/j;  Ihe  hint,- Di  Silvestro  shifted  his  energies  to 
Washington  where  he  brought  action  against  the  administrator  in  the 
U.S.  District  Court  for  the  District  of  Cohimbia.  The  court  held,  how- 
v^  ever,  that  the  plaintiff  had  already  had  whatever  day  he  was  going  to 
have  in  court  and  that  the  matter  was,  in  essence,  res  judicata.'*"  This 
was  in  1952. 

At  this  point  the  facts  in  the  narrative  l^ecome  unclear,  but  it  is  a  fair 
inference  from  a  reading  of  the  reports  that  the  V.A.  decided  it  was  time 
to  re-examine  all  of  the  records  of  its  litigious  ward.  From  this  re- 
examination the  V.A.  apparently  became  convinced  that  the  plaintiff  had 
filed  false  writings,  or  had  in  other  ways  tampered  with  his  file,  in  order 
to  have  the  records  show  a  more  favorable  case  for  him  both  on  his  dis- 
ability claim  and  on  his  action  for  re-employment.  Striking  back  with  a 
vengeance  which  is  now  precluded  by  statute,*^  the  V.A.  cancelled  all  of 
DiSilvestro's  benefits,  except  insurance,  pursuant  to  statutory  language 
requiring  such  action  when  the  claimant  has  procured  iDenefits  by  false  or 
fraudulent  means.*^ 

Round  Five.  Plaintiff  then  instituted  an  action  to  restore  the  status 
quo,  or,  in  other  words,  to  recapture  at  least  the  status  which  he  had  en- 
joyed prior  to  his  earlier  excursions  into  court.     It  was  held,  however, 

43.    48  Stat.  9  (1933). 
'       44.    Di  Silvestro  v.  United  States,  10  F.R.D.  20   (E.D.N.Y.  1950),  affd.  181  F.2d 
502  (2d  Cir.),  cert,  denied.  339  U.S.  989  (1950). 

45.  Ibid. 

46.  Di  Silvestro  v.  Gray,  194  F.2d  355  (D.C.  Cir.),  cert,  denied.  343  U.S.  930 
(1952). 

47.  In  1959  Congress  amended  the  Veterans'  Benefits  Act  and  prohibited  admin- 
istrative forfeitures  for  activities  which  could  be  made  the  subject  of  a  criminal  pros- 
ecution, provided  the  veteran  was  jurisdictionally  indictable  (present  within  the  state 
where  the  offense  took  place).  38  U.S.C.  §§  3503,  2505   (Supp.  IV,  1963). 

48.  "Whoever  knowingly  makes  or  causes  to  be  made  or  conspires,  combines,  aids, 
or  assists  in,  agrees  to,  arranges  for,  or  in  any  way  procures  the  making  or  presenta- 
tion of  a  false  or  fraudulent  affidavit,  declaration,  certificate,  statement,  voucher,  or 
paper,  concerning  any  claim  for  benefits  under  any  of  the  laws  administered  by  the 
V.A.  (except  laws  pertaining  to  insurance  benefits)  shall  forfeit  all  rights,  claims,  and 
benefits  under  all  laws  administered  by  the  Veterans'  Administration  (except  laws 
pertaining  to  insjixance-henefitsi/l  38  U.S.C.  §  3503(a)    (1958). 
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that"  plaintiff  was  barred  by  the  no-rcvicw  cIuusl'.'"  Judgt'  Grilsloii  was 
at  pains  to  point  out,  nevertheless,  that  the  decision  was  without  prejudice 
to  the  petitioner's  right  to  pursue  his  administrative  remedy.""  This  oc- 
curred in  1955,  and  the  Supreme  Court  denied  certiorari  in  1956."^ 

Round  Six,  Pursuit  of  "administrative  remedies"  having  appar- 
ently ]>roved  fruitless,  plaintiff  brought  a  new  acliou  in  1957  for  a 
declaratory  judgment  that  the  administrative  decision  cancelling  all  his 
benefits  was  unlawful,  but  he  was  again  denied  relief  on  the  basis  of  the 
no-review  clause."  In  1958  the  Supreme  Court  denied  his  petition  for 
leave  to  appeal  in  forma  pauperis,  his  petition  for  certiorari  and  his  peti- 
tion for  a  rehearing  on  the  denial  of  certiorari." 

Round  Seven.  Two  years  later  Di  Silvestro  launched  a  desperate 
assault  on  the  basis  of  the  Federal  Tort  Claims  Act."  In  this  final  action 
seeking  relief,  plaintiff  artlessly,  if  understandably,  included  a  charge  of 
defamation  arising  from  allegedly  false  statements  made  by  the  V.A.  to 
Senators  Keating  and  Javits  whom  plaintiff  had  requested  to  intervene 
on  his  behalf.  The  action  was  dismissed  on  obvious  grounds  in  I960.'" 
The  litigation  expired  with  a  whimper  in  1961  when  the  Supreme  Court, 
after  granting  a  petition  to  proceed  in  forma  pauperis,"*'  denied  a  motion 
for  leave  to  file  a  second  petition  for  rehearing." 

The  incredible  feature  of  this  veritable  course  in  federal  procedure 
is  not  so  much  that  one  aggrieved  veteran  could  exhaust  so  much  of  the 
professional  time  and  energies  of  at  least  sixteen  different  government 
attorneys,  or  that  he  was  able  to  occupy  so  much  of  the  literature  pub- 
lished by  the  West  Publishing  Company,  but  that  the  legitimacy  of  the 
V.A.  withdrawal  of  all  his  benefits  was  never  considered  on  the  merits. 
No  explanation  was  ever  given  for  the  V.A.'s  delay  in  uncovering  the 
allegedly  false  statement  which  was  the  basis  for  his  ostracism.  More- 
over, the  fact  that  the  discovery  of  the  alleged  offense  and  the  action 

^.9.  Di  Silvestro  v.  United  States,  132  F.  Supp.  692  (E.D.N.Y.  1955),  affd  per 
curiam.  228  F.2d  516  (2d  Cir.),  cert,  denied.  350  U.S.  1009  (1956). 

50.  "[T]he  defendant's  motion  to  dismiss  tlie  complaint  must  be  granted,  without 
prejudice  to  any  administrative  rights,  //  any,  that  the  plaintiff  may  have."  Di  Silvestro 
V.  United  States,  132  F.  Supp.  692,  693   (E.D.N.Y.  1955).    (Emphasis  added.) 

51.  Di  Silvestro  v.  United  States,  132  F.  Supp.  692  (E.D.N.Y.,  1955),  affd  per 
curiam.  228  F.2d  516  (2d  Cir.),  cert,  denied,  350  U.S.  1009  (1956). 

52.  Di  Silvestro  v.  United  States,  151  F.  Supp.  337  (E.D.N.Y.  1957),  application 
to  appeal  in  forma  pauperis  denied,  cert,  denied,  and  application  for  rehearing  denied, 
355  U.S.  968  (1958). 

53.  Ibid. 

54.  28  U.S.C.  §  2674  (1958). 

55.  Di  Silvestro  v.  United  States,  181  F.  Supp.  860  (E.D.N.Y,  1960),  cert,  denied. 
364  U.S.  825  (1960). 

56.  Dj  Silvestro  v.  United  States,  364  U.S.  897  (1961). 

57.  Di  Silvestro  v.  United  States,  364  U.S.  917  (1961). 
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taken  against  him  by  the  V.A.  coincided  with  the  termination  of  lenj^thy 
htigation  whicli  l)y  all  a|)i)carances  left  the  parties  thereto  on  somcthin^j 
less  than  the  friendliest  of  terms  creates  at  least  the  suspicion  that  Di 
Silvestro  was  a  selected  viclim  of  a  "low-visibility"  system  of  general 
non,-enforcemcnt  of  the  law/'*' 

In  round  five,  which  was  llu'  lirst  suit  for  (he  reinsliilitiutu  nf  ihc 
benefits  forfeited  by  the  V.A.,  Judge  Galston  said  that  "the  subject  mat- 
ter of  this  litigation  has  l>cen  Ix^ffM-e  the  courts  on  several  occasions."'" 
This  statement  was  inaccurate  because  the  former  cases  had  dealt  with 
the  veteran's  claim  for  reinstatement  and  not  with  the  review  of  a  for- 
feiture action  which  had  occurred  during-  the  interim.  Moreover,  only 
two  years  later  the  Circuit  Court  of  Appeals  for  the  District  of  Columbia 
held,  in  IVellntan  v.  Whittier,^°  that  the  very  same  type  of  action  ( f or- 
^feiture)  which  had  been  declared  unreviewable  in  round  five  of  the 
Di  Silveslro  saga  was  specifically  excluded  from  the  no-review  clause, 
meaning  that  the  courts  could  review  such  action.  Yet  in  that  same  year, 
the  Supreme  Court  denied  certiorari  to  a  subsequent  "unreviewable"  hold- 
ing in  round  six  of  Di  Silvestro,'"-  despite  the  conflict  between  the  circuits 
on  this  point. 

Responding,  at  last,  to  the  widespread  dissatisfaction  with  arbitrary 
administrative  forfeitures,  in  1959  Congress  withdrew  the  power  to  de- 
clare forfeitures  for  fraud  unless  the  claimant  was  not  jurisdictionally 
indictable  for  the  offense."^  But  this  was  no  help  to  Di  Silvestro.  Jus- 
tice was  not  seen  to  l>e  done,  and  considerable  question  exists  as  to  whether 
it  in  fact  was  done. 

111.    The  Stein MASiiL  Stew 

A  second  case  which  documents  the  needless  injustice  which  the  no- 
review  clause  can  perpetrate  is  Steinvuiscl  v.  United  States."^  As  the  re- 
sult of  official  negligence  or  inadvertence,  the  plaintiff  was  deprived  of 
educational  benefits  otherwise  available  to  him  under  legislation  of  the 
United  States  Congress.***    Moreover,  a  decision  of  an  administrative  tri- 

58.  The  equal  protection  and  due  process  problems  latent  in  a  selective  system  of 
law  enforcement,  together  with  the  manifest  difficulties  which  attend  attempts  to 
arquire  information  concerning  the  criteria  employed  by  the  authorities  exercising  the 

retion  in  law  enforcement,  have  been  described  as  "low-visibility"  systems.  La  Tave, 
\-r<'e  Police  and  Nonenf  or  cement  of  the  Law,  1962  Wis.  L.  Rev.  104,  171. 

59.  Di  Silvestro  v.  United  States,  132  F.  Supp.  692  (E.D.N.Y.  1955). 

60.  259  F.2d  163  (D.C.  Cir.  1958). 

61.  Di  Silvestro  v.  United  States,  355  U.S.  935  (1958). 

62.  38  U.S.C.  §  3503  (Supp.  IV,  1963). 

63.  202  F.  Supp.  335  (D.S.D.  1962). 

64.  38  U.S.C.  §  1613  (1958). 
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bunal,  erroneous  on  its  face  with  resj>ect  to  what  would  traditionally  be 
described  as  a  "question  of  law,"  was  held  beyond  the  curative  powers 
of  the  courts  by  the  no-review  clause  of  the  Veterans'  lienefits  y\ct."' 

The  facts  of  the  Siciii]na.<!c'l  case  are  relatively  simple.  The  plaintiff, 
a  veteran  eligible  for  educational  benefits  under  the  "(1.1.  Bill,"  left  his 
job  in  Seal  lie,  Washinglon,  and  returned  to  his  native  state  for  the  pur- 
pose of-  matriculating-  at  the  State  University  of  South  Dakota.  The 
statute  establishing  these  educational  benefits  provides  for  a  specific  in- 
terval within  which  an  educational  program  must  be  commenced  if  the 
veteran  is  to  qualify.  In  Steinmasel's  case  that  interval  ended  on  July  24, 
1960.  Apparently  aware  of  the  significance  of  this  delimiting  date, 
which  came  about  two  months  before  the  normal  University  enrollment 
time,  Steinmasel  had  arranged  to  entrench  his  eligibility  by  enrolling  in 
a  series  of  full  scale  and  duly  approved  extension  courses,  offered  as  part 
of  the  standard  educational  program  of  the  University.  In  this  way  he 
would  have  embarked  upon  a  full  scale  educational  program  before  the 
July  deadline,  and  have  continued  the  program  in  the  fall  as  a  cajnpus 
student  attending  the  University's  regular  session. 

While  discussing  his  plans  with  the  University's  Veterans'  Affairs 
Officer,  however,  the  latter  suggested  that  it  might  not  be  necessary  im- 
mediately to  begin  the  extension  courses  in  order  to  protect  his  eligibility, 
and  that  the  V.A.  might  waive  the  requirement  in  his  case."®  Accord- 
ingly, a  long  distance  telephone  call  was  made  to  the  V.A.  offices  in 
St.  Paul,  Minnesota,  about  400  miles  distant.  The  University's  Vet- 
erans' Affairs  Officer  spoke  with  the  Educational  Benefits  Representa- 
tive of  the  V.A.  for  that  particular  region,  who  allegedly  approved  the 
"waiver"  and  authorized  registration  in  September  as  sufficiently  timely 
to  entrench  the  veteran's  eligibility.  On  the  basis  of  this  telephone  con- 
versation the  plaintiff  abandoned  his'  plans  to  take  extension  courses  and 
did  not  begin  his  formal  educational  program  until  September.  The  fol- 
lowing October,  after  having  enrolled  at  the  University  on  the  basis  of 
these  assurances,  he  received  notice  that  he  was  ineligible  for  educational 
benefits  for  failure  to  begin  his  program  within  the  statutory  period. 

The  case  is  a  good  example  of  the  tragic  consequences  produced 
when  non-lawyers  undertake  to  extend  legal  counsel  or  give  legal  opinions. 

65.  38  U.S.C.  §  211  (a)  (1958).  "It  is  therefore  apparent  that  Congress  has  ex- 
pressly denied  the  courts  any  power  to  review  the  decisions  of  the  Veterans'  Admin- 
istrator." Steinmasel  v.  United  States,  202  F.  Supp.  335,  337   (D.S.D.  19(52). 

66.  Affidavits  of  Kenneth  Steinmasel,  May  29  and  Feb.  2,  1961;  Affidavits  of 
Lowell  Hansen,  May  29  and  Feb.  2,  1961 ;  Record,  In  re  Kenneth  Steinmasel,  No. 
537718,  Board  of  Veterans  Appeals,  Jan.  19,  1961,  aff'd  on  rehearing,  No.  557440, 
Board  of  Veterans  Appeals,  June  23,  1961. 
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Ncvcrtlidfss.  llu-  tiramisl.iiucs  .iir  iiol  at  all  alypical  in  a^a-mics  such  as 
the  V.A.  which  arc  called  upon  (o  ih'occss  lunulrcds  of  thonsamls  of  ap- 
pHcations  of  one  sort  or  atiollicr,  or,  for  that  matter,  in  educational  in- 
stitutions, where  rcsixiiisihiiity  for  advising  and  counseling  students  is 
exercised  so  extensively  and  so  decisively  hy  adniinistralive  officers  that 
a  natural  and  understandahlf  iinpression  of  infallibiiily  is  easily  assnnird. 

The  eligibility  denial  was  duly  protested  l>y  Sleinniasel  and  resulted 
in  an  appeal  to  the  Board  of  Velerans'  Appeals.  On  Jamiary  19,  1961, 
that  Board,  in  a  routine  decision  whicli  ignored  the  equities  of  the  case, 
affirmed  the  denial  of  eligihilily."'  It  is  interesting  to  note  tliat  although 
the  evidence  before  the  Board  clearly  iiulicated  that  the  person  resix)nsiblc 
for  the  erroneous  advise  was  a  named  male,  Mr.  La  Moure,  tiie  opinion 
imputed  a  feminine  gender  to  him.  "The  individual  Mr.  Hansen  be- 
lieved he  had  talked  to  lias  stated  that  she  was  certain  that  she  would  not 
advise  anyone  that  the  initial  deadline  date  could  be  waived.""' 

The  good  offices  of  South  Dakota's  congressional  delegation  were 
then  solicited,  but  to  no  avail,  although  they  did  direct  communications  to 
the  V.A.  urging  favorable  action  on  a  request  for  a  rehearing.^"  At  the 
ensuing  rehearing  the  evidence  introduced  on  behalf  of  the  veteran  con- 
sisted mostly  of  affidavits,  the  substance  of  which  may  be  summarized  as 
follows :  affidavits  of  the  veteran  and  the  University's  Veterans'  Af- 
airs  Officer  establishing  the  phone  call,  the  substance  of  the  conversation, 
the  clarity  with  which  the  precise  question  was  put,  and  that  the  veteran 
was  moved  to  withdraw  from  the  extension  courses  as  a  result  of  the 
call;  letters  of  telephone  company  officials  confirming  the  occurrence  of 
the  call  and  the  identities  of  the  parties  thereto;  the  veteran's  completed 
but  withdrawn  university  application  showing  enrollment  in  extension 
courses  at  a  time  prior  to  his  delimiting  date;  and  a  letter  from  the  Vet- 
erans' Affairs  Officer  of  the  University  to  the  St.  Paul  regional  office 
which  was  sent  pursuant  to  a  request  made  during  the  telephone  conver- 
sation corroborating  both  the  existence  of  the  conversation  and  the  sub- 

67.  In  re  Keiuieth  Steinmasel,  No.  537718,  Board  of  Veterans  Appeals,  Jan.   19, 
1961. 

68.  Ibid.  (Emphasis  added.) 

N  69.  Letter  From  the  late  Senator  Francis  Case  to  Martin  Weeks,  Esq.,  Vermillion, 
/S.D.,  March  30,  1961 ;  Letter  From  the  Honorable  Karl  E.  Mundt  to  Martin  Weeks, 
Esq.,  Vermillion,  S.D.,  Feb.  20,  1961.  It  should  be  noted  that  in  this  case  South  Da- 
kota's Congressional  delegation  behaved  with  the  utmost  propriety  and  with  a  punctil- 
lious  respect  for  the  independence  and  integrity  of  the  adjudicative  responsibilities  of 
the  V.A.  Congressmen  and  Senators  have  not  always  accorded  the  adjudicative  pro- 
cesses of  administrative  agencies  this  same  measure  of  respect.  See  Gellhorn  &  Bvse, 
Administrative  Law  959-1018  (1960). 
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stance  of  wliat  was  discussed."' 

The  evidence  submitted  to  controvert  tjie  facts  established  by  the 
veteran  consisted  of  only  three  items,  and  they  are  worthy  of  careful 
consideration : 

(1)  A  letter  from  the  Chief  of  the  Benefits  and  Facilities  of  the 
V.A.  stating  that  it  is  "standard  practice"  to  refuse  to  make  commitments 
of  this  sort  over  the  telephone.'^ 

(2)  A  letter  from  La  Moure,  the  man  who  allegedly  gave  the  er- 
roneous advice,  written  in  response  to  the  question  of  whether  he  could 
remember  having-  the  conversation  upon  which  Steinmasel's  decision  had 
been  based : 

There  is  no  question  Mr.  Hansen  may  have  called  our  office 
regarding  this  veteran.  A  great  number  of  calls  are  received  by 
our  office  on  purely  routine  matters.  After  reviewing  his 
records  I  can  see  no  possible  way  that  authority,  whether  by 
telephone  or  written  communication,  could  be  given  which 
would  permit  a  delay  beyond  his  delimiting  date." 

(3)  The  foregoing  letter  being  unresponsive  and  equivocal,  it  was 
again  inquired  of  La  Moure  whether  he  had  advised  Mr.  Hansen  that  the 
veteran  could  enroll  a  month  following  his  delimiting  date,  and  the  fol- 
lowing letter  was  received  in  reply : 

I  have  no  remembrance  of  such  a  call  from  Mr.  Hansen  and 
there  is  no  record  of  it  here.  I  would  assert  that  the  limitations 
of  the  law  are  so  clear  and  definite  that  I  would  tell  no  one  that 
he  could  for  any  reason,  delay  original  entry  into  training  to  a 
date  later  than  three  years  after  his  separation  from  duty.  I  re- 
gret I  cannot  substantiate  Mr.  Hansen's  claim  of  what  was  said." 

In  summary,  then,  two  persons  executed  affidavits  concerning  the 
existence  of  the  telephone  call  and  stating  the  precise  words  of  advice 

70.  Letter  From  Mr.  S.  Hansen  to  Mr.  G.  H.  Hyde,  July  1,  1960;  Record,  In  re 
Kennetli  Steinmasel,  No.  537718,  Board  of  Veterans  Appeals,  Jan.  19,  1961,  aff'd  on 
rehearing,  No.  557440,  Board  of  Veterans  Appeals,  June  23,  1961. 

71.  Letter  From  Mr.  G.  H.  Hyde  to  Mr.  Lowell  S.  Hansen,  March  13,  1961; 
Record,  In  re  Kenneth  Steinmasel,  supra  note  70. 

72.  Letter  From  Mr.  A.  H.  LaMoure  to  Martin  Weeks,  Esq.,  Vermillion,  S.  D., 
May  2,  1961. 

73.  Letter  From  Mr.  A.  H.  LaMoure  to  Martin  Weeks,  Esq.,  Vermillion,  S.  D., 
-May  9,  1961.  Seemingly  in  contrast  of  the  evidence  entered  in  favor  of  the  V.A.  and 
LaMoure,  when  the  Steinviasel  case  came  up  for  rehearing  before  the  Board  of 
Veterans  Appeals,  the  St.  Paul  office  of  the  V.A.  sent  a  transmittal  letter  dated 
June  8,  1961,  referring  to  tlie  controversial  telephone  call  of  July  1,  1960,  and  stating 
that  "we  cannot  dispute  that  it  took  place."  Letter  From  Mr.  John  R.  Murphy  to 
Chairman,  Board  of  Veterans  Appeals,  Washington  25,  D.C.,  June  9,  1961. 
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aiKl  direction  fjivcii.  Tin.'  lads  vvcie  corrohoraled  l)y  letters  from  a  tele- 
phone company  official  and  l>y  the  courses  of  action  taken  by  the  parties. 
On  the  other  hand,  the  \'.A.  f)f  ficial  was  careful  never  to  deny,  specific- 
ally, that  he  liad  j^iven  ihe  ad\ice.  All  he  said  was  that  he  did  not  re- 
member the  call  and  thai  he  "wunld"  ti'll  no  one  to  take  such  a  comse  of 
action.  The  record  also  c(Mil,iini'd  dociinienis  indicalim;  the  availibilih' 
of  accredited  extension  conrsrs  which  would  have  sci|iir.|  ihr  Mleian's 
eligibility  and  the  timely  filinj^'  ;md  subse(juent  withdrawal  of  the  oii}.;inal 
application  of  the  veteran  to  enroll  in  such  courses  before  I  lie  delimiting 
date.'* 

The  decision  of  the  Board  of  Veterans'  Appeals  on  rehearing  made 
the  incredible  assertion  that  the  veteran  had  not  sustained  his  burden  of 
proof.    These  were  the  findings  : 

The  evidence  does  not  establish  that  a  correspondence  course 
was  available  in  July  1960,  which,  would  provide  credits  accept- 
able toward  a  college  degree,  and  permit  the  veteran  to  enter 
an  approvable  program  before  July  24,  1960.  .  .  .  His  entitle- 
ment to  a  program  of  education  and  training  was  subject  to 
the  delimiting  date  of  July  24,  1960,  and  he  was  not  otherwise 
informed  by  an  employee  of  the  Veterans'  Administration, 
either  directly  or  indirectly.''" 

Whether  this  decision  would  survive  attack  under  the  various  formulas 
which  allegedly  define  the  scope  of  judicial  review  under  normal  circum- 
stances is  an  interesting  theoretical  question.  The  author  believes,  how- 
ever, that  even  under  the  so-called  "scintilla"  rule"*  these  findings  are  in 
such  defiance  of  all  the  evidence  that  the  decision  would  be  hopelessly 
vulnerable.  But  beyond  that,  if  one  of  the  functions  of  adjudication  is 
to  stimulate  confidence  in  the  objective  and  impartial  qualities  of  decision- 
making by  supplying  the  adversaries  with  a  rational  and  reasonable  ex- 
planation for  the  decision,  and  by  demonstrating  tliat  the  decision  is  sup- 

74.  Application  Form,  State  University  of  South  Dakota,  Extension  Division, 
signed  by  Kenneth  Steinmasel  and  dated  June  30,  1961,  on  file  in  the  offices  of  Boguc 
&  Weeks,  Attorneys  and  Counsellors-at-law,  Vermillion,  S.  D. 

75.  In  re  Kenneth  VV.  Steirunastl,  No.  557440,  Board  of  Veterans  Appeals,  3-4, 
Jutie  23,  1961. 

76.  hi  its  classic  statement  the  scintilla  rule  never  included  vague  or  uncertain 
evidence,  or  evidence  which  had  no  capacity  to  induce  conviction.  It  embraced  only 
evidence  of  substance  and  relevant  consequence.  Wigginton's  Adm's  v.  Louisville  Ry., 
256  Ky.  287,  75  S.W.2d  1046  (1934).  Kentucky  seems  to  be  the  jurisdiction  which  had 
the  greatest  opiKjrtunity  to  refine  and  define  the  scintilla  rule  before  its  ultimate  abo- 
lition. See  a  review  of  its  history  in  Fyffe  v.  Cormnonwealth,  301  Ky.  165,  190 
.S.W.2d  674  (1945).  The  rule  was  apparently  first  mentioned  in  a  Supreme  Court 
decision  when  it  was  cuiidemnul  in  Consolidated  lidison  Co.  v.  NLRB,  305  U.  S.  197, 
229  (1938), 
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ported  by  identified  and  accurately  stated  legal  precepls  enjoined  by  (jur 
system  of  law  to  which  all  presumably  owe  allegiance,  this  decision  cer- 
tainly misses  the  mark. 

While  it  is  easy  to  be  critical  of  Stcinmasel's  judgment  as  well  as 
that  of  the  University's  Veterans'  Affairs  Officer,  Ihat  is  irrelevant  to 
llic  decision.  Moreover,  any  moralizing-  about  the  clear  wording  of  the 
statute  which  was  reproduced  on  Stcinmasel's  eligibility  form  and  other 
warnings  which  he  received  cannot  alter  the  fact  that  Steinmasel  believed 
that  he  had  been  given  a  relatively  authoritative  interpretation  of  the  law. 
It  appeared  to  have  come  from  a  sufficiently  highranking  V.A.  adminis- 
trator— from  the  Regional  Center  at  St.  Paul,  Minnesota — where,  at 
least  in  the  eyes  of  Steinmasel  and  the  University's  Veterans'  Affairs  Of- 
ficer, supreme  official  discretion  in  such  matters  dwells  unfettered. 

When  the  findings  of  the  Board  of  Veterans'  Appeals  and  the 
grounds  upon  which  relief  was  denied  are  examined  in  the  light  of  the 
facts  presented  to  the  Board,  the  reaction  of  Stcinmasel's  attorney  seems 
both  natural  and  understandable."  Suit  was  brought  against  the  United 
States  on  two  counts :  the  first  sought  judicial  review  of  the  denial  of 
benefits,  i.e.,  reversal  of  the  Board  of  Veterans'  Appeals,  and  the  second 
requested  damages  under  the  Federal  Tort  Claims  Act.''^  Both  causes  of 
action  were  denied,^"  and  the  motion  to  dismiss  the  complaint  was 
granted. *°  The  court  prosaically  recited  all  of  the  sordid  authorities  for 
the  proposition  that  such  administrative  lawlessness  was  constitutionally 
possible  without  meeting  the  fundamental  question  which  the  no-review 
clause  presents.     Proper  constitutional  exceptions  not  having  been  raised 

77.  However,  any  attorney  at  all  familiar  with  the  world  of  administrative  law 
will  quickly  recognize  that  Steinmasel's  action  was  hopelessly  weakened  by  at  least  two 
RCneral  rules  to  which  the  Board  of  Veterans'  Appeals  made  no  reference  whatsoever. 
These  rules  follow.  (1)  Estoppel  is  not  available  against  the  government  based  upon 
the  acts  of  its  agents  e-xcept  under  rare  circumstances,  and  almost  never  when  there  is 
a  clear  statute  on  the  subject.  "Whatever  the  form  in  which  the  government  functions, 
anyone  entering  into  an  arrangement  with  the  Government  takes  the  risk  of  having 
accurately  ascertained  that  he  who  purports  to  act  for  the  Government  stays  within  the 
bounds  of  his  authority."  Federal  Crop  Ins.  Corp.  v.  Merrill,  332  U.S.  380,  384  (1947). 
The  rule  has  been  widely  criticized.  Davis,  2  Aoministrative  Law  Trk-^tise  541-42 
(1958)  ;  Newman.  Should  Official  Advice  Be  Reliable?,  53  Colum.  L.  Rev.  374  (1953). 
•Xeverthelebs,  it  is  still  the  law.  United  States  v.  Neustadt,  366  U.S.  696  (1961); 
United  States  v.  Ward,  309  F.2d  640  (5th  Cir.  1962).  (2)  The  government  is  not 
ordinarily  responsible  for  the  misrepresentations  of  its  agents  or  servants.  United 
States  V.  Neustadt,  366  U.S.  696  (1961).  For  discussion  in  this  case  see  notes  110-17 
infra  and  accompanying  text.  Hut  these  grounds  for  denying  relief  were  never  even 
hinted  at  in  the  Board's  decisions. 

78.  28  U.S.C.  §§  2681-80  (1958). 

79.  Steinmasel  v.  United  States,  202  F.  Supp.  335   (D.S.D.  1962). 

80.  Ibid. 
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or  made,  the  Stcinnuisel  case  was  concluded  as  decisively,  although  more 
abruptly,  as  were  the  IJi  Silvcslro  cases. *^ 

IV.      ClIALrjCNGF-S  TO  TlIK  No-KlCVIEW  ClAUSK 

In  his  complaint,  Slciimiasel's  attorney  raised  only  two  of  the  five 
possible  theories  upon  which  the  so-called  uiu'cvicwable  decisions  of  the 
V.A.  may  be  attacked.  ( )iie  was  the  inherent  judicial  jH)wer  to  remand 
determinations  of  adminislralive  agencies  for  further  consideration," 
and  the  second  was  the  tori  liability  of  the  government  resulting  from  a 
clearly  incorrect  decision.""  A  brief  review  of  the  treatment  accorded  by 
the  courts  to  these  two  tlu'ories,  as  well  as  to  the  other  three  not  raised 
in  the  Steinmasel  case,  provides  an  interesting  and  perhaps  useful  por- 
trayal of  judicial  attitudes, 

A.    An  Inherent  Judicial  Power   to  Correct  Injustice  Overcomes 
Statutory  Preclusion  of  Review 

This  is  perhaps  the  brashest  of  the  theories,  one  no  doubt  worthy  of 
Lord  Coke.  Nevertheless,  its  main  utility  lies  in  its  use  as  a  canon  of 
statutory  construction,  and  no  court  appears  ever  to  have  used  it  as  a 
ground  for  ignoring  statutory  language  absolutely  precluding  review. 

Where  a  statute  provides  that  an  administrative  decision  sliall  be 
"final,"  many  courts  have  interpreted  this  simply  to  mean  "complete"'* 
insofar  as  the  administrative  process  is  concerned,  and  therefore  "ripe" 
for  judicial  review  in  the  sense  that  no  further  administrative  remedy 
remains  to  be  "exhausted."^'  This  construction  of  legislative  intent  has, 
on  at  least  one  occasion,  been  sustained  on  the  theory  that  where  different 
constructions  are  possible,  a  statute  is  to  be  given  that  construction  which 

81.  See  notes  39-62  supra  and  accompanying  text. 

82.  E.g.,  Siegel  v.  United  States,  87  F.  Supp.  555  (E.D.N.Y.  1949). 

83.  The  court  treated  the  tort  claim  as  based  upon  a  misrepresentation  by  govern- 
ment employee.  Steinmasel  v.  United  States,  202  F,  Supp.  335,  338  (D.S.D.  1962).  It 
was  therefore  within  the  limitation  of  United  States  v.  Neustadt,  366  U.S.  696  (1961). 
The  court  did  not  consider  whether  the  plaintiff  had  sustained  tort  damage  as  the 
result  of  an  incorrect  but  otherwise  unreviewable  administrative  decision.  However, 
recovery  under  this  theory  would  probably  also  be  barred  by  the  provision  of  the 
Federal  Tort  Claims  Act  which  states  that  "the  provisions  [waiving  immunity  in  tort] 
.  .  .  shall  not  apply  to  .  .  .  any  claim  based  upon  ...  the  exercise  .  .  .  [of]  a 
discretionary  function  .  .  .  whether  or  not  the  discretion  involved  be  abused."  28 
U.S.C.  §  2680(a)    (1958). 

84.  E.g.,  Bandy  v.  Mickelson,  73  S.D.  485,  44  N.W.2d  341,  342  (1950)  wherein  it 
was  said : 

Reverting  to  the  provision  making  the  decision  of  the  Board  final,  our  con- 
struction thereof  is  that  it  was  the  legislative  intent  to  make  the  board's  action 
final  upon  all  questions  which,  by  settled  public  administrative  law,  are  ac- 
cepted by  the  courts  as  final. 

85.  Shaughnessy  v.  Pedreiro,  349  U.S.  48  (1955). 
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most  favors  its  constitutionality.'"' 

Where,  however,  the  plain  intent  of  the  statute  is  to  make  the  deci- 
sions "unreviewable,"  courts  have  not  uncommonly  circumvented  this 
restriction  by  holding  that  the  decision  is  unreviewable  only  if  it  is  within 
the  administrative  "jurisdiction,""  based  upon  adequate  "evidence,"" 
or  "lawful."'"  Indeed,  in  Reynolds  v.  United  States""  Ihe  Supreme  Court 
granted  relief  without  even  mentioning  a  controlling  no-review  provision 
in  the  statute.  True,  the  Supreme  Court  has  never  forthrightly  declared 
that  a  no-review  clause  is  unconstitutional,  but  this  view  has  been 
strongly  suggested  where  personal  liberty  was  at  stake  by  Mr.  Justice 
Douglas'  opinion  in  Estep  v.  United  States.^^  Even  Mr.  Justice  Frank- 
furter's sharp  concurring  opinion  in  that  case  seems  to  concede  that  the 
action  of  the  administrative  agency  (the  draft  board  ) could,  if  wrong, 
ultimately  be  rectified  by  writ  of  habeas  corpus  following  induction."- 
Nevertheless,  the  upshot  of  the  decisions  is  that  where  the  statute  clearly 
bars  a  judicial  construction  which  would  retain  a  measure  of  judicial 
control,  a  ix)int  is  reached  beyond  which  the  interpretive  technique  cannot 
go — a  point  where  the  "words  [of  the  statute]  can  only  mean  what  they 
appear  to  mean  if  they  are  read  as  ordinary  words  should  be  read.""* 

These  decisions  and  the  considerable  authority  which  they  represent 
have  not  won  universal  acceptance.  In  Caulfield  v.  U.S.  Dejy't  of  Agri- 
culture''* Chief  Judge  Tuttle  and  Judge  Rives  of  the  Fifth  Circuit  joined 
in  an  unusual  dissent,  by  Judge  Wisdom  in  which  the  general  thesis  of 
nonreviewability  was  critically  examined  and  exposed  for  what  it  is — an 
abnegation  of  a  fundafnental  judicial  responsibility."'  The  question  in 
that  case  was  whether  a  tenant  farmer  who  was  denied  soil  bank  benefits 
under  an  allegedly  incorrect  administrative  decision  affecting  his  status 
could  seek  judicial  review  of  that  decision.  Judge  Wisdom  refused  to 
concede  that  legislative  insulation  of  administrative  illegality  is  permis- 
sible under  the  American  system  of  justice.     Relying  heavily  upon  Pro- 


86.  Estep  V.  United  States,  327  U.S.  114,  132  (1945)    (Mr.  Justice  Rutledge,  con- 
ciirring);  United  States  v.  Owens,  147  F.  Supp.  309   (E.D.  Ark.   1957). 

87.  Harmon  v.  Brucker,  355  U.S.  579    (1958)  ;   United   States  v.   California   E. 
Line,  Inc.,  348  U.S.  351  (1955). 

88.  Cole  V.  Young,  351  U.S.  536  (1955)  ;  Chin  Yow  v.  United  States,  208  U.S. 
8  (1908). 

89.  Nishimura  Ekiu  v.  United  States,  142  U.S.  651    (1892)    (dictum)  ;   Wall  v. 
Fenner,  76  S.D.  252,  76  N.W.2d  722  (1956).  ^^^^^ 

90.  292  U.S.  443  (1934) ;  accord.  Chin  Yow  v.  United  States,  208  U.S.  8  (1908). 

91.  327  U.S.  114,  122-24  (1945). 

92.  Id.  at  134-45. 

93.  Id.  at  136. 

94.  293  F.2d  217  (5th  Cir.  1961). 

95.  Id.  at  226. 
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fcssor  Jaffa's  classic  analysis  of  the  law  of  judicial  review,'"'  Judt^e  Wis- 
dom added  an  illuminaliuj;-  and  concise  corollary  to  the  subject: 

The  law  of  adniinislralive  justice  is  still  in  a  stale  of  flux. 
'J1ie  only  connnoii  denominator  of  (he  decided  cases  1  am  able 
to  discern  is  the  broad  luincii^le,  loosely  applied,  lli;d  finality 
language  will  be  whillled  down  to  si/.e--lo  fit  ihe  (  oin!':,  si-hm: 
of  fundamental  fairness,  whenever  that  sense  is  olleiuled  by 
denial  of  judicial  review."' 

Despite  Judge  Wisdom's  admirable  restatement  of  a  i>olicy  hi  which 
the  rule  of  law  is  firmly  rooted,  the  "weight  of  authority"  is  clearly  the 
other  way.  The  no-review  provisions  of  the  Veterans'  Benefits  Act  have 
been  held  to  put  administrative  action  beyond  judicial  review  even  where 
"arbitrary  and  capricious,""*  despite  an  earlier  Supreme  Court  case  with 
dicta  to  the  contrary."® 

Indeed  a  curious  characteristic  of  the  case  law  on  the  reviewability 
of  V.A.  decisions  is  the  number  of  fox  holes  created  by  judicial  dicta,  but 
seemingly  never  filled,  distinguished  or  explained.  Thus  in  Llospoder  v. 
United  Statcs^'^^  Judge  McLaughlin  seized  upon  the  1940  Congressional 
failure  to  insert  the  words  "by  mandamus  or  otherwise"  when  it  denied 
judicial  "power  or  jurisdiction  to  review  [by  mandamus  or  otherwise] 
any  such  decison   [relating  to  claims],"*"^  as  clearly  authorizing  man- 

96.  Jaffe,  The  Right  to  Judicial  Revinv,  71  Harv.  L.  Rev.  401,  769  (1958). 

97.  CaiiKiclcl  v.  United  States  Dep't  of  Agriculture,  293  F.2d  217,  228  (5th  Cir. 
1961)    (dissciilinti  opinion). 

■  98.  Sinlao  v.  United  States,  271  F.2d  846  (D.C.  Cir.  1959)  ;  Halm  v.  Gray,  203 
F.2d  625  (D.C.  Cir.  1953).  "Even  if  the  Veterans'  Administration  action  was  arbitrary 
and  capricious.  Congress  has  given  us  no  jurisdiction  to  review  it.  .  .  .  -And  tliere 
can  be  no  doulit  as  to  the  power  of  Congress  to  exclude  gratuities — not  rights." 
Steinmasel  v.  United  States,  202  F.  Supp.  335,  ii7   (D.S.D.  1962). 

99.  "The  Commissioner  is  required  ...  'to  adjudicate  the  claim.'  This  does  not 
authorize  denial  of  a  claim  if  the  undisputed  facts  establish  its  validity  as  a  matter  of 
law,  or  preclude  the  courts  from  ascertaining  whether  the  conceded  facts  do  so  estab- 
lish it."  Dismuke  v.  United  States,  297  U.S.  167,  172-73   (1935). 

100.  209  F.2d  427   (3d  Cir.  1953). 

101.  The  1933  no-review  clause,  which  was  part  of  tlie  old  Economy  Act,  remained 
in  effect  until  1958  when  it  was  dropped  by  the  revisors  for  redundancy.  This  clause 
specifically  precluded  mandamus.  48  Stat.  9  (1933).  The  later  clause,  enacted  as  an 
amendment  to  the  Peni;ions,  Bonuses  and  Relief  Act,  43  Stat.  610  (1924),  did  not 
specifically  preclude  mandamus,  although  its  intention  to  bar  all  judicial  review  was 
clear.  54  Stat.  1197  (1940).  Since  38  U.S.C.  §  211(a)  (1958)  retains  all  the  char- 
acteristics of  the  later  1940  clause,  under  Judge  McLaughlin's  theory,  mandamus  \vould 
still  be  available  in  a  case  such  as  Stcinmasel's.  Steinmasel  v.  United  States,  202  F. 
Supp,  .335  (D.S.D.  1962).  See  also  note  12  supra.  Under  the  new  law  fathered  by 
Harvard's  I'rofcssor  Clark  Uyse,  a  plaintiff  need  no  longer  journey  to  Washington  in 
order  to  meet  the  talismanic  recjuirements  of  Blackmar  v.  Guerre,  342  U.S.  512  (1952)  ; 
Cnerich  v.  Rutter,  265  U.S.  388  (1924)  ;  or  Di  Silvestro  v.  United  States,  10  F.R.D. 
20  (K.D.N.Y.),  affd,  181  F.2d  502  (2d  Cir.),  cert,  denied,  339  U.S.  989  (1950), 
Bysc,  Proposed  Feforvis  in  Federal  "Non-Statutory"  Judicial  Revic^v,  75  H.\rv.  L.  Rev. 
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damns  against  tlie  V.A.  in  an  ai>i>roi)riatc  case.  Yet  no  one  seems  to  have 
exploited  this  invitation  lo  avoid  the  no-review  clause,  despite  the  nu- 
merous decisions  disclaimino-  review  power  wliich  have  been  handed  down 
since  Hosf^odcr.^^'-  Additionally,  in  a  nnmher  of  unusual  c"ases  the  govern- 
ment has  sought  to  assert  the  finality  ;ind  no-review  clauses  of  the  Vet- 
erans' Heni'fits  Act  as  a  ground  for  recovering  l>enefits  allegedly  paid  in 
defiance  of  an  earlier  ruling  by  the  V.A.^"''  Sensing  what  lies  ahead  if 
courts  continue  to  give  such  no-review  clauses  a  literal  interpretation,  one 
federal  district  court  was  led  to  observe  that  "obviously,  such  a  construc- 
tion would  make  the  courts  but  rubber  stamps  for  administrative  action 
in  cases  of  this  kind,  serving  no  function  but  to  render  judgments  pre- 
liminary to  the  issuance  of  executions  thereon. "^"^  Inconsistencies  such 
as  these,  together  with  the  obvious  pain  experienced  by  courts  when  con- 
fronted with  "no-review"  cases,'""  make  evident  the  shortcomings  of  this 
statutory  device. 

B.    Action  Under  the  Federal  Tort  Claims  Act 

At  least  two  veterans  have  attempted  to  recover  V.A.  benefits  on  the 
theory  that  an  otherwise  unreviewable  administrative  decision  which 
causes  injury  creates  a  cause  of  action  under  the  Federal  Tort  Claims 
Act.    Both  attempts  proved  futile.    In  the  final  round  of  the  Di  Sihestno 


1479  (1902)  ;  28  U.S.C.  §  1391  (Supp.  IV,  1963)  (authorizing  decentralized  actions  for 
affirmative  administrative  relief).  Since  an  action  in  the  nature  of  mandamus  may  be 
brought  against  officers  or  employees  of  the  United  States  or  its  agencies,  28  U.S.C. 
§  1361  (Supp.  IV,  1963),  the  problem  raised  in  Kendall  v.  United  States,  37  U.S.  (12 
I'ct.)  522  (1838),  has  been  eliminated  and  the  relief  can  be  granted.  Quaere:  If 
Stcinmasel  had  sought  mandamus,  might  he  not  have  been  entitled  to  relief  under  this 
theory?  See  Steinmasel  v.  Unitetl  States,  202  F.  Supp.  335    (D.S.D.   1962). 

102.  E.(j.,  Steininasel  v.  United  States,  siipm  note  lUl ;  Siulao  v.  United  States, 
271  F.2d  846  (D.C.  Cir.  1959)  ;  Cook  v.  Higley,  238  F.2d  41  (D.C.  Cir.  1956)  ;  Mag- 
mis  V.  United  States,  234  F.2d  673  (7th  Cir.  1956)  ;  Longernecker  v.  Higley,  229  F.2d 
27   (D.C.  Cir.  1955);  United  States  v.  Daubendiek,  25  F.R.D.  50   (.V.D.   Iowa   1959). 

103.  United  States  v.  Wiley's  Cove  Ranch,  295  F.2d  436  (8th  Cir.  1961);  De 
Espiritu  v.  United  States,  10  Pike  &  Fischer  Admin.  Law  2d  442  (D.D.C.  Cir.  1960)  ; 
United  States  v.  Daubendiek,  25  F.R.D.  50  (N.D.  Iowa  1959)  (dicta)  ;  United  States 
v.  Crockett,  158  F.  Supp.  460  (N.D.  Me.  1958)  ;  United  States  v.  Lawrence,  154  F. 
Supp.  454  (D.  Mont.  1957);  United  States  v.  Owens,  147  F.  Supp.  309  (E.D.  Ark. 
1957);  Hormel  v.  United  States,  123  F.  Supp.  806  (S.D..\'.Y.  1954).  The  former  cases 
cither  bar  the  government  from  asserting  the  finality  clause  to  prevent  the  benefits 
recipient  from  defending  prosecution  on  the  ground  that  he  tixis  entitled,  or  else  bar 
tlie  government  from  disregarding  its  own  finality  clause  or  action.  Under  this  line  of 
cases,  the  government,  had  it  paid  for  Steinmasel's  educational  training  (see  notes 
64-67  supra  and  accompanying  text),  would  have  been  unable  to  recover  back  the 
money.  Contra,  United  States  v.  Mroch,  88  F.2d  888  (6th  Cir.  1937)  ;  United  States  v. 
Gudewicz,  45  F.  Supp.  7^7  (E.D.N.Y.  1942). 

104.  United  States  v.  Owens.  147  F.  Supp.  309,  313   (F.D.  Ark.  1957). 

105.  Ibid.  See  e.g..  Dismuke  v.  United  States,  297  U.S.  167  (1936);  Wellman  v. 
NVhittier,  259  F.2d  163  (D.C.  Cir.  1958)  ;  Hospoder  v.  United  States,  209  F.2d  427  (3d 
Cir.  1953)  ;  Siegel  v.  United  States,  87  F.  Supp.  555   (E.D.N.Y.   1949). 
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lilif^alioii'""  .1  claim  was  iiiacU'  tiiulcr  that  act,'"'  Init  it  was  clearly  barred 
by  the  statutory  prtnisioii  wliicli  continues  govcrnuicntal  inmumity  for 
defamation/"*  In  the  Swiiniuixrl'""  case  more  favorable  f^rounds  existed, 
but  since  the  alleged  tort  was  a  misrepresentation  of  the  law,  the  action 
was  clearly  barred  by  the  holdinj.;-  of  the  Supreme  Courl  in  Untied  States 
V.  Ncustadtr' 

In  Neustiult,  the  C'unrl  was  re(|i|iri'(l  to  construe  the  section  of  the 
Federal  Tort  Claims  Act  which  preserves  governmental  imnuniity  for  in- 
tentional torts  comniilled  by  the  government's  servants.  The  governing 
provision  reads  as  follows:  "The  provisions  of  this  title  shall  not  apply 
to  .  .  .  any  claim  arising  out  of  assault,  battery,  false  imprisonment, 
false  arrest,  malicious  prosecution,  abuse  of  process,  libel,  slander,  mis- 
representation, deceit,  or  interference  with  contract  rights.""^  While 
this  catalogue  of  traditional  tort  causes  of  action  api)ears  to  confine  it- 
self to  the  so-called  "intentional"  torts,  it  includes  "misrepresentation"  as 
well  as  "deceit."  Although  the  two  terms  are  often  used  interchangeably, 
misrepresentation  connotes  a  lower  degree  of  culpability.""  Sometimes 
it  is  said  that  misrepresentation  defines  a  "negligent"  deceit,"'  but  at 
other  times  it  has  been  held  to  mean  the  same  thing  as  deceit."*  Which- 
ever view  is  correct,  courts,  when  faced  with  an  action  based  upon  injury 
resulting  from  a  statement  which  was  careless  but  not  wilfully  deceptive, 
have  typically  referred  to  the  statement  as  a  "negligent  misrepresenta- 
tion,""' rather  than  a  "misrepresentation"  alone  or  a  "negligent  deceit." 

The  Court  in  the  N'enstadt  case  was  faced  with  a  suit  by  an  injured 
purchaser  for  damages  resulting  from  a  negligent  appraisal  and  mis- 
statement of  the  value  of  a  house  by  a  Federal  Housing  Administration 
employee.  The  question  of  statutory  construction  confronting  the  court 
was  whether  the  word  "misrepresentation,"  as  used  in  the  section  other- 
wise restricted  to  preserving  governmental  immunities  with  regard  to  in- 
tentional torts,  evidenced  a  Congressional  intent  to  include  negligent  mis- 

106.  Di  Silvestro  v.  United  States,  181  F.  Supp.  860  (E.D.N.Y.  1960),  cert,  denied, 
364  U.S.  825  (1960),  petition  to  proceed  in  forum  pauperis  for  a  petition  for  rehearing 
granted  and  petition  for  rehearing  denied,  364  U.S.  897,  motion  for  leave  to  file  a 
second  petition  for  rehearing  denied,  364  U.S.  917    (1961). 

107.  28  U.S.C.  §  2674   (1958). 

108.  28  U.S.C.  §  2680(h)    (1958), 

109.  Steinmasel  v.  United  States,  202  F.  Supp.  335   (D.S.D.  1962). 

110.  336  U.S.  696   (1961). 

111.  Federal  Tort  Claims  Act,  28  U.S.C.  §  2674  (1958).  (Emphasis  added.) 

112.  See  Prosser,  Touts  522,  538  (2d  ed.  1955). 

113.  E.g.,  Weston  v.  Brown,  82  N.H.  157,  131  Atl.  141  (1928).  See  generally 
PxiossER,  op.  cit.  supra  note  112,  at  539. 

114.  Id.  at  522. 

115.  See  generally  Bohlen,  Should  Negligent  Misrepresentation  be  Treated  as 
Negligence  or  Fraud?,  18  Va.  L.  Rev.  703  (1932), 
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statements,  or  whether  the  use  uf  Ixilh  "luisrepreseiilalion"  and  "deceit" 
was  a  redundancy — a  simple  Twentieth  Century  expression  of  the  He- 
brew poetry  form  transplanted  into  our  legal  language  through  the  agency 
of  Cranmerian  tautology,  Mr,  Justice  Whittaker,  sjK-aking  for  the  Court, 
found  himself  unable  to  impute  such  unconscious  poetic  traditionalism 
to  the  Congress  and  held  that  the  word  "misrepresentation"  had  to  have 
a  meaning  distinct  and  different  from  "deceit."  Therefore,  despite  the 
fact  that  it  appeared  in  a  section  otherwise  confined  to  the  intentional 
torts,  it  was  held  that  the  use  of  the  word  continued  the  immunity  for 
negligent  misstatements,"*  Thus,  the  government  cannot  be  sued  in  tort 
for  the  careless  or  negligent  statements  of  officials  of  any  agency,  includ- 
ing the  V.A. 

Another  obstacle  which  a  litigant  faces  when  he  attempts  to  circum- 
vent the  no-review  clause  by  bringing  an  action  under  the  Federal  Tort 
Claims  Act  is  the  immunity  which  the  government  enjoys  for  injuries 
caused  by  its  employees  in  the  performance  of  "discretionary  func- 
tions."'" Viewed  together,  these  limitations  on  government  liability 
under  the  Act  greatly  reduce  the  vitality  of  this  approach  by  which  the 
effect  of  the  no-review  clause  might  be  circumvented. 

C.    Inherent  Power  to  Order  an  Administrative  Rehearing 

The  theory  that,  while  the  no-review  clause  prohibits  a  court  from 
disposing  of  a  case,  it  nevertheless  implies  a  power  akin  to  "cassation," 
that  is,  a  power  to  remand  the  dispute  for  further  consideration  to  the 
authority  duly  charged  with  the  responsibility  for  disposition,  was  first 
expressed  in  Siegel  v.  United  States.^'^  In  that  action,  Mrs,  Siegel  had 
allegedly  been  erroneously  advised  by  the  V,A,  that  she  was  not  entitled 
to  benefits  upon  the  death  of  her  serviceman-husband.  Allegedly  because 
of  this  erroneous  advice  she  had  not  seasonably  produced  evidence  of  her 
marriage.  Much  later  she  learned  from  the  Red  Cross  that  she  in  fact 
had  been  entitled  to  such  benefits,  and  when  proof  of  marriage  was 
furnished  the  V.A.,  monthly  payments  were  begun.  Under  the  govern- 
ing regulations  however,  she  forfeited  most  of  the  payments  she  would 
otherwise  have  received  had  she  made  seasonable  proof  in  the  first  in- 
stance, and  she  sued  to  recover  those  payments.    Judge  Galston  held : 

It  would  appear  from  the  authorities  that  the  decisions  of 
the  Administrator  with  regard  to  claims  of  the  kind  asserted  by 

116.  United  States  v.  Neustadt,  366  U.S.  696,  711   (1961). 

117.  28  U.S.C.  §  2680(a)   (1958). 

118.  87  F.  Supp.  555  (E.D.N.y.  1949). 
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tins  plaintiff  arc  final. 

'J"hc  fiincliim  t)f  the  conrts,  in  matters  involvint;"  adniinis- 
trative  actions  in  which  llic  ('(inj^rcss  has  not  expressly  provided 
for  judicial  review,  is  "nol  one  of  review  i)nt  essenlially  of  con- 
trol— the  function  of  keepjuj^'  them  within  their  stalnloiy  ;in 
thority."  [citinj^-  Mr.  Justice  lirandcis,  clissentinj;'  in  i  idwiH  r. 
^V;m;//.  285  U.S.  22.89  (1932)  and  other  cases]  .  .  .  'Ilms  it 
is  recognized  that  where  the  equity  powers  of  tlie  court  arc 
properly  invoked  by  a  clear  showing  that  the  administrative  of- 
ficer acted  in  excess  of  the  jurisdiction  conferred,  appropriate 
relief  may  be  obtained. 

In  the  instant  case,  therefore,  although  it  may  not  l>e  pos- 
sible judicially  to  determine  the  amount  of  the  award,  the  court 
as  a  court  of  equity  can  upon  an  adequate  showing  order  a  re- 
hearing by  the  Veterans  Administration."^ 

In  the  Steinmasel  case,^^"  Steinmasel's  attorney  attempted  to  invoke 
Siegel  for  the  purpose  of  ordering  a  further  rehearing,  but  the  court  chose 
not  to  follow  Siegel  on  the  theory  that  the  V.A.  had  not  overstepped  its 
jurisdiction  in  furnishing  incorrect  advice.  This  was  suri>rising  because 
on  their  facts  Siegel  and  Steinmasel  were  closely  akin  and  were  the  only 
two  officially  reported  cases  in  which  relief  against  the  V.A.  was  sought 
for  damages  resulting  from  erroneous  advice. 

The  events  subsequent  to  the  decision  in  Siegel  suggest  that  it  does 
not  provide  a  breach  in  the  wall  of  no-review  which  it  appears  to  author- 
ize at  first  reading.  Pursuant  to  the  suggestion  of  the  court  in  the  Siegel 
case,  an  amended  complaint  was  filed  seeking  remand  to  the  V.A.  The 
V.A.  again  moved  to  dismiss,  but,  in  the  meantime,  Mrs.  Siegel  re- 
married and  ordered  her  attorneys  not  to  proceed  with  the  matter.'"^ 
Thus,  the  seed,  though  planted,  was  never  watered,  and  the  Steinmasel 
case  seems  to  assert  that  it  was  never  germinated  in  the  first  place. 

D.     Unconstitutionality  of  N o-Rcineiu  Clauses 

The  Supreme  Court  has  never  either  accepted  or  ruled  upon  the 
theory  that  a  denial  of  judicial  review  is  unconstitutional.    The  Court  has 

119.  Id.  at  558. 

120.  Steinmasel  v.  United  States,  202  F.  Snpp.  33S  (D.S.D.  1962).  It  is  a  curious 
fact  that  the  Steinmasel  and  Siegel  cases  appear  to  be  the  only  instances  in  which 
formal  litigation  against  the  V.A.  was  based  upon  misrepresentation,  and  yet  in  neither 
case  was  the  defense  of  estoppel  interposed.  Ibid.  Siegel  v.  United  States,  87  F.  Supp. 
335   (D.S.D.  1962), 

121.  Letter  From  Sidney  Z.  Searles,  Esq.,  to  Professor  Frederick  Davis,  Aug.  1, 
1961. 
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Ix^cu  traditionally  reluctant  about  dccidinjij  exactly  how  far  Cniii^rcss  can 
go  in  restricting  the  a|)|)el1ate  jurisdiction  of  federal  courts,'"'""  and  ^^r- 
haps  for  good  reason.  South  Africa  e.\[verienced  such  a  legislative- 
judicial  collision,  and  the  rule  of  law  has  seemingly  never  recovered  in 
that  jurisdiction.'""'  'J'his  may  also  explain  why  the  reach  of  Ex  parte 
Mc(.'(vdlc^'~^\\;\^  never  l>een  measured. 

In  his  masterful  discussions  of  "The  I^ight  to  Judicial  Review," 
Professor  Jaffe  suggests  that,  in  the  federal  system,  judicial  review  is 
constitutionally  entrenched  with  respect  to  official  actions  affecting  per- 
sonal liberty  and  criminal  procedure.*-'  Beyond  that,  he  asserts,  review 
appears  to  be  entrenched  only  as  to  actions  visiting  a  disability  or  working 
a  change  in  status  upon  the  person  aggrieved.  Professor  Jaffe  demon- 
strates the  shallow  nature  of  such  a  practice,  but  proceeds  no  further  with 
the  matter. 

Recent  developments,  to  be  discussed  below,  confirm  Professor 
Jaffa's  views  about  the  unsatisfactory  nature  of  this  dividing  line  for 
judicial  review,  as  it  is  based  upon  the  "passive  v.  active"  distinction 
which  has  proved  so  unsatisfactory  in  the  law  of  torts.  Nevertheless, 
despite  occasional  expressions  of  dissatisfaction,'""  it  remains  true  that 
a  no-review  statute  or  clause  governing  a  benefits  or  subsidy  program 
has  yet  to  be  held  unconstitutional. 

E.    Inherent  Court  Power  to  Invalidate  Decisions  IVhich  are  Nullifies 
or  Whose  Paternity  is  Irregular 

Here  again,  under  this  challenge  to  the  no-review  clause,  the  British 
experience  is  more  extensive  than  the  American,  In  one  startling  decision, 
an  English  judge  concluded  that  the  procedure  in  the  Ministry  of  Agri- 
culture and  Fisheries  for  the  apiwintment  of  tribunals  passing  upon  the 
validity  of  farmland  alloaitions  was  defective.'"  It  followed  that  all  of 
the  decisions  of  these  improperly  constituted  tribunals  affecting  thousands 
of  tracts  of  land  throughout  the  United  Kingdom  were  nullities.  Al- 
though the  holding  of  this  all  too  logical  judge  was  reversed  by  the  inter- 

122.  See  generally  Hart,  The  Pozver  of  Congress  fo  Limit  the  Jurisdiction  of 
federal  Courts:  An  Exercise  in  Dialectic,  66  PIarv.  L.  Rf.v.  1362  (1953). 

123.  See  McWhinncy,  Laiv  and  Politics  and  the  Limits  of  the  Judicial  Process, 
35  Can.  B.  Rev,  1203  (1957). 

124.  74  U.S.  (7  Wall.)  506  (1868). 

125.  Jaffe,  op.  cit.  supra  note  96,  at  803-14. 

126.  Rochester  Tel.  Co.  v.  United  States,  307  U.S.  125  (1939)  (the  dispatch  of 
the  negative  orders  doctrine). 

127.  Woollett  V.  Minister  of  Agriculture  &  Fisheries,  [1954]  1  Weekly  L.R.  1149, 
rev'd  xvith  leave  to  appeal  to  the  House  of  Lords  granted,  [1955]  1  Q.B.  103  (C.A, 
1954). 
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mediate  npijcllalc  coini,'-'  tlu-  Minislry  was  unvvilliiig  to  risk  the  tidal 
wave  of  suits  which  would  surely  follow  in  the  event  that  the  lower  court 
decision  was  reinstated  on  furllier  a|>i>cal.  It  therefore  i)romptly  ac- 
quiesce<:l  in  the  appcllruil's  rciiuests,  renderiuj^;-  the  causi"  inoot.^-"  Ollu-r 
British  decisions,  althouf;h  never  quite  [^''oiuf;'  (his  far,  have  suji^^gested  tliis 
ground  as  a  means  of  relief  aj^ainsl  a  le^fislative  or  adniinisUalive  adion 
in  outrageous  defiance  of  roiilrniiK)rary  notions  of  justice. '•'"  In  the 
United  States  the  chief  case  suggesting  that  this  theory  has  merit  is 
Hiatt  V.  Coinlmgmi,^^^  in  which  it  was  held  that  even  where  judicial  re- 
view is  foreclosed  under  the  federal  Administrative  Procedure  Act,'"-  a 
court  may  set  such  a  decision  aside  as  a  total  nullity  if  the  procedure  was 
fatally  defective  or  no  evidence  existed  in  support  of  the  decision. 

The  very  smoothness  of  the  logic  of  this  theory  tends  to  undermine 
its  reliability.  Its  acceptance  exposes  every  administrative  action  to  judi- 
cial review.  One  can  almost  hear  Mr.  Justice  Frankfurter  reviling  it  as 
exhuming  ancient  casuistries.'"  But  the  emotion  of  the  criticism  is  still 
no  answer  to  the  logic.  It  may  well  be  that  in  attempting  to  capture  an 
abstract  principle  which  would  define  reviewability  of  the  fact  of  statu- 
tory insulation  we  are  confronted  with  the  unanswerable.  The  problem 
of  preserving  judicial  integrity  by  granting  immunity  from  civil  actions 
in  tort  at  the  expense  of  the  aggrieved  victim  is  the  same,  and  Learned 
Hand's  impatient  dispatch  of  this  problem  in  Gregoire  v.  Biddle^^*  is  no 
answer  to  the  questions  which  would  be  presented  by  a  judge  who 
machine-gunned  the  spectators  in  his  courtroom. 

128.  Ibid. 

129.  The  anti-climax  of  the  WcoUeit  case  was  reported,  in  part,  as  follows : 
"MRS.  WOOLLETT  TO  KEEP  HER  LAND.  ...  Mr.  Heathcote  Amory,  Min- 
ister of  Agriculture  stated  that  ...  'in  all  the  circumstances'  he  would  not  go  on  to 
acquire  the  land  notwithstanding  the  recent  decision  of  the  Court  of  Appeal  in  his 
favor."  The  Times  (London),  Nov.  25,  1954,  p.  8,  col.  2.  The  Ministry  of  Agriculture 
and  Fisheries  lost  no  time  in  putting  this  valuable  precedent  to  work,  however.  Regina 
V.  Minister  of  AgricuUure  &  Fisheries  {Ex  parte  Graham),  [1955]  2  Q.B.  140,  166 
(1954).  This  swift  invocation  of  a  precedent  to  the  effect  tliat  substantial  defects  in 
the  appointment  of  administrative  tribunals  cannot  be  relied  upon  when  attacking  the 
decisions  of  such  tribunals  or  the  ministry  under  which  they  function  seems  to  con- 
tradict the  appraisal  of  an  English  commentator  who  observed  that  "the  case  of  Wool- 
Icit  V.  Minister  of  Agricxdtxire  and  Fisheries  is  not  of  itself  of  any  great  importance." 
Jackson,  Administrative  Tribunals,  18  Modern  L.  Rev.  165   (1955). 

130.  E.g.,  Smith  v.  East  Elloe  Rural  Dist.  Council,  [1956]  A.C.  736  (H.L.)  ; 
Acton  Corp.  v.  Morris,   [1953]  2  All.  E.R.  932   (C.A.)  ;  In  re  Workmen's  Compensa- 

^  tion  Act  &  Canadian  Pac.  Ry.,  [1950]  2  D.L.R.  630. 

131.  178  F.2d  42  (5th  Cir.  1949),  affd  by  an  equally  divided  Court,  340  U.S.  880 
(1950),  0/1  remand.  100  F.  Supp.  74  (N.D.  Ga  .1951). 

132.  60  Stat.  243   (1946),  5  U.S.C.  §  1009   (1958). 

133.  City  of  Yonkers  v.  United  States,  320  U.S.  685,  695  (1944)  (dissenting 
opinion). 

134.  177  F.2d  579  (2d  Cir,  1949). 
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Impeaclimeiil  of  any  precept  in  the  system  of  iK)silive  l;iw  on  the 
ground  that  the  credentials  of  the  promulgating  authority  are  defective 
will  invariably  raise  delicate  political  questions  which  courts  are  anxious 
to  avoid."'  Yale's  Samuel  J.  Tilden  Club,  the  members  of  which  refuse 
to  acknowledge  the  validity  of  legislation  enacted  during  the  term  of 
President  Hayes,  is  an  institutional  reminder  of  the  difficulties  which 
would  be  created  if  this  theory  were  carried  to  tlie  limit  of  its  logic. 
Those  who  contend  for  the  same  reasons  that  the  fourteenth  amendment 
to  the  U.S.  Constitution  is  a  nullity  are  also  reminders.  Nevertheless, 
while  the  ultimate  limit  of  the  theory  is  an  indeterminate  rather  than  an 
ascertainable  line,  instances  exist  in  whicli  it,  or  something  like  it,  has 
proven  an  effective  ground  for  relief  where  other  judicial  review  is 
unavailable."" 

V.    Forfeiture:  Judicial  and  Legislative  Reactions 

It  will  be  recalled  that  Mr.  Di  Silvestro  was  not  only  unable  to  secure 
judicial  review  of  his  claim  that  he  was  entitled  to  be  reinstated  to  his 
position  of  adjudicator,  but  that  he  was  also  unable  to  secure  judicial 
review  of  the  forfeiture  of  all  his  benefits  which  the  V.A.  declared  some 
years  after  the  unsuccessful  reinstatement  litigation  had  begun."^  At 
that  time  the  Veterans'  Benefit  Act  included  two  no- review  provisions. 
One  was  the  predecessor  of  the  present  clause  and  made  decisions  "on 
any  question  of  law  or  fact  concerning  a  claim  for  benefits  or  payments" 
non-reviewable."*  The  second  provision  enumerated  a  number  of  the 
sections  of  the  law  and  made  decisions  under  these  sections  also  non- 
reviewable.""  The  sections  covered  by  the  second  no-review  clause  in- 
cluded V.A.  decision  declaring  a  forfeiture  for  misrepresentation,  but 
did  not  include  the  section  authorizing  V.A.  forfeitures  for  disloyal 
conduct. 

In  VVellman  v.  WhitHer^*°  Judge  Danaher  held  that  a  decision  for- 
feiting a  veteran's  benefits  for  disloyal  conduct  was  subject  to  judicial 
review  because  the  section  authorizing  such  forfeitures  was  not  enum- 
erated in  the  second  no-review  clause  mentioned  above.  The  government 
contended  that  even  so,  since  the  action  was  a  "claim"  for  reinstatement,  it 
was  barred  by  the  first  no-review  clause  applicable  to  "claims."     But 

135.  E.g.,  Coleman  v.  Miller,  307  U.S.  433  (1939). 

136.  E.g.,  Miller  v.  Horton,  152  Mass.  540,  26  N.E.  100    (1891).  See  note  130 
supra. 

137.  Di  Silvestro  v.  United  States,  132  F.  Supp.  692  (E.D.N.Y.  1955),  aff'd,  228 
F.2d  516  (2d  Cir.),  cert,  daiied.  350  U.S.  1009  (1956). 

138.  54  Stat.  1197  (1940).  See  note  12  supra. 

139.  48  Stat.  9  (1933).  See  note  12  supra. 

140.  259  F.2d  163  (D.C.  Cir.  1958). 
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Ju(l<;e  Daiuilicr  ruled  lliat  ihis  clause  did  not  apply  because,  in  order  ti. 
explain  the  existence  of  these  dual  no-revicw  provisions,  the  earlier  or 
more  general  clause  had  to  he  limited  to  mean  "initial  claims"  only.'" 

Consider  the  law,  lluii,  Inlldwing  the  decision  in  W'rlUimn.  y\iiy 
V.A.  decision  denying  a  claim  for  disahilily  or  for  cdncahMiial  hem  lii-. 
regardless  of  the  grounds,  was  deemed  unreviewahlc.  .'■'■  -iIm  was  a 
decision  forfeiting  a  veteran's  benefits  for  false  statemenls  or  misrepie 
scntations  made  to  the  V.A.  JUit  a  forfeiture  for  allegedly  disloyal 
activity  was,  through  a  highly  technical  statutory  interpretation,  subject 
to  judicial  review. 

In  September  of  1958  Congress  passed  the  revised  and  recodified 
Veterans'  Benefits  Act.^"  The  second  no-review  clause  of  the  old  statute 
was  abandoned,  leaving  only  the  first  no-review  clause  relating  to 
"claims."  Under  the  reasoning  of  Wellman  v.  Whittier,^"^  therefore,  all 
forfeitures  were  judicially  reviewable,  but  at  least  one  district  court  did 
not  get  the  hint. 

In  Thovijfson  v.  JVhitticr,^'*  Mr.  Thompson,  an  honorably  dis- 
charged World  War  II  veteran,  sought  reinstatement  of  his  veteran's  dis- 
ability benefits.  During  the  Korean  conflict  he  had  made  many  speeches 
concerning  the  propriety  of  United  States'  intervention  into  that  war, 
which  reflected  discreditably  on  the  motives  of  those  in  political  power 
in  the  United  States  at  that  time.  It  was  for  these  activities  that  the 
V.A.  had  declared  a  forfeiture  of  his  benefits.'"  The  District  Court  for 
the  District  of  Columbia  declared  the  forfeiture  of  Mr.  Thompson's  dis- 
ability benefits  by  the  V.A.  unreviewable,  the  case  being  heard  before  a 
three  judge  district  court  l^ecause  it  was  thought  that  it  involved  a  direct 
attack  upon  the  constitutionality  of  a  federal  statute.""  Appeal  to  the 
Supreme  Court  was  denied  on  the  ground  that  the  three  judge  district 
court  had  been  improjierly  convened."^  In  the  meantime  Congress  had 
passed  two  amendments  to  the  Veterans'  Benefits  Act  prohibiting  for- 

141.  ''We  have  repeatedly  recognized  that  non-reviewability  must  be  accorded  to 
the  Administrator's  decisions  as  to  claims.  But  we  are  not  here  concerned  with  a 
'claim'  by  a  veteran,  but  with  action  by  the  Administrator  working  the  forfeiture  of 
an  already  adjudicated  award."  Id.  at  169.  . 

142.  See  note  10  supra. 

143.  259  F.2d  163,  169  (D.C.  Cir.  1958). 

144.  185  F.  Supp.  306  (D.D.C.  1960)  ;  Note,  29  Geo.  Wash.  L.  Rev.  580  (1961)  ; 
Note,  6  ViLL.  L.  Rev.  249  (1961).  For  subsequent  history  of  this  case,  see  notes  147 
&  150-51  infra. 

145.  A  complete  narrative  of  the  activities  for  which  the  V.A.  declared  the  for- 
feiture appears  in  the  subsequent  opinion  of  the  Court  of  Appeals  for  the  District  of 
Columbia.  Thompson  v.  Gleason,  317  F.2d  901,  903-04   (D.C.  Cir.  1962). 

146.  28  U..S.C.  §  2282  (1958). 

147.  Thompson  v.  Whittier,  365  U.S.  465  (1961), 
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fcitures  where  the  veteran  was  jurisdictionally  indictable  for  the  offenses 
which  would  otherwise  warrant  the  forfeitures.'"* 

Following  the  Supreme  Court's  denial  of  the  appeal,  the  case  came 
to  the  Court  of  Apix;als  for  the  District  of  Columbia,  wherein  Judge 
1  Yettynian  ruled  Wellman  v.  Whitiier^^°  applicable  and  the  action  subject 
to  judicial  i-evicw.""  The  V.A.  had  originally  contended  that  it  could 
forfeit  a  veteran's  benefits  if  in  its  view  the  veteran  had  rendered  as- 
sistance to  an  enemy  of  the  United  States.  But  Judge  Prettyman  said  that 
this  was  a  misinterpretation  of  the  statute,  and  that  before  a  forfeiture 
could  be  declared,  it  must  be  shown  that  the  veteran  had  rendered  as- 
sistance to  the  enemy  within  the  meaning  of  only  those  offenses  defined 
as  crimes  by  statute."'  He  therefore  remanded  the  case  to  the  V.A.  for 
a  new  determination. 

Thompson's  forfeitures  had  been  declared  before  the  enactment  of 
the  non-retroactive  1959  amendments  prohibiting  forfeitures  where  the 
veteran  is  jurisdictionally  indictable  for  certain  offenses.  Thus,  it  did 
not  remove  the  V.A.'s  authority  to  forfeit  Thompson's  veterans'  benefits 
in  keeping  with  the  pre-1959  law.  Additionally,  the  1959  amendments 
permitted  summary  forfeiture  by  the  V.A.  for  conviction  of  subversive 
activities  pursuant  to  specific  federal  laws  dealing  with  such  activities."" 
Yet,  since  that  part  of  the  legislation  is  likewise  not  retroactive,  Thomp- 
son's earlier  conviction  under  the  Smith  Act'"  could  not  have  served  as 
an  adequate  basis  for  the  V.A.'s  summary  forfeiture.  For  these  reasons 
Thompson  v.  Gleason^^*  is  a  lame  duck,  but  an  interesting  lame  duck 
nevertheless. 

In  the  first  place  it  illustrates  the  unsatisfactory  nature  of  the  judi- 
cial decisions  which  attempt  to  circumvent  the  no-review  clause  by  tech- 
nical legal  distinctions  or  nice  statutory  constructions.  Judge  Danaher's 
decision  in  Wellman  v.  PVhittier,^^^  although  logical,  did  not  square  with 
Congressional  policy  and  the  legislative  history.  The  assumption  that 
Congress  meant  to  limit  the  no-review  clause  to  initial  claims  because  it 
had  provided  an  alternative  no-review  clause  for  other  V.A.  activities  is 
not  borne  out  by  the  legislative. history.  The  two  no-review  clauses  were 
included  in  the  pre-1958  legislation  as  a  fortuity  of  consolidation  and 

148.  38  U.S.C.  §§  3503(d),  3505 (a)    (Supp.  IV,  1963). 

149.  259  F.2d  163,  169  (D.C.  Cir.  1958). 

150.  Thompson  v.  Gleason,  317  F.2d  901   (D.C.  Cir.  1962). 

151.  Id.  at  907. 

152.  38  U.S.C.  §  3505(a)    (Supp.  IV,  1963). 

153.  Dennis  v.  United  States,  341  U.S.  494  (1951). 

154.  317  F2d  901  (D.C.  Cir.  1962). 

155.  259  F.2d  163  (D.C.  Cir.  1958). 
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evinced  no  conscious  (lcsij;n  on  the  i>art  of  Congress  to  so  limit  the  no- 
review  clause  applicable  lo  claims  or  Ix^ncfits.'"'  Thus,  in  1958,  those 
responsible  for  the  rcvisinii  and  recodification  eliminale<l  the  second  no- 
review  clause  because  it  was  thought  rechnidant,  not  because  of  a  policy 
choice  against  making  foi  leilures  noiirevicwable."^  Siuci-  earlier  cases 
had  construed  the  no  revit  w  of  claims  clause  as  applicable  to  forfeitures 
as  well  as  to  initial  claims,''"  the  district  court  in  Thom}m>n  v.  Whitticr"-" 
had  ample  authority  Tor  iuiK'nug  the  distinction  previously  made  by 
Judge  Danaher  in  WcUiuan.  It  might  better  have  served  the  ends  of  jus- 
tice had  the  constitutional  issue  of  no-review  been  directly  met  in  Well- 
mwh  instead  of  according  relief  on  the  highly  artificial  distinctions  made 
therein.  Finally,  Thompson  v.  Glcasun^''°  avoided  the  vital  question  of 
whether  collateral  punishment  can  be  inflicted  by  a  withdrawal  of  bene- 
fits, whether  administratively  or  through  a  legislative  condition,  for  be- 
havior, whether  involving  a  criminal  conviction  or  not,  basically  un- 
related to  conditions  of  eligibility. 

Thus,  while  both  the  courts  and  the  Congress  have  limited  the  V.A.'s 
discretion  to  declare  a  forfeiture,  the  question  of  initial  eligibility  is  still 
not  open  to  judicial  review.  Veteran  "A,"  whose  benefits  are  zvitlidrazm 
because  of  his  sj^eeches,  is  entitled  to  judicial  review  of  the  legality  of  that 
withdrawal,  whereas  veteran  "B,"  whose  claim  for  educational  benefits  is 


156.  See  notes  12  &  101  supra. 

157.  In  tlic  tables  accompanying  tlie  codification  of  tlie  1958  Veterans'  Benefits 
Act,  former  section  705,  which  was  tlic  corresponding  code  provision  to  that  in  the 
Economy  Act  making  all  decisions  of  the  administrator  unreviewable,  48  Stat.  9  (1933), 
is  indicated  as  now  appearing  at  38  U.S.C.  211  (195S),  and  not  as  "OniiUcd."  38 
U.S.C.A.  XXIII  (1959).  Moreover,  the  report  of  the  House  Committee  on  Veterans' 
Affairs  on  the  1958  Veterans'  Benefits  Act  confirms  this  conclusion.  See  note  27  supra 
and  accompanying  text.  Additionally,  in  the  conecdedly  unofficial  but  nevertheless 
authoritative  compilation,  the  present  no-review  clause  is  indicated  as  having  been 
based  upon  the  earlier  Economy  Act  provision,  48  Stat.  9  (1933).  See  Historical  Note 
to  38  U.S.C.A.  §  211    (1959). 

158.  E.g.,  Van  Home  v.  Hines,  122  F.2d  207  (D.C.  Cir.  1941).  See  note  102  supra. 

159.  185  F.  Supp.  306  (D.D.C.  1960).  The  singular  failure  of  the  district  court 
to  note  the  distinction  made  in  Wellman  v.  Whittier,  259  F.2d  163  (D.C.  Cir.  1958), 
between  initial  claims  (unreviewable)  and  forfeitures  (reviewable)  also  escaped  the 
usually  critical  eyes  of  the  note  writers.  See  Notes,  supra  note  144.  Before  congres- 
sional intervention  to  restrain  the  practice  (see  note  148  supra)  the  V.A.  processed 
9,206  forfeiture  cases  and  decreed  forfeiture  in  4,753,  or  approximately  half  of  them.. 
Of  the  4,753  actual  forfeitures,  1,062  were  for  subversive  activities.  This  means  that 
1,062  American  citizens  had  their  veterans'  benefits  revoked  for  "treasonable  activities 
without,  in  many  cases,  the  benefit  of  a  jury  trial  or  even  curial  review.  2  United 
States  Code  Congressional  &  Ad.  New  2219  (1959).  In  the  legal  sense,  "treason"  is  a 
highly  technical  and  complicated  offense  fraught  with  procedural  and  venue  niceties. 
Hurst,  Treason  in  the  United  Stales.  58  Harv.  L.  Rev.  226,  395,  806  (1944).  The 
reader  may  wish  to  ponder  the  consequences  of  the  no-review  clause  which  permitted 
such  a  large  number  of  "convictions"  by  administrative  fiat^ 

160.    317  F.2d  901  (D.C.  Cir.  1962). 
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denied  for  having  made  the  same  kind  of  siKcchcs,  has  no  opiXJiUinity 
for  judicial  review. 

VI.     Statutory  Exceptions  to  Nonreviewability  :    Educational 
Institutions  and  National  Service  Life  Insurance 

Tlie  fimdamental  unfairness  of  the  no-review  clause  of  the  Veterans' 
Benefits  Act*"  is  further  demonstrated  by  an  examination  of  two  other 
areas  of  controversy  which  provoked  exceptions  to  the  no-review  policy. 

Under  the  original  "G.l.  Bill"  the  V.A.  was  given  final  authority  to 
determine  the  tuition  payments  to  be  made  on  behalf  of  veterans  attend- 
ing educational  institutions  which  did  not  have  established  charges.^"'  In 
a  number  of  cases  arising  prior  to  1950,  the  decisions  of  the  V.A.  on 
these  matters  were  held  nonreviewable  on  any  ground  whatsoever."' 
Dissatisfaction  with  these  decisions  provoked  Congress  to  enact  legisla- 
tion which  amended  the  V.A.  regulations  goveining  such  controversies. 
This  legislation  CTeated  a  Veterans'  Education  Appeal  Board  and  vested 
it  with  jurisdiction  to  consider  appeals  by  "any  educational  or  training 
institution  which  is  dissatisfied  with  a  determnation  of  a  rate  of  payment 
for  tuition,  fees,  or  other  charges  ...  or  with  any  other  action  of  the 
Administrator."*"  Significantly,  this  statute  further  provided  that  "such 
Board  shall  be  subject,  in  respect  to  hearings,  appeals,  and  all  other  ac- 
tions and  qualifications,  to  the  provisions  of  sections  5  to  11,  inclusive,  of 
the  Administrative  Procedure  Act.  .  .  .'""  Subsequent  to  the  enact- 
ment of  this  legislation,  educational  institutions  have  experienced  no  dif- 
ficulty in  obtaining  judicial  review  of  decisions  which  are  allegedly  arbi- 
trary or  unjust,*""  except  in  one  Alabama  case  in  which  the  plaintiff  for 
some  reason  neither  pleaded  nor  relied  upon  the  foregoing  statute.*" 

The  Veterans'  Benefits  Act  also  excludes  from  the  no-review  clause 


161.  38  U.S.C.  §  211(a)    (1958). 

162.  58  Stat.  290  (1944) ;  13  Fed.  Reg.  2695  (1948). 

163.  E.g.,  Brasier  v.  United  States,  223  F.2d  762  (8th  Cir.  1955)  (school  de- 
certified in  1949)  ;  Fletcher  v.  Veterans  Administration,  103  F.  Supp.  654  (E.D.  Mich. 
1952)  (school  decertified  only  days  before  tlie  curative  statute)  ;  New  York  Technical 
Institute  v.  Limburg,  87  F.  Supp.  308  (D.  Md.  1949)  ;  Slocumb  v.  Gray,  82  F.  Supp. 
125  (D.D.C.  1959). 

164.  64  Stat.  336  (1950). 

165.  Ibid.  For  the  legislative  histor}',  see  1  United  States  Code  Congressional  & 
Ad.  News  2710  (1950). 

166.  Radio  Television  Training  Ass'n,  Inc.  v.  United  States,  163  F.  Supp.  637 
(Ct.  CI.  1958) ;  Art  Center  School  v.  United  States,  142  F.  Supp.  916  (Ct.  CI.  1956)  ; 
Hemphill  Schools,  Inc.  v.  United  States,  135  F,  Supp.  946  (Ct.  Ci.  1955). 

167.  Birmingham  Business  College,  Inc.  v.  Smith,  140  F.  Supp.  403  (N.D.  Ala. 
1956). 
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claims  arising  tnit  of  contracts  of  National  Service  Life  Insurance."* 
This  exemption  has-  proved  tronblcsomc  only  in  terms  of  the  type  of  ac- 
tion to  whicli  it  is  applicable.  The  interesting  question,  and  the  one  which 
typifies  the  artificial  coiu-i'plual  problems  which  a  no-rrview  clause  tends 
to  provoke,  relates  to  the  dcfiiiilion  of  a  "contract"  of  life  insniance. 

Following  each  World  War  Congress  enacteil  hf^i-l.ilion  piovltHnf^ 
payments  to  widows  or  next  of  kin  of  armed  service  i)ersontiel  killed  in 
action  in  accordance  with  the  standard  provisions  of  the  contracts  of 
National  Service  Life  Insurance,  even  though  the  deceased  personnel 
were  not  so  insured  and  had  never  paid  premiums  on  policies  of  insur- 
ance."® The  issue  frequently  raised  in  suits  brought  by  such  next  of  kin 
was  whether  this  payment  was  a  "gratuity"  or  constituted  a  vested  con- 
tractual "right."  The  split  in  judicial  opinion  was  precise,  and  no  authori- 
tative answer  was  ever  given  to  the  question.  Owing  to  the  normal  ex- 
piration of  the  programs,  the  question  is  now  moot.  It  is  instructive, 
nevertheless,  to  survey  the  judicial  approaches  to  the  question. 

With  respect  to  the  free  and  automatic  insurance  granted  to  World 
War  I  victims,  the  courts  fairly  consistently  held  that  the  beneficiaries  of 
this  legislative  "grant"  had  contractual  rights  which  gave  them  greater 
standing  to  secure  judicial  review  than  had  they  been  the  mere  recipients 
of  gratuities.""  However,  in  1925  Mr.  Justice  Holmes,  with  a  charac- 
teristic positivism  which  tended  to  place  decisiveness  before  analysis,  con- 
siderably weakened  this  decisional  structure  by  making  the  following  ob- 
servation concerning  the  jural  relationships  created  by  this  statute: 

The  insurance  was  a  contract,  to  be  sure,  for  which  a  premium 
was  paid,  but  it  was  not  one  entered  into  by  the  United  States 
for  gain.  All  soldiers  were  given  a  right  to  it  and  the  relation 
of  the  government  to  them,  if  not  paternal,  was  at  least  avuncu- 
lar. It  was  a  relation  of  benevolence  established  by  the  govern- 
ment at  considerable  cost  to  itself  for  the  soldier's  good."^ 

The  ease  with  which  difficult  questions  of  standing  could  be  dismissed 
under  this  formula  made  it  popular  with  judges  who  were  more  interested 
in  disposing  of  cases  than  in  seeing  that  justice  was  done.  Moreover,  the 
concealed  hostility  felt  by  many  judges  toward  programs  of  such  a  "pa- 

168.  38  U.S.C.  §  784  (1958)  deals  with  disputes  regarding  insurance  claims.  This 
section  is  specifically  excluded  from  the  embrace  of  the  no-review  clause.  38  U.S.C. 
§  211(a)   (1958).  Napier  v.  Veterans  Administration,  187  F.  Supp.  723  (D.N.J.  1960). 

169.  40  Stat.  409  (1917);  65  Stat.  33  (1951). 

170.  See  review  of  the  cases  in  Wilkinson  v.  United  States,  242  F.2d  735,  736 
(2d  Cir.  1957). 

171.  White  V.  United  States,  270  U.S.  175,  180  (1925). 
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ternal"  nature  was  bound  to  make  the  language  of  this  decision  popular. 
Such  judges,  when  presented  with  a  benefits  case,  could  seize  upon  the 
"gratuity"  distinction  as  a  basis  for  both  denying  relief  and  delivering  a 
homily  about  the  dangers  which  beset  a  society  which  becomes  too  de- 
pendent upon  its  government. 

Cases  arising  under  the  Servicemen's  Indemnity  Act  of  1951  show 
the  divergent  judicial  attitudes  in  sharp  focus.  In  the  split,  the  Protestant 
ethic  made  a  contingent  triumph.  In  Ford  v.  United  States,^'''  the  Court 
of  Appeals  for  the  Fifth  Circuit  affirmed  a  decision  which  dismissed  the 
claim  of  a  natural  mother  for  compensation  under  the  act.  The  court  had 
to  decide  whether  the  action  was  a  true  claim  arising  under  a  policy  of 
insurance  and  therefore  exempt  from  the  no-review  clause,  or  whether  it 
was  a  simple  claim  for  a  benefit  and  therefore  subject  to  the  clause.  The 
court  took  the  easy  road  suggested  by  Mr.  Justice  Holmes  in  White  v. 
United  States  t^''^  '^While  the  Congressional  intention  to  preclude  judicial 
review  .  .  .  must  be  clearly  and  positively  reflected  .  .  .  that  standard 
is  met  here  ...  by  the  intrinsic  nature  of  this  as  an  act  of  pure  gratuity 
from  the  sovereign's  grave.  .  .  .  ""*  The  leading  case  for  the  opposite 
view  had  been  Miller  v.  United  States"'^  in  whicli  Mr.  Justice  Whittaker 
(then  a  federal  district  court  judge)  repudiated  the  reasoning  behind 
cases  such  as  White  with  the  following  remarks: 

The  defendant's  argument  is  that  .  .  .  the  insurance  ...  is  "a 
gratuity  rather  than  a  contractual  matter,"  and  payment  can  be 
granted  or  withheld  in  the  exclusive  discretion  of  the  Adminis- 
trator of  Veterans'  Affairs.  .   .   . 

Upon  first  reading,  this  position  shocks  the  conscience. 
Further  study  of  the  law  has  not  changed  my  first  impression. 
Servicemen  who  lose  their  lives  in  the  service  of  our  country, 
and  the  families  of  those  men,  are  not  the  discretionary  cestuis 
of  a  beneficent  Veterans  Administration,  but,  rather  are  the 
beneficiaries  of  a  grateful  America,  whose  Congress  .  .  .  gave 
them  a  vested  property  right  in  the  life  insurance  thereby  af- 
forded."' 

172.  230  F.2d  533   (5th  Cir.  1956). 

173.  270  U.S.  175  (1925). 

174.  Ford  v.  United  States,  230  F.2d  533,  534  (Sth  Cir.  1956). 

175.  124  F.  Supp.  203  (W.D.  Mo.  1954). 

176.  Id.  at  204-05.  Holding  contrary  to  the  Miller  case  i.e.,  that  automatic  life 
insurance  claims  are  not  subject  to  judicial  review,  are  De  Espiritu  v.  United  States, 
10  Pike  &  Fisher  Admin.  Law  2d  442  (D.D.C.  1960)  ;  Del  Castillo  v.  United  States, 
272  F.2d  326  (9th  Cir.  1959),  cert,  denied,  361  U.S.  966  (1960)  ;  Stayne  v.  Veterans 
Administration,  6  Pike  &  Fisher  Admin.  Law  2d  308  (E.D.  Pa.  1956)  ;  Brewer  v. 
United  States,  117  F.  Supp.  842  (E.D,  Tenn.  1954) ;  United  States  v.  Sellers,  75  F.2d 
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The  opinion  went  on  to  hold  the  decision  of  the  V.A.  not  subject  to  the 
no-review  clause  and  yrauted  judgment  for  the  phiintiff. 

As  stated  earlier,  no  authoritative  resohilion  of  these  (hffering  views 
was  ever  given  by  the  Siii>reinc  Court,  l;M-<.;{'Iy  because  with  the  I'^SR 
re-enactment  of  the  Veteiniis'  Denelits  Act'"  ("ouj;ress  cliose.  a  different 
method  of  coni]iensatiuj.;-  (he  de|M'ndeuls  of  luiiusured  set  vici  iiien  killed  on 
active  duty.  lint  the  clear  di\  ision  of  authority  on  this  issue  is  a  fitting 
introduction  to  a  more  j^^enera!  consideration  of  the  distinction  between 
a  "right"  and  "ehgibilily  for  a  mere  gratuity,"  which  distinction  Profes- 
sor Jaf  fe  has  rightly  termed  "a  perversion  of  thought  and  of  language."^^" 

VII.      Bl'.NEFtTS  AND  DUE  PROCESS 

For  many  years  too  many  courts,  both  state  and  federal,  have  been 
condoning  administrative  lawlessness  in  the  administration  of  benefits 
programs  by  labeling  the  interest  of  the  claimant  as  a  mere  "gratuity," 
the  right  to  which,  in  the  absence  of  statute,  is  beyond  the  reach  of  any 
procedural  or  substantive  constitutional  protection/"     Professor  Jaffe, 

623  (5th  Cir.  1935).  Supporting  the  Miller  case,  i.e.,  tliat  automatic  life  insurance 
claims  are  subject  to  judicial  review,  are  United  States  v,  Roberts,  192  F.2d  893  (5th 
Cir.  1951)  ;  and  Unger  v.  United  States,  79  F.  Supp.  281    (E.D.  111.  1948). 

177.  The  provisions  of  the  Servicemen's  Indemnity  Act  of  1951,  65  Stat.  ZZ 
(1951),  were  omitted.  38  U.S.C.A.  XXII    (1959). 

178.  Jaffe,  The  Right  to  Judicial  RaAew.  71  Harv.  L.  Rev.  769,  784   (1958). 

179.  The  cases  are  too  numerous  for  exhaustive  collection.  Some  of  the  more 
notorious  ones,  which  specifically  predicate  denial  of  review  on  the  gratuitous  nature 
of  the  claimant's  interest,  follow.  Miller  v.  United  States,  294  U.S.  435  (1934)  ; 
Slocumb  V.  Gray,  179  F.2d  31  (D.C.  Cir.  1949)  ;  Van  Home  v.  Hines,  122  F.2d  207 
(D.C.  Cir.  1941);  Nolde  &  Horst  Co.  v.  Helvering,  122  F.2d  41  (D.C.  Cir.  1941); 
Barnett  v.  Hines,  105  F.2d  96  (D.C.  Cir.  1939)  ;  International  Union  v.  Bradley,  75 
F.  Supp.  394  (D.D.C.  1948)  ;  Bannister  v.  Soldiers'  Bonus  Bd.,  43  R.I.  346,  112  Atl. 
422  (1921).  Annot.,  13  A.L.R.  594  (1921).  The  typical  judicial  attitude  is  illustrated 
by  the  opinion  of  the  Court  of  Appeals  for  the  District  of  (Columbia  in  Nolde  &  Horst 
Co.  V.  Helvering,  supra  at  143 : 

The  fundamental  fallacy  is  in  misconceiving  the  substantive  nature  of  the 
claim.  From  this  flows  the  error  concerning  the  procedural  protections  to 
which  its  assertion  is  entitled.  .  .  .  The  payments  .  .  .  were  in  the  nature 
of  gratuities,  .  .  .  [T]he  procedural  consequences  flowing  from  the  gratitous 
character  of  the  payments  is  [sic]  that  Congress  had  full  power  to  vest  final 
and  exclusive  jurisdiction  over  the  claims  in  an  executive  official  or  agency, 
and  to  witlihold  entirely  from  the  courts  power  to  interfere  with  his  or  its 
action. 

In  1948,  the  district  court  for  that  same  jurisdiction  held  that: 

In  a  case  such  as  this  the  recipient  of  a  gratuity  may  not  be  heard  to  complain 
of  the  manner  in  which  one  by  law  charged  with  the  administration  of  a  public 
law  comes  into  possession  of  facts  necessary  to  a  proper  administration  of  law. 
.  .  .  Plaintiffs  urge  that  tlie  statutory  provision  denying  to  the  courts  the 
right  to  review  decisions  of  the  defendant  are  unconstitutional.  In  view  of  the 
authorities  cited  and  the  conclusion  that  the  benefits  sought  by  plaintiff  Golas 
are  necessarily  a  gratuity  the  constitutional  question  is  not  to  be  regarded  as  a 
substantial   one. 

International  Union  v,  Bradley,  supra  at  398, 
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writing  in  1958,  observed  that  there  was  HtLle  or  no  authority  to  siii>i>ort 
the  proposition  that  a  benefits  grant  is  a  mere  "privilege"  which  pre- 
sumptively excludes  judicial  review, '*'°  although  he  probably  permitted  his 
own  abhorrence  of  this  proposition  to  influence  his  appraisal.  Actually, 
considerable  authority  existed  prior  to  1958  in  support  of  the  proposition 
that  a  statutory  grant  of  benefits  created  a  mere  privilege  and  vested  no 
enforceable  right  in  the  donee.^*^  Variants  of  this  heresy  are  also  observ- 
able in  the  government  employment,"'  occupational  license"^  and  aca- 
demic tenure"*  cases.  In  these  latter  disputes  the  sententious  judicial 
dispatch  of  the  problem  is  usually  accomplished  through  the  use  of  such 
expressions  as  "nobody  has  a  right  to  a  government  job,"  "what  the  State 
can  grant  as  a  mere  privilege  it  can  summarily  take  away,"  and  "nobody 
has  a  right  to  teacli." 

Unfortunately,  these  heresies  have  recently  been  in  ascent.  This  is 
curious  because  the  patently  false  premise  behind  such  reasoning  has  been 
exposed  frequently  by  legal  writers."'  The  question  is  not  whether  any 
person  has  a  "right"  to  a  bounty  or  educational  benefits,  a  "right"  to  a 
job,  a  "right"  to  run  a  liquor  store,  or  a  "right"  to  teach.  Rather  it  is 
whether  the  exercise  of  a  statutory  discretion  for  wrong  or  mistaken 
reasons,  or  in  the  wrong  way,  can  be  squared  with  the  public  responsi- 
bility and  duty  of  the  administrative  agency.  The  related  question  put 
by  the  veterans'  benefits  cases  is  whether  a  legislature — be  it  state  or 
federal — can  constitutionally  authorize  or  impose  otherwise  illegitimate 
conditions  or  accessory  requirements  to  a  benefits  or  subsidy  program. 

The  legitimacy  of  the  agency  action  under  a  benefits  program  can 
usually  be  questioned  on  either  statutory  or  constitutional  grounds,  and 

180.  See  note  178  supra. 

181.  See  note  179  supra. 

182.  Bailey  v.  Richardson,  182  F.2d  46  (D.C.  Cir.  1950),  aff'd  by  an  eqiiallv 
divided  Court,  341  U.S.  918  (1951);  Palmer  v.  Walsh,  78  F.  Supp.  (D,  Ore.  1948); 
Cain  V.  United  States,  73  F.  Supp.  1019  (N.D.  111.  1947).  The  history  and  continuing 
vitality  of  the  "privilege"  approach  to  public  employment  has  been  reviewed  by  Dotson, 
TIw  liiiierginQ  Doctrine  of  Privilege  in  Public  Employment,  IS  Pud.  Admin.  Rev.  77 
(1955). 

183.  E.g..  Konigsberg  v.  State  Bar  of  Cal.,  366  U.S.  36  (1961)  ;  In  re  Anastaplo, 
366  U.S.  82  (1961)  ;  Walker  v.  City  of  Clinton,  244  Iowa  1099,  59  N.W.  2d  785  (1953). 

184.  Posin  V.  State  Bd.  of  Higher  Educ,  86  N.W.2d  31  (N.D.  1957)  ;  Worzclla  v. 
Board  of  Regents  of  Educ,  77  S.D.  447,  93  N.W.2d  411  (1958)  ;  Byse,  Academic 
Freedom,  Tenure,  and  the  Law,  73  Harv.  L.  Rev.  304  (1959).  Cf.  Frederick  Davis, 
Enforcing  Academic  Tenure,  1961  Wis.  L.  Rev.  200. 

185.  Jaffe  &  Nathanso.v,  Administrative  Law;  Cases  and  Materials  591-98 
(2d  ed.  1961);  Gellhorn  &  Byse,  Administrative  Law:  Cases  and  Comments 
759-61  (1960)  ;  1  Davis,  Administrative  Law  Treatise  452-512  (1958)  ;  Frederick 
Davis,  Must  a  Licensing  Authority  Act  JudiciaUy?,  22  N.Z.L.J.  360  (1956),  18  N.Z.J. 
Pub.  Ad.  45  (1956);  Byse,  Opportunity  to  be  Heard  in  Licemc  Insurance,  101  U.  Pa. 
L.  Rev.  57  (1952). 
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if  the  lc<jishilure  has  created  no  barrier  such  as  a  no-review  clause,  the 
benefits  claimant  usually  scciu-ts  review.'*"  One  of  the  best  answers  to 
the  "gratuity"  or  "crumbs  uudir  thy  table"  theory  as  ai^plied  lo  a  bene- 
fits program  which  does  not  |>reclude  judicial  review  is  foutid  in  an  ob 
scure  South  Dakota  decision  in  which  thai  slate's  suprcnie  cunrl,  while 
denying  relief  on  clear  snlislanlive  groumls,  made  this  :.ij;iiiliiant  ol)- 
servation : 

It  is  further  contended  by  the  appellants  that  in  creating  these 
claims  against  itself  in  the  nature  of  gratuities  the  State  intended 
to  withhold  the  right  to  resort  to  the  courts  and  to  limit  ag- 
grieved applicants  to  recourse  by  ap^xral  within  the  administra- 
tive agency  it  set  up.  .  .  .  [Ajlthough  it  provided  for  no  ap- 
peal to  the  courts  from  a  determination  of  the  Department,  we 
fail  to  find  any  indication  of  an  intent  to  cut  off  appropriate 
judicial  remedies. ^^^ 

On  the  other  hand,  where  the  issue  is  the  revocation  of  a  license,  the 
dismissal  of  an  employee,  or  the  dismissal  of  an  academic,  agency  action 
claimed  to  be  ultra  vires  because  it  is  based  upon  improper  motive  or  upon 
insufficient  procedural  assurance  that  the  action  is  consistent  with  com- 
monly expected  policies  is  frequently  held  beyond  judicial  challenge."* 
Such  cases  appear  to  be  wrong.  They  may  involve  more  delicate  and 
sensitive  questions  of  standing  than  found  in  benefits  actions,"'  but  they 
are  in  principle  inconsistent  with  the  more  liberal  review  policy  in  bene- 
fits cases.  Such  decisions  most  often  are  wrong  because  the  courts  er- 
roneously view  public  employment  dismissals,  license  revocations  or  aca- 
demic suspensions  as  involving  solely  the  issue  of  whether  the  aggrieved 
individual  has  a  "right"  to  the  status  which  he  has  lost.""  If  such  dis- 
putes were  viewed  as  akin  to  shareholders'  derivative  actions"^ — with  the 

186.  E.g.,  Bandy  v.  Mickleson,  73  S.D.  485,  44  N.W.2d  341  (1950)  ;  Wood  v. 
Waggoner,  67  S.D.  365.  293  N.W.  188  (19-10);  Annot.,  13  A.L.R.  589  (1921). 

187.  Wood  V.  Waggoner,  67  S.D.  365,  293  N.W.  188,  189   (1940)    (dictum). 

188.  See  cases  citW  in  notes  182-183  supra. 

189.  Even  in  the  numerous  cases  challenging  dismissals  or  denials  of  benefits 
through  the  use  of  the  prerogative  writs  or  other  such  "private  attorney  general"  types 
of  action,  the  courts  have  almost  always  treated  the  controversy  as  one  between  the 
applicant  and  the  government,  rather  than  as  between  the  public  authority  and  the  body 
politic.  See  Frederick  Davis,  op.  cit.  supra  note  184,  at  203  n.  13.  Cf.  Associated  Indus- 
of  N.Y.  State,  Inc.  v.  Ickcs,  134  F.2d  694  (2d  Cir.  1943). 

190.  E.g.,  Fuller  v.  Mitchell,  269  S.W.2d  517  (Tex.  Civ.  App.  1954)  ;  Mr.  Justice 
Holmes'  famous  remark  that  "the  petitioner  may  have  a  constitutional  right  to  talk 
politics,  but  he  has  no  constitutional  right  to  be  a  policeman,"  in  McAuliffe  v.  Mayor 
of  New  Bedford,  155  Mass.  216,  29  N.E.  517  (1892). 

191.  See  Note,  38  Cornell  L.Q.  244  (1953),  discussing  the  jural  correlatives 
involved  in  the  derivative  suit  as  distinguished  from  the  normal  representative  suit  or 
class  action. 
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jural  correlatives  running  primarily  between  the  administrative  agency 
and  the  public  interest,  rather  than  l^etwecn  the  agency  and  the  aggrieved 
individual — the  sole  questions  raised  would  be  the  standing  of  the  ag- 
grieved party  to  maintain  the  action,  and  whether  the  constitutional  or 
legislative  standard?  upon  which  the  validity  of  official  action  depends 
have  been  fully  satisfied.  While  this  approach  may,  in  a  sense,  substitute 
otie  bag  of  problems  for  another,  it  at  least  eliminates  the  necessity  of 
having  to  meet  the  highly  artificial  question  of  whether  the  petitioner 
has  a  "right"  to  this  or  that  job,  benefit,  license  or  academic  appoint- 
ment. In  its  place  it  substitutes  the  more  realistic  question  of  whether 
the  public  has  an  enforceable  interest  in  the  due  and  regular  discharge  of 
administrative  business."^ 

The  more  basic  but  related  question,  however,  is  whether  the  legis- 
lature itself,  in  the  establishment  of  benefits  or  subsidy  programs,  can 
utilize  discriminatory  conditions  or  incorporate  features  of  compulsion 
which  it  otherwise  might  not  directly  compel  or  apply  under  an  appro- 
priate regulatory  or  criminal  statute.  If  the  answer  to  this  question  be 
in  the  negative,  i.e.,  if  the  legislature  cannot  do  indirectly  that  which  the 
Constitution  prevents  it  from  doing  directly,  then  it  is  clear  that  a  legis- 
lative benefits  program  which  implicitly  or  explicitly  authorizes  indirect 
administrative  infringement  of  constitutional  rights  fails,  and  that  the 
no-revew  clause  of  the  Veterans'  Benefits  Act  is  unconstitutional.^" 

Unfortunately,  this  basic  question  has  never  been  directly  answered 
by  the  Supreme  Court.  Although  it  has  been  present  in  one  form  or  an- 
other in  many  cases  before  the  Court,"^  the  issue  has  been  consistently 
averted.  Like  many  major  issues  which  have  arisen  in  the  past,  e.g.,  leg- 
islative reapportionment^''^  and  segregation  in  the  public  schools,""  how- 
ever, there  is  an  observable  increase  in  the  pressure  which  may  inevitably 

192.  FCC  V.  Sanders  Bros.  Radio  Station,  309  U.S.  470  (1940)  ;  cf.  City  of 
Pittsburgh  v.  FPC,  237  F.2d  741  (D.C.  Cir,  1956) ;  Associated  Indus,  of  N.Y.  State, 
Inc.  V.  Ickes,  134  F.2d  694  (2d  Cir.  1943). 

193.  38  U.S.C.  §  211(a)  (1958).  Such  an  assertion  is,  of  course,  inconsistent  with 
International  Union  v.  Bradley,  75  F.  Supp,  394  (D.D.C.  1948),  and  the  overwhelming 
weight  of  authority.  See  note  22  supra. 

194.  E.g.,  Communist  Party  v.  Subversive  Activities  Control  Bd.,  367  U.S.  1 
(1961)  ;  Nelson  v.  County  of  Los  Angeles,  362  U.S.  1  (1960)  ;  Spoiser  v.  Randall,  357 
U.S.  513  (1958) ;  Bejlan  v.  Board  of  Educ,  357  U.S.  399  (1958)  ;  Lerner  v.  Casey, 
357  U.S.  468  (1958);  American  Communications  Ass'n  v.  Douds,  339  U.S.  382  (1950). 
But  cf.  Communist  Party  v.  Catherwood,  367  U.S.  389  (1961). 

195.  See  the  trend  from  Colegrove  v.  Green,  330  U.S.  804  (1946),  to  Baker  v. 
Carr,  369  U.S.  186  (1962). 

196.  See  the  trend  from  Plessy  v.  Ferguson,  163  U.S.  537  (1896),  to  Brown  v. 
Board  of  Educ,  347  U.S.  483  (1954).  For  an  objective  narrative  of  the  steady  journey 
between  these  two  cases  with  no  evaluation  of  the  cases  or  expression  of  emotion,  senti- 
ment or  opinion,  see  Sdiutter,  The  Segregation  Cases,  6  S.D.L.  Rev.  31   (1961). 
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affect  that  mystical  "wise  adjudication"  which  "has  its  own  time  for 
ripening."^"' 

A  low  point  was  pnihahly  reached  in  the  1950  decision  of  Aincrican 
Communications  Ass'ii  v.  noiiJs.'"^  \n  which  llie  Conrt  ap|iinved  conf;res- 
sional  imposition  of  a  di.M-riuiiiialory  disaliility  aimed  al  a  eolhiteral  oh- 
jective.  There  the  comt  upheld  a  statulory  denial  of  liihor  orKani/.alion 
recom-se  to  the  facililies  of  ihe  National  Labor  Ivelations  Board  unles.s 
officers  of  the  laljor  organization  filed  the  ubiquitous  non-communist 
disclaimer  affidavit.'""  Another  low  point  was  Fleming  v.  Nestor,'"^  in 
which  the  congressional  lerinination  of  social  security  benefits  to  a  per- 
son already  punished  by  deportation  without  the  benefit  of  a  criminal 
trial  was  upheld. 

The  high  [xjints,  on  the  other  hand,  have  mostly  turned  on  findings 
.  that  the  discriminatory  disability  or  handicap  was  an  interference  with 
freedom  &i  speech.  Thus,  in  liannegan  v.  Esquire^"^  the  denial  of  mail- 
ing privileges  without  observing  minimum  requirements  of  administra- 
tive due  process  was  held  invalid  because  of  its  infringement  of  the  free 
speech  guarantees  of  the  first  amendment.^°^  Similarly,  in  Talley  v.  Cali- 
fornia-"^  it  was  held  that  the  right  to  distribute  handbills  could  not  be  re- 
stricted by  imposing  requirements  which  tended  to  discourage  the  exer- 
cise of  this  right.  But  the  difficulty  with  these  high  point  cases  is  not 
in  the  results  (which  are  laudable),  but  in  the  only  logical  inference  which 
can  be  drawn  from  the  narrow  ground  upon  which  they  are  decided.  Spc- 
cifieally,  this  inference  is  that  arbitrary  and  capricious  official  action  in 
the  administration  of  benefits  or  subsidy  programs  is  constitutionally 
permissible  so  long  as  it  in  no  way  hinders  free  speech. 

The  Supreme  Court  had  an  excellent  opportunity  to  correct  this 
short-sighted  and  limited  approach  to  the  benefits  and  subsidies  question 
in  Speiser  v.  Randall.'"*    This  decision  is  of  enormous  significance,  not 

197.  State  of  Md.  v.  Baltimore  Radio  Show,  338  U.S.  912,  918  (1950).  It  is  the 
author's  opinion  that  such  poetic  phrases  as  that  quoted  in  the  text  avoid  the  issue  and 
do  more  harm  than  good.  Frcdcricl<  Davis,  Lazvyers,  ihe  Supreme  Court,  and  Individual 
Kifjhls,  6  S.D.L.  Rev.  54,  77  (1961). 

198.  339  U.S.  382  (1950). 

199.  See  NLR13  v.  Highland  Park  Mfg.  Co.,  341  U.S.  322  (1951).  The  provision 
of  the  law  requiring  labor  union  officials  to  file  non-communist  disclaimer  affidavits 
as  a  condition  to  the  benefits  of  the  National  Labor  Relations  Act  was  repealed  by 
Congress    after    twelve    years    of    controversy    and    several    Supreme    Court    reviews. 

WOOLLKIT   &    AaKON,    LauOU    I'tFXATIONS    AND   THE    LaW    129-30     (1960). 

200.  363  U.S.  603    (19C0). 

201.  327  U.S.  146    (1946). 

202.  U.S.  Const,  amend.  I.  See  Paul  &  Schwartz,  Federal  Censorship  139-67 
(1961). 

203.  362  U.S.     60   (1960). 

204.  357  U.S.  513   (1958). 
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so  much  for  what  it  decided,  but  as  an  itidicator  of  the  tyi)C  of  issue  ot\ 
which  the  Court  will  ultimately  be  forced. to  ponder  and  rule.  The  broad 
question  was  whether  California  could  condition  the  eligibility  for  a  tax 
exemption  upon  the  individual's  willintjness  to  file  a  so-called  "loyalty 
oath,"  Had  the  statute  compelled  all  California  citizens  to  file  such 
oaths  or  be  guilty  of  a  misdemeanor,  the  Ixjard  question  would  probably 
have  been  decided  in  the  negative.  But  the  denouement  on  that  question 
\\ould  not  be  so  certain  on  the  facts  of  the  Speiser  case.  The  narrow 
question,  however,  was  whether  the  state  of  California  could  encumber 
free  speech  through  a  general  tax  exemption  program  which  denied  eligi- 
bility to  those  guilty  of  certain  types  of  speech  without  meeting  the  bur- 
den of  proof  with  respect  to  the  qualitative  content  of  that  speech.  The 
Court  chose  to  decide  the  case  on  the  narrow  ground  and  held  the  legisla- 
tion invalid  because  the  California  procedure  placed  the  burden  of  proof 
on  the  taxpayer  to  prove  that  he  had  not  engaged  in  certain  forms  of 
speech,  instead  of  on  the  state  to  prove  that  he  had.^"'  Owing  to  the  in- 
validity of  the  statute,  the  taxpayer  was  not  required  to  file  the  affidavit. 
The  Court,  therefore,  did  not  meet  the  broad  due  process  question  of  the 
legitimacy  of  conditioning  receipt  of  benefits  upon  the  surrender  of  any 
constitutional  rights.  It  thereby  permitted  a  battle  to  be  won,  but  only 
by  permitting  further  entrenchment  of  a  heresy.  Briefly  stated,  that 
heresy  is  that  the  state  can  purchase  a  surrender  of  constitutional  freedom 
by  establishing  a  benefits  or  subsidy  program  which  the  individual  is 
theoretically  free  to  reject,  but  where  the  economic  circumstances  are  such 
that  this  theoretical  freedom  of  choice  is  about  as  real  as  that  which  a 
diabetic  has  in  dealing  with  the  holder  of  an  insulin  monopoly.""" 

While  an  analogous  technique  has  been  approved  as  a  means  of  com- 
pelling state  participation  in  federal  welfare  programs  which  the  federal 
government  might  not  be  permitted  directly  to  compel  under  the  tenth 
amendment,^"  the  infringement  involved  in  this  latter  case,  if  there  be 

205.  "Since  the  entire  statutory  procedure,  by  placing  the  burden  of  proof  on  the 
Claimants,  violated  the  requirements  of  due  process,  appellants  were  not  obliged  to  take 
the  first  step  in  such  a  Procedure."  Id.  at  529.  Mr.  Justice  Black,  in  his  concurring 
opinion  in  which  he  was  joined  by  Mr.  Justice  Douglas,  disclosed  he  would  have  de- 
cided the  broad  question:  "California,  in  effect,  has  imposed  a  tax  on  belief  and  ex- 
pression. In  my  view,  a  levy  of  this  nature  is  wholly  out  of  place  in  this  country;  so 
f.ir  as  I  know  such  a  thing  has  never  even  been  attempted  before."  Id.  at  529-30. 

206.  Relative  bargaining  position  is  an  ascendant  factor  in  deciding  whether 
contractual  provisions  are  enforceable.  Comment,  Products  Liability,  Breach  of  ]Var- 
raiity  and  the  IFaiiing  of  Some  Classic  Defeitscs,  7  S.D.L.  Rev.  124.  For  an  interesting 
theory  concerning  the  philosophical  contributions  to  the  relative  bargaining  position 
factor  in  legality  see  James,  Law,  Morals,  and  the  Limits  of  Contractual  Power:  An 
Interpretation  of  Immanuel  Kant,  3  S.D.L.  Rev.  24  (1958). 

207.  Steward  Mach.  Co.  v.  Davis,  301  U.S.  548  (1937). 
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any,  affects  only  llie  slaliis  of  an  individual's  state  citizenship  relative  to 
his  federal  citi/.ensliii)."""  It  involves  no  direct  inhiUilion  of  fundamental 
rights.  ]'-vcn  so,  the  propriety  of  the  techniciue  has  l>cen  criticized.'""* 
Surely,  however,  such  a  k'chni(|nc  has  no  place  in  the  nianifnld  relation- 
ships between  the  imi'vruliial  and  his  government,  for  llu.'  sim[)le  reason 
that  it  subverts  the  fundanicnial  premise  of  the  Aniiii'.;iii  sy;iliin  (hat 
there  are  limitations  uix)ii  what  the  majority  can  do  lo  Ihe  minority.  A 
benefits  or  subsidy  program  which  is  made  dependent  upon  individual 
acceptance  of  otherwise  unconstitutional  inhibitions  of  constitutional  free- 
dom needs  only  a  legislative  majority  for  enactment.  This,  incidentally, 
is  also  the  fundamental  issue  whicli  has  somehow  eluded  all  the  commen- 
tators on  the  school  prayer  cases.^^"  These  latter  cases,  while  superficially 
presenting  questions  involving  the  free  exercise  and  no-establishment  pro- 
visions of  the  first  amendment,"^  are  in  effect  dealing  with  a  much 
deeper  issue:  Can  the  majority  sentiment,  otherwise  disabled  from  im- 
posing its  will  upon  the  minority,  indirectly  accomplish  this  same  objec- 
tive by  attaching  conditions  or  instituting  compulsory  adjuncts  which 
limit,  offend,  or  inhibit  not  just  "free  speech"  or  "freedom  of  religion," 
but  any  of  the  constitutional  rights  of  the  minority? 

All  of  this  may  seem  unrelated  to  the  question  of  veterans'  benefits, 
but  the  two  are  tied  together  with  a  common  strand  far  more  real  than 
a  tender  thread.  If,  in  the  administration  of  a  benefits  program,  an  ad- 
ministrative agency  is  free  to  ignore  fundamental  concepts  of  due  process, 
the  door  is  opened  to  an  unlimited  number  of  practices  and  procedures  by 
which  the  exercise  of  constitutional  liberties  may  be  indirectly  limited  or 
curtailed.  The  same  is  true  if  legislative  disabilities,  imposed  upon  the 
benefciaries  of  such  programs  in  order  to  curtail  or  punish  activities  un- 
related to  basic  entitlement,  continue  to  be  upheld.^^'' 

In  addition  to  the  argument  that  a  disability  imposed  as  part  of  a 
benefits  or  subsidy  program  violates  the  constitutional  protection  of  free 
spech,  another  argument  has  been  used.  This  argument  is  to  the  effect 
that  a  disentitlement  based  upon  conduct  occurring  long  before  the  estab- 

208.  Massachusetts  v.  Mellon,  262  U.S.  447  (1924). 

209.  Nilsson,  There  Is  No  "General  Welfare  Poiver"  in  the  Constitution  of  the 
United  Slates,  47  A.B.A.J.  43  (1961).  See  generally  Report  of  the  Commission  on 
Intergovernmental  Relations  (1955) ;  Symposium  on  Federal  Grants-in-Aid,  13 
Nat'l  Tax  J.  193-248  (1960)  ;  Gilliam,  The  Impact  of  Federal  Subsidies  on  State 
Functioiis,  39  Neb.  L.  Rev.  528  (1960). 

210.  E.g.,  Sutherland,  Establishment  According  to  Engel,  76  Harv.  L.  Rev.  25 
(1962) ;  Kurland,  The  Regents'  Prayer  Case,  1962  Sup.  Ct,  Rev,  1 ;  Cahn,  On  Govern- 
ment and  Prayer,  37  N.Y.U.L.  Rev.  981   (1962). 

211.  School  Dist.  V.  Schempp,  374  U.S.  203  (1963) ;  Engel  v.  Vitale,  370  U.S.  421 
(1962). 

212.  E.g,,  Flemming  v.  Nestor,  363  U.S.  603  (1960). 
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lishnient  of  tlie  benefits  or  subsidy  i>ro<;rani  or  occurring  at  a  time  when 
it  would  not  have  been  an  obstacle  or  bar  to  participation  in  the  benefits 
or  subsidy  program  is  a  bill  of  attainder,^'"  The  argument  has  been  re- 
peatedly rejected  by  the  courts,  largely  on  the  basis  of  two  questionable 
theories.  First  it  has  been  held,  based  ui>on  the  [)ernicious  "gratuity" 
concc[)t,  that  the  withdrawal  of  the  benefit  is  not  a  "punishment"  because 
the  beneficiary's  interest  is  not  a  "property  right."''*  For  this  reason, 
the  theory  continues,  the  benefit  is  subject  to  modification  or  withdrawal 
consistent  with  any  legislative  objective.  This  is  the  same  type  of  un- 
realistic casuistry  which  has  plagued  the  law  of  occupational  licensing, 
and  led  too  many  uncritical  courts  to  uphold  the  arbitrary  destruction 
of  a  legitimate  business  by  an  administrative  agency  on  the  ground  that 
engaging  in  such  business  is  a  "privilege"  and  not  a  "right.""" 

Alternatively  it  has  been  asserted  that  even  if  withdrawal  or  denial 
of  benefits  were  an  interference  with  a  property  right,  such  a  disability 
is  not  a  punishment  because  it  results  in  no  affirmative  action,  e.g.,  a  fine 
or  detention  being  imposed  upon  the  individual.^'®  This  argument  ig- 
nores common  knowledge  that  the  forfeiture  of  all  veterans'  benefits  or 
social  security  rights  can  be  far  more  onerous  than  the  imposition  of  a 
ten-day  jail  sentence,  and,  regardless  of  the  legal  definition  of  the  pro- 
cedure, it  is  "punishment"  in  the  popular  understanding  of  that  term. 

In  two  cases  the  courts  have  strained  the  limits  of  credulity  by  sug- 
gesting that  somehow  or  other  the  beneficiary  of  a  benefits  program  is 
intimately  involved  in  the  program  to  such  an  extent  that  the  efficient 
administration  of  that  program  requires  him  to  curtail  the  exercise  of 
constitutional  liberties  which  he  would  otherwise  be  free  to  enjoy.^"  To 
such  absurdities  does  reliance  upon  blind  logic  lead. 

The  general  failure  of  the  "bill  of  attainder"  theory  and  the  un- 
realiability  and  narrowness  of  the  "free  speech"  theory  lead  to  the  con- 
clusion that  the  only  correct  basis  upon  which  to  measure  the  legitimacy 
of  collateral  legislative  conditions  or  of  various  administrative  procedures 
in  the  functioning  of  a  benefits,  claims  or  subsidy  program  is  that  of  due 
process.     Whether  one  emphasizes  the  "equal  protection"  overtones  of 

213.  Jbid.;  Thompson  v.  Whittier,  185  F.  Supp.  306  (D.D.C  1960),  rev'd  mid  re- 
manded sitb.  mm.,  Thompson  v.  Gleason,  317  F.2d  901  (D.C.  Cir.  1962)  ;  Note,  6 
ViLL.  L.  Rev.  249  (1961);  Note,  29  Geo.  Wash.  L.  Rev.  580  (1961). 

214.  Flemming  v.  Nestor,  363  U.S.  603  (1960). 

215.  E.g.,  Walker  v.  City  of  Clinton,  244  Iowa  1099,  59  N.W.2d  785  (1953). 

216.  Flemming  v.  Nestor,  Z6^  U.S.  603  (1960) ;  Thompson  v.  Whittier,  185  F. 
Supp.  306  (D.D.C.  1960),  rev'd  and  remanded  snb,  nam.,  Thompson  v.  Gleason,  317 
F2d  901  (D.C.  Cir.  1962), 

217.  Flemming  v.  Nestor,  supra  note  216;  Speiser  v.  Randall,  357  U.S.  513  (1958). 
Cf.  American  Communications  Ass'n  v.  Do"d<!   3.39  U.S.  382  ('1950'). 
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tliic  [noccss  .-IS  voii-cd  in  Holliii;/  •:•.  Slioi'jh','"*  or  the  more  iKMiulriititig  idra 
of  "proiKMty"  MS  llic  rij;lit  f;iirly  to  conipcle  for  legally  i>rotcctiblc  nuuia- 
gerial  control  of  economic  rcsonrces,"'"  is  immaterial.  The  concept  of 
due  process  is  rooled  in  fnndamcntal  notions  of  faii'ness,  and  a  disability 
indirectly  imposed  lln-onj^ii  a  diseriminalnry  denird  of  an  eeonomit'  ad 
vantage  otherwise  freely  available  \(*  other  jK^rsons  o(  tlie  same  status 
can  be  as  nnfair  as  a  diseiimina((>ry  tax.""" 

VII.      CoNrlAl.SloN  :    Till'.  I.F.r.TSLATlVE  RESI'ONSinir.ITY 

The  complexities  ol  the  economic  society  we  have  created  and  the 
necessity  for  increased  governmental  control  of  resource  allocation  iii- 
spired  by  the  cold  war  have  led  Professor  Arthur  Miller  to  conclude 
that  we  are  moving  into  the  era  of  the  "Positive  State.""^  Whether  we 
call  it  "patemalism"  or  "government  with  a  heart,"  and  whether  we  like 
it  or  not,  the  undeniable  fact  is  that  the  individual  to  fulfill  his  creative 
potential  must  increasingly  depend  upon  official  "licenses,"  "certificates 
of  eligibility,"  "honorable  discharges,"  "retirement  points,"  "ix;nsions," 
"disability  allowances,"  "passjwrts"  and  the  like.  Failure  to  qualify,  as 
in  the  case  of  a  veteran  of  only  nominal  scholastic  ability  and  limited  fi- 
nancial resources  who  seeks  educational  benefits  under  the  "G.I.  Bill" 
can  impose  an  economic  hardship  which  the  victim  may  have  great  diffi- 
culty in  overcoming,  or  be  unable  to  overcome  at  all.  As  the  desegrega- 
tion cases  have  taught  us,  unlawful  discrimination  in  the  administration 
of  a  benefits  program  is  a  denial  of  lx)th  the  equar  protection  and  due 
process  of  law.""  It  follows  that  a  statute  which  in  effect  licenses  such 
discrimination  by  precluding  all  judicial  review  of  administrative  action 
is  also  such  a  denial,  and  that  the  no-review  clause  of  the  Veterans'  Bene- 
fits Act"^  is  unconstitutional  on  its  face. 

The  American  system  of  justice  ought  never  officially  concede  that 
a  little  administrative  illegality  is  the  price  that  must  be  paid  for  efficient 
government.  Instead  of  awaiting  judicial  decision,  therefore,  it  is  pro- 
posed that  the  no-review  clause  be  amended  to  read  as  follows : 

218.  347  U.S.  497   (1954). 

219.  E.g.,  International  News  Serv.  v.  Associated  Press,  248  U.S.  215  (1918); 
Metropolitan  Opera  Ass'n  v,  Wagner-Nichols  Recorder  Corp.,  199  Misc.  786,  101 
N.Y.S.2d  483  (Sup.  Ct.),  affd,  279  App.  Div.  632,  107  N.Y.S.2d  795  (1950). 

220.  E.g.,  Morey  v.  Doud,  354  U.S.  457  (1957). 

221.  Miller,  An  Affirviativc  Thrust  to  Due  Process  of  LrnvF,  30  Geo,  Wash.  L. 
Rev.  399  (1962). 

222.  Brown  v.  Board  o£  Educ,  347  U.S.  483  (1954)  ;  Boiling  v.  Sharpe,  347  U.S. 
497  (1954). 

223.  .38  U.S.C.  §  211  (a)    (1958). 
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The  decisions  of  the  Adniiiiislralor  on  .'iny  (jnestion  of  law  or 
fact  concerning  a  claim  for  LKinefits  or  payments  under  any  law 
administered  by  the  Veterans'  Administration  shall  be  final  and 
subject  to  §10  of  the  Federal  Administrative  Procedure  Act. 

Repeal  or  amendment  of  the  no-review  clause  would  in  no  way  alter  the 
internal  procedure  of  the  V.A.  It  would  simply  restore  the  necessary 
guidance  and  judicial  participation  in  the  policy-making  function  without 
which,  it  is  submitted,  the  administrative  machine  tends  to  run  amuck. 

An  example  of  the  desirability  of  permitting  the  courts  to  play  even 
a  slight  role  in  the  development  of  administrative  benefits  programs  is 
afforded  by  the  Department  of  Health,  Education,  and  Welfare.  This 
Department  administers  benefits  programs  of  considerable  magnitude; 
yet  its  decisions,  albeit  on  limited  grounds,  are  still  subject  to  review."* 
In  the  administration  of  its  program,  passive  participation  by  the  judi- 
ciary as  a  protection  against  the  abuse  of  individual  rights  has  seemingly 
proved  no  albatross,  but,  rather,  an  effective  compass. 

In  Boyd  v.  fobonir"  the  problem  was  a  simple  claim  by  a  widow  for 
social  security  benefits.  According  to  the  record  the  husband  had  main- 
tained a  separate  abode  because  of  the  friction  caused  by  his  eight  chil- 
dren of  a  prior  marriage  coming  into  contact  with  the  two  children  of 
his  wife,  also  by  a  former  marriage.  Despite  this  arrangement,  forced 
upon  the  parties  by  conditions  with  which  even  a  celibate  might  sympa- 
thize, the  parties  fully  maintained  their  marital  relationships.  The  hus- 
band saw  his  wife  almost  every  day  and  spent  considerable  time  during 
the  evening  at  his  wife's  home.  During  the  period  in  which  this  arrange- 
ment was  in  effect,  the  wife  bore  her  husband  twins  and  was  again  preg- 
nant at  the  time  of  his  death.  In  fact,  the  record  showed  that  death 
struck  the  claimant's  husband  while  he  was  once  again  consummating  the 
marriage. 

The  administrator,  however,  (illustrating,  once  again,  that  laymen 
are  more  legalistic  than  lawyers)  denied  benefits  on  the  ground  that,  be- 
cause of  the  maintenance  of  the  separate  abode,  the  deceasd  was  not  liv- 
ing with  his  wife  at  the  time  of  his  death.  This  decision  survived  no  less 
than  two  internal  administrative  apjieals,""  but  the  federal  district  court 
reversed  it  and  the  court  of  appeals  affirmed  the  reversal.""  Judge 
Kalodner  might  have  been  speaking  for  the  entire  legal  profession  when 

224.  75  Stat.  626  (1961),  42  U.S.C.  §  405(g)    (Supp.  IV,  1963). 

225.  149  F.  Supp.  925   (VV.D.Pa.  1957),  aff'd,  257  F.2d  778  (3d  Cir.  1958). 

226.  The  chronology  of  the  administrative  processing  of  this  claim  is  detailed  in 
the  Court  of  Appeals  decision.  Id.  at  780. 

227.  Boyd  v.  Folsom,   149  F.   Supp.  925    (W.D.Pa.    1957),   afftl,  257   F.2d   778 
(3d  Cir.  1958). 
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he  expressed  his  reaction  to  the  incredibly  short-sighted  and  technical  de- 
cision of  the  bureaucracy:  "A  man  isn't  'living  with'  his  wife  'at  the  lime 
of  death'  even  though  he  dies  while  engaged  in  sexual  intercourse  with 
her.  That  was  the  startling  resnlt  reached  in  the  instant  case  by  the  Sec- 
retary of  Plealth,  Education,  and  Welfare."""" 

Unlike  Fjigland  the  Unilcd  States  has  no  system  of  r;il»hi(:l  responsi- 
bility and  parliamentary  executives  to  facilitate  the  btneaucracy's  search 
for  standards.""  In  the  American  system,  the  only  institution  capable  of 
performing  the  job  is  the  judiciary,  and  this  will  continue  to  be  true  for 
some  time.  We  do  ourselves  no  good,  therefore,  by  disabling  the  judi- 
ciary from  entering  into  tliis  process. 

Another  technique  through  which  we  do  ourselves  no  good  is  the 
legislative  use  of  welfare  and  benefits  programs  indirectly  to  punish  or 
restrict  conduct  either  on  or  beyond  the  fringe  of  what  may  be  consti- 
tutionally reached  by  direct  controls.  It  is  submitted,  with  an  indelicacy 
not  characteristic  of  an  era  in  which  we  are  admonished  to  "weigh"  and 
"balance,"""  that  this  technique,  apart  from  being  basically  unconstitu- 
tional, is  fundamentally  dishonest  and  unworthy  of  a  free  people.  One 
may  appropriately  question  the  extent  to  which  our  internal  security  is 
advanced  or  our  fiscal  position  strengthened  by  denying  National  Defense 
Educational  Loans  to  a  handful  of  students  unwilling  to  execute  dis- 
claimer affidavits,^*^  by  cutting  off  Mr,  Nestor's  social  security  bene- 
fits,'**^ by  discontinuing  Mr.  Thompson's  disability  pension,***  by  denying 
Mr.  Benjamin  Davis  a  driver's  license,***  and  so  forth 

228.  Id.  at  7S2   (concurring  opinion). 

229.  See  Friendly,  The  federal  Administrative  Agencies:  The  Need  For  better 
Definition  of  Standards,  75  Harv.  L.  Rev.  863,  1053,  1263  (1962)  ;  Eisenberg,  Judicial 
Standing  in  Subsidy  Cases:  Availability  of  Review  Should  Be  Expanded,  41  A.B.A.J. 
719  (1955).  Compare  Brown  v.  United  States,  10  Pike  &  Fischer  Admin.  Law  2d  547 
(Ct.  CI.  1900)  (no  review  of  V.A.  benefits  denial  based  on  discharge  classification), 
with  Brown  v.  United  States,  143  Ct.  CI.  605  (1958)  (administrative  denial  of  retire- 
ment pay  by  administrator  not  acting  under  a  no-review  clause,  unanimously  reversed). 
See  also  Steinberg  v.  United  States,  163  F.  Supp.  590  (Ct.  CI.  1958)  (suspension  of 
retirement  incorhe  for  taking  the  5th  amendment  reversed  by  the  court)  ;  Note,  22 
Ga.  B.  J.  114  (1959). 

230.  E.g.,  Griswold,  Absolute  Is  In  The  Dark — A  Discussion  of  the  Approach  of 
the  Supreme  Court  to  Constitutional  Questions,  8  Utah  L.  Rev.  167   (1963). 

231.  72  Stat.  1602  (1958).  After  four  years  of  boycoUing  by  some  of  the  nation's 
leading  colleges  and  universities,  and  the  expenditure  of  much  energy  and  time  by 
persons  interested  in  maintaining  academic  integrity,  the  sordid  disclaimer  affidavit  was 
eliminated  from  the  statute.  76  Stat.  1070  (1962),  20  U.S.C.  §  581   (Supp.  IV,  1963). 

233.  For  discussion  of  Thompson  v.  Whittier,  185  F.  Supp.  306  (D.D.C.  1960), 
ret/d  and  remanded  siib.  nam.,  Thompson  y.  Gleason,  317  F.2d  901  (D.C.  Cir.  1962), 
see  notes  144-60  supra  and  accompanying  text. 

234.  Davis  v.  Plults,  24  Misc.  2d  954,  204  N.y.S.2d  865  (Sup.  Ct.  1960).  There 
the  commissioner's  revocation  was  reversed  because  the  criminal  conviction  was  for  a 
misdemeanor  only.  Quaere:  Where  does  this  leave  the  rehabilitated  felon? 
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The  difficulty  with  "positive"  government  is  that  its  "positive"  pror 
grams  have  proven  all  too  convenient  devices  for  the  indirect  curtailment 
of  our  constitutional  liberties.  The  veterans'  l>encfits  cases  are  only  one 
aspect  of  their  difficulty.  The  school  prayer  decisions^"  are  another 
aspect,  although  the  decisions  are  based  upon  the  exj)licit  constitutional 
provisions  regarding  religion  rather  than  upon  the  broader  due  process 
base.  The  inescapable  conclusion  to  which  a  consideration  of  these 
various  cases  leads  is  that  they  present  a  more  fundamental  problem  than 
that  which  was  perceived  in  the  school  prayer  decisions,  and  that  the 
problem  will  become  increasingly  acute  as  we  move  further  into  "welfare 
statism."  The  question  presented  is  the  extent  to  which  majority  senti- 
ments can  indirectly  inhibit  the  exercise  of  constitutional  liberties  by 
legislatively  imposing  or  by  permitting  the  administrative  imposition  of 
conditions  or  rituals  as  requirements  for,  or  as  integral  parts  of,  benefits 
or  welfare  programs,  or  as  requirements  for  public  employment  or  voca- 
tional or  recreational  activity  subject  to  some  sort  of  licensing  function. 
It  may  well  be  that  this  will  become  the  dominant  constitutional  question 
in  the  decades  ahead. 

235.    School  Dist.  v.  Schempp,  374  U.S.  203  (1963)  ;  Engel  v.  Vitale,  370  U.S.  421 
(1962). 
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TITLE  18 

'CRIMES  AND  CRIMINAL  PROCEDURE 
PART  II.— CRIMINAL  PROCEDURE 

Chapter  8«o. 

216.    Speolal    Grand    Jury    j.. .j.*;-.333l 

1070  Amflndnimtt.  Puh.L.  01-452,  TItIo  I, 
I  101(b),  Oct.  16,  1070.  84  HUt.  020,  added 
lUm  UO. 


CHAPTER  201— GENERAL  PROVISIONS 

§  800<IA.  A<lo«iiinto  n^proHoiitiitlon  of  tlofondanUi 
'  (ft)  Oholco  of  plan. — Each  United  atatOB  district  court,  with  the  approv- 
al of  the  Judicial  council  of  tho  circuit,  Bhall  place  In  operation  through- 
out tho  dlHtrict  a  plan  for  furnlBhtiiR  roproBonlatlon  for  any  perBon  finan- 
cially unable  to  obtain  adequate  roi)reHentallon  (1)  who  1b  oharBod  with 
R  felony  6r  nilHdenieanor  (otiier  tbiin  a  polly  offenBe  m  defined  In  section 
1  of  thiB  title)  or  with  juvenile  delinquency  by  the  oomnilBBlon  of  an  act 
Which,  If  oonunltted  by  an  adult,  would  be  Huch  a  felony  or  mlHdomeanor 
or  with  a  violation  of  probation,  (2)  who  1b  under  arroHt,  when  Buch 
ropreBentutlon  1m  re(julred  by  law,  (3)  who  Ifl  Bubjoct  to  revocation  of 
parole.  In  cuHtody  aH  a  nmtorlal  wItnenB,  or  Boeklnw  collateral  relief,  M 
provided  In  BUbHeotlon  (r),  or,  (4)  for  whom  the  Hlxlh  Amendment  to 
tho  OonnUlutlon  roqulren  the  appointment  of  eouuBel  or  for  whom,  In  a 
oaflo  In,  whieh  he  facen  loitn  of  llberly,  any  l<'ederal  law  ntqulrea  tho  ap- 
pointment of  oouuBol.  Itopreriontatlon  under  each  plan  Bhall  Include 
OouuBOl  and  InveiillKatlve,  export,  and  other  aervloen  necoBBary  for  an  ado- 
nuato  defeuHe.  lOaeli  plan  hIiuII  Inoludo  a  provlHlon  for  private  attorneys. 
.Thoplan  may  ineliide,  In  addition  to  a  provtalon  for  private  attornoai  In 
aiUlimitlltllll  lU'Mjiofllon  dl  I'llimil,  niMier  of  Uie  I'oilowInK  or  ttoti': 

(1)    aiiiu-neyB  furnlBhed  l>y  a  bar  aHBoeldllon  or  a  leKal  aid  nKonoy; 

or 
.   (2)    altoin4*yH    furnlidied    by   a   (lofender   orRanlzatlon    OHtahllHhod 

in  accordance  with  the  provlMlonii  of  BubHocllon  (h). 
Trior  to  approvhw;  ibe  plan  for  a  dbdrlet,  the  Judicial  council  of  tho  cir- 
cuit shall  supplement  tho  plan  with  provlflloufl  for  reproHentatlon  on  ap- 
peal. The  dlHtrlet  court  may  modify  the  plan  at  any  time  with  tho  ap- 
proval of;  the  Judicial  council  of  the  ciroult.  It  Bhall  modify  tho  plan  when 
directed  by  tlie  Judlelal  council  of  the  circuit.  The  dlatrlct  coiirt  Bhall 
notify  the  AdinlnlHtratlve  Office  of  the  United  HtateB  Courts  of  ony  modifi- 
cation of  llB  plan. 

ih)  Appolnlmoni  of  i'<»iiiiNn|.  Oountiel  furnlnhlnK  reproHentatlon  under 
the  plan  nlTTiIl  b«  BJd(«<'UWI  IHikiTa  panel  of  attorneyH  denlKuated  or  approv- 
ed by  tho  court,  or  from  a  bar  nnHoolatlon,  loRal  aid  nicency,  or  defender 
orRanlxatlon  ftirnlHhhu:  repreiientatlon  purBuant  to  the  plan.  In  every 
criminal  cane  In  which  (he  defendant  1m  charRod  with  a  felony  or  a  mlfldo- 
meanor  r^nM^tr  llian  a  petty  offemte  aH  defined  In  section  1  of  thiM  title L^ 
or  with  Ju^v<<nlle  dellnqueney  by  tlie  eommbmlon  of  an  act  which,  if  com- 
muted by  an  adult,  would  be  huoIi  a  felony  or  mlndemeanor  or  with  n  vio- 
lation of  probation  and  appeiuii  without  enunwel,  the  United  Htaten  mnr^n- 
trnto  or  the  court  Hliall  ailvlne  the  defendant  that  ho  hnH  the  rlKbt  to  bo 
represenled  by  counnel  and  that  oounHol  will  be  appointed  to  repreitent  him 
If  ho  Ih  flnnnnhilly  unable  to  obtain  counHol.  UnloHH  tho  defendant  waives 
r«proiiuntnilon  by  oounBcl,  the  United  Btatos  magistrate  or  tho  court,  If 
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satisfied  after  appropriate  inquiry  that  the  defondant  Is  finnnclully  unable 
to  obtain  counsel,  shall  appoint  counsel  to  roproHont  hlni.  Such  appoint- 
ment may  be  made'  retroactive  to  include  any  representation  furnished 
pursuant  to  the  plan  prior  to  appointnnont.  The  United  States  magistrate 
or  the  court  shall  appoint  separote  counsel  for  defendants  having  Interosts 
that  cannot  properly  be  represented  by  the  same  counsel,  or  when  other 
good  cause  Is  shown. 

(c)  Duration  and  Aiibotltutloii  of  appolutuiont«.-^A  person  for  whom 
counsel  is  appointed  shall  bo  rcprooentod  at  every  stage  of  the  proceedings 
from  his  initial  appoarnnco  before  the  United  States  magistrate  or  the 
court  through  appeal,  Including  ancillary  mattorn  appropriate  to  tlio  pro- 
ceedings. If  at  any  time  after  the  appointment  of  connnol  the  United 
States  magistrate  or  the  court  finds  that  the  v>erHon  Ih  financially  able  to 
obtain  counsel  or  to  make  partial  payment  for  the  representallon.  It  may 
terminate  the  appointment  of  counsel  or  authorize  payment  ns  provided 
In  subsection  (f),  as  the  InteroHls  of  Justice  may  dictate.  If  at  any  stage 
of  the  proceedings,  including  an  appeal,  the  United  .Mtateo  magistrate  or 
tho  court  finds  that  the  person  is  financially  unable  to  pay  counsel  whom 
ho  had  retained,  it  may  appoint  counsol  as  provided  In  subHOCtlon  (b)  and 
authorize  payment  as  provided  In  subsection  (d),  an  tho  IntoreatH  of  Jus- 
tice may  dictate.  The  United  States  maglnlrate  or  the  court  may,  in  tho 
Interests  of  Justice,  substitute  one  appointed  counsel  for  another  at  any 
stage  of  the  proceedings. 

(d)  Payment  for  roprc<««'>iitfitloii. — 

(1)  .Hourly  rate. — Any  attorney  appointed  pursuant  to  thin  section  or 
a  bar  association  or  legal  aid  agency  or  community  <lofender  organization 
which  has  provided  tlio  appointed  atlornoy  nhnll,  at  the  eonelnnlon  of  the 
representation  or  any  HOKieenl.  tlier<'or,  he  nuniKinMntoil  at  a  rale  n«>t  ft- 
CQiulIng  > 30  per  hour  for  time  exp«>n(l«id  In  court  or  liefon*  a  niilte«l  Htates 
maglsiratniWH  }ln\  jM'  hoUr-fur 


______^.^^^___^__   "tliiiiiiMniiiiiiiili1jt.jiMi'iiii1'iil  iiiil  iiflTonili 

trr  Much  Htnor  houny  rate,  fixeil  l>V  tlifTJmlli.liil  (JoTmrmrT  llm  (ilimt44T-m)t 
tn^ftyyiqi^  the  mlnimtun^ijniirlj^jyniij  nriiiiiiHi.i^i<i  t>y  n  jmr  iinHonlittlj}!!^  for 
almllnr  porvlffnn  rniwini-mi  <m  tim  .iiniii/.<  cjuclt  atlorntty  shall  be  relni- 
tmrsed  for  exponHen  ron.H<)nnl)iy  Inounodf  Including  the  «'ontn  of  ^anfiorlnts 
authorized  by  the  United  fltatoH  mn>:liitriilo  or  tlio  cmTTT  "^ 

Tor  reprcmM^lullon  of  a  defrndant  before  the 


(2)    Mavlnuiiu  naiountM.  

United  States  mattli'trnte  or  the  dlntrlct  court.  ()7~T>7 


TTj  thn  coiniumiuiTlon 


to  00  paid  to_aii_Httorrioy  or  lo~Ti  bar  annoclatlon  or  l<v;iil  aid  agency  or, 
COIITnTuntly  doToiKiru-  ornanly.atlon  idmiyiol  (txrond  $  |.(K>0  f(>r,iMiflir7itt»rn«'^v 
ia  a  case  In  wliirh  nm>  or  pinro  I'oloiiloii  iir«  oliargott,  and  $<()(>  for  eaelf 
attorney  In  a  cane  In  which  only  niliuHtMioanorn  are  ch^rij«)tl.  l''or  IWipfj*- 
Beniailon  of  a  del'enuani  in  an  appollafo  coiirt.ihe  i',oiiip<«inmllon  to  be  paid 
to  an  attorney  or  to  a  bar  an»iorliillon  W  ItT.nl  aid  a/^cney  or  conimunlly 
defender  organl/allon  nliall  not  «\co<'(|  a  1,00(1  for  onrh  attornoy  In  each 
court.  For  repreaenl niton  In  conncoiloii  with  a  Vo"*  trial  ntotlon  made 
after  the  entry  of  Ju(lMln*^nl  or  In  a  prohalton  mvocatton  proc«w'dlng  or  for 
reprenontallon  provl(l«Ml  un<lnr  iiiil)Mi«cllon  (r.)  the  ronip^MHallon  shall  not 
exceed  $?.G0  for  each  attornoy  la  raeh  procoodlng  In  each  court. 

(it)  WalvliiK  inaxliiiiiiti  aiiiouiilH.  I*a.vi»ent  In  exooan  of  any  maximum 
Amount  provided  In  paragraph  (Z)  of  Ihin  nubnecllon  ntay  Ixi  tnade  for 
lyxtonilad  or  compb'X  roprrmntallon  whoiievor  the  rourt  In  wi'ifji  *''"  »•""- 
resentatlon  waMTo'n'ilo'mlTj^''  (lio.ji'^'^Tr.s.i  M(nion mariMiraio  «f  the  repro- 
ft^ilanon'wan  rUPiilnhod  oxTTiiHlv^'iTlmroro  lilrii.  anrllfl»'it  that  th<j.jmiunnt 
jpTthe  oxroiin7nTyni<\jit  Ih  nt-i'i'tififirYln  urovldn  fair  coinT'niointlon  nrill  U*«- 
pavment  in  aPt'n)v(Ml   by  ilio  <lilof   jnilKo  of  the  rlreult 

(4)  Filing  rlaliuH.  A  acparalo  olitiiii  for  (!oinp<'n(iatlon  and  relnihiirao 
ment  shall  bo  made  to  th«»  illntrU;!  rodit  for  roprenontatlon  l>ofore  tho 
United  Rlateo  maglnlrate  and  Hu'  coml,  and  lo  earli  apiM-llata  eourt  b«'foro 
which  the  attorney  ropreMonti-d  tho  d<  rendnnl.  lOaeli  claim  nhnll  be  mup- 
ported  by  a  sworn  wrIUon  atalonnjnt  Miinclfylng  the  time  expendad,  nervle- 
es  rendered,  and  expenses  Incurred  while  the  oano  wan  pending  before  the 
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United  States  nmRletrate  and  the  court,  ftnd  the  componBatlon  and  reim- 
bursement applied  for  or  received  In  the  sanio  cane  from  any  other  source. 
The  court  shall  fix  the  compenBatlon  and  reimbursement  to  bo  paid  to  the 
attorney  or  to  the  bar  association  or  legal  aid  agency  or  community  de- 
fondor  organization  whlclu  provided  the  appointed  attorney.  In  coses 
whore  representation  is  furnished  exclusively  before  a  United  States 
magistrate,  the  claim  shall  be  submitted  to  htm  and  he  shall  fix  the  com- 
pensation and  reimbursement  to  be  paid.  In  cases  where  representation 
iB  furnished  other  than  before  tho  United  States  magistrate,  the  district 
court,  or  an  appellate  court,  claims  shall  bo  submitted  to  the  district  court 
whloh  shall  fix  the  compensation  and  reimbursement  to  be  paid. 

(5)  New  (rlnlH. — For  purposes  of  compensation  and  other  payments 
authorized  by  this  section,  an  order  by  a  court  granting  a  new  trial  shall 
be  doomed  to  Initiate  a  now  cane, 

(il)  ri'o<'iHMllng8  hoforo  apiH^IIato  coiirin. — If  a  person  for  whom  coun- 
sel Is  appointed  under  this  section  appeals  to  an  appellate  court  or  peti- 
tions for  a  writ  of  certiorari,  ho  may  do  so  without  prepayment  of  fees 
and  costs  or  security  therefor  and  without  filing  the  affidavit  required 
by  section  1015(a)   of  title  28. 

(0)  BorvicCR  oilior  than  counnel.— 

(1)  Upon  WMiuost. — Counsel  for  a<  person  who  is  financially  unable  to 
obtain  investigative,  expert,  or  other  services  necessary  for  an  adequate 
defense  may  request  them  In  an  ex  parte  application.  Upon  finding,  after 
appropriate  Inquiry  In  an  ex  parte  proceeding,  that  tho  services  are  neces- 
sary and  that  the  person  Is  financially  unable  to  obtain  thom,  tho  court, 
or  the  United  States  nmglstrate  If  tho  services  are  required  in  connection 
with  a  matter  over  whloh  he  has  Jurisdiction,  shall  authorise  counsel  to 
obtain  the  services. 

(2)  Without  prior  n^pioNt.— Counsel  appointed  under  this  section  may 
obtain,  subject  to  later  review,  liivofltlgatlvo,  expert,  or  other  services 
without  prior  aulliorlzallon  If  neoonaary  for  an  adequate  dofonso.  The 
total  cost  of  services  obtained  without  prior  authorisation  may  not  ox- 
oood  11,60  and  expenneH  reasunahly  incurred. 

()l)  Maxliiiniii  aiiioiinlN. — Coniponsatlon  to  bo  paid  to  a  person  for 
services  rendered  by  him  to  a  pornon  under  this  subsection,  or  to  be  paid 
to  an  organlr.allon  for  services  rendered  by  an  employee  thoreof,  shall  not 
oxcned  |:)00,  excluslvo  of  r'elmhunioment  for  expenses  reasonably  incur- 
red, unless  payment  In  exceHS  of  that  limit  Is  certified  by  the  court,  or 
by  tho  United  States  niaKliitrale  If  the  servlccts  wero  rendered  in  connec- 
tion with  a  ease  dlitpoMed  of  entirely  before  htm,  as  neceasary  to  provide 
fair  rompenHiittoa  for  scrvloos  of  an  unuHual  character  or  duration,  and 
the  amount  of  tho  excess  payment  is  approved  by  the  chief  Judge  of  the 
olroult, 

(f)  lt«H'elpt  of  oilier  payiuonlH.-- -Whenever  tho  United  States  magls- 
trato  or  the  court  finds  that  funds  are  available  for  payment  from  or  on 
behalf  of  a  person  furnlHlMul  repnmoiitation.  It  may  authorise  or  direct 
that  such  fukids  he  paid  to  the  appointed  attorney,  to  the  bar  ariMoeiatlon 
or  lOKal  aid  aKenoy  or  ronininnlty  «l<<f«uid<<r  orKanlr.nllon  which  provided 
tho  appointed  attorni^y,  to  any  porMon  or  orKanlzallitn  authorlzod  pursuant 
to  subiieetlon  (o)  to  r«<iMl<>r  Invivtilrallve,  expert,  or  other  nervloes,  or  to 
the  court  for  depoiilt  In  tlie  TrKaimry  as  a  relniburnemnnt  to  tlio  appropria- 
tion, current  at  the  timo  of  paymont,  to  carry  out  the  provisions  of  this 
section.  lOxcept  as  so  antliorlzed  or  directed,  no  such  person  or  organlza- 
tlon  may  request,  or  accept  any  payment  or  promise  of  payment  for  repre- 
senting a  defendant, 

(H)  DiNoirtlooary  appoint ineiilN.  Any  person  subject  to  revocation  of 
parole.  In  custody  as  a  maloilnl  witness,  or  seeltlng  relief  under  section 
2241,  22B4,  or  2265  of  title  2H  or  tiectton  4246  of  title  18  may  be  fi!r- 
ntshod  reproBontatloa  pursuant  to  the  plan  whonovor  the  United  States 
magistrate  or  tho  court  determines  that  the  interests  of  justioe  so  re- 
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quire  and  such  person  is  financially  unablo  to  obtain  roprosontatlon.  Pay- 
ment for  such  representation  may  bo  as  provldetl  In  aubeeotlouH  (d)  and 
(e). 

(h)    Defender  oi'fianiuitlon.—- 

(1)  OiiAHficnUon.s.— ;A  (lin(rlc|.  nr  a  yart  of  a  dJHtrlot  in  which  at  least 
t^vp  hundred  norHonH  trrmimllv  reouiro  ^lo  nnnnlntmt^nt  iSf  ^mint^^l  pinv 
establtah  U  dofondey  nr^'nuimtinn  tia  nrnvlflt^^l  fnr  t<lthnr  iinHnr  Bnhpnrn- 
gran^iH  (A)  or  IB)  of  paragraph  (2)  of  this  Buhfloctlon  or  boUi.  Two 
adjacent  dlotricts  or  parts  of  dlHtrlcts  may  aKJjregate  the  number  of  por- 
BOUB  required  to  bo  reproBontod  to  eHtabltsh  ollKlbility  for  a  defender  or- 
ganization to  Horve  both  areas.  la  the  event  that  adjacent  dbitrlctH  or 
parts  of  dielricts  are  located  in  different  circultfl,  the  plan  for  furnishing 
representation  shall  be  approved  liy  the  Judicial  council  of  each  circuit. 

(2)  TyjjeH  of  defender  orj^ani/.aUonN.— • 

('*)  Ffider'jl  1*Mh"«-  I>efrn<ler  <>r<i'm>y.atioti^"A  J*'eder«l  IMihlic  De- 
fender Organization  shall  coiislst  of  one  or  u»oro  full-lime  Halarled  attor- 
neys. An  organization  for  a  district  or  part  of  a  district  or  two  adjacent 
districts  or  parts  of  districts  shall  be  supervised  by  a  Federal  Public  De- 
fender appointed  by  the  judicial  council  of  the  circuit,  without  regard  to 
the  provioions  of  title  6  governliiK  appointments  in  the  competitive  service, 
after  considering  reconimendaHons  from  the  district  court  or  courts  to  bo 
served.  Nothing  contained  herein  uhalt  he  ileemed  to  authorl/,o  more  tlian 
one  Federal  Public  Defender  within  a  ningle  Judicial  dintrlot.  The  Fed- 
oral  Public  Defender  shall  bo  appointed  for  a  term  of  four  yearn,  unle/m 
sooner  removed  by  the  judicial  council  of  tlie  circuit  for  Incompetency, 
misconduct  In  office,  or  nei^lect  of  duty.  The  compensation  of  the  Federal 
Public  Defender  fdiall  be  fixed  by  (he  judicial  council  of  the  circuit  at  a 
rate  not  to  excood  the  compemmtlon  received  by  the  United  H(at«>M  at- 
torney for  the  dhttrlct  whore  r<>tireMen(allon  In  fnrnlnlM'd  or,  If  two  <ll«- 
trlctH  nr  itarta  of  dliilrlctM  are  lnvolv«t)l.  Hie  eomitenMntlon  of  Hm*  hlKh^r 
paid  United  Stal<m  attorney  of  the  diMlrlclM,  The  l^'ederal  I'uhllo  De- 
fender may  appoint,  without  regard  (o  the  provlnloiui  of  tllle  5  govern 
Ing  appointments  in  Iho  compedllve  aervlce,  full-time  attorneyn  in  Hueli 
number  as  may  be  approved  by  the  Judicial  Council  of  the  (!lrcull  and 
other  pertiennel  In  such  nnniber  hh  may  he  approved  by  the  Dlrecttir  of 
the  Administrative  Orriee  ut  the  ihiKtid  i^)at<«it  ClourtP.  Compennatlon  paid 
to  such  attorneys  and  other  persttnnel  of  the  organ Iv.al Ion  shall  be  fixed 
by  the  Federal  I'ubllc  Dc^femler  el  a  rain  not  to  exceed  that  paid  <o  at- 
torneys and  otJier  pernonnel  o(  similar  <|uallflnitlr»nH  nnd  experlonce  In 
the  Office  of  (he  UnKed  .^tnun  iitlorn<'y  In  the  «llfilrli.(  where  repreio^nta- 
tion  is  furnlnhed  or,  If  two  dIstrlclM  or  partM  of  «|lfi(rlel«  nre  IiivoIv«mI,  the 
higher  compeuoutlon  jiald  to  penionn  of  similar  <|ualiricallons  and  ex- 
porlonct'  In  the  dlslrlclH.  Neither  Ihe  Fedi>ral  Public  Defender  nor  any 
attorney  so  appointed  by  him  may  engn>:e  In  Ihe  prlvnte  pracdce  of  law. 
Each  organlratlon  shall  submit  to  the  Director  of  the  Administrative  Of- 
fice of  the  Dulled  Stal<Vi  ('ourtii,  at  the  time  and  In  the  form  itreiicriberl 
by  him,  reports  of  Hh  iicllvltl(Mi|  and  financial  ponKlon  and  Its  proposed 
budget.  The  Director  el  (he  Ad^iilnliKratlve  Office  shall  subniK,  almllarly 
US  under  tllle  IMf,  UnKcd  Slult'jt  Oodo.  section  tUtri,  and  subject  to  the 
conditions  of  (hat  section,  a  budget  for  each  organlzadon  for  <iicli  rificiil 
year  and  nhall  out  of  the  npproprlatlons  therefor  niahe  psynooitM  to  and 
on  behalf  of  eiicli  orgaiil7iitlon.  I'aymenls  tinder  Ibis  stihp'iragi nidi  to  an 
organization  shall  be  In  Ibu  of  payments  under  subseellon  (d)  or  (e). 

/lU    (^..inmmiHy    l>ef.-nd<'i-  <n ganl/.Mllon.      A    (Nmiinilnlly    l»of<rider  Or- 

giuTlzalloii  ithn'll  be  a  noiiprolll  dcdVi.,l«  t'oiinfiel  neivlce  eMtabllsl Mn<l  ail- 

ministered  by  nny  group  nnlliori/.<<l  by  the  plan  to  provide  r.-|ireM..|il«llon. 
The  orA-anlzatlon  shall  bo  eligible  to  furnlMh  alKMiioyn  nnd  (.>e<dv<.  pttv 
mentn  under  this  Mo.-tlon  If  Its  bylswa  are  set  forth  In  the  plsn  or  iho  dls 
trlct  or  dlHtrlctii  In  which  It  will  serv*'.  Kiieh  on-.aiil/.adon  Mhnll  siibmlt  to 
tho  Judicial  Conference  of  Ihe  Unllod  Mt.aleii  an  aiiniisl  i<M'<.rt  MoldiiK 
forth  Its  actlvltiea  and  financial  position  and  the  anticipated  easeloart  und 
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expenses  for  the  coming  year.     Upon  application  nn  organization  may,  to 
the  extent  approved  by  the  Judicial  Conference  of  the  United  States: 

(I)  receive  an  initial  grant  for  expenses  necessary  to  establish  the 
organization;    and 

(II)  In  lieu  of  payments  under  subsection  (d)  or  (e),  receive 
periodic  sustaining  grants  to  provide  representation  and  other  ex- 
penses pursuant  to  this  section. 

(1)  llulo8  and  i-cports. — Each  district  court  and  Judicial  council  of  a 
circuit  shall  submit  a  report  on  the  appointment  of  counsel  within  its  Ju- 
risdiction to  the  Administrative  Office  of  the  United  States  Courts  in  such 
form  and  at  such  times  as  the  Judicial  Conference  of  the  United  States 
may  specify.  The  Judicial  Conference  of  the  United  States  may,  from 
tlmo  to  time,  Ibbuo  rules  and  regulations  governing  the  operation  of  plans 
formulntod  under  this  section. 

(J)  AppropriiiMoMN. — Tliore  arc  authorized  to  be  appropriated  to  the 
United  Stntofl  courts,  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, sums  necessary  to  carry  out  the  provisions  of  this  section.  When 
BO  specified  in  appropriation  acts,  such  appropriations  shall  remain  avail- 
able until  expended.  Payments  from  sucli  appropriations  shall  be  made 
under  the  supervision  of  the  Director  of  the  Administrative  Office  of  the 
United  States  Courts. 

(k)  niMricts  hirludcd. — The  term  "district  court"  as  used  In  this  sec- 
tion includes  the  District  Court  of  tho  Virgin  Islands,  the  District  Court 
of  Guam,  and  tho  district  courts  of  tho  United  States  created  by  chapter 
6    of   title    28,    United    States  Code. 

(I)  AppUoiil»lllty  In  tho  DiHtilct.  of  (Columbia. — Tho  provisions  of  this 
Ant,  other  than  subsection  (h)  of  section  .1,  shall  bo  applicable  in  the 
District  of  Columbia.  Tho  plan  of  tho  District  of  Columbia  shall  bo  op- 
provod  Jointly  by  tho  Jiullclal  Council  of  Iho  District  of  Columbia  Circuit 
and  tho  District  of  Columbia  Court  of  Appeals. 
As  amended  I'ub.L.  9J  -447,  6  1,  Oct.  14,  lt)70,  84  Btat.  916. 


ll<>fcron<<<>ii  In,  Tc»t.  Tlllo  2H,  TInltod 
Htii(<>ii  <'<>«l«\  KOiKoii  «M)5,  rofiTrcd  to  In 
HllliHOO.  (ti)  (2)  (A),  IH  wvnciu  mf>  <>f  Til  10 
28,  Jnillolnry  niul  Juillcliil  rr<M-<Mliin>. 

riinplxr  n  of  tlllo  'JH.  UiiKiMl  SliitcH  (NkIo 
rt'fi-rrrd  to  In  miltHor.  (k),  Ih  chnnlor  fi  «( 
'ntio  2H,  JiuHolnry  niul  Jintloliil  I'rooo- 
dnro. 

Tho  nrovlHlonn  of  IIiIm  Act.  ollior  tliim 
mtlim-ctlon  (h)  of  h«<«IIoh  I.  rcfi'iroil  to  In 
miliHiM*.  (J»,  iiroliMhIy  iiumiM  tlio  iirovlHloiiH 
of  tl)lR  Hortfon,  otlior  lliiui  siiIihisIIoii  (h) 
thiToof. 

lino  Amcnilmnil.  8nl>Mcc.  (n).  I'ul>.li. 
ttl  117,  I  1(11).  <>X|>nii(loil  covcniKO  of  iIIh- 
trift  ooiirt  pinii  for  fvirnlnhliiK  riM'roinMilii- 

tlOII    to    riHlllll'lMll.V    (llHIlbllMl    IKTHOIIH    to    lll- 

cMkIo  (IcroiKliiiilH  cliarKiMl  with  vloliidnn  of 
|)rol)ntloii,  niiv  norNon  ihkIit  nrrcHt  wln-n 
Riich  roprfNciitiiHon  Irt  n-Miiln-il  liv  liiw. 
Iliiy  iiiTHon  who  Ih  Hillijrcl.  to  nvixiilloii  of 
iinrolo,  In  cnHlotly  mh  n  imiKitImI  wIIik-kh. 
or  BrrkluK  rollritcnil  rolUf  iih  provliliMl  In 
mihHW.  (k)  of  thiM  Mocllon,  inul  iiiiy  ikthoii 
for  whom  tho  Sixth  AnnMidniiMil  (o  Iho 
ConHlltntloii  ri-iinlroH  (iii|>olnlMi<<M(  of 
couiiHol  or  for  whom,  lu  n  «iimo  hi  which 
ho  fncc'H  loRH  of  llhcply,  niiy  IVdcrHl  law 
roiiiilroH  lh(<  nppolnlmi'iit  of  coiiiinid,  nnd 
rciinlrod  ciich  pliin  to  liidntlo  a  provlHlon 
for  parllclpallon  by  private  allonicyH  In  a 
RnhHlantlal  pnvporllon  of  caHCM,  as  well  an 
pcrmlllInK  altornoyH  to  ho  funil.ihcil  liy 
linr,  li'Kaf  nfd,  or  drfcndcr  ortfanl/allouM 
In  ncrordnnco  with  anliHoc.  (h)  of  thlH  hcc- 
flon. 

HnhHOC.  (h).  I'uh.l..  Ill  417,  S  1(n},  pro- 
vlilcd  for  appoint  moot  of  coniiHcl  from  a 
liar  nNHoclallon.  lo^al  aid  agency,  or  do 
fonder  ornanlr-atlon  aa  well  aw  from  a  pan- 
el of  altornevH  approved  hy  the  conrl,  ex- 
panded advice  to  defendant,  of  rljthi  to  np- 
nolntment  of  eoiinf^el  where  defendant  1m 
('hiirRed  with  Jnwnllo  dollnmieney  hy  tho 
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e4)mmlHHlon  of  nn  net  whieh,  It  coinmlMed 
l>v  HO  adnlt,  would  he  a  felony  or  nilHde- 
nieanor  or  with  violation  of  prohnllnn. 
and  provided  for  appointment  of  ooiinMOi 
lo  he  retroactive  ho  nn  to  Ineludo  any  rep- 
rcHentallon  fnrnlHhed  pnrHnant  to  the  plait 
prior  to  nppidntment. 

SnhHee.  (c).  r«h.l..  Ill  417,  |  1(n),  ex- 
panded the  iicopo  of  reiireMentallon  hy  np- 
pidntiMl  eonoMtd  to  Inelndo  ancillary  niat- 
lern  approprlati<  to  tho  iiroccedliiKM. 

SnI.H.'c.  /d).  I'nh.L.  Ill  117,  I  1(a).  rained 
the  rule  of  compenaatlon  not  to  exceed  f.'lll 
per  hour  for  tlmo  expentled  In  court  and 
k'M  per  hour  for  time  reammalily  expended 
out  of  court,  Increaiied  Iho  limit  lo  ?I,(KH» 
for  each  attorney  In  a  eaue  InvolvhiK  ono 
or  more  alh-Ked  felonlen  and  Ifl(M)  for  each 
aliorm-v  In  a  caae  In  wlilcli  one  or  nioro 
mlMdeiii'canorH  are  cliarited  eHlahllaheil  ii 
$I,(MM)  iiuixlmum  for  each  attorney  In  each 
court  for  cmhch  on  appeal  and  provided  ft 
%'2M  maxlmnin  for  each  altorney  for  rep- 
rcHcnliillon  In  connection  with  a  ponttrlal 
motion,  probation  revocation  proceedliiKH 
and  lonllerH  covered  by  BubHcc.  (r)  hmcIi 
ai<  pande  revocation  and  eolhiteral  roller 
iirocceillncH,  provided  for  waiver. of  maxi- 
mum amoiinlH  nnd  payment  In  exceaa  oC 
IhoHo  ainonnlH  for  exieniled  or  complex 
rci.reNenlatlon  upon  npproval  of  the  chief 
|nd)'<<  of  the  circull,  provided  for  aeparato 
clalniH  of  compeiiHadon  to  be  Hubmlltcd  to 
the  approprlale  court,  thUH  a  U.S.  majtlH- 
Inito  flxcM  compeUHatlon  In  ••aHca  before 
him,  appellate  court  fixes  compeuHallon  in 
CMNCM  iM-fore  It  mid  lu  all  other  InNtanceH 
daliiiN  are  to  be  made  to  tho  dlHtrlct 
court,  provided  n  court  order  KrantluR  a 
new  trial  Ih  deemed  to  lull  late  a  new  enno 
for  the  piirpoHCH  of  comp<'nHal Ion,  nnd  fa- 
I'lillatcd  appellalo  procecdluKH  hy  nllow- 
liiK  a  defendant  for  whom  counael  Ih  np- 
polnled  to  appeal  or  petition  for  n  writ  of 
certiorari  without  propnynient  of  fees  biiq 
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Statement    of    Hon.     Hakold    Greene,    Chief    Judge,     Superior    Court    of 
The  District  of  Columbia 

Mr.  Chairman :  I  appreciate  the  invitation  of  the  Subcommittee  to  submit  a 
statement  on  the  operations  of  the  District  of  Columbia  system  of  providing 
and  financing  legal  representation  to  indigents  accused  in  criminal  cases. 

Prior  to  1966,  indigents  in  the  local  Washington  courts  vpere  either  not  rep- 
resented at  all,  or  they  were  represented  in  a  manner  which  was  regarded  by 
legal  experts,  the  press,  and  the  public  as  inadequate  or  worse.  Those  who 
observed  the  situation  existing  at  that  time  noted  that  the  quest  for  fees  from 
persons  who  basically  were  unable  to  pay  pervaded  and  distorted  the  entire 
system  of  justice.  Attorneys  advised  defendants  that  their  release  on  bail 
would  depend  on  their  ability  to  raise  an  attorney's  fee ;  police  officers,  deputy 
U.S.  marshals,  and  court  personnel  were  enlisted  to  report  whether  a  particu- 
lar defendant  had  anything  of  value  on  his  person  that  counsel  might  obtain ; 
repeated  continuances  were  sought  if  the  lawyer  had  some  hope  that  family  or 
friends  might,  somehow,  come  up  with  money  for  a  fee ;  and  those  who  were 
regarded  as  hopeless  from  a  financial  point  of  view  were  frequently  pleaded 
guilty  at  the  first  opportunity.  As  a  study  made  at  the  time  for  the  Depart- 
ment of  Justice  reported,  "a  not  uncommon  scene  is  the  lawyer  with  his  arm 
slithered  through  the  small  circular  hole  in  the  glass  partition,  commanding 
in  a  harsh  tone,  'come  on,  give  rae  the  money.'  One  dollar,  ten  dollars,  nothing 
is  spared." 

These  unethical  practices,  which  were  condemned  by  the  D.C.  Crime  Com- 
mission, members  of  the  Bar,  and  the  general  public,  were  largely  responsible 
for  the  low  esteem  in  which  the  local  courts  and,  by  extension,  the  entire 
system  of  justice  came  to  be  held.  Concern  over  these  conditions  was  shared 
by  many  of  the  judges  on  the  then  Court  of  General  Sessions,  and  it  led  ulti- 
mately to  my  approval,  in  1966,  of  a  voucher  for  federal  payment  of  an  attor- 
ney's fee.  In  connection  with  that  approval  I  issued  an  Opinion  (Appendix  A) 
which  held  that,  properly  construed,  the  federal  Criminal  Justice  Act  was  as 
applicable  to  the  courts  of  the  District  of  Columbia  as  to  the  federal  courts. 
This  view  was  rejected  by  the  Administrative  Office  of  the  U.S.  Courts,  but  the 
Comptroller  General,  in  a  formal  Decision  (Appendix  B),  concurred  in  the 
position  that  the  Act  applied  to  the  representation  of  indigents  prosecuted  in 
the  District  of  Columbia  courts  by  the  United  States  Attorney  in  the  name  of 
the  United  States. 

Since  the  publication  of  the  Comptroller  General's  ruling  a  mixed  system  of 
representation  has  been  provided  indigent  defendants  in  the  District  of  Colum- 
bia. The  Public  Defender  Service,  which  was  established  by  statute  (D.C.  Code 
§  2-2221)  is  capable,  with  the  staff  presently  allocated  it  by  Congress,  of  rep- 
resenting approximately  25  to  30  per  cent  of  the  16,282  indigents  charged 
annually  in  the  Criminal  and  Juvenile  branches  of  the  Superior  Court.  The 
remaining  indigent  defendants  are  represented  by  private  attorneys  compen- 
sated in  accordance  with  the  standards  of  the  Criminal  Justice  Act ;  the  plan 
for  the  representation  of  indigents  adopted  by  the  Judicial  Council  of  the  Dis- 
trict of  Columbia ;  and  the  guidelines  adopted  by  the  Board  of  Judges  of  the 
Superior  Court. 

In  my  judgment,  the  present  program  of  paid  counsel  for  indigent  defend- 
ants has  worked  extremely  well.  The  considerable  contribution  it  has  made  to 
the  success  of  the  operations  of  the  District  of  Columbia's  criminal  justice 
system  can  best  be  illustrated  through  a  brief  description  of  its  day-to-day 
operations. 

Every  morning,  defendants  arrive  at  the  Superior  Court  and  are  at  once 
interviewed  in  order  to  determine  whether  they  meet  the  indigency  standards 
necessary  for  the  appointment  of  counsel.  Attorneys  are  appointed  immediately 
thereafter  by  the  Arraignment  Branch  judge  through  a  process  of  matching 
the  list  of  that  day's  defendants  with  a  list  of  attorneys  who  have  indicated 
their  availability  for  appointment  for  the  particular  day.  By  the  time  the 
criminal  and  juvenile  defendants— who  on  the  average  number  70  to  80  per 
day — are  produced  before  the  judge  for  arraignment  at  about  1  p.m.  on  the 
same  afternoon,  a  lawyer  will  have  been  appointed,  and  that  lawyer  will  have 
had  an  opportunity  to  interview  and  to  consult  with  his  client.  Incidentally, 
interviews  of  criminal  defendants  are  also  conducted  during  the  morning  hours 
by  representatives  of  the  D.C.  Bail  Agency  and  personnel  concerned  with  nar- 
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cotics  addiction  and  treatment  so  that  by  arraignment  time  the  judge  has 
before  him  reports  to  enable  him  properly  to  conduct  the  presentment  or 
arraignment,  to  determine  a  trial  date,  to  set  bail,  and  to  decide  whether  nar- 
cotics testing  and  treatment  should  be  required.  Absent  unusual  circumstances, 
the  attorney  so  appointed  remains  with  his  client  at  least  through  all  the  trial 
proceedings,  and  in  many  instances  also  through  any  period  of  appeal. 

I  am  convinced  that  this  system  of  representation  has  provided  the  District 
with  a  method  second  to  none  for  compliance  with  the  constitutional  mandate 
— last  reiterated  by  the  Supreme  Court  in  Argersinger  v.  Hamlin,  407  U.S.  25 
(1972) — that  counsel  be  provided  to  indigents  in  all  serious  criminal  cases.  In 
addition,  it  has  considerably  upgraded  the  quality  of  justice  dispensed  in  the 
local  courts  in  a  number  of  ways. 

First,  through  its  provision  for  the  speedy  and  automatic  appointment  of 
counsel  for  indigents  and  its  equitable  method  of  compensation  to  appointed 
attorneys,  the  Criminal  Justice  Act  has  helped  eliminate  from  the  District  of 
Columbia  the  collusion  and  corruption  typical  of  many  metropolitan  court 
systems. 

Second,  the  Criminal  Justice  Act  has  attracted  to  the  practice  of  criminal 
law  a  number  of  young,  ethical,  and  capable  attorneys  who  would  not  conceiv- 
ably have  considered  engaging  in  criminal  work  under  the  conditions  as  they 
existed  here  in  the  past  and  as  they  may  still  be  prevalent  elsewhere. 

Third,  a  most  direct  benefit  of  the  Criminal  Justice  Act  has  been  to  preserve 
what,  I  would  submit,  has  become  a  rarity  in  this  country ;  a  big-city  criminal 
justice  system  operating  according  to  the  mandate  of  the  Constitution  and  the 
legitimate  expectations  of  the  public.  As  the  Committee  knows,  in  many  metro- 
politan courts  only  five  or  ten  per  cent  of  the  criminal  cases  are  disposed  of 
by  trial  and  the  remainder  are  eliminated  by  a  guilty  plea  to  a  lesser  offense 
or  an  outright  dismissal.  In  my  view,  under  such  conditions  there  can  be  said 
to  exist  only  a  token  of  the  criminal  procedure  described  in  the  Constitution 
and  the  Bill  of  Rights.  For  it  seems  perfectly  obvious  that  the  small  percent- 
age of  trials  in  the  courts  in  which  these  proportions  are  the  norm  is  unlikely 
to  be  attributable  to  the  fact  that  there  are  no  issues  worth  litigating  or  that 
the  defendants  do  not  wish  to  have  a  trial.  The  blunt  truth  is  that  guilty  plea 
rates  in  the  ninety  per  cent  area  are  caused  by  the  inability  of  the  particular 
court  or  court  system  to  absorb  more  than  a  minute  percentage  of  dispositions 
by  trial.  Trials  are  then  avoided  by  pressure,  promises  of  leniency,  the  cooper- 
ation of  lawyers  with  the  desires  of  the  judges,  or  a  combination  of  these  fac- 
tors. 

Partly  as  a  result  of  the  existence  of  a  vigorous,  ethical  Bar  brought  into 
being  by  the  Criminal  Justice  Act,  the  District  of  Columbia  has  been  spared 
such  conditions.  Compared  to  New  York  City,  where  apparently  only  2.2  per 
cent  of  criminal  cases  are  disposed  of  by  trial,  the  Superior  Court,  according 
to  its  1972  Annual  Report,  tries  30.4  per  cent  of  the  serious  criminal  cases  that 
are  brought  before  it  for  adjudication.  And  I  might  add,  incidentally,  that — 
contrary  to  the  expectations  of  many  experts  who  consistently  predict  that  a 
trial  rate  in  excess  of  10  per  cent  would  bring  any  large-city  court  to  a  stand- 
still— the  Superior  Court  is  current,  with  felonies  being  tried  in  seven  to  eight 
weeks  after  arraignment  and  misdemeanors  in  three  to  four  weeks. 

That  is  not  to  say  that  our  system  does  not  suffer  from  difficulties  and 
imperfections.  Appointed  counsel  do  differ  in  ability,  energy,  and  intelligence, 
just  as  do  retained  counsel  in  criminal  or  civil  cases.  Because  of  the  great 
volume  with  which  the  Court  has  to  cope,  errors  and  misjudgments  occur,  both 
on  the  part  of  counsel  and  on  the  part  of  the  Judiciary.  But  on  the  whole  the 
Criminal  Justice  Act  bar,  which  is  policed  both  by  a  committee  of  judges  and 
by  the  Public  Defender's  Oflice,  is  providing  eminently  satisfactory  service. 

Unfortunately,  several  controversies  have  arisen  in  recent  months  which  may 
jeopardize  the  very  existence  of  the  present  system.  In  1972,  the  Administra- 
tive Ofiice  of  the  U.S.  Courts  requested  a  further  decision  from  the  Comptrol- 
ler General  concerning  the  applicability  of  the  Criminal  Justice  Act  to  the 
local  court  system  in  view  of  the  reorganization  of  the  District's  judicial  struc- 
ture two  years  earlier.  The  Comptroller  General  again  ruled  that  the  Act 
applied  here,  and  further  that  the  Administrative  OflBce  has  the  continuing 
obligation  to  handle  the  administration  of  and  budgeting  for  the  Criminal  Jus- 
tice Act  program  in  the  District  of  Columbia  courts  (Appendix  C). 
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Notwithstanding  this  ruling  by  the  General  Accounting  Office,  the  Judicial 
Conference  of  the  United  States  decided  in  the  Fall  of  1972  not  to  seek  funds 
for  the  operation  of  the  Criminal  Justice  Act  program  for  the  District  of 
Columbia  courts  for  fiscal  year  1974.  The  Subcommittee  on  State,  Justice,  Com- 
merce, and  Judiciary  of  the  House  Appropriations  Committee  concurred  in  the 
view  of  the  Judicial  Conference,  and  hence  it  included  no  funds  for  the  opera- 
tion of  the  District  program  in  its  recommendation  for  the  1974  appropriation, 
apparently  on  the  theory  that  this  was  a  District  of  Columbia  rather  than  a 
Federal  Judiciary  problem.  Meanwhile,  however,  the  District  of  Columbia 
budget  had  already  been  sul)mitted  to  Congress,  and  neither  the  Mayor  nor  the 
Subcommittee  on  the  District  of  Columbia  of  the  House  Appropriations  Sub- 
committee appear  willing  to  include  the  Criminal  Justice  Act  item  at  this  late 
stage.  Moreover,  there  is  the  continuing  difficulty  that  substantive  authorizing 
legislation  exists  with  respect  to  this  funding  by  way  of  the  Federal  Judiciary 
budget  (18  U.S.C.  §  3006A(1))  but  apparently  not  through  the  budget  of  the 
District  of  Columbia. 

Taking  these  various  factors  into  account,  the  Senate  Committee  on  Appro- 
priations recommended  that  $1,125,000  be  allocated  for  District  of  Columbia 
purposes  for  fiscal  year  1974,  as  part  of  the  over-all  federal  Criminal  Justice 
budget,  and  subsequently  the  Senate  itself  adopted  an  amendment  proposed  by 
Senator  Ervin  to  appropriate  $2  million  for  these  purposes.  I  believe  it  is  fair 
to  state  that  it  is  generally  agreed  that  this  amount  constitutes  the  minimum 
needed  for  operation  of  the  program  to  the  end  of  the  fiscal  year.  Nevertheless, 
just  this  week,  the  Senate  House  Conference  apparently  approved  only  $1  mil- 
lion for  this  purpose  for  fiscal  year  1974.  It  is  unclear  at  this  time  how  the 
remaining  necessary  funding  may  be  obtained. 

Some  of  the  opposition  to  the  Criminal  Justice  Act  program  as  it  functions 
in  the  District,  both  by  the  House  of  Representatives  and  on  the  part  of  the 
Judicial  Conference  of  the  United  States,  appears  to  stem  from  reports  that 
individual  attorneys  were  paid  unduly  large  amounts  in  Criminal  Justice  Act 
funds.  However,  what  is  constantly  overlooked  is  that  Criminal  Justice  Act 
compensation  awarded  attorneys  in  the  District  of  Columbia  is  far  lower  than 
that  provided  to  counsel  by  the  federal  courts.  For  instance,  during  fiscal  year 
1973,  the  average  Criminal  Justice  Act  payment  to  attorneys  in  the  U.S.  Dis- 
trict Courts  nationwide  was  $237  while  the  average  payment  in  the  Superior 
Court  of  the  District  of  Columbia  was  $122.  Moreover,  while  in  FY  1973  local 
courts  handled  30  per  cent  of  all  criminal  defendants  in  the  United  States  fall- 
ing within  the  ambit  of  the  Criminal  Justice  Act,  only  approximately  9  per 
cent  of  the  Criminal  Justice  Act  funds  for  FY  1973  went  to  pay  for  Criminal 
Justice  Act  activities  in  the  courts  of  Washington,  D.C.  Specifically,  out  of  the 
42,860  defendants  in  the  trial  courts  represented  by  attorneys  appointed  pur- 
suant to  the  Criminal  .Justice  Act,  13,082  were  so  represented  in  the  Superior 
Court  of  the  District  of  Columbia. 

In  spite  of  these  statistics,  which  clearly  demonstrate  a  conservative  and 
frugal  administration  of  Criminal  Justice  Act  funds  in  the  District  of  Colum- 
bia, the  Board  of  Judges  of  the  Superior  Court  adopted  a  number  of  specific 
economy  measures,  both  in  order  to  meet  Congressional  criticism,  as  well  as  to 
correct  some  genuine  abuses. 

Among  the  steps  taken  by  the  Board  of  Judges  were :  the  adoption  of  a  reso- 
lution limiting  individual  attorney  payments  in  the  Superior  Court  under  the 
Criminal  Justice  Act  to  a  total  of  $18,000  per  year ;  the  appointment  of  a  com- 
mittee of  judges  to  monitor  on  a  constant  basis  the  operation  of  the  Criminal 
Justice  Act  in  the  Superior  Court ;  the  adoption  of  measures  resulting  in  the 
increased  utilization  of  the  Public  Defender  Service  in  the  defense  of  indigent 
defendants  in  juvenile  and  criminal  cases ;  the  imposition  of  a  requirement 
that  Criminal  Justice  Act  vouchers  submitted  in  the  Superior  Court  include 
far  more  detailed  time  records  than  are  demanded  by  the  Administrative  Office 
of  the  U.S.  Courts:  an  amendment  of  the  Superior  Courts  Rules  to  provide  for 
increased  use  of  unpaid  law  students  in  the  representation  of  indigent  defend- 
ants ;  provisions  for  obtaining  increased  contributions  from  Criminal  Justice 
Act  defendants  capable  of  making  such  contributions ;  and  the  establishment  of 
a  new  system  whereby  a  single  judge  examines  and  passes  upon  Criminal  Jus- 
tice Act  vouchers  in  all  nontrial  cases.  Moreover,  a  .specific  procedure  was 
developed  to  provide  for  disciplinary  action  against  any  attorneys  who  falsify 
Criminal  Justice  Act  vouchers. 
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In  the  wake  of  the  adoption  of  some  of  these  measures,  several  attorneys 
practicing  criminal  law  in  the  Superior  Court  brought  an  action  last  month  in 
connection  with  the  reduction  in  compensation  effected  by  judges  of  the  Supe- 
rior Court  in  a  number  of  cases.  We  have  requested  the  Corporation  Counsel 
to  move  the  U.S.  District  Court  to  dismiss  the  suit  on  grounds  that  that  court 
lacks  jurisdiction  over  matters  entrusted  to  the  discretion  of  Superior  Court 
judges. 

Nevertheless,  I  must  state  in  all  candor  that  I  agree  with  the  attorneys  who 
brought  the  action  that  the  present  situation  is  far  from  satisfactory.  Because 
of  dwindling  financial  resources,  the  Superior  Court  has  been  compelled  to 
take  actions  which  would  not  be  necessary  if  the  District  of  Columbia  received 
its  fair  share  of  Criminal  Justice  Act  funds.  Congressional  unwillingness  to 
fund  the  local  program  properly  and  timely,  rather  than  any  equitable  consid- 
erations, is  responsible  for  some  of  the  reductions  in  compensation  that  the 
judges  have  had  to  effect.  We  deplore  the  necessity  for  unwarranted  reductions 
as  much  as  do  the  plaintiffs  in  the  recently-brought  lawsuit.  The  inequities  are 
especially  unfortunate  because  the  legislative  unwillingness  lacks  an  adequate 
factual  basis,  for,  although  it  has  been  stated  time  and  again  that  the  current 
Criminal  Justice  Act  crisis  was  provoked  by  an  excessive  expenditure  of  funds 
in  the  District,  the  fact  is,  as  I  noted  earlier,  that  the  cost  to  the  taxpayers 
for  legal  representation  here  is  on  the  average  about  half  of  what  it  is  in  the 
federal  courts  throughout  the  United  States. 

A  threat  also  continues  to  exist  with  respect  to  adequate  funding  for  fiscal 
year  1974,  inasmuch  as  the  Senate-House  Conference  alloted  only  $1  million 
for  District  of  Columbia  representation.  Earlier,  the  United  States  House  of 
Representatives  took  the  position  that  no  Criminal  Justice  Act  funds  at  all 
should  be  alloted  to  District  of  Columbia  courts  for  that  year.  It  was  in  the 
context  of  that  development,  and  the  very  real  possibility  that  it  might  lead  to 
a  standstill  in  criminal  proceedings  due  to  the  absence  of  defense  counsel  and 
the  wholesale  release  on  the  streets  of  criminal  defendants  for  whom  no  legal 
representation  was  available,  that  the  Superior  Court  called  attention  to  the 
possibility  that  attorneys  might  have  to  be  recruited  on  a  wide  scale  on  an 
uncompensated  basis  to  represent  indigents. 

On  that  issue,  too,  we  sympathize  with  the  lawyers  who  quite  properly 
object  to  being  required  to  represent  defendants  against  their  will,  without 
compensation,  and  in  fields  of  law  in  which  they  have  no  real  expertise.  It  is 
only  the  possibility  of  a  total  absence  of,  or  a  wholly  inadequate  funding  for, 
defense  representation  and  the  almost  inevitable  chaos  this  would  produce  in 
our  criminal  justice  system  that  compelled  the  Superior  Court  to  consider 
steps  which,  in  the  absence  of  such  a  threat,  it  would  probably  consider  both 
inappropriate  and  unwise. 

The  choice  in  the  end  lies  with  the  Congress.  If  Criminal  Justice  Act  funds 
are  provided  in  reasonable  amounts  to  the  District  of  Columbia,  the  Bench  and 
Bar  of  this  jurisdiction  will  continue  to  build  upon  the  record  they  have  estab- 
lished of  providing  justice  that  is  botli  swift,  as  demanded  by  law  enforce- 
ment, and  fair,  as  requested  by  the  defendants  and  their  counsel.  If  funds  are 
not  provided,  the  consequences  to  criminal  justice  in  the  District  will  be  incal- 
culable. 

Yet  I  want  to  make  it  wholly  clear  that,  even  if  Congress  appropriates  no 
funds  or  only  inadequate  funds,  the  Superior  Court  will  still  make  an  attempt, 
against  all  odds,  to  continue  to  operate  a  system  of  criminal  justice  in  the 
Nation's  Capital,  simply  because  the  alternative  could  well  be  a  breakdown  of 
law  and  order. 

Some  have  suggested  that,  in  view  of  the  obstacles,  the  Superior  Court 
should,  even  now.  abandon  its  constant  effort  to  operate  a  functioning  court 
system  and  instead  simply  allow  its  criminal  operations  to  come  to  a  standstill 
for  lack  of  adequate  funding  now  and  the  present  possibility  that  no  funding 
whatever  will  be  made  available  for  the  future.  Such  a  step,  it  is  said,  would 
bring  the  issue  to  a  head  and  shift  the  responsibility  for  the  consequences  to 
the  Congress  where  that  responsibility  presumably  properly  rests.  We  have 
resisted  these  suggestions  because  we  believe  that,  whatever  others  may  per- 
ceive their  responsibilities  to  be,  we  feel  that  we  owe  an  obligation  to  the  citi- 
zens of  this  District  and  to  those  who  visit  here,  to  do  everything  in   our 
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power  to  preserve  a  functioning  system  of  criminal  justice  for  as  long  as  this 
can  possibly  be  done.  We  will  continue  to  adhere  to  that  position. 

What  I  stated  in  1966  in  the  Walker  case  is  as  true  today,  with  the  benefit 
of  the  experience  of  six  years,  as  it  was  assumed  to  be  then  : 

"There  are  three  basic  approaches  to  the  problem  of  representation  of 
defendants  in  courts  with  a  large  volume  of  .  .  .  criminal  cases. 

"The  first  is  to  rely  wholly  upon  uncompensated,  volunteer  counsel  drawn 
primarily  from  the  large,  affluent  law  firms.  While  this  will  produce  excellent 
representation  in  individual  cases,  experience  has  shown  that  this  will  not  suf- 
fice to  meet  the  incessant  need  for  providing  a  lawyer  for  every  defendant  who 
requires  one.  Where  this  approach  has  been  tried,  it  has  simply  meant  that 
most  defendants  go  to  trial  without  any  legal  representation  whatever. 

"The  second  approach  is  that  [then]  used  in  the  Court  of  General  Sessions. 
[The  shortcomings  of  that  approach]  may  be  traced  primarily  to  the  tempta- 
tions this  course  offers  to  a  few  to  bring  excessive  pressure  to  bear  upon  those 
defendants  who  are  suspected  of  having  funds,  and  to  give  less  than  adequate 
representation  to  those  who  have  no  money  whatever. 

"The  third  approach  involves  a  government  subsidy  of  some  kind  .  .  .  Appli- 
cation of  the  Criminal  Justice  Act  to  this  Court  will  encourage  attorneys  to 
practice  here  who  have  refrained  from  doing  so  in  the  past  because  they  did 
not  feel  able  to  make  the  financial  sacrifice  that  this  entailed;  it  will  provide 
an  incentive  to  those  now  regularly  practicing  in  this  Court  to  render  more 
effective  service;  and  it  will  enable  the  Court  to  provide  more  systematic, 
more  effective,  and  fairer  means  of  supervision  of  appointed  counsel  and  the 
services  they  render  than  has  been  possible  in  the  past.  .  .  ." 

I  respectfully  urge  that  this  Committee,  and  the  Congress  of  the  United 
States,  assist  us  in  preserving  what,  on  the  whole,  can  fairly  be  characterized 
as  a  fair,  eflScient,  and  swift  process  of  criminal  justice  that  is  serving  law 
enforcement,  the  accused,  and  the  community  well.  The  Committee  can  do  so 
by  lending  its  assistance  to  the  provision  of  the  funds  that  are  needed  to  con- 
tinue the  operation  of  an  integral  part  of  that  process — the  systematic  provi- 
sion of  paid  counsel  for  indigent  defendants. 

The  United  States,  in  the  form  of  the  Constitution  and  its  interpretation  by 
the  Supreme  Court,  requires  that  every  defendant  facing  the  possibility  of 
imprisonment  be  furnished  with  an  attorney  in  order  that  he  may  be  enabled 
to  present  his  defense.  In  my  view,  it  is  the  obligation  of  government  to  pay 
for  that  which  it  has  mandated  to  be  a  constitutional  necessity,  especially 
where,  as  here,  criminal  prosecutions  have  been,  are  now,  and  will  continue  to 
be  brought  by  the  United  States  Attorney  in  the  name  of  the  United  States. 


District  of  Columbia  Court  of  General  Sessions 
Criminal  Division 

Criminal  Action  No.  363-66 

United  States  of  America,  plaintiff, 

vs. 

Frank  Walker,  Jr.,  defendant. 

opinion 

I  have  this  day  approved  the  payment  of  compensation  under  the  Criminal 
Justice  Act  of  1964  to  Mr.  Sol  Z.  Rosen,  Esq.,  a  member  of  the  D.C.  Bar,  for 
his  representation  of  the  defendant  in  the  above-entitled  case.  Since  this  ease 
is  one  charging  a  misdemeanor  in  violation  of  the  District  of  Columbia  Code 
and  since  the  question  of  the  application  of  the  Act  to  such  cases  when  tried 
in  this  Court  is  as  yet  unsettled,  a  memorandum  of  explanation  is  in  order. 


The  Criminal  Justice  Act  was  enacted  on  August  20,  1964.  It  grew  out  of  a 
study  made  by  the  Attorney  General's  Committee  on  Poverty  and  the  Adminis- 
stration  of  Criminal  Justice  chaired  by  Prof.  Francis  A.  Allen  of  the  University 
of  Michigan  Law  Scliool.  The  Report  submitted  by  the  Committee  found  wide- 
spread dissatisfaction  with  the  methods  of  appointing  counsel  in  United  States 
courts,  and  quoted  with  approval  from  a  Harvard  Law  Review  study  that: 

".  .  .  The  typical  assigned  counsel  is  little  versed  in  the  technicalities  of  the 
criminal  law  or  the  questioning  of  accused  persons,  and  has  had  little  if  any 
previous  courtroom  experience.  But  use  of  inexperienced  lawyers  seems  almost 
inevitable  under  a  noncompensatory  system.  .  .  ."  ^ 

In  the  view  of  the  Allen  Committee,  the  most  effective  means  to  remedy  the 
situation  and  to  assure  that  defendants  in  criminal  cases  would  receive  the 
legal  assistance  to  which  they  are  entitled  was  to  establish  a  comprehensive 
system  of  paid  legal  assistance  for  each  federal  district.  The  Committee  recom- 
mended that  each  federal  district  court  be  required  to  adopt  for  its  district  a 
plan  for  legal  representation  from  among  the  following  options:  (1)  represen- 
tation by  compensated  private  attorneys,  (2)  representation  by  a  public  defender, 
(3)  representation  by  attorneys  from  legal  aid  agencies,  or  (4)  some  combination 
of  these  alternatives. 

The  Report  of  the  Allen  Committee  became  the  basis  of  legislation  submitted 
by  the  President  to  the  Congress  in  March,  1963.  The  Congress  had  already 
extensively  studied  the  problem,  and  a  number  of  bills  calling  for  reform  had 
been  instroduced  by  individual  members  of  Congress.  The  Judicial  Conference 
of  the  United  States  and  several  U.S.  Attorneys  General  had  also  recom- 
mended legislation  in  this  field  for  many  years. 

After  careful  consideration  of  the  Allen  Report  and  the  Executive  recom- 
mendations, and  after  holding  extensive  hearings,  the  Congress  passed  and  the 
President  signed  what  is  now  the  Criminal  Justice  Act  of  1964. 

The  statute  as  enacted  eliminates  the  public  defender  option  but  otherwise 
follows  the  general  outline  of  the  Allen  Committee  recommendations.  It 
requires  each  United  States  District  Court  to  adopt  and  place  in  operation  by 
August  20.  1965,  a  plan  for  that  district  which  %vill  accomplish  the  statutory 
objective  of  providing  compensation  for  attorneys  for  indigent  defendants. 


1  Report  of  the  Attorney  General's  Committee  p.  25. 
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On  December  3,  1964,  a  committee  of  judges  of  the  U.S.  District  Court  for 
the  District  of  Columbia  submitted  a  plan  for  this  District,  as  required  by  the 
Act.  That  plan,  after  being  modified  by  the  Judicial  Council  for  the  District  of 
Columbia,  has  since  become  the  statutory  plan  for  this  district. 

II 

A  review  of  the  language  of  the  statute  and  its  legislative  history  reveals  no 
definitive  resolution  of  the  status  under  the  Act  of  defendants  tried  in  the  Dis- 
trict of  Columbia  Court  of  General  Sessions.  "What  materials  there  are  on  this 
issue,  however,  point  more  strongly  than  not  to  the  conclusion  that  such 
defendants  were  intended  to  receive  the  benefits  of  the  statute. 

The  most  relevant  portion  of  the  Act  itself  is  section  1(a)  (18  U.S.C. 
3006A(a)).-  That  section  provides  in  pertinent  part  that  each  United  States 
district  court  shall  place  in  operation  "throughout  the  district"  a  plan  for  fur- 
nishing representation  for  defendants  "charged  with  felonies  or  misdemeanors, 
other  than  petty  offenses."  It  is  important  to  note  that  he  statute  does  not 
confine  the  application  of  the  plan  to  the  District  Court  but  makes  it  appli- 
cable on  a  geographical  basis — ^"throughout  the  district."  That  language  tends  to 
support  the  conclusion  that  the  Act  is  applicable  to  defendants  tried  in  this 
Court ;  for  this  Court  is  located  within  a  district  to  which  the  statute  plainly 
has  application  and  it  tries  misdemeanors  prosecuted  by  the  United  States. 

What  little  there  is  in  the  legislative  history  on  this  issue  tends  to  support 
the  same  conclusion.  A  number  of  times  during  the  hearings,  the  debates,  and 
in  the  reports,  reference  was  made  to  the  "federal"  courts  and  the  need  for 
better  representation  of  indigents  in  such  courts.  The  Court  of  General  Ses- 
sions is  not  a  part  of  the  federal  court  system  as  such  and  these  references 
may  therefore  be  taken  as  indicating  a  negative  view  of  the  issue  here  under 
discussion. 3  When  read  in  context,  however,  and  with  an  understanding  of  the 
essence  of  the  testimony  of  the  witnesses  who  referred  to  the  courts  to  be  cov- 
ered as  "federal,"  it  is  fair  to  conclude  that  these  witnesses  simply  never  con- 
sidered the  status  of  this  Court,  but  merely  spoke  in  general  about  the  federal 
court  system — admittedly  the  focus  of  the  legislation.  Any  negative  inference 
is  contradicted,  moreover,  by  the  discussion  of  the  application  of  the  Act  to 
the  District  of  Columbia  found  in  the  Report  of  the  Senate  Committee  on  the 
Judiciary  on  the  bill  which  became  the  Criminal  Justice  Act,*  where  it  is  said 
that  "Inclusion  of  the  District  will  enable  all  appointed  counsel  in  the  trial 
and  appellate  courts  to  be  compensated  on  a  basis  comparable  to  lawyers  in 
other  Federal  districts."  ^  The  use  of  the  plural  implies  a  recognition  that  the 
Act  would  apply  in  the  District  of  Columbia  to  more  than  one  trial  court  and 
more  than  one  appellate  court — and  that  could  mean  only  the  D.C.  Court  of 
General  Sessions  and  the  D.C.  Court  of  Appeals  (the  only  trial  court  and  the 
only  appellate  court  other  than  the  U.S.  District  Court  and  the  U.S.  Court  of 
Appeals  to  which  the  statement  could  conceivably  have  application). 

In  my  view,  these  fragments  from  the  statute  and  the  legislative  history  are 
not  conclusive  one  way  or  the  other.  While  they  are  suggestive  of  a  congres- 
sional purpose  to  include  this  Court,  they  obviously  do  not  do  so  clearly  and 
unambiguously.  Since  the  matter  is  thus  in  doubt,  resort  must  be  had  to  gen- 
eral rules  of  statutory  constructions. 

The  most  pertinent  rule  applicable  to  the  instant  problem  is  this — where  a 
law  is  susceptible  of  two  different  interpretations,  one  of  which  will  render  it 
unconstitutional  and  the  other  which  will  save  it,  the  courts  will,  if  at  all  pos- 


2  Section  1(a)  mentions  only  claims  for  compensation  for  representation  before  the 
District  Court  and  the  United  States  Commissioner.  However,  this  may  not  be  taken 
literally,  for,  as  will  be  shown  hereinafter,  everyone  is  agreed  that  this  Court  Is  in- 
cluded  at  least  with  respect  to  some  of  its  functions. 

3  Occasionally,  the  reference  is  to  "courts  of  the  TTnited  States."  See  Statement  of 
the  Managers  on  the  Part  of  the  House  appended  to  the  Conference  Report  (H.  R.  Rep. 
No.  1709,  Ssth  Conp..  2d  Sess.).  p.  5.  The  n.  C.  Court  of  General  Sessions  is  a  "court 
of  the  United  States."  Cf.  Benxon  v.  Heiikel.  10  IT.S.  1  (190.5)  ;  Tlarlnn  v.  Harlan,  281 
Fed.  602  (D.  C.  Cir,  1922).  The  court  was  established  by  Congress.  Its  judges  are 
appointed  by  the  President  and  confirmed  b.v  the  Senate.  They  may  be  removed  only  in 
the  manner  and  for  the  causes  provided  for  the  removal  of  federal  judges.  D.  C.  Code 
§  11-902   (Supp.  V). 

"S.  Rep.  No.  346,  88th  Cong.,  1st  Sess.   (1963). 
B  Ibid.,  p.  4. 
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sible,  adopt  the  construction  which  will  save  the  constitutionality  of  the  stat- 
ute. United  States  v.  C.I.O.,  335  U.S.  106  (1948)  ;  Lynch  v.  Overholser,  369  U.S 
705  (1962)  ;  Giiessefeld  v.  McGrath,  324  U.S.  308  (1951)  ;  United  States  v. 
National  Dairy,  372  U.S.  29  (1963)  ;  Greene  v.  McElroy,  360  U.S.  474  (1959). 

As  will  now  be  shown,  any  interpretation  of  the  Criminal  Justice  Act  which 
excludes  persons  tried  in  this  Court  from  the  benefits  of  the  Act  would  raise 
serious  doubts  concerning  the  constitutionality  of  the  statute.  Accordingly,  such 
a  construction  should  be  avoided,  and  the  ambiguities  in  the  statutory  language 
and  the  legislative  history  should  be  resolved  in  favor  of  inclusion  of  defend- 
ants tried  in  this  Court. 

Ill 

The  Criminal  Justice  Act  was  not  designed  to  aid  needy  lawyers  or  to  pro- 
vide financial  rewards  to  members  of  the  legal  profession  generally ;  it  is 
focused  on  defendants  in  criminal  cases.  Its  purpose  is  to  assure  that  all 
accused  who  are  unable  to  pay  legal  fees  will  receive  adequate  legal  represen- 
tation comparable  to  that  afforded  the  more  affluent  defendants. 

It  is  significant  to  note  in  this  connection  that  almost  20%  of  all  crimes  pro- 
secuted by  the  United  States  anywhere  in  the  country  are  tried  right  here  in 
the  Court  of  General  Sessions.^  It  would  be  a  strange  anomaly  if  this  Act 
designed  to  improve  the  quality  of  justice  wherever  the  government  of  the 
United  States  claims  that  its  laws  have  been  violated  neglected  one-fifth  of  all 
proceedings  and  assured  better  justice  only  in  the  remaining  four-fifths  of  the 
cases.  Remedial  legislation  is  not  normally  construed  so  niggardly.^ 

The  Allen  Committee,  the  Attorney  General,^  and  the  Congress  all  demon- 
strated their  awareness  that  the  same  quality  of  representation  could  not  be 
expected  from  unpaid,  appointed  counsel  as  was  furnished  by  retained  paid 
lawyers.  As  the  Senate  Judiciary  Committee  noted. ^ 

"The  inadequacy  of  the  representation  furnished  by  [court-appointed  lawyers 
in  federal  criminal  cases]  is  widely  recognized.  *  *  *  The  fact  that  no  compen- 
sation is  provided  for  the  time  a  lawyer  necessarily  spends  on  the  defense  and 
no  reimbursement  is  allowed  for  his  expenses  is  not  so  much  a  matter  of  pro- 
fessional distress  as  it  is  of  public  concern.  Such  limitations  do  not  work  so 
much  a  hardship  on  the  lawyer  as  they  do  on  the  defendant.  While  in  many 
instances  the  response  of  the  bar  has  been  in  the  finest  traditions,  nevertheless 
far  too  often  the  result  for  the  accused  has  been  unfair." 

That  is  not  to  say  that  many  individual  attorneys  have  not  given  and  are 
not  giving  devotedly  of  their  time  and  energy  in  uncompensated  cases.  The 
legal  profession  is  often  given  too  little  credit  for  its  labors  on  behalf  of  the 
indigent  and  the  helpless.  Yet  it  still  is  true  that  on  a  mass  basis  it  is  simply 
unrealistic  to  expect  that  the  quality  of  uncompensated  service  will  be  equal  to 
that  provided  by  lawyers  who  are  being  paid. 

Congress  enacted  the  Criminal  Justice  Act  because  it  believed  that  the  provi- 
sions of  compensated  counsel  to  those  unable  to  pay  a  lawyer's  fee  was  neces- 
sary in  order  to  effectuate  the  constitutional  guarantees  of  equal  protection 
and  due  process.  The  Attorney  General,  in  his  statement  before  the  Senate 
Committee,  relied  heavily  upon  Pmvell  v.  Alahanui,  287  U.S.  45    (1932),  and 


*  In  1964,  the  federal  courts  disposed  of  approximately  33,000  criminal  cases.  About 
7,000  defendants  accused  of  misdemeanors  were  tried  or  their  cases  otherwise  disposed 
of  In  this  Court  In  1965.  In  addition,  this  Court  sat  as  committing  magistrate  during 
that  .vear  In  approximately  1,200  cases,  13  judges  handle  civil  and  criminal  cases  (other 
than  domestic  relations  cases)  In  the  Court  of  General  Sessions.  The  federal  system 
has  approxlmatel.v  twenty  times  as  many  trial  judges. 

'  The  Act  may  be  even  more  vitally  necessary  here  than  elsewhere,  because  those  who 
In  the  Court  of  General  Sessions  are  accused  of  assault  or  shoplifting  have  more  need 
of  competent  assigned  counsel  than  defendants  In  federal  antitrust  or  fraudulent 
securities  cases. 

*  Attorney  General  Kennedy  advised  the  Senate  Judiciary  Committee  that  a  recent 
Justice  Department  study  "showed  that  pleas  of  guilty  are  entered  much  more  fre- 
quently—In some  areas  three  times  as  often — by  defendants  with  assigned  counsel 
than  those  represented  by  paid  private  counsel  who  have  both  the  facilities  and  the 
Incentive  to  make  Independent  Investigations.  Defendants  with  appointed  counsel,  the 
study  also  showed,  had  less  chance  to  get  charges  against  them  dismissed,  less  chance 
of  acquittal  when  they  went  to  trial,  and  greater  chance.  If  convicted,  of  being  sent  to 
jail  instead  of  being  placed  on  probation."  Hearings  before  the  Senate  Judiciary  Com- 
mittee on  S.  63  and  S.  1057,  88th  Cong.,  1st  Sess.   (1963),  pp.  8-9. 

9  S.  Rep.  No.  356,  8th  Cong.,  1st  Sess.,  pp.  2,  5. 
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Gideon  v.  WainwrigM  373  U.S.  335  (1953),  both  landmark  fair  trial  cases  deal- 
ing with  the  need  for  effective  assistance  of  counsel.  The  congressional  hear- 
ings and  debates  were  likewise  greatly  influenced  by  due  process  and  equal 
protection  considerations.  See,  e.g.,  S.  Rep.  No.  346,  supra  pp.  4-5. 

In  short,  it  may  be  taken  for  granted  that  the  Criminal  Justice  Act  repre- 
sented an  effort  by  the  Congress  to  implement  the  mandates  of  both  the 
Fifth  10  and  the  Sixth  Amendments  that  equal  justice  be  afforded  to  defendants 
in  criminal  cases  by  providing  adequate  legal  and  related  services  to  those 
unable  to  pay  for  them.  It  is  thus  in  the  tradition  of  such  judicial  recognitions 
of  the  same  principle  as  Griffin  v.  Illinois,  351  U.S.  12  (1956)  and  Gideon  v. 
Waimoright,  supra.^^ 

The  question  arises  whether,  if  in  enacting  this  legislation  Congress  was  in 
fact  implementing  deep-rooted  equal  protection  and  due  process  concepts,  it 
could  be  presumed  to  have  intended  to  exclude  defendants  tried  in  this  Court 
from  the  general  scheme  of  the  statute.  Beyond  that,  if  such  a  presumption 
could  be  indulged  in,  the  question  may  be  asked  whether  the  Congress  had  the 
power  to  make  a  distinction  between  cases  tried  in  this  Court  and  cases  tried 
in  courts  to  which  the  Act  plainly  applies. 

When  dealing  with  criminal  procedure,  the  legislature  lacks  the  authority  to 
make  distinctions  between  persons  or  groups  of  persons  when  those  being  so 
distinguished  are  similarly  situated.  This  is  so  even  where  the  procedure 
involved  is  a  benefit  rather  than  a  right.  See  Griffin  v.  Illinois,  351  U.S.  12 
(1956)  where  the  Supreme  Court  declared  that  the  State  of  Illinois  lacked 
power  to  deny  effective  appellate  review  to  those  too  poor  to  purchase  trial 
transcripts  while  granting  such  review  to  those  able  to  make  the  purchase — 
even  though  appellate  review  itself  was  a  benefit  which  the  State  was  not  obli- 
gated to  grant  in  the  first  place. 

There  can  be  no  difference  in  treatment,  unless  there  is  a  rational  distinc- 
tion between  the  classes  affected.  Or,  to  put  it  another  way,  where  no  rational 
distinction  exists  between  two  persons  or  classes,  the  law  must  treat  them 
alike.  As  Mr.  Justice  Black  stated  in  Griffin  v.  Illinois,  351  U.S.  12  at  17-18: 

".  .  .  our  own  constitutional  guarantees  of  due  process  and  equal  protection 
both  call  for  procedures  in  criminal  trials  which  allow  no  invidious  discrimina- 
tions between  persons  and  groups  of  persons.  Both  equal  protection  and  due 
process  empliasize  the  central  aim  of  our  entire  judicial  system — all  people 
charged  with  crime  must,  so  far  as  the  law  is  concerned,  'stand  on  an  equality 
before  the  bar  of  justice  in  every  American  court.'  " 

Any  law  which  fails  to  abide  by  that  basic  principle  of  American  jurispru- 
dence is,  of  course,  unconstitutional  and  hence  void. 

The  relevance  of  these  general  principles  to  the  issue  here  under  discussion 
is  clear.  If  no  rational  distinction  can  be  drawn  between  cases  tried  in  this 
Court  and  cases  tried  in  courts  to  which  the  Act  clearly  applies,  then  the 
Criminal  Justice  Act  must  be  construed  to  apply  also  to  the  cases  tried  here  in 
order  to  save  the  statute  from  possible  unconstitutionality.  And,  as  will  be 
demonstrated  hereinafter,  there  is  no  reasonable  basis  for  distinguishing 
between  the  cases  over  which  this   Court  has  jurisdiction  and  the  cases  to 


^"Cf.  Boiling  v.  Sharpe,  .347  U.S.  407   (19.54)  :  Schveider  v.  Rusk.  377  U.S.  IG."?  (1964). 

"  The  Court  stated  In  Gideon  V.  Wninwright.  372  U.S.  at  796-7  :  "Not  only  these 
precedents  but  al.so  reason  and  reflection  require  us  to  recognize  that  In  our  adversary 
system  of  criminal  justice  any  person  haled  Into  court,  who  Is  too  poor  to  hire  a  lawyer, 
cannot  he  assured  a  fair  trial  unless  counsel  Is  provided  for  him.  This  seems  to  us  to 
he  an  obvious  truth.  Governments,  both  state  and  federal,  quite  properly  spend  vast 
sums  of  money  to  establish  machinery  to  try  defendants  accused  of  crime.  Lawyers  to 
prosecute  are  everywhere  deemed  essential  to  protect  the  public's  Interest  In  an  orderlv 
society.  Similarly,  there  are  few  defendants  charged  with  crime,  few  Indeed,  who  fall 
to  hire  the  best  lawyers  they  can  get  to  prepare  and  present  their  defenses.  That  govern- 
ment hires  lawyers  to  prosecute  and  defendants  who  have  the  money  hire  lawyers  to 
defend  are  the  strongest  Indications  of  the  widespread  belief  that  lawyers  In  criminal 
courts  are  necessities,  not  luxuries.  The  right  of  one  charged  with  crime  to  counsel  may 
not  be  deemed  fundamental  and  essential  to  fair  trials  In  some  countries,  but  It  Is  in 
ours.  From  the  very  beginning,  our  state  and  national  constitutions  and  laws  have  laid 
great  emphasis  on  procedural  and  substantive  safeguards  designed  to  assure  fair  trials 
before  Impartial  tribunals  in  which  every  defendant  stands  equal  before  the  law.  This 
noble  ideal  cannnt  be  realized  If  the  poor  man  charged  with  crime  has  to  face  his 
accusers  without  a  lawyer  to  assist  him." 

By  its  enactment  of  the  Criminal  .Tustice  Act  Congress  evidently  deemed  that  these 
ideals  could  properly  be  realized  only  by  paid  counsel — a  conclusion  which  seems  emi- 
nently reasonable.  See  infra. 
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which  the  Criminal  Justice  Act  has  been  applied  elsewhere.  In  order  to  save  it 
from  unconstitutionality,  therefore,  the  statute  should  be  interpreted  to  apply 
also  to  the  defendants  in  this  Court. 

IV 

The  D.C.  Court  of  General  Sessions  was  created  by  the  Congress.  The  crimi- 
nal cases  it  hears  are,  in  the  main,  offenses  against  the  United  States.^^  Like 
the  instant  case,  they  are  prosecuted  by  the  United  States  Attorney  in  the 
name  of  the  United  States.  Most  of  these  cases  involve  violations  of  the  Dis- 
trict of  Columbia  Code;  others  represent  prosecutions  under  sections  of  the 
United  States  Code.  But  whatever  the  specific  violation,  all  of  them  are  cases 
in  which  the  United  States  has  such  an  interest  that  it  has  provide  for  their 
prosecution  in  its  own  name  through  its  own  prosecutor.  D.C.  Code 
§  23-101."  As  concerns  the  sovereignty  which  is  involved,  then,  these  crimi- 
nal cases  are  exactly  like  criminal  cases  which  the  United  States  prosecutes 
elsewhere.  If  it  is  unfair  for  the  United  States  to  prosecute  a  defendant  in,  for 
example,  the  District  of  Montana  or  the  Southern  District  of  New  York,  with- 
out affording  him  a  reasonable  chance  for  presenting  his  defense  through 
effective  counsel,  then  it  is  equally  unfair  to  have  the  United  States  prosecute 
defendants  in  this  Court  for  violations  of  its  laws  without  providing  similar 
protection. 

Even  more  important,  and  indeed  crucial  to  the  entire  question  before  the 
Court,  is  the  fact  that  if  the  Act  were  not  read  to  apply  to  defendants  tried  in 
this  Court,  there  would  be  many  who  would  be  tried  without  paid  counsel 
who,  but  for  the  accident  of  geography  or  worse,  would  clearly  be  entitled  to 
the  benefits  of  the  Criminal  Justice  Act.  Four  situations  will  illustrate  this 
point. 

1.  Misdemeanor  violations  of  the  United  States  Code  which  occur  in  the  Dis- 
trict of  Columbia  are  in  the  main  prosecuted  in  the  Court  of  General  Sessions. 
On  the  other  hand,  when  such  a  violation  occurs  anywhere  else  in  the  United 
States  (.say,  in  Alexandria,  Virginia)  it  is  prosecuted  in  the  U.S.  District 
Court  in  that  community,  and  the  Criminal  Justice  Act  clearly  applies.  There 
is  no  distinction  whatever  between  the  two  types  of  cases  except  the  fact  of 
geography — and  that  fact  is  legally  irrelevant.  See  Gray  v.  Sanders,  372  U.S. 
368  (1963). 

2.  Concededly.  most  offenses  prosecuted  in  Court  of  General  Sessions  are 
misdemeanor  violations  of  the  District  of  Columbia  Code  rather  than  viola- 
tions of  the  United  States  Code.  But  any  attempted  distinction  between  Dis- 
trict of  Columbia  offenses  and  "federal"  crimes  would  be  equally  irrational. 
The  Act  clearly  applies  and  has  been  construed  by  the  U.S.  District  Court  for 
the  District  of  Columbia  (which  drafted  the  plan  applicable  to  this  District) 
and  by  the  Judicial  Council  for  this  Circuit  (which  approved  the  plan)  to 
apply  to  violations  of  the  D.C.  Code  which  are  prosecuted  and  heard  in  the 
District  Court  for  the  District  of  Columbia.  If  the  Act  applies  to  such  viola- 
tions at  all,  it  must  apply  alike  to  felony  violations  of  that  Code  and  to  misde- 
meanors, for  the  Criminal  Justice  Act  makes  no  distinction  (except  as  to  the 
amount  of  payment)  between  felonies  and  misdemeanors.  Indeed,  by  expressly 
excluding  petty  offenses,  the  Act  reaflSrms  the  congressional  design  that  felo- 
nies and  misdemeanors  are  to  be  treated  exactly  alike.  To  hold  that  the  Act 
applies  to  D.C.  Code  felonies  but  not  to  D.C.  Code  misdemeanors  violates  that 
mandate.!* 


""The  court  also  has  jurisdiction  over  traffic  cases  and  violations  of  District  of 
Columbia  regulations.  These  cases  are  heard  In  branches  of  the  Court  separate  and 
apart  from  those  set  aside  for  trials  of  offenses  apalnst  the  United  States.  They  are 
prosecuted  by  the  District  of  Columbia,  as  distinguished  from  the  United  States,  and 
on  the  basis  of  the  reasoning  In  the  body  of  this  opinion  the  Criminal  Justice  Act  would 
not  apply  to  these  "D.C."  cases. 

"  "All  criminal  prosecutions  [other  than  those  for  which  the  D.  C.  Corporation  Counsel 
Is  responsible]  shall  be  conducted  in  the  name  of  the  United  States  and  by  the  attorney 
of  the  United  States  for  the  District  of  Columbia  or  his  assistants." 

"  There  Is  also  practical  reason  to  avoid  any  interpretation  of  the  statute  which 
excludes  misdemeanors  but  includes  felonies.  In  a  great  many  cases,  the  original  com- 
plaint charges  a  felony,  but  this  is  subsequently  reduced  by  the  United  States  Attorney 
to  a  misdemeanor  (and  tried  In  this  Court  as  such).  This  reduction  as  often  as  not  Is 
the  result  of  efforts  of  defense  counsel.  By  restricting  coverage  of  the  Act  to  felonies, 
It  would  provide  an  Incentive  to  attorneys  not  to  attempt  such  a  reduction,  for  if  they  are 
unsuccessful  In  their  efforts  to  have  the  charge  reduced,  they  would  receive  payment 
under  the  Act ;  if  they  are  successful,  they  would  receive  no  payment. 
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3.  The  alternative  that  has  been  suggested  is  to  make  the  applicability  of 
the  Act  depend  upon  the  original  charge :  if  the  original  charge  is  a  felony  the 
Act  would  apply  even  if  it  were  subsequently  reduced  to  a  misdemeanor;  but 
if  the  case  begins  and  ends  as  a  misdemeanor  it  would  not.  Aside  from  the 
intrinsic  irrationality  of  this  kind  of  distinction,  such  a  system  would  vest 
more  power  in  the  United  States  Attorney  than  it  is  prudent  to  give  to  a  pros- 
ecuting official.  Many  of  the  offenses  involved  {e.g.,  grand  larceny  vs.  taking 
property  without  right;  housebreaking  vs.  unlawful  entry)  may  be  charged 
either  as  felonies  or  misdemeanors.  The  choice  of  charge  is  essentially  up  to 
the  prosecutor,  and  his  exercise  of  the  choice  depends  generally  upon  nothing 
more  tangible  than  his  assessment  of  the  circumstances  surrounding  the  offense 
and  the  exercise  of  his  general  prosecutorial  discretion.  To  permit  the  prosecu- 
tor to  determine,  by  his  unfettered  choice  of  the  initial  charge,  whether  or  not 
the  defendant  will  enjoy  the  benefits  of  the  Criminal  Justice  Act  is  too  vast  a 
grant  of  power.  An  unscrupulous  prosecutor  could  well  in  one  case  initially 
bring  (and  then  "reduce")  the  more  serious  felony  charge  (thereby  assuring 
representation  to  the  defendant  under  the  Act)  while  starting  out  in  another 
case  with  a  misdemeanor  charge  (thus  depriving  the  accused  of  the  advan- 
tages of  paid  representation). 

4.  Finally,  the  utter  unreasonableness  of  distinguishing  on  this  basis  between 
the  District  Court  and  the  Court  of  General  Sessions  is  revealed  when  it  is 
considered  that  the  two  courts  share  jurisdiction  over  all  misdemeanors.  D.C. 
Code  §  11-963 (a)  (Supp.  V).  Under  that  section,  misdemeanors  which  consti- 
tute violations  of  the  D.C.  Code  may  be  prosecuted  either  in  the  District  Court 
or  the  Court  of  General  Sessions.^s  to  include  under  the  Act  misdemeanor  vio- 
lations of  the  D.C.  Code  prosecuted  in  District  Court  while  excluding  those 
prosecuted  in  the  Court  of  General  Sessions  is  wholly  without  reason.  It  sub- 
jects the  defendants  rights  to  the  whims  of  the  prosecutor  who  decides  where 
to  bring  the  case  and  of  the  judge  who  determines  whether  or  not  to  entertain 
it  in  his  court. 

As  in  the  operation  of  any  law — at  least  a  law  dealing  with  important  pro- 
cedural rights  of  persons  accused  of  crime — the  Criminal  Justice  Act  must 
operate  according  to  a  rational  pattern.  A  construction  which  exempted  per- 
sons tried  in  this  Court  from  the  advantages  of  the  Act  would  be  incompatible 
with  any  rational  pattern. 

The  pattern  could  not  be  that  of  a  distinction  between  misdemeanors  and 
felonies — for  not  only  is  such  a  distinction  negated  by  the  very  terms  of  the 
Act  but  the  statute  clearly  has  been  applied  to  misdemeanors  tried  in  the  U.S. 
District  Courts. 

The  pattern  could  not  be  that  of  a  distinction  between  U.S.  Code  offenses 
and  D.C.  Code  offenses — for  the  District  of  Columbia  plan  proceeds  on  exactly 
the  opposite  assumption. 

Finally,  the  pattern  could  not  even  be  that  of  a  distinction  between  D.C. 
Code  misdemeanors,  on  the  one  hand,  and  all  other  offenses,  on  the  other — for 
D.C.  Code  misdemeanors  are  included  when  tried  by  the  U.S.  District  Court 
for  the  District  of  Columbia. 

The  only  discernible  pattern  by  which  the  defendants  tried  in  this  Court 
could  be  excluded  would  be  one  that  focused  on  the  court  which  tries  the  case 
rather  than  on  the  defendant  who  is  being  tried  and  on  the  offense  for  which 
he  is  being  tried.  And  even  that  pattern  could  not  be  followed  to  its  logical 
conclusion,  for  that  would  mean  excluding  from  the  Act  defendants  whose  pre- 
liminary hearings  in  felony  cases  are  held  in  this  Court." 

The  true  focus  of  the  consideration  must  be  on  the  parties — the  defendant, 
whose  rights  should  not  be  made  to  depend  upon  the  fortuitous  circumstances 
of  the  court  involved  or  the  place  of  the  trial ;  and  the  sovereign  in  whose 
name  the  prosecution  is  brought  and  who  should  be  held  to  the  same  standard 
everywhere. 

In  sum,  any  construction  of  the  Criminal  Justice  Act  which  excludes  defend- 
ants tried  in  the  Court  of  General  Sessions  from  the  advantages  of  the  Act 


"  As  a  matter  of  practice,  such  misdemeanors  are  brought  in  the  Court  of  General 
Sessions  ;  but  the  law  does  not  compel  this  practice. 

"  It  would  also  mean  exchidlnp  U.  S.  Code  misdemeanors  for  which,  under  the  D.  C. 
plan,  counsel  may  now  be  appointed  by  this  Court  pursuant  to  the  Criminal  Justice  Act. 
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would  be  irrational  ^^  and  would  grant  to  and  withhold  benefits  from  defend- 
ants upon  the  basis  of  considerations  having  no  support  in  logic  or  reason. 
Under  the  decisions  cited  supra,  such  an  irrational  construction  must  be 
avoided  if  at  all  possible.  Since  the  Act  itself  and  its  legislative  history  pro- 
vide ample  justification  for  construing  the  statute  as  applying  to  persons  tried 
in  the  Court  of  General  Sessions  of  offenses  against  the  United  States,  includ- 
ing misdemeanors  under  the  D.C.  Code,  it  is  my  conclusion  that  the  Act  should 
be  so  applied. 

V 

The  U.S.  District  Court  for  the  District  of  Columbia  and  the  Judicial  Coun- 
cil for  this  Circuit  have  adopted  and  placed  in  operation  a  plan  for  furnishing 
representation  to  defendants  in  criminal  cases,  as  required  by  the  Criminal 
Justice  Act. 

The  following  portions  of  the  District  of  Columbia  plan  are  relevant  to  the 
problem  here  under  discussion  : 

"The  plan  shall  apply  to  the  appointment  of  counsel  for  those  financially 
unable  to  obtain  adequate  legal  representation  in  the  following  proceedings : 
*  *  *  Criminal  proceedings  before  the  District  of  Columbia  Court  of  General 
Sessions. 

*  ♦  »  *  *  *  • 

"The  Coordinator  [of  Appointments]  shall  prepare  and  maintain  a  panel  of 
attorneys  to  receive  appointments  to  all  felony  and  United  States  Code  Offen- 
ses in  the  Court  of  General  Sessions.  ♦  *  ♦  If  any  felony  charges  pertinent  to 
the  attorney's  representation  are  reduced  to  misdemeanors  prior  to  indictment 
but  after  the  attorney's  initial  interview,  the  attorney  shall  be  entitled  in  all 
cases  to  compensation  to  the  maximum  hourly  rate  under  18  U.S.C.  §  3006A, 
but  the  total  amount  shall  not  exceed  $50.00  unless  extraordinary  circum- 
stances warranting  a  greater  amount  are  demonstrated  to  the  Chief  Judge. 
This  provision  shall  govern  whether  the  reduced  charges  are  thereafter  termi- 
nated by  trial  or  a  plea  of  guilty. 

"If  the  case  proceeds  to  trial  in  the  Court  of  General  Sessions  and  the 
defendant  is  convicted,  the  attorney  shall  advise  the  defendant  of  his  right  to 
appeal  and  of  his  right  to  counsel  on  appeal  and  shall  inquire  as  to  whether 
the  defendant  desires  to  appeal.  If  the  defendant  desires  to  appeal,  the  attor- 
ney shall  note  an  appeal  and  file  Form  in  the  District  of  Columbia 

Court  of  Appeals,  said  form  being  prepared  by  the  Coordinator  subject  to  the 
approval  of  the  Court. 

**♦**♦* 

"In  all  cases  where  a  defendant  is  originally  charged  with  a  misdemeanor  in 
violation  of  the  District  of  Columbia  Court,  appointments  of  counsel  shall  be 
made  pursuant  to  Rule  24  of  the  Court  of  General  Sessions.  The  Coordinator 
shall  supplement  the  panel  of  attorneys  available  for  appointment  in  these 
cases  in  the  manner  provided  in  Section  VI.  A.  He  shall  maintain  necessary 
records  and  provide  the  court  information  regarding  violations  of  the  attorney 
reports  requirements  of  Rule  24.  An  attorney  in  violation  of  Rule  24,  or  who 
fails  to  file  the  Coordinator's  Report  Form,  will  be  subject  to  the  judicial 
imposition  of  the  sanctions  provided  in  Rule  24,  and  may  be  removed  from  all 
panels  receiving  appointment  to  preceedings  compensable  under  18  U.S.C. 
§  3006A.  The  Coordinator  shall  make  recommendations  of  removal,  when  nec- 
essary, to  the  Board  of  Trustees.  The  Board  of  Trustees  shall  make  recommenda- 
tions to  the  courts." 

As  these  excerpts  indicate,  the  plan  unquestionably  provides  for  application 
of  the  Act  to  this  Court  when  the  charge  is  a  violation  of  the  United  States 
Code,  whether  felony  or  misdemeanor,  and  to  felony  violations  of  the  District 
of  Columbia  Code.  It  is  not  apparent,  however,  whether  the  plan  also  contem- 
plates appointments  under  the  Act  when  the  charge  is  a  District  of  Columbia 


"  Since  appeals  from  this  Court  are  ultimately  taken  to  the  U.  S.  Court  of  Appeals 
for  this  Circuit,  and  since  the  act  Is  clearly  applicable  at  that  stage,  exclusion  of  de- 
fendants tried  in  this  Court  would  give  rise  to  the  further  anomaly  that  the  accused 
would  have  effective  representation  on  appeal  but  not  where  errors  should  be  avoided — 
at  the  trial  level. 
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Code  misdemeanor.  The  plan  states  in  that  connection  that  in  such  cases 
appointments  "shall  be  made  pursuant  to  Rule  24  of  the  Court  of  General  Ses- 
sions;"  but  the  language  does  not  reveal  whether  this  is  intended  to  mean 
appointments  pursuant  to  the  Criminal  Justice  Act  (i.e.,  with  the  compensation 
provided  by  the  Act)  or  appointments  outside  the  Act. 

There  is  evidence  in  the  plan  to  support  either  position.  A  footnote  states 
that  the  Act  should  be  applied  to  the  Court  of  General  Sessions  insofar  as  it 
sits  as  a  committing  magistrate  in  felony  cases,  implying  that  the  plan  does 
not  otherwise  apply.  On  the  other  hand,  if  it  were  not  intended  to  have  any 
application  to  District  of  Columbia  Codes  misdemeanors  prosecuted  in  the  Court 
of  General  Sessions  it  would  have  been  easy  to  say  so  explicitly.  The  fact  that 
this  was  not  done;  the  fact  that  such  cases  are  specifically  referred  to  in  the 
plan  (the  sole  purpose  of  which  was  to  implement  the  Criminal  Justice  Act;) 
and  the  fact  that  there  is  provision  for  inclusion  on  the  misdemeanor  panel  ^^ 
of  attorneys  on  the  list  maintained  by  the  Coordinator  (a  Plan  Official)— all 
lend  weight  to  the  conclusion  that  persons  accused  in  the  Court  of  General 
Sessions  are  covered  under  the  Plan.  This  conclusion  is  strengthened  by  the 
unreasonableness  of  any  other  interpretation  of  the  Act  as  demonstrated  supra. 

For  these  reasons,  I  conclude  that  the  plan  envisages  and  permits  the 
appointment  of  attorneys  by  this  Court  in  misdemeanor  cases. 

VI 

The  District  of  Columbia  plan  provides  for  approval  by  the  District  Court  of 
claims  for  compensation  relating  to  proceedings  before  this  Court.  The  District 
Court  will  hardly  be  in  a  position  to  evaluate  what  services  have  been  ren- 
dered in  cases  which  are  tried  and  completely  disposed  of  in  this  Court.  Par- 
ticularly in  view  of  the  maximum  fee  of  .$50.00  presently  allowed  for  a  misde- 
meanor offense,  it  does  not  seem  appropriate  to  submit  vouchers  concerning 
such  cases  to  the  District  Court  for  approval,  which  in  any  case  could  do  little 
more  than  rubberstamp  the  determination  made  by  a  judge  of  this  Court.  For 
that  reason  the  voucher  for  this  case  is  being  submitted  directly  to  the  Admin- 
istrative Office  of  the  U.S.  Courts.  Should  it  ultimately  be  determined  that  the 
signature  of  a  District  Judge  is  essential,  then  my  approval  of  the  voucher  may 
be  considered  as  a  recommendation  to  the  District  Court  to  approve  the 
expenditure,  and  the  Administrative  Office  may  directly  submit  the  voucher  to 
the  District  Judge  having  jurisdiction  for  his  consideration. 

VII 

Dissatisfaction  has  been  expressed  from  time  to  time  with  some  of  the  rep- 
resentation provided  to  criminal  defendants  in  this  Court.  In  my  view,  most  of 
the  lawyers  practicing  regularly  before  this  Court  are  competent  and  honorable 
men  not  subject  to  censure  of  any  kind.  Yet,  as  in  the  criminal  courts  every- 
where, uncompensated  counsel  do  not  always  render  the  most  effective  service. 
It  was  this  consideration  which  gave  rise  to  the  enactment  of  the  Criminal 
Justice  Act  and  it  is  precisely  for  that  reason  that  the  Act  is  especially  well 
designed  to  remedy  the  situation  here  just  as  it  is  doing  elsewhere. 

There  are  three  basic  approaches  to  the  problem  of  representation  of  defend- 
ants in  courts  with  a  large  volume  of  relatively  minor  criminal  cases. 

The  first  is  to  rely  wholly  upon  uncompensated,  volunteer  counsel  drawn  pri- 
marily from  the  large,  affluent  law  firms.  While  this  will  produce  excellent  rep- 
resentation in  individual  cases,  experience  has  shown  that  this  will  not  suffice 
to  meet  the  incessant  need  for  providing  a  lawyer  for  every  defendant  who 
requires  one.  Where  this  approach  has  been  tried,  it  has  simply  meant  that 
most  defendants  go  to  trial  without  any  legal  representation  whatever. 

The  second  approach  is  that  used  in  the  Court  of  General  Sessions — a  Bar 
composed  of  lawyers  who  are  available  every  day  for  appointments  for  indi- 


""•  A  list  of  attornevs  for  this  Court  has  been  submitted  to  the  District  Court  Coordi- 
nator It  mav  be  that  this  panel  has  been  approved  by  the  District  Court.  If  it  has  not 
vet  been  approved  the  District  Court  may.  of  course,  grant  its  approval  at  any  time. 
i  understand  moreover  that  the  District  Court  panel  itself  has  not  yet  formally  been 
approved  but  pavments  are  nevertheless  being  made.  In  any  event,  Mr.  Rosen,  the 
attorney  appointed  In  this  case  is  on  the  District  Court  list  and  he  is  thus  fully  approved 
for  purposes  of  the  Act.  He  is  also  on  the  list  of  attorneys  from  this  Court  which  was 
submitted  to  the  District  Court. 
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gents  as  well  as  non-indigents.  While  this  has  the  advantage  of  providing  rep- 
resentation to  every  defendant,  it,  too,  has  its  shortcomings.  These  shortcom- 
ings may  be  traced  primarily  to  the  temptations  this  course  offers  to  a  few  to 
bring  excessive  pressure  to  bear  upon  those  defendants  who  are  suspected  of 
having  funds,  and  to  give  less  than  adequate  representation  to  those  who  have 
no  money  whatever. 

The  third  approach  involves  a  government  subsidy  of  some  kind,  either  by 
way  of  a  public  defender  system  or  through  such  devices  as  the  Criminal  Jus- 
tice Act.  This  approach,  which  need  not  displace  but  may  simply  supplement 
other  means  of  representation  seems  the  most  hopeful  solution  to  many  of  the 
problems  now  existing  in  this  field. 

Application  of  the  Criminal  Justice  Act  to  this  Court  will  encourage  attor- 
neys to  practice  here  who  have  refrained  from  doing  so  in  the  past  because 
they  did  not  feel  able  to  make  the  financial  sacrifice  that  this  entailed ;  it  will 
provide  an  incentive  to  those  now  regularly  practicing  in  this  Court  to  render 
more  effective  service ;  and  it  will  enable  the  Court  to  provide  more  system- 
atic, more  effective,  and  fairer  means  of  supervision  of  appointed  counsel  and 
the  services  they  render  than  has  been  possible  in  the  past  by  the  other  means 
available. 

The  District  of  Columbia  Criminal  Justice  Act  plan  imposes  upon  its  Coordi- 
nator the  duty  to  maintain  panels  of  attorneys  eligible  for  appointment  under 
the  Act.  The  plan  further  provides  that  the  "composition  of  panels  should 
reflect  the  experience  and  skill  of  the  attorneys."  Moreover,  "membership  upon 
any  panel  is  not  a  matter  of  right.  The  coordinator  shall,  when  necessary, 
make  recommendations  for  removal  from  the  panels  to  the  Board  of  Trustees. 
The  Board  of  Trustees  shall  make  recommendations  to  the  courts."  ^^  These 
provisions  will  enable  the  Court,  as  a  Court,  to  deal  with  any  contingencies 
that  may  arise. 

The  use  of  the  Criminal  Justice  Act  in  this  Court  can  significantly  assist  in 
elevating  the  caliber  of  representation  here  just  as  it  is  doing  elsewhere.  It 
should  be  used  for  that  purpose. 

Nor  is  the  cost  likely  to  be  exorbitant.  $3.5  million  have  been  appropriated 
for  the  first  year's  operation  of  the  Criminal  Justice  Act.  As  noted,  supra,  over 
7,000  persons  are  annually  accused  of  misdemeanors  in  the  Court  of  General 
Sessions.  Assuming  that  one-half  of  these  were  afforded  counsel  under  the 
Act.-o  and  assuming  further  that  the  present  $50.00  maximum  expenditure  is 
maintained,  the  cost  to  the  United  States  of  the  representation  feature  alone 
would  be  about  $175,000.-i  Even  if  the  cost  of  other  services  is  added,  the 
expenditure  will  still  be  substantially  below  $350,000.  This  is  one-tenth  of  what 
it  costs  ro  administer  the  Act  in  the  country  as  a  whole.  Considering  the  stake 
the  United  States  has  in  assuring  fair  representation  in  this  Court,  that  is  not 
too  high  a  price  to  pay. 

/s/  Hakold  H.  Greene, 

Judge. 


COMPTROLLEE  GENERAL  OF  THE  UNITED  STATES, 

Washington,  B.C.,  May  26,  1972. 
[B-175429] 
Hon.  Rowland  F.  Kirks, 
Director,  Administrative  Office  of  the  United  States  Courts 

Dear  Mr.  Kirks  :  Your  letter  of  March  7.  1972,  requests  our  opinion  as  to 
whether,  in  light  of  the  reorganization  of  the  local  courts  in  the  District  of 
Columbia  pursuant  to  the  District  of  Columbia   Court  Reform  and   Criminal 


"Subsection  (f)  of  the  Criminal  Justice  Act  provides  that:  "Whenever  the  court 
finds  that  funds  are  available  for  payment  from  or  on  behalf  of  a  defendant,  the  court 
may  authorize  or  direct  that  such  funds  be  paid  to  the  appointed  attorney  .  .  .  Except 
as  so  authorized  or  directed,  no  such  person  .  .  .  may  request  or  accept  any  payment 
or  promise  of  payment  for  assisting  in  the  representation  of  a  defendant." 

■"  This  appears'  to  be  the  rate  in  the  IT.   S.  District  Courts. 

-^  This  figure  is  probably  high.  About  1.200  of  the  cases  here  are  "no  papered"  by  the 
U.  S.  Attorney  ;  many  of  the  defendants  involved  in  such  oases  will  not  require  an 
attorney.  Many  other"  defendants  will  still  retain  their  own  counsel.  In  cases  not 
necessitating  a  trial,  a  fee  of  less  than  $50.00  might  be  awarded  ;  in  other  cases,  the 
maximum  might  be  exceeded. 
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Procedure  Act  of  1970,  Public  Law  91-358,  84  Stat.  473,  the  funds  appropri- 
ated to  the  Federal  Judiciary  for  the  implementation  of  the  Criminal  Justice 
Act  (CJA),  18  U.S.C.  3006a,  are  available  to  pay  attorneys  and  experts 
appointed  in  the  District  of  Columbia  Superior  Court  as  well  as  pay  for  other 
services,  in  cases  where  exclusive  jurisdiction  over  the  criminal  offense 
charged  is  vested  in  that  court ;  and  if  it  is  our  decision  that  such  funds  may 
be  so  applied,  in  what  categories  of  cases  could  such  attorneys  and  experts  be 
compensated.  You  also  ask  what  responsibilities  the  Judicial  Conference  of  the 
United  States  and  your  office  would  have  over  the  administration  of,  and  budg- 
eting for,  the  CJA  program  in  the  District  of  Columbia  (D.C.)  Superior  Court 
and  the  District  of  Columbia  (D.C.)  Court  of  Appeals  if  we  determine  that 
CJA  applies  to  cases  peculiar  to  the  local  jurisdiction  of  those  courts.  We 
wrote  to  the  Executive  Officer  of  the  D.C.  Courts  for  his  views  on  these  mat- 
ters, and  in  response  thereto  The  Honorable  Harold  Greene,  Chief  Judge  of 
the  Superior  Court  of  the  District  of  Columbia  furnished  us  the  views  of  the 
District  of  Columbia  courts. 

In  45  Comp.  Gen.  785  (1966)— referred  to  in  your  letter— we  stated  that  the 
Criminal  Justice  Act  is  Intended  to  provide  adequate  representation  at  all 
stages  for  persons  charged  with  the  commission  of  felonies  or  misdemeanors, 
other  than  petty  offenses  as  defined  in  section  1  of  title  18,  United  States 
Code,  who  are  financially  unable  to  obtain  an  adequate  defense.  We  noted  that 
in  making  such  provision,  the  act  was  framed  in  terms  of  the  Federal  Court 
System  of  which  the  District  of  Columbia  Court  of  General  Sessions  has  tradi- 
tionally not  been  considered  a  part.  However,  we  pointed  out  that  with  respect 
to  the  purposes  of  the  Criminal  Justice  Act  of  1964,  the  United  States  District 
Court  for  the  District  of  Columbia  had  concurrent  jurisdiction  over  all  crimi- 
nal cases  which  could  properly  be  heard  in  the  "United  States  Branch"  of  the 
D.C.  Court  of  General  Sessions,  and  that  all  criminal  cases  heard  in  the  Court 
of  General  Sessions— other  than  those  involving  violations  of  police  or  munici- 
pal ordinances  or  regulations — were  prosecuted  by  a  United  States  attorney  in 
the  name  of  the  United  States.  We  stated  that  since  the  United  States  deter- 
mined whether  a  defendant  in  a  criminal  case  was  to  be  tried  in  the  United 
States  District  Court  or  in  the  Court  of  General  Sessions,  it  was  difficult  to 
reach  the  conclusion  that  the  Congress  intended  a  defendant's  entitlement 
under  the  Criminal  Justice  Act  to  be  dependent  upon  whether  the  United 
States  should  choose  to  prosecute  him  in  one  court  rather  than  another.  Thus, 
we  concluded  that  the  Criminal  Justice  Act  of  1964  should  be  construed  as 
covering  the  United  States  Branch  of  the  D.C.  Court  of  General  Sessions  and 
that  any  plan  covering  application  of  the  act  in  the  District  of  Columbia 
should  include  that  Branch.  See  also  our  decisions  of  September  24,  1970, 
B-153485  and  48  Comp.  Gen.  569  (1969). 

On  July  29,  1970,  the  District  of  Columbia  Court  Reform  and  Criminal  Pro- 
cedure Act  of  1970,  Public  Law  91-358,  84  Stat.  473  (henceforth  referred  to  as 
the  D.C.  Court  Reform  Act)  was  enacted  into  law.  Among  other  things,  that 
act  merged  the  three  local  courts — the  Court  of  General  Sessions,  the  Juvenile 
Court,  and  the  D.C.  Tax  Court— into  a  new  Superior  Court.  The  Superior 
Court  is  given  exclusive  jurisdiction  "of  any  criminal  case  under  any  law 
applicable  exclu.sively  to  the  District  of  Columbia"  except  for  those  already 
commenced  in  the  United  States  District  Court  or  those  filed  there  during  an 
18-month  transition  period.  The  D.C.  Court  Reform  Act  also  established  the 
District  of  Columbia  Public  Defender  Service  and  phased  out  over  a  30-month 
period  the  former  pro  rata  contributions  made  from  District  of  Columbia 
appropriations  for  the  maintenance  of  the  United  States  District  Court  and 
the  United  States  Court  of  Appeals. 

You  state  that  the  D.C.  Superior  Court,  having  been  invested  with  both  mis- 
demeanor and  felony  criminal  jurisdiction  of  local  application,  has  assumed 
much  of  the  character  of  a  State  court.  You  further  state  that  it  appears  that 
two  of  the  major  premises  of  our  original  opinions  finding  the  Criminal  Jus- 
tice Act  of  1964  applicable  to  the  D.C.  General  Sessions  Court  are  now  elimi- 
nated:  first,  there  is  no  longer  concurrent  jurisdiction  shared  by  the  local 
court  and  the  United  States  Court  and  second,  the  trial  jurisdiction  is  no 
longer  dependent  upon  whether  the  United  States  should  choose  to  prosecute  a 
defendant  in  one  court  rather  than  another. 

On  October  14,  1970,  shortly  after  the  enactment  of  the  D.C.  Court  Reform 
Act,  there  was  enacted  Public  Law  91-447,  84  Stat.  916,  amending  18  U.S.C. 
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3006A  (the  CJA),  which  amendment  you  describe  as  a  "virtual  rewriting  of 
the  Criminal  Justice  Act."  While  in  this  act  the  Congress  did  not  disturb  the 
section  (18  U.S.C.  3(X)6A(k))  defining  the  United  States  "District  Courts"  to 
which  CJA  is  applicable,  it  added  a  new  subsection  (1)  to  the  CJA,  which 
subsection  provides : 

"(1)  Applicability  in  the  District  of  Columbia. — The  provisions  of  this  Act, 
other  than  subsection  (h)  of  section  1,  shall  be  applicable  in  the  District  of 
Columbia.  The  plan  of  the  District  of  Columbia  shall  be  approved  jointly  by 
the  Judicial  Council  of  the  District  of  Columbia  Circuit  and  the  District  of 
Columbia  Court  of  Appeals." 

This  language  (except  for  the  phrase  "other  than  subsection  (h)  of  section 
1")  was  initially  introduced  on  April  30,  1970,  on  the  floor  of  the  Senate,  by 
Senator  Hruska  as  an  amendment  to  the  bill  which  amended  the  CJA.  At  the 
time  the  amendment  was  introduced,  Senator  Hruska  made  the  following  state- 
ment : 

"Mr.  President,  the  amendment  that  I  have  offered  would  make  the  provi- 
sions of  the  Criminal  Justice  Act,  as  amended  by  S.  1461,  fully  applicable  to 
tlie  District  of  Columbia. 

"This  amendment  is  needed  to  clarify  the  application  of  the  act  to  appointed 
counsel  appearing  before  the  court  of  general  sessions  or  any  other  courts  of 
general  jurisdiction,  now  or  in  the  future,  in  the  District  of  Columbia.  The 
Criminal  Justice  Act  of  1964,  as  originally  enacted,  omitted  any  reference  to 
the  District  of  Columbia  Court  of  General  Sessions,  although  the  Comptroller 
General  ruled  in  1966  that  the  act  does  extend  to  certain  classes  of  cases  pros- 
ecuted in  that  court.  As  I  recall,  that  was  also  the  intent  of  the  1964  act. 

"Since  the  Constitutional  Rights  Subcommittee  began  consideration  of  S. 
1461,  and  other  proposed  amendments  to  the  1964  act,  legislation  has  been  pro- 
ceeding through  the  Senate  and  House  District  Committees  that  would  signifi- 
cantly reorganize  the  Federal  courts  of  the  District.  That  legislation  is  now 
before  a  conference  committee. 

"The  concurrent  jurisdiction  of  the  District  of  Columbia  District  Court  and 
the  District  of  Columbia  Court  of  General  Sessions  over  certain  offenses 
against  the  United  States  would  end  under  that  legislation,  and  the  court  sys- 
tems would  be  greatly  changed.  It  is  the  concurrent  jurisdiction,  however, 
upon  which  the  Comptroller  General  based  his  opinion  of  coverage  under  the 
1964  act. 

"Therefore,  to  insure  coverage  of  the  Criminal  Justice  Act  in  the  District, 
whether  or  not  the  court  reorganization  bill  is  enacted,  for  those  classes  speci- 
fied in  the  1964  act  as  amended  by  S.  1461  as  reported  by  the  full  Judicial 
Committee,  this  amendment  is  offered."  (Congressional  Record — Senate,  April 
30,  1970,  S6500,  Temp.  Ed.) 

Senator  Hruska 's  amendment  making  the  CJA  applicable  in  the  local  courts 
of  the  District  of  Columbia  was  agreed  to  by  the  Senate.  It  was  subsequently 
accepted  by  the  House,  with  additional  amendmer/l^s  after  the  Department  of 
Justice  noted  that  the  language  of  the  Senate  amendment  left  unclear  the 
applicability  of  the  public  defender  organization  provisions  of  the  act  within 
the  District  of  Columbia  and  the  question  of  compensation  of  counsel 
appointed  to  represent  juveniles.  (See  the  Hearings  before  Subcommittee  No.  3 
of  the  House  Judiciary  Committee,  June  IS  and  25,  1970,  pages  96  to  99.) 
While  the  Department  of  Justice  proposed  specific  language  to  deal  with  these 
problems,  the  House  Committee  merely  amended  the  bill  to  exempt  the  District 
of  Columbia  from  the  public  defender  organization  provisions  of  the  CJA 
within  he  District  of  Columbia  courts.  Thus.  House  Report  No.  91-1546,  91st 
Congress,  explains : 

"Amendment  No.  11  provides  that  except  for  subsection  (h)  involving 
defender  organizations,  the  provisions  of  the  Criminal  Justice  Act  apply  in  the 
District  of  Columbia.  The  District  already  [sic]  a  Public  Defender  Service 
(title  III.  Public  Law  91-358)." 

The  House  and  the  Senate  both  accepted  this  further  amendment  of  Senator 
Hruska's  amendment. 

Further,  we  note  that  section  210(a)  of  the  D.C.  Court  Reform  Act  revises, 
codifies,  and  enacts  the  general  permanent  laws  of  the  District  of  Columbia 
relating  to  criminal  procedure.  That  section  revises  title  23,  D.C.  Code,  and 
provides,  in  effect,  that  all  criminal  prosecutions — except   (in  most  cases)   for 
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prosecutions  for  violations  of  all  police  or  municipal  ordinances  or  regulations 
and  for  violation  of  all  penal  statutes  in  the  nature  of  police  or  municipal  reg- 
ulations, where  the  maximum  punishment  is  a  fine  only,  or  imprisonment  not 
exceeding  one  year,  or  prosecutions  for  violations  of  section  6  of  the  act  of 
Julv  29,  1892  ("d.C.  Code,  section  22-1107),  relating  to  disorderly  conduct,  and 
for'violations  of  section  9  of  that  act  (D.C.  Code,  section  22-1112),  relating  to 
lewd,  indecent,  or  obscene  acts — shall  be  conducted  in  the  name  of  the  United 
States  by  the  United  States  attorney  for  the  District  of  Columbia,  or  his 
assistants.  In  other  words,  most,  if  not  all,  criminal  prosecutions  formerly 
brought  by  the  United  States  attorney  in  the  name  of  the  United  States  in  the 
"United  States  Branch"  of  the  Court  of  General  Sessions  or  in  the  United 
States  District  Court  for  the  District  of  Columbia  will  now  be  brought  by  the 
United  States  attorney  in  the  name  of  the  United  States  in  the  D.C.  Superior 
Court.  Application  of  the  CJA  to  these  cases  in  the  Superior  Court  would 
accomplish  the  stated  purpose  of  the  sponsor  of  subsection  (1)  of  the  CJA 
that  CJA  coverage  in  the  Di.strict  under  the  1970  amendments  should  include 
those  classes  of  cases  which  were  covered  by  the  1964  act  prior  to  the  reorga- 
nization of  the  D.C.  Court  System. 

Moreover,  the  intent  to  make  applicable  the  CJA  to  the  District  of  Columbia 
courts  is  obvious  from  the  wording  of  subsection  (1)  of  the  CJA.  As  noted 
above,  the  last  sentence  of  that  subsection  provides : 

"The  plan  of  the  District  of  Columbia  shall  be  approved  jointly  by  the  Judi- 
cial Council  of  the  District  of  Columbia  Circuit  and  the  District  of  Columbia 
Court  of  Appeals." 

"We  agree  with  Judge  Greene's  interpretation  of  this  sentence  that : 

"*  *  *  Had  it  not  been  the  clear  congressional  intent  for  the  Criminal  Justice 
Act  to  apply  to  the  D.C.  Court  system,  there  would,  of  course,  have  been  no 
reason  whatever  for  requiring  that  the  Criminal  Justice  Act  plan  for  the  Dis- 
trict of  Columbia  be  approved  by  the  District  of  Columbia  Court  of  Appeals,  a 
local  court  without  strictly  'federal'  responsibilities." 

We  agree  that  the  rationale  of  our  former  decisions  making  the  CJA — prior 
to  the  1970  amendments  thereto-applicable  to  the  D.C.  Court  of  General  Ses- 
sions (i.e.,  the  concurrent  jurisdiction  shared  by  the  local  court  and  the  United 
States  District  Court  for  the  District  of  Columbia  and  the  fact  that  the  choice 
of  forum  was  up  to  the  United  States)  no  longer  applies  to  the  D.C.  courts  as 
reorganized  by  the  D.C.  Court  Reform  Act.  However,  it  is  our  opinion  that 
except  as  to  subsection  (h)  of  the  CJA  relating  to  public  defender  systems, 
subsection  (1)  of  the  CJA,  as  added  by  Public  Law  91-447,  clearly  and  ime- 
quivocally  makes  the  CJA  applicable  to  prosecutions  brought  in  the  D.C.  Supe- 
rior Court  and  the  D.C.  Court  of  Appeals  with  regard  to  those  prosecutions 
brought  in  the  name  of  the  United  States,  and  we  so  hold. 

As  to  the  application  of  the  CJA  to  juvenile  proceedings,  section  3006A(a) 
of  title  18,  United  States  Code,  provides,  in  effect,  that  the  CJA  will  cover : 

"*  *  *  any  person  financially  unable  to  obtain  adequate  representation  (1) 
who  is  charged  with  *  *  *  juvenile  delinquency  by  the  commission  of  an  act, 
which  if  committed  by  an  adult,  would  be  such  a  felony  or  misdemeanor  *  *  * 
or,  (4)  for  whom  the  Sixth  Amendment  to  the  Constitution  requires  the 
appointment  of  counsel  or  for  whom,  in  a  case  in  which  he  faces  loss  of  lib- 
erty, any  Federal  law  requires  the  appointment  of  counsel.  *  *  *" 

House  Report  91-1546,  dated  September  30,  1970,  states  on  page  3  that  the 
purpose  of  18  U.S.C.  3006A  is  to : 

"*  *  *  render  explicit  the  coverage  [under  section  3006A(a)(l)]  of  persons 
charged  with  juvenile  delinquency.  Within  the  District  of  Columbia,  children 
would  also  be  covered  by  section  [3006A(a)  (4)],  insofar  as  the  District  of 
Columbia  Court  Reform  and  Criminal  Procedure  Act  of  1970  (Public  Law 
91-358,  approved  July  29,  1970)  requires  the  appointment  of  counsel  for  them 
in  cases  in  which  they  face  loss  of  liberty  *  *  *" 

In  other  words,  the  provisions  of  18  U.S.C.  3006A(a)(l)  are  applicable  in 
the  District  of  Columbia,  as  in  all  the  other  CJA  covered  jurisdictions,  to  per- 
sons charged  with  juvenile  delinquency  by  the  commission  of  an  act  which,  if 
it  had  been  committed  by  an  adult,  would  be  a  felony  or  misdemeanor  (Other 
than  a  petty  offense  as  defined  by  18  U.S.C.  1)  or  with  violation  of  probation 
covered  by  the  provisions  of  the  CJA,  and  the  provisions  of  18  U.S.C. 
3006A(a)(4)   cover  persons  charged  in  juvenile  proceedings  in  the  District  of 
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Columbia  for  whom  the  Sixth  Amendment  of  the  Constitution  requires  the 
appointment  of  counsel,  or  for  whom,  in  a  case  in  which  the  juvenile  faces 
loss  of  liberty,  any  Federal  law— including,  in  particular,  the  D.C.  Court 
Reform  Act — requires  the  appointment  of  counsel. 

As  to  your  final  question,  the  Administrative  Office  of  the  United  States 
Courts  should  handle  the  administration  of,  and  budgeting  for,  the  CJA  pro- 
gram in  the  District  of  Columbia's  local  courts  generally  in  the  same  manner 
as  it  has  in  the  past  and  to  the  extent  possible  as  it  administers  and  budgets 
for  programs  of  the  Federal  district  courts,  except,  of  course,  that  the  admin- 
istration of,  budgeting  for,  and  financing  of,  the  District  of  Columbia  Public 
Defender  Service  should  be  in  accordance  with  sections  306  and  307  of  the 
D.C.  Court  Reform  Act.  Except  for  the  aforementioned,  this  decision  should 
not  be  construed  to  increase  or  decrease  the  responsibilities  of  the  Judicial 
Conference  of  the  United  States  or  the  Administrative  Office  of  the  United 
States  Courts  under  sections  604,  605,  and  610  of  title  28,  United  States  Code 
with  respect  to  the  D.C.  Superior  Court  and  the  D.C.  Court  of  Appeals. 

Copies  of  this  decision  are  being  sent  to  the  Executive  Director  of  the  Dis- 
trict of  Columbia  Courts  and  to  the  Chief  Judge  of  the  Superior  Court  of  the 
District  of  Columbia. 
Sincerely  yours, 

R.  F.  Keller, 
Deputy  Comptroller  General 

of  the  United  States. 

[B-156932] 

Courts— Criminal  Justice  Act  of  1964 — Proceedings  in  the  District 
OF  Columbia  Court  of  General  Sessions 

As  defendants  charged  with  felonies  or  misdemeanors  under  the  United 
States  Code  or  the  District  of  Columbia  Code  can  be  at  the  option  of  the 
United  States  proceeded  against  in  the  United  States  District  Court  for  the 
District  of  Columbia  or  the  United  States  Branch  of  the  District  of  Columbia 
Court  of  General  Sessions,  both  courts  having  concurrent  original  jurisdiction 
over  the  criminal  cases  which  may  properly  be  heard  in  the  Court  of  General 
Sessions,  except  violations  of  police  or  municipal  ordinances,  the  Criminal  Jus- 
tice Act  of  1964  (18  U.S.C.  3006A),  providing  for  representation  at  all  stages 
of  persons  charged  with  commission  of  Federal  crimes,  may  be  applied  to  pro- 
ceedings in  the  United  States  Branch  of  the  Court  of  General  Sessions,  and 
the  expenses  of  counsel  and  other  related  services  paid  from  fund  appropriated 
to  the  Judiciary,  even  though  traditionally  the  Court  of  General  Sessions  has 
not  been  considered  a  part  of  the  Federal  court  system,  the  rights  conferred 
by  the  act  being  directed  to  defendants  not  to  courts  nor  lawyers,  a  defend- 
ant's entitlement  to  representation  should  not  depend  on  the  choice  of  court, 
nor  is  the  federally  supported  Legal  Aid  program  established  for  the  District 
of  Columbia  intended  to  substitute  for  the  act." 

to  the  director,  administrative  office  of  the  united  states  courts, 

JUNE     15,     1956: 

By  letter  of  April  7,  1966,  you  requested  our  decision  on  two  questions  con- 
cerning application  of  the  provisions  of  the  Criminal  Justice  Act  of  1964,  18 
U.S.C.  3006A,  to  proceedings  in  the  District  of  Columbia  Court  of  General  Ses- 
sions. The  first  question  is  stated  to  arise  by  virtue  of  the  adoption  by  the 
Judicial  Conference  of  the  following  report  of  its  Committee  to  Implement  the 
Criminal  Justice  Act  of  1964 : 

"The  Chief  Judge  of  the  District  of  Columbia  Circuit  is  of  the  view  that  a 
judge  of  the  Court  of  General  Sessions,  sitting  as  a  committing  magistrate  in 
federal  cases,  may  appoint  an  attorney  to  represent  a  defendant  in  a  prelimi- 
nary hearing  in  a  case  which  may  subsequently  be  tried  in  the  District  Court, 
within  the  purview  of  the  CJA.  The  Committee  has  been  of  the  opposite  view. 
However,  at  the  request  of  Chief  Judge  Bazelon,  the  Committee  has  authorized 
the  Director  of  the  AO  to  submit  a  proper  voucher  as  a  test  case  to  the  Comp- 
troller General,  with  all  available  material." 
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Pursuant  to  this  report  you  enclosed  copies  of  a  voucher  signed  by  District 
Court  Judge  Leonard  P.  Walsh  approving  a  claim  for  compensation  of  an 
attorney  appointed  by  Court  of  General  Sessions  Judge  Thomas  C.  Scalley  in 
his  capacity  as  a  committing  Magistrate  for  the  District  of  Columbia  and  asks 
whether : 

"Pursuant  to  the  Criminal  Justice  Act  of  1964  (18  U.S.C.  3006A)  may  a 
judge  of  the  District  of  Columbia  Court  of  General  Sessions,  sitting  as  a  com- 
mitting magistrate,  appoint  an  attorney  to  represent  a  defendant  in  a  prelimi- 
nary hearing  in  a  case  which  may  subsequently  be  tried  in  the  United  States 
District  Court,  and  is  a  voucher  for  compensation  of  such  attorney  properly 
payable  by  this  Office  from  funds  appropriated  to  the  United  States  Courts  for 
administration  of  that  Act?" 

A  related  but  broader  question  arises  out  of  presentation  by  Judge  Harold 
H.  Greene  of  the  Court  of  General  Sessions  of  a  voucher  approving  payment  to 
an  attorney  appointed  by  him  to  represent  a  defendant  in  a  misdemeanor  trial 
in  his  court.  You  have  also  enclosed  this  voucher  together  with  an  opinion  by 
Judge  Greene  in  the  case  of  United  States  v.  Frank  Walker,  Jr.,  Criminal 
Action  No.  363-66,  setting  forth  his  reasons  for  concluding  that  the  Criminal 
Justice  Act  of  1964  is  applicable  to  the  District  of  Columbia  Court  of  General 
Sessions  and  you  present  for  our  consideration  the  following  specific  question : 

"Is  there  legal  authority  to  pay  compensation  to  counsel  appointed  by 
Judges  of  the  District  of  Columbia  Court  of  General  Sessions,  and  to  pay  for 
other  related  services  performed  on  behalf  of  the  defendants  whom  they  repre- 
sent in  that  Court,  from  funds  appropriated  to  the  Judiciary  for  implementa- 
tion of  the  Criminal  Justice  Act  of  1964?" 

You  point  out  that  upon  receipt  of  Judge  Greene's  opinion  you  had  your 
staff  review  the  matter.  Two  memoranda,  enclosed  with  your  letter,  addressed 
to  the  broader  question  raised  in  Judge  Greene's  opinion  reach  the  conclusion 
that  neither  in  the  express  language  of  the  Criminal  Justice  Act  of  1964,  nor 
in  its  legislative  history,  nor  in  the  pertinent  reports  of  the  appropriation  com- 
mittees of  the  Congress  is  there  any  support  for  the  proposition  that  the  act 
was  intended  to  apply  to  the  District  of  Columbia  Court  of  General  Sessions. 
You  state  that  you  are  drawn  to  this  conclu.sion  on  the  basis  of  the  text  and 
history  of  the  act  and,  further,  in  light  of  the  fact  that  both  prior  to  and 
after  enactment  of  the  Criminal  Justice  Act  of  1964,  the  Court  of  General  Ses- 
sions was  served  by  the  Legal  Aid  Agency,  a  federally  supported  program  for 
attorney  representation  in  the  District  of  Columbia. 

We  have  carefully  reviewed  the  provisions  of  the  act,  its  legislative  history, 
Judge  Greene's  opinion,  and  the  memoranda  of  law  which  you  furnished.  Also, 
we  have  considered  the  views  of  the  Deputy  Attorney  General  who  has 
expressed  his  concurrence  in  Judge  Green's  decision. 

The  act  is  intended  to  provide  adequate  representation  at  all  stages  for  per- 
sons charged  with  the  commission  of  Federal  crimes.  In  making  such  provi- 
sion, the  act  was  framed  in  terms  of  the  Federal  court  system  of  which  the 
District  of  Columbia  Court  of  General  Sessions  has  traditionally  not  been  con- 
sidered a  part.  But,  while  the  Court  of  General  Sessions  has  traditionally  been 
considered  as  being  outside  the  Federal  court  system  as  such,  it  is  significant 
with  respect  to  the  purposes  of  the  Criminal  Justice  Act  of  1964  that  the 
United  States  District  Court  for  the  District  of  Columbia  has  concurrent  juris- 
diction over  all  criminal  cases  which  may  properly  be  heard  in  the  Court  of 
General  Sessions.  D.C.  Code  §  11-521  (a)  (2),  ll-963(a).  And  all  criminal 
cases  heard  in  the  Court  of  General  Sessions  other  than  those  involving  viola- 
tions of  police  or  municipal  ordinances  or  regulations  are  prosecuted  by  a 
United  States  attorney  in  the  name  of  the  United  States.  D.C.  Code  §  23-ioi. 
Prosecutions  by  TTnited  States  attorneys  in  the  name  of  the  United  States  are 
conducted  in  the  "United  States  Branch"  of  the  Court  of  General  Sessions. 

-The  Criminal  Justice  Act,  and  the  rights  it  confers,  are  directed  not  to 
courts  nor  to  lawyers,  but  to  defendants.  The  act  requires  that  the  plan  for 
every  Federal  district  provide  representation  throughout  the  district,  in  the 
form  of  counsel  and  services  other  than  counsel,  at  the  expense  of  the  United 
States,  to  all  defendants  charged  with  felonies  or  misdemeanors,  other  than 
petty  offenses,  who  are  financially  unable  to  obtain  an  adequate  defense.  In  the 
District  of  Columbia,  defendants  charged  with  felonies  or  misdemeanors,  either 
under  the  United   States  Code  or  the  District  of  Columbia   Code,   can  at  the 
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option  of  the  United  States  be  proceeded  against  in  either  of  the  two  courts. 
In  felony  cases,  their  initial  appearances  may  talie  place  either  before  the 
United  States  Commissioner,  or  before  a  judge  of  the  United  States  Branch  of 
the  Court  of  General  Sessions  carrying  out  responsibilities  identical  with  those 
of  a  United  States  Commissioner.  In  misdemeanor  cases,  they  may  be  tried 
either  by  a  judge  of  the  United  States  District  Court,  or  by  a  judge  of  the 
United  States  Branch  of  the  Court  of  General  Sessions  carrying  out  responsi- 
bilities identical  with  those  of  a  district  judge.  Concurrent  original  jurisdiction 
of  "offenses  committed  in  the  District  for  which  the  punishment  is  by  fine  only 
or  by  imprisonment  for  one  year  or  less"  is  vested  in  both  of  these  courts. 

We  understand  that  as  a  matter  of  practice,  most  misdemeanor  cases 
brought  by  the  United  States  are  prosecuted  in  the  Court  of  General  Sessions. 
These  include  misdemeanors  under  both  the  District  of  Columbia  Code  and  the 
United  States  Code.  This  means  that  some  defendants  are  prosecuted  in  Gen- 
eral Session  for  offenses  under  the  United  States  Code  which  in  any  other 
Federal  district  in  the  United  States  would  be  prosecuted  in  the  United  States 
District  Court.  In  addition,  under  current  practice  a  defendant  charged  with  a 
misdemeanor  under  either  the  United  States  Code  or  the  District  of  Columbia 
Code  will  be  tried  and  sentenced  in  the  United  States  District  Court  if  the 
misdemeanor  is  prosecuted  along  with  a  felony  charge.  In  short,  factors  over 
which  a  defendant  has  no  control  will  determine  whether  he  is  tried  or  sen- 
tenced for  a  misdemeanor  in  General  Sessions  or  in  District  Court. 

It  is  diflScult  to  reach  the  conclusion  that  the  Congress  intended  a  defend- 
ant's entitlement  under  the  Criminal  Justice  Act  to  be  dependent  upon  whether 
the  United  States  should  choose  to  prosecute  him  in  one  court  rather  than 
another.  Moreover,  in  light  of  the  fact  that  ultimate  appeal  of  cases  brought  in 
the  United  States  Branch  of  the  Court  of  General  Sessions  lies  with  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia  where  the  act 
plainly  applies,  such  a  distinction  would  be  inconsistent  with  the  stated  pur- 
pose of  the  act  to  provide  representation  "*  *  *  at  every  stage  of  the  proceedings 
from  *  *  *  initial  appearance  before  the  United  States  commissioner  or  court 
through  appeal." 

The  legislative  history  of  the  Criminal  Justice  Act  is  silent  on  the  question 
before  us;  it  reveals  no  intention  on  the  part  of  the  Congress  to  exclude  some 
misdemeanor  defendants  in  the  District  of  Columbia  and  some  felony  hearings 
in  the  District  of  Columbia  from  its  coverage.  Nor  does  the  act  or  its  history 
suggest  any  basis  for  distinguishing  in  the  District  of  Columbia  between  Fed- 
eral and  local  offenses.  The  District  Court  and  the  General  Sessions  Court 
both  handle  both  kinds  of  cases.  In  fact,  many  criminal  cases  prosecuted  in 
the  District  Court  involve  purely  local  offenses.  These  cases  are  plainly  cov- 
ered by  the  Criminal  Justice  Act.  Because  of  its  concurrent  jurisdiction,  the 
District  Court  is  presently  empowered  to  try  all  of  the  cases  involving  local 
offenses  which  are  now  prosecuted  in  the  United  States  Branch  of  General 
Sessions.  If  this  were  done,  all  defendants  now  prosecuted  in  that  part  of  Gen- 
eral Sessions  would  automatically  come  within  the  Criminal  Justice  Act.  This 
may  in  fact  be  the  only  remaining  alternative  if  Judge  Greene's  suggestion  is 
correct  that  the  denial  of  Criminal  Justice  Act  benefits  to  defendants  in  his 
court  may  invalidate  their  convictions  on  constitutional  grounds. 

Because  of  the  anomolous  situations  described  above.  Judge  Greene  con- 
cludes that  there  is  no  rational  basis  for  excluding  defendants  prosecuted  in 
the  United  States  Branch  of  the  Court  of  General  Sessions  from  the  benefits 
of  the  Criminal  Justice  Act  of  1964  and  that  if  the  language  of  the  act  can 
reasonably  be  viewed  as  encompassing  the  United  States  Branch  it  should  be 
so  construed,  particularly  in  the  light  of  constitutional  issues  which  would  other- 
wise be  raised.  See  in  this  connection  the  recent  decision  of  the  United  States 
Court  of  Appeals  in  Tate  v.  Vnited  States,  No.  19177  (D.C.  Cir.  March  28,  1966) 
holding  that  financially  disabled  defendants  prosecuted  by  the  United  States 
are  equally  entitled  to  transcripts  on  appeal  in  cases  arising  from  General 
Sessions  or  District  Court. 

Your  ofiice  has  presented  two  broad  arguments  to  show  that  the  Congress 
did  not  intend  the  Court  of  General  Sessions  to  be  covered  by  the  Criminal 
Justice  Act  of  1964 — that  the  text  of  the  act  itself  shows  an  intention  to 
exclude  the  Court  of  General  Sessions  and  that  the  legislative  history  of  the 
act  reinforces  such  indication  of  intent  as  the  statutory  language  conveys. 
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We  would  agree  that  neither  the  act  nor  its  legislative  history  provides  any 
positive  indication  that  the  Court  of  General  Sessions  was  specifically  intended 
to  be  covered  by  the  terms  of  the  act.  But  a  review  of  the  legislative  history 
does  not  disclose  any  intention,  either,  that  this  court  was  specifically  intended 
to  be  excluded.  The  real  question  it  seems  to  us  is  whether  the  language  of  the 
act  was  chosen  by  meditated  design  to  limit  operation  of  the  act  to  the  courts 
referred  to  or  whether  the  language  employed  was  deemed  appropriate  to 
carry  out  the  fundamental  purposes  to  which  the  Congress  was  addressing 
itself  without  focusing  on  the  peculiar  court  structure  in  the  District  of 
Columbia. 

The  basic  purpose  of  the  act  is  to  promote  the  cause  of  criminal  justice  by 
providing  for  the  representation  of  defendants  who  are  financially  unable  to 
obtain  an  adequate  defense  in  criminal  cases  in  the  courts  of  the  United 
States.  Within  the  context  of  this  purpose  there  is  no  question  but  that  a 
defendant  in  the  District  of  Columbia  is  in  exactly  the  same  position  whether 
the  United  States  decides  to  prosecute  him  in  the  United  States  Branch  of 
the  Court  of  General  Sessions  or  in  the  District  Court.  And  with  respect  to 
such  a  defendant  there  is  ample  precedent  as  well  as  obvious  reason  for  con- 
sidering the  United  States  Branch  of  the  Court  of  General  Sessions  a  United 
States  Court.  See  Moss  v.  United  States,  23  App.  D.C.  475  (1904)  ;  Keane  v. 
Chamberlain,  14  App.  D.C.  84  (1899)  ;  Harlan  v.  Harlan,  281  Fed.  602  (C.A. 
D.C.  1922)  ;  Clemmer  v.  Alexander,  295  F.  2d  176  (C.A.  D.C.  1961)  ;  Tipp  v. 
District  of  Columbia,  102  F.  2d  264  (C.A.  D.C.  1939)  ;  United  States  v.  3Iills, 
11  App.  D.C.  500  (1897)  ;  Page  v.  Burnstine,  102  U.S.  664  (1880).  If  we  con- 
clude, as  we  believe  we  must,  that  the  courts  in  which  the  Criminal  Justice 
Act  is  implemented  are  of  secondary  importance  to  the  individuals  for  whom 
its  benefits  were  intended,  there  would  not  appear  to  be  any  reason,  in  the 
absence  of  a  specific  indication  of  congressional  intent  to  the  contrary,  for  not 
conferring  those  benefits  on  the  ground  that  a  particular  defendant  is  to  be 
prosecuted  in  the  United  States  Branch  of  the  Court  of  General  Sessions 
rather  than  in  the  District  Court. 

Your  oflSce  relies  heavily  upon  the  argument  that  since  the  Congress  in  1960 
created  a  Legal  Aid  Agency  for  the  District  of  Columbia  to  provide  legal  rep- 
resentation of  indigents  in  judicial  proceedings  in  the  District  of  Columbia,  it 
could  not  have  intended  in  subsequently  enacting  the  Criminal  Justice  Act  to 
bring  the  District  of  Columbia  Court  of  General  Sessions  within  a  second  fed- 
erally funded  program  providing  for  legal  representation.  In  our  opinion,  this 
argument  must  fail  for  two  reasons.  First,  the  District  of  Columbia  Legal  Aid 
Act,  74  Stat.  229,  deals  only  with  assuring  legal  representation  for  indigent 
defendants  who  must  swear  to  their  inability  to  pay  modest  attorney's  fees. 
The  benefits  of  the  Criminal  Justice  Act  are  not  restricted  to  indigent  defend- 
ants and  they  go  beyond  the  mere  furnishing  of  counsel  in  that  they  include 
investigative,  expert  and  other  services  necessary  to  an  adequate  defense. 
While  the  two  acts  are  complementary  in  the  District  of  Columbia,  it  cannot 
reasonably  be  maintained  that  the  Legal  Aid  Act  is  an  adequate  substitute  for 
the  Criminal  Justice  Act  of  1964  in  the  District  of  Columbia.  Second,  to  hold 
that  the  Criminal  Justice  Act  is  not  applicable  in  the  Court  of  General  Ses- 
sions because  of  the  Legal  Aid  Agency  program  would  require  the  conclusion 
that  the  act  likewise  is  not  applicable  in  the  District  Court,  since  defendants 
appearing  in  the  District  Court  are  also  served  by  the  Legal  Aid  Agency.  Such 
a  conclusion  is  clearly  untenable  and  would  l)e  in  direct  confiict  with  the  fol- 
lowing statement  at  page  4  of  Rept.  No.  346,  88th  Cong.,  1st  .sess.,  of  the 
Senate  Committee  on  the  Judiciary  on  S.  1057,  the  bill  ultimately  enacted  : 

"Although  the  District  of  Columl)ia  is  now  served  by  the  Legal  Aid  Agency 
established  under  Public  Law  86-531,  the  committee  considered,  it  essential  to 
include  the  District  within  the  coverage  of  this  statute  in  order  to  extend  to 
the  District  the  benefits  which  this  act  provides.  The  agency  liandles  only  one- 
half  of  the  nearly  700  district  court  criminal  cases  annually  assigned  and  has 
no  specific  provision  for  furnishing  expert  services  or  representation  in  appel- 
late case.s.  Inclusion  of  the  District  will  enable  all  appointed  counsel  in  the 
trial  and  appellate  courts  to  be  compensated  on  a  basis  comparable  to  lawyers 
in  other  Federal  districts.  Since  the  agency  qualifies  as  a  local  defender  orga- 
nization within  the  meaning  of  subsections  (a)  (3)  and  (g)  of  proposed  section 
3006A  of  title  18,  the  committee  considers  that  it  can  be  incorporated  in  any 
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plan  adopted  by  the  District,  without  modification  of  its  present  statutory 
authority.  The  Legal  Aid  Agency  of  the  District  of  Columbia  would,  therefore, 
for  example,  qualify  to  receive  additional  compensation  provided  for  under 
proposed  section  3006A  to  the  extent  that  the  plan  for  the  District  may  so  pro- 
vide." 

Turning  now  to  the  language  of  the  act  itself,  it  is  evident  as  we  have  pre- 
viously  suggested,   that  the   Congress   was   not   specifically   contemplating  the 
Court  of  General    Sessions.    The   following  excerpts   quoted   from   one   of   the 
enclosures  to  your  letter  make  this  clear : 
"Subsection  (i)  of  Section  3006A  provides  : 

"(i)  DISTRICTS  INCLUDED. — The  term  "district  court"  as  used  in  this 
section  includes  the  District  Court  of  the  Virgin  Islands,  the  District  Court  of 
Guam,  and  the  district  courts  of  the  United  States  created  by  chapter  5  of 
title  28,  United  States  Code. 

"Section  (a)  provides  that  "Each  United,  States  district  court"  with  the 
approval  of  the  judicial  council  of  the  circuit  shall  place  in  operation  through- 
out the  district  a  plan  for  representation  of  defendants  who  are  financially 
unable  to  obtain  an  adequate  defense.  Other  successive  references  are  made  in 
subsection  (a)  to  "the  district  court." 

"Subsection  (b)  providing  for  appointment  of  counsel  refers  to  such  appoint- 
ments being  made  by  "the  United  States  commissioner  or  the  court"  except  in 
the  final  sentence  which  refers  to  "Counsel  appointed  by  the  United  States 
commissioner  or  a  judge  of  the  district  court"  who  "shall  be  selected  from  a 
panel  of  attorneys  designated  or  approved  by  the  district  court." 

"Subsection  (d)  relating  to  payment  for  representation  provides,  inter  alia 
that  "A  separate  claim  for  compensation  and  reimbursement  shall  be  made  to 
the  district  court  for  representation  before  the  United  States  commissioner  or 
that  court,  and  to  each  appellate  court  before  which  the  attorney  represented 
the  defendant." ;  that  "For  representation  of  a  defendant  before  the  United 
States  commissioner  and  the  district  court"  si>ecified  compensation  is  to  be 
paid ;  and  that  in  certain  extraordinary  circumstances,  payment  in  excess  of 
the  limits  stated  may  be  made  "if  the  district  court"  certifies  as  to  its  neces- 
sity and  the  amount  of  excess  payment  "is  approved  by  the  chief  judge  of  the 
circuit." 

"Subsections  (g)  and  (h)  provide. 

"(g)  RULES  AND  REPORTS. — Each  district  court  and  judicial  council  of  a 
circuit  shall  submit  a  report  on  the  appointment  of  counsel  within  its  jurisdic- 
tion to  the  Administrative  Oflice  of  the  United  States  Courts  in  such  form  and 
at  such  times  as  the  Judicial  Conference  of  the  United  States  may  specify. 
The  Judicial  conference  of  the  United  States  may,  from  time  to  time,  issue 
rules  and  regulations  governing  the  operation  of  plans  formulated  under  this 
section. 

"(h)  APPROPRIATIONS. — There  are  authorized  to  be  appropriated  to  the 
United  States  courts,  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated, sums  necessary  to  carry  out  the  provisions  of  this  section.  When  so 
specified  in  appropriation  acts,  such  appropriations  shall  remain  available 
uutil  expended.  Payments  from  such  appropriations  shall  be  made  under  the 
supervision  of  the  Director  of  the  Administrative  Office  of  the  United  States 
Courts. 

"Further  provision  is  made  in  Section  3  of  the  Act  relating  to  the  submis- 
sion of  a  plan  for  representation  by  "Each  district  court"  to  "the  judicial 
council  of  the  circuit"  and  Section  3  further  provides  for  the  formulation  of 
rules  and  regulations  in  respect  to  such  plans  "by  the  Judicial  Conference  of 
the  United  States"  (the  D.C.  Court  of  General  Sessions  is  not  represented  in 
or  within  the  administrative  jurisdiction  of  the  Judicial  Conference  (28  U.S.C. 
331))." 

Notwithstanding  the  overall  impression  gained  from  the  phrasing  of  the  act 
in  terms  of  the  Federal  court  system,  we  do  not  believe  that  application  of  the 
Criminal  Justice  Act  to  the  Court  of  General  Sessions  is  inconsistent  with  the 
statute's  definition  of  a  "district  court."  The  statute  plainly  does  not  limit  its 
provisions  for  representation  to  district  courts.  What  it  does  with  respect  to 
district  courts  is  to  specify  that  each  of  them  is  to  devise  and,  after  approval 
or  modification  by  the  judicial  council  of  the  circuit,  to  place  in  operation  a 
plan  for  adequate  representation  "throughout  the  district."  Unless  the  plan  for 
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the  district  embraces  all  places  in  the  district  where  criminal  proceedings  by 
the  United  States  are  conducted,  it  will  violate  the  statute's  command  that 
each  defendant  who  has  not  waived  counsel  "shall  be  represented  at  every 
stage  of  the  proceedings  from  his  initial  appearance  before  the  United  States 
Commissioner  or  court  through  appeal."  That  mandate  cannot  be  complied 
with  in  the  District  of  Columbia  unless  the  statute  is  construed  as  providing 
adequate  representation  for  defendants  in  the  United  States  Branch  of  the 
Court  of  General  Sessions. 

Except  with  respect  to  specifying  the  coverage  of  the  act  as  extending 
throughout  the  district  of  each  district  court,  use  of  the  term  "district  court" 
throughout  the  act  is  in  connection  with  matters  related  to  administration 
rather  than  in  any  substantive  sense  designating  the  act's  coverage.  In  light  of 
our  conclusion  that  since  the  Criminal  Justice  Act  was  enacted  for  defendants 
in  the  courts  of  the  United  States  it  necessarily  follows  that  it  applies  to 
defendants  in  the  United  States  Branch  of  the  Court  of  General  Sessions,  and 
since  in  reaching  this  conclusion  we,  in  effect,  attribute  the  failure  to  specifi- 
cally provide  for  the  Court  of  General  Sessions  to  an  oversight  on  the  part  of 
the  Congress  rather  than  design,  we  would  further  conclude  that  the  language 
of  the  act  should  not  be  read  as  precluding  the  formulation  of  a  plan  for  the 
District  of  Columbia  which  embraces  the  United  States  Branch  of  the  Court  of 
General  Sessions  and  provides  for  its  administration  with  respect  to  that  court 
in  a  practicable  manner  consistent  with  the  overall  requirements  of  the  act. 

For  the  reasons  stated  herein,  we  agree  with  Judge  Greene's  opinion  that 
the  Criminal  Justice  Act  of  1964  should  be  construed  as  covering  the  United 
States  Branch  of  the  Court  of  General  Sessions  and  that  any  plan  covering 
application  of  the  act  in  the  District  of  Columbia  should  include  that  Branch. 
Accordingly,  the  vouchers  referred  to  in  your  letter  may  be  paid.  So  far  as 
concerns  the  administrative  processes  to  be  required  precedent  to  payment  in 
the  future,  we  would  not  question  payment  pursuant  to  determinations  made 
by  Judges  of  the  Court  of  General  Sessions  until  .such  time  as  the  District 
Court  for  the  District  of  Columbia  and  the  Judicial  council  of  the  circuit 
might  provide  otherwise. 


Harnlii  H.  (Srrrnp 
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S'upprior  (Eourt  of  tljp  Siotrirt  of  (EoUimbta 
Saaaijington,  B.  (H.    20001 


July  26,  1973 


Dear  Fellow  Members  of  the  Bar: 


Recent  publicity  concerning  the  Superior  Court's  plan  to  recruit  the  members  of 
the  District  of  Columbia  Bar  for  the  defense  of  indigents  in  criminal  cases  on  an 
uncompensated  basis  has  caused  apprehension  among  many  local  lawyers  and  raised 
questions  concernmg  the  need  for  and  the  legality  of  any  such  undertaking.  I  believe  in 
the  accountability  of  the  Court  to  the  Bar,  and  for  that  reason  I  want  to  provide  the 
members  of  the  Bar  with  a  brief  outline  of  the  reasons  for  the  Court's  actions. 

Since  1966,  the  defense  of  indigents  in  the  District  of  Columbia  courts  has  been 
financed  largely  through  the  Criminal  Justice  Act  (18  U.S.C.  §3006A).  Attorneys 
appointed  pursuant  to  that  Act  have  been  responsible  for  the  defense  of  almost  two- 
thirds  of  the  85  to  95  criminal  and  juvenile  defendants  brought  into  «:6urt  daily  on 
charges  involving  felonies  or  serious  misdemeanors.  (The  remainder  are  either  repre- 
sented by  the  Public  Defender  who  with  his  available  staff  is  able  to  handle  about  25% 
of  the  caseload,  or  they  are  not  indigent.) 

In  the  Fall  of  1972,  the  Judicial  Conference  of  the  United  States  decided  that  it 
would  no  longer  include  the  monies  necessary  for  the  District  of  Columbia  program  in 
its  over-all  Criminal  Justice  Act  appropriation  request.  Since  that  time,  through  in- 
numerable meetings  and  discussions  with  officials  ranging  from  the  Chief  Justice,  the 
Attorney  General,  and  the  Mayor,  to  Members  of  Congress  and  congressional  aides,  the 
courts  and  the  Bar  have  attempted  to  establish  a  source  of  funds  which  would  permit 
continuation  of  the  local  program.  The  former  president  of  the  Bar,  Mr.  E.  Barrett 
Prettyman.  Jr.,  its  present  president,  Mr.  Charles  Duncan,  a  special  committee  chaired 
by  former  Senator  Joseph  Tydings,  officials  of  the  D.  C.  Bar  Association,  and  others 
worked  tirelessly  with  the  representatives  of  the  courts  toward  that  end,  but  to  no 
avail.  Accordingly,  during  the  latter  part  of  June  the  Superior  Court  was  faced  with 
deciding  what  it  should  do  when  the  funds  were  to  run  out  on  June  30,  the  end  of  the 
1973  fiscal  year.  One  possibility  was  to  do  nothing.  However,  we  quickly  concluded 
that  inaction  would  have  led  to  one  of  two  results,  both  equally  unpalatable. 

First,  and  most  likely,  two-thirds  of  the  criminal  and  juvenile  defendants  would 
have  been  without  any  legal  representation  whatever  starting  on  July  1 .  The  Supreme 
Court,  in  a  line  of  decisions  culminating  last  year  in  Argersinger  v.  Hamlin.  407  U.S.  25 
(1972),  has  made  abundantly  clear  the  invalidity  of  convictions  obtained  in  proceed- 
ings in  which  the  defendant  is  not  represented  by  counsel.  In  view  of  these  decisions, 
the  unavailability  of  lawyers  would  have  meant,  in  practical  terms,  that  some  50 
defendants  daily  whom  the  police  had  arrested  for  serious  crimes  and  whom  the 
prosecutor  was  prepared  to  proceed  against  would  have  had  to  be  confined  indefinitely 
without  trial  or,  more  probably,  released  without  ever  being  prosecuted.  The  Court  felt 
that  everything  feasible  had  to  be  done  to  avoid  this  threat  to  law  enforcement  and  the 
safety  of  the  Nation's  Capital. 


686 

The  other  conceivable  consequence  of  inaction  would  have  been  an  eventual 
return  to  the  type  of  representation  existing  in  the  Court  of  General  Sessions  prior  to 
1966.  The  Superior  Court  rejected  this  possibility  as  both  undesirable  and  impractical. 
Those  who  observed  the  situation  existing  before  lawyers  for  the  indigent  were  paid 
with  government  funds  noted  that  the  quest  for  a  fee  from  persons  who  basically  were 
unable  to  pay  pervaded  and  distorted  the  entire  system.  Attorneys  advised  defendants 
that  their  release  on  bail  would  depend  upon  raising  a  fee;  police  officers,  marshals,  and 
court  personnel  were  enlisted  to  report  whether  the  defendant  had  any  money  or 
valuables  on  him  that  counsel  might  obtain;  repeated  continnnces  were  sought  if  the 
attorney  had  some  hope  that  family  or  friends  might  somehow  come  up  with  some 
money;  and  those  who  were  regarded  as  hopeless  from  a  financial  point  of  view  were 
frequently  pleaded  guilty  at  the  first  opportunity.  As  a  study  made  for  the  Department 
of  JusticeJ^/  reported,  "a  not  uncommon  scene  is  the  lawyer  with  his  arm  slithered 
through  the  small  circular  hole  in  the  glass  partition,  commanding  in  a  harsh  tone, 
'come  on,  give  me  the  money.'  One  dollar,  ten  dollars,  nothing  is  spared."  The  D.  C. 
Crime  Commission,  the  press,  and  the  public  all  sharply  condemned  what  was  then 
occurring.  It  is  clear  that  a  return  to  the  old  system  would  have  seriously  undermined 
the  progress  that  had  been  made  during  the  last  few  years  to  improve  the  administra- 
tion of  justice  in  this  city,  especially  since  the  absence  of  effective  and  ethical  counsel 
would  have  inevitably  infected  all  other  aspects  of  the  judicial  process.  Moreover,  it 
seemed  to  us  doubtful,  in  view  of  the  many  decisions  of  the  intervening  years  up- 
grading the  rights  of  indigent  defendants  on  equal  protection  grounds,*!/  that  appel- 
late tribunals  would  still  tolerate  such  a  system  in  1973. 

In  any  event,  whatever  the  legal  and  policy  objections,  we  concluded  that  it  was 
unlikely  that  the  old  system  could  be  revived  on  a  scale  large  enough  to  provide 
counsel  for  the  Superior  Court's  present  caseload.  Clearly  those  high  caliber  lawyers 
who  have  been  attracted  into  criminal  practice  because  of  the  Criminal  Justice  Act 
would  not  continue  to  practice  here  if  there  were  a  return  to  the  old  system.  Even 
when  that  system  was  fully  operative,  available  attorneys  were  not  capable,  either  in 
terms  of  competence  or  of  numbers,  to  handle  felony  representation  in  U.S.  District 
Court  or  delinquency  representation  in  the  Juvenile  Court.  The  felony  cases  -  which 
then  numbered  about  2,200  annually  and  have  since  increased  to  over  4,500  -  were 
handled  on  an  unpaid  basis  by  other  members  of  the  Bar  who  were  given  their  assign- 
ments on  a  largely  involuntary  basis.  Juveniles  went  in  the  main  unrepresented.  In 
short,  conditions  have  so  changed  that  even  if  a  willingness  existed  to  let  representation 
sink  to  its  former  level,  this  alternative  could  simply  not  be  made  to  work. 

The  only  conceivable  solution  that  remained  to  be  considered  was  a  system  of 
unpaid  counsel.  The  judges  of  the  Superior  Court  were  unaware  neither  of  the  hardship 
that  sucii  a  program  would  cause  to  many  lawyers  nor  of  the  legal  and  practical 
objections  to  such  a  plan.  All  of  these  matters  had  been  discussed  many  times  in 
meetings  with  leaders  of  the  Bar.  Nevertheless,  the  Court  decided  to  proceed  with  the 
plan,  largely  because  there  was  no  other  viable  alternative. 


'    */  Subin,  Criminal  Justice  in  a  Metropolitan  Court  (1966). 

t^James  v.  Strange,  407  U.S.  \28  (1972):  Roberts  v.  LaVatlet,  389  V.S.  40  (1967);  Mayer  v.  City  of 
Chicago.  404  U.S.  189  (1971 );  Snrr  v.  A'or/Zi  Carolina.  404  U.S.  226(1971). 
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On  the  affirmative  side,  we  believed  that  announcement  of  the  unpaid  counsel 
plan  was  appropriate  for  three  reasons. 

First,  the  announcement  itself  would  make  abundantly  clear  to  the  pubhc, 
including  the  Bar,  the  seriousness  of  the  situation  in  the  event  funds  were  not  provided 
for  a  1974  paid-counsel  program,  and  might,  therefore,  stimulate  a  solution  to  the 
problem.  Congress  has  since  enacted  a  Continuing  Resolution  which  perpetuates  the 
District's  Criminal  Justice  Act  program  through  September,  and  a  legislative  initiative 
has  begun  in  the  House  ni«trirt  rommittee  to  Hnd  alternative  funding  for  the  post- 
September  period. 

Second,  if  Congress  ultimately  does  not  appropriate  any  funds  beyond  Septem- 
ber, the  unpaid  counsel  program  might  conceivably  be  made  to  work  and  thus  permit 
the  continued  operation  of  the  criminal  justice  system  of  the  District  of  Columbia.  The 
states  are  apparently  divided  on  the  issue  of  whether  members  of  the  Bar  may  be 
required  to  defend  indigents  without  compenstion.*J^  In  the  absence  of  authority  in 
the  District  to  the  contrary,  the  Superior  Court  could  not  assume  that  such  a  program 
was  per  se  invalid.  Ultimately,  perhaps,  the  underlying  question  will  be  resolved 
through  litigation. 

Third,  if  an  unpaid  counsel  program  were  attempted  and  it  failed,  either  for 
constitutional  reasons  or  because  of  administrative  impossibility,  at  least  we  would 
have  done  all  in  our  power  to  solve  the  problem,  and  the  consequences  of  a  breakdown 
in  law  enforcement  in  the  Nation's  Capital  could  not  be  laid  at  the  door  of  the  Bench 
and  Bar  of  this  city. 

We  do  not  in  the  least  minimize  the  difficulties  inherent  in  attempting  to  provide 
representation  that  is  effective  in  constitutional  terms  by  way  of  an  unpaid  counsel 
plan  or  in  solving  the  logistical  problems  involved  in  bringing  lawyers  to  the  court  every 
day  for  50  or  more  new  cases.  I  am  personally  doubtful  that  it  will  be  possible  to 
overcome  the  obstacles  inherent  in  this  kind  of  a  massive  effort.  We  are  also  most 
sensitive  to  the  burdens  the  smaller  pre-Criminal  Justice  Act  U.S.  District  Court  ap- 
pointment program  placed  on  individual  attorneys,  and  the  sacrifices  a  necessarily 
larger  Superior  Court  program  would  entail.  Together  with  the  leaders  of  the  Bar.  Chief 
Judge  Gerard  D.  Reilly  and  1,  as  well  as  the  other  judges  of  the  D.  C.  Court  of  Appeals 
and  of  the  Superior  Court,  will  continue  to  do  everything  in  our  power  during  the  few 
weeks  that  have  gained  by  the  passage  of  the  Continuing  Resolution  to  obtain  the 
funds  necessary  to  pay  the  attorneys  who  are  representing  criminal  and  juvenile  defen- 
dants. And  should  it  ultimately  prove  to  be  necessary  to  operate  a  criminal  justice 
system  in  the  District  without  payments  to  appointed  attorneys,  every  effort  will  be 
made  to  see  to  it  that  the  burden  is  shared  equitably. 


«*«/  See  United  States  v.  Dillon.  346  F.2d  633  (9th  Cir.  1965),  cert,  denied,  382  U.S.  978;  Sfafe  v. 
Clifton,  172  So.2d  657  (La  1965); Bradshaw  v.  Ball.  487  S.W.2d  294  (Ky.  \972);State  v.  Rush.  217 
A.2d  441  (N.J.  1966). 
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But  I  would  be  less  than  candid  if  I  did  not  state  at  the  same  time  that,  in  order  to 
avoid  a  breakdown  of  criminal  justice  and  hence  of  order  in  the  District  as  a  conse- 
quence of  the  unavailability  of  defense  counsel  funds  for  fiscal  year  1974,  we  will  most 
reluctantly  but  still  most  certainly,  activate  an  unpaid  counsel  plan.  If  this  should 
prove  to  be  necessary,  we  will  again  ask  for  the  cooperation  of  the  Bar  of  this  com- 
munity. It  is  my  sincere  hope  that  the  members  of  the  Bar  will  understand  why  we 
would  have  to  do  so  and  will  respond  accordingly. 


Harold  H.  Greene 
Chief  Judge 

STATEMENT  OF  SOL  ZALEL  ROSEN,  ATTORNEY  AT  LAW 

The  following  remarks  are  submitted  pursuant  to  the  invitation  of  the  Sub- 
committee for  my  views  on  the  topic  of  the  ability  of  individual  citizens  to 
obtain  legal  representation.  My  remarks  will  stress  primarily  the  area  of  secur- 
ing adequate  legal  representation  for  litigating  criminal  cases. 

My  particular  field  of  expertise  is  the  area  of  the  criminal  law.  I  am  a 
member  of  the  District  of  Columbia  Bar  and  have  established  a  law  practice 
of  representing  indigent  defendan;s  in  the  several  courts  of  the  District  of 
Columbia  pursuant  to  the  Criming  1  Justice  Act,  18  U.S.C.  3006  et  seq.  I  have 
represented  more  defendants  and  ;ried  more  criminal  cases  in  the  District  of 
Columbia  courts  than  any  other  lawyer  and  am  aware  of  the  many  problems 
that  have  arisen  in  administering  the  Criminal  Justice  Act  and  in  the  funding 
and  securing  of  adequate  legal  representation  for  criminal  defendants. 

Our  society  has  come  a  long  way  since  the  landmark  decision  of  the 
Supreme  Court  in  Gideon  v.Wainwright,  372  U.S.  335,  where  the  right  to  ade- 
quate legal  representation  in  criminal  cases  became  a  constitutional  require- 
ment in  most  criminal  cases.  Indeed  the  Supreme  Court  recently  ruled  in 
Argersinger  v.  namlin,  32  L.Ed.2d  530.  that  the  right  to  adequate  counsel  is 
constitutionally  mandated  in  every  case  where  a  person  can  go  to  jail  for  one 
day.  Congress  responded  to  the  Gideon  decision  by  enacting  the  Criminal  Jus- 
tice Act,  18  U.S.C.  3006A(d)  which  provided  for  the  compensation  of  attorneys 
who  represent  indigent  criminal  defendants  from  the  general  tax  funds. 

Programs  for  the  appointment  of  counsel  and  payment  of  counsel  are  now  in 
operation  in  every  court  of  the  District  of  Columbia.  These  programs  have 
enabled  indigent  defendants  to  secure  legal  representation  on  both  the  trial 
and  appellate  levels,  so  as  to  have  a  complete  adjudication  of  their  legal 
rights. 

The  Superior  Court  and  the  U.S.  District  Court  have  adopted  a  "mixed"  pro- 
gram by  having  counsel  selected  on  their  panels  draw  from  the  private  bar 
and  the  Public  Defender  Service.  This  has  enabled  representatives  of  the  pri- 
vate bar  to  offer  to  the  courts  their  expertise  in  the  field  of  criminal  law  so  as 
to  provide  an  infu.sion  of  new  ideas  and  programs  in  the  area  of  the  adminis- 
tration of  justice. 

The  Federal  Criminal  Justice  Act  has  been  the  means  of  subsidizing  the 
private  bar  in  their  endeavor.  In  Washington,  D.C.,  it  has  led  to  the  devel- 
opment of  a  specialized  bar  of  fifty  to  one  hundred  lawyers  who  have 
developed  an  expertise  in  the  field  of  criminal  law  who  are  available  to  pro- 
vide adequate  legal  representation  as  mandated  by  the  Supreme  Court. 

In  Washington,  D.C.  as  in  all  major  metropolitan  areas,  the  heavy  volume  of 
crime  has  led  to  an  increase  in  the  number  of  defendants  and  criminal  trials. 


If  the  system  of  justice  is  to  operate  properly  so  that  each  individual  can  look 
forward  to  a  fair  trial  wherein  all  of  his  rights  are  protected,  he  must  have 
adequate  counsel  who  must  be  compensated  for  services  rendered. 

I  contend  that  the  Criminal  Justice  Act  has  had  a  greater  impact  upon  the 
administration  of  justice  than  any  Supreme  Court  or  appellate  court  decision 
in  the  area  of  criminal  law.  Prior  to  the  enactment  of  the  criminal  Justice 
Act,  the  several  courts  in  Washington  that  dealt  with  common  law  crimes  did 
not  dispense  or  administer  justice.  A  handful  of  local  lawyers,  known  for  their 
incompetency,  alcoholism  and  for  "sandbagging"  the  interests  of  their  clients, 
ruled  the  courts.  They  "squeezed"  their  clients  for  all  the  money  that  they  pos- 
ses.sed  and  did  not  provide  any  semblance  of  legal  services  to  their  defendants. 

The  availability  of  Federal  funds  and  lawyers  ready,  willing  and  able  to 
represent  indigent  criminals  in  the  Federal  courts  has  attracted  many  young 
lawyers  to  the  field  of  criminal  law.  They  have  been  a  source  of  fresh  blood 
and  fresh  ideas  to  a  weak  patient  who  has  been  dying  from  a  combination  of 
lack  of  public  concern  and  lack  of  public  funds  to  make  the  idea  of  "justice" 
meaningful.  They  have  readily  accepted  the  assignments  by  the  courts  and 
have  in  all  instances  provided  more  than  adequate  legal  representation.  These 
young  idealists  have  foregone  careers  in  corporate  or  commercial  practices  or 
careers  with  large  law  firms  or  corporate  legal  departments  so  that  they  may 
represent  the  many  defendants  accused  of  crimes. 

The  major  question  that  this  committee  must  consider  is  the  means  to  be 
selected  to  finance  the  cost  of  legal  services  for  individuals  charged  with  crim- 
inal offenses.  The  present  program  of  a  "mixed"  system,  i.e.  public  defender 
and  private  bar  is  far  superior  to  one  of  having  exclusive  reliance  on  the 
Public  Defender  Service.  If  Congress  were  to  forego  obligation  of  the  private 
bar  to  represent  indigents  and  rely  exclusively  on  public  defenders,  the  Con- 
gress would  have  to  create  a  massive  bureaucratic  agency  that  would  get 
bogged  down  in  its  own  procedure  and  paperwork.  The  cost  of  such  a  system 
to  the  taxpayers  would  be  astronomical. 

I  would  recommend  that  Congress  retain  the  present  mixed  system  as  out- 
lined and  that  the  Criminal  Justice  Act  be  refinanced  and  made  applicable  to 
the  local  courts  of  the  District  of  Columbia.  I  would  also  recommend  that  cer- 
tain defects  in  the  system  of  paying  lawyers  be  corrected  so  that  the  system 
can  be  more  efficient  and  equitable. 

Congress  will  have  to  assume  the  cost  of  payment  of  lawyer  fees  for  repre- 
senting indigents  in  the  courts  of  the  District  of  Columbia.  In  light  of  the  fact 
that  the  local  Superior  Court  and  District  of  Columbia  Court  of  Appeals  are 
regarded  as  "federal"  courts  and  cases  are  prosecuted  and  appeals  defended  in 
the  name  of  the  United  States,  the  funds  should  be  kept  and  administered  by 
the  administrative  office  of  the  courts  and  placed  in  the  Budget  of  the  Judici- 
ary. There  can  be  no  valid  reason  why  the  local  "federal"  courts  should  be 
singled  out  for  special  treatment  and  eliminated  from  the  Federal  Budget  and 
federal  administration.  Moreover  Congress  can  exercise  a  greater  degree  of 
supervision  over  the  program  if  it  were  retained  in  the  Budget  of  the  Federal 
Courts  rather  than  that  of  the  District  of  Columbia  government. 

The  ceiling  on  payment  per  case  should  be  eliminated  and  lawyers  should  be 
reimbursed  on  the  basis  of  actual  time  spent  per  case.  As  the  Criminal  Justice 
Act  states  a  ceiling  of  $1,000  per  felony  trial  has  been  imposed  by  Congress. 
The  result  of  this  limitation  has  resulted  in  lawyers  bearing  the  cost  of  pro- 
tracted or  complex  litigation,  in  the  form  of  not  receiving  excess  compensation 
where  they  exceed  the  sum  of  $1,000.  While  the  Criminal  Justice  Act  provides 
for  payment  where  an  excess  amount  is  requested,  the  courts  have  begudgingly 
paid  excess  amounts.  The  overall  effect  of  this  situation  is  to  have  lawyers 
refuse  to  accept  appointments  in  those  complex  cases  where  they  face  the  pros- 
pect of  losing  time  and  business  in  their  other  practice  and  losing  money  for 
the  particular  case.  The  persons  who  suffer  from  this  situation  are  the  defend- 
ants who  are  deprived  of  the  needed  expertise  that  the  "criminal"  bar  can  pro- 
vide. Each  day,  complex  cases  are  litigated  in  the  local  courts  and  the  lawyers 
who  are  assigned  to  represent  the  accused  in  those  cases  should  be  compen- 
sated fully  for  their  services. 

The  Congress  should  enact  the  appropriate  legislation  to  require  that  those 
judges  who  have  the  function  of  assigning  counsel  and  authorizing  payments 
for  legal  services  provided  to  the  accused  comply  with  the  will  of  Congress 
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and  obey  the  law.  Strange  as  it  seems,  the  judges  are  responsible  for  many  of 
the  abuses  and  problems  that  have  arisen  in  the  administration  of  the  Crimi- 
nal Justice  Act  in  the  local  courts  of  the  District  of  Columbia.  While  the 
Criminal  Justice  Act  was  enacted  nearly  ten  years  ago,  the  Board  of  Judges  in 
each  court  who  are  responsible  for  the  administration  of  this  statute  initially 
failed  to  enact  guidelines  and  regulation  pertaining  to  the  compensable  legal 
services.  The  lack  of  supervision  of  control  led  to  abuses  by  some  members  of 
the  bar  who  betrayed  their  position  of  trust.  The  adoption  of  regulations  by 
the  Board  of  Judges  in  1972  for  the  Superior  Court  with  respect  to  the  pay- 
ment of  legal  services,  while  not  perfect,  has  led  to  the  elimination  of  most  of 
the  abuses  and  criminal  conduct  on  the  part  of  lawyers.  It  is  now  incumbent 
for  the  judges  to  comply  with  their  own  rules  and  regulations.  While  lawyers 
document  the  time  expended  in  and  out  of  court  on  behalf  of  their  clients, 
judges  refuse  to  honor  the  claim  for  services  rendered.  The  practice  has  been 
for  judges  to  authorize  payment  to  the  attorney  based  upon  the  judges  view  of 
the  attorney  who  submitted  the  voucher.  For  example,  if  the  judge  "knows" 
the  attorney  personally  or  considers  him  to  be  a  friend  or  one  who  he  knows 
from  his  days  in  private  practice  or  has  had  pleasant  dealings  with  his  law 
firm,  he  will  readily  honor  the  claim  for  services.  On  the  other  hand,  if  the 
particular  judge  has  had  an  unpleasant  relationship  with  a  particular  lawyer 
or  has  had  a  disagreement  with  him,  he  will  reduce  the  amount  of  claim  by 
some  arbitrary  amount  that  suits  his  whim  or  fancy.  In  this  respect  there  is 
no  uniformity  among  the  members  of  the  judiciary  as  to  how  they  desire  to 
cut  the  amount  of  the  claim  for  legal  services  rendered.  Thus  the  arbitrariness 
of  the  judiciary  has  brought  about  the  corruption  of  the  system  of  legal  repre- 
sentation. In  order  to  secure  adequate  compensation  for  services  rendered,  the 
lawyers  who  accept  assignments  to  represent  indigents  often  "enlarge"  or 
"puff"  the  claim  by  the  amount  of  anticipated  deminution  [sic]  of  their  fee. 
This  practice  cause's  further  abuses  in  the  system  of  providing  compensation  for 
counsel  assigned  to  represent  indigents  under  the  Federal  Criminal  Justice 
Act.  If  Congress  were  to  require  judges  to  honor  claims  which  were  verified  or 
documented,  lawyers  would  not  be  forced  to  "cheat"  or  "puff"  to  secure  com- 
pensation legitimately  earned. 

I  also  urge  Congress  to  direct  that  the  $18,000  ceiling  that  a  lawyer  can 
earn  in  one  fiscal  year  be  eliminated.  There  is  no  rational  basis  for  the  rule 
other  than  to  spread  the  federal  funds  among  a  greater  number  of  individual 
lawyers.  The  practical  effect  has  been  to  discourage  able  young  lawyers  from 
seeking  careers  in  criminal  law  and  providing  more  than  adequate  representa- 
tion to  indigents.  Lawyers  including  myself  cannot  dedicate  themselves  to  serv- 
icing their  clients  and  the  courts  on  that  meager  salary.  A  lawyer  cannot  have 
a  practice  or  be  available  to  represent  clients  on  a  six-month  basis  or  on  a 
basis  of  two-three  days  a  week.  The  bad  effect  of  the  limitation  on  earnings  is 
the  subsidization  of  "mediocrity  to  the  extent  that  the  competent  lawyers  are 
excluded  from  the  program  once  they  amass  $18,000.  Assignments  are  then  par- 
celled out  to  the  other  lawyers  who  "happen"  to  be  available  in  the  court- 
house. The  net  effect  is  to  deprive  a  defendant  of  the  best  available  legal  coun- 
sel. I  can  see  no  reason  for  the  limitation  upon  the  amount  of  earnings  from 
members  of  the  bar.  So  long  as  lawyers  document  their  time  spent  in  and  out 
of  court  and  keep  accurate  records  to  reduce  the  possibility  of  cheating  the 
public  treasury,  lawyers  should  be  encouraged  to  maximize  their  incomes  and 
perform  to  the  best  of  their  ability  in  protecting  the  rights  of  the  accused. 

I  would  also  recommend  to  Congress  that  a  larger  amount  of  funds  be  made 
available  to  defense  counsel  for  utilization  of  subsidiary  or  auxiliary  services 
such  as  for  transcripts  and  experts.  On  many  occasions  judges  have  refused 
to  grant  to  defense  counsel  the  necessary  outside  services  that  are  needed  for 
the  proper  defense  in  a  criminal  case,  such  as  investigators,  transcripts  or 
experts.  This  places  the  defense  counsel  at  a  disadvantage  in  this  attempt  to 
meet  the  resources  of  the  prosecutor  and  the  indigent  client  is  often  the  party 
who  is  the  victim  of  this  conduct.  If  counsel  can  justify  his  need  for  these 
services  they  should  be  authorized  by  the  court  without  limitation  on  the 
amount  of  expenditure. 

I  would  also  urge  Congress  to  reconsider  the  means  of  administering  the 
program  of  providing  counsel  for  indigent  defendants.  The  entire  program  of 
appointing  counsel  and  paying  them  for  their  services  should  be  placed  in  the 
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hands  of  an  independent  agency  such  as  the  bar  association  or  the  office  of  the 
Clerk  of  the  Court.  This  would  remove  the  program  from  the  control  of  the 
bench  and  other  agencies  such  as  the  Public  Defender  Service  and  eliminate 
many  of  the  problems  of  abuse,  corruption  and  favoritism  that  are  prevalent 
at  tliis  time.  While  I  have  touched  on  the  problems  inherent  in  the  method  of 
payment  of  fees,  I  will  indicate  how  the  bench  and  the  other  agencies  have 
used  this  federally  financed  program  for  their  own  purpose  and  as  a  means  of 
control  of  the  court.  In  the  local  Superior  Court,  tlie  judges  have  absolute 
power  to  appoint  any  attorney  they  desire  to  represent  the  accused.  Often  the 
choice  is  based  upon  favoritism  or  the  personal  relationship  between  the 
judges  who  make  the  appointment  and  the  attorney  who  is  the  recipient  of  his 
iargess,  rather  than  on  the  ability  or  competency  of  the  counselor.  The  mem- 
bers of  the  bench  possess  the  power  to  destroy  an  attorney's  independence  by 
using  economic  pressure  to  bring  about  conformity.  A  judge  can  refuse  to 
appoint  any  attorney  whose  views  he  opposes  or  who  had  the  audacity  to  chal- 
lenge his  conduct  or  behavior  in  a  courtroom.  On  the  other  hand  he  can  be 
arbitrary  and  capricious  to  the  extent  of  reducing  his  income  by  cutting  his 
voucher  or  claim  for  services  by  any  amount  that  suits  his  fancy.  A  lawyer 
cannot  exhibit  any  independence  in  the  courtroom  for  fear  of  committing  eco- 
nomic suicide.  The  provisions  for  establishing  a  commission  on  judicial  disabil- 
ity created  in  the  Court  Reorganization  Act.  has  become  a  nullity  because  law- 
yers are  afraid  of  lodging  complaints  with  that  body  against  any  judge's 
conduct  that  has  become  illegal  or  outrageous.  The  fear  is  based  upon  eco- 
nomic sanctions  in  the  form  of  retaliation  that  the  judges  would  apply  against 
that  particular  lawyer.  The  retaliation  would  be  by  the  entire  board  of  judges 
acting  in  concert  to  destroy  the  lawyer  economically. 

It  is  essential  for  Congress  to  restore  the  independence  of  the  bar.  If  law- 
yers are  to  adequately  represent  the  interests  of  their  clients,  they  must  be 
allowed  to  act  without  fear  of  economic  reprisals.  That  can  only  be  brought 
about  by  removing  from  the  judges  the  power  to  appoint  lawyers  and  to 
authorize  payment  for  their  services  based  solely  on  their  own  whim  and  ca- 
price. 

The  solution  that  I  offer  to  this  Committee  in  Part  II  of  the  report  would 
alleviate  many  of  the  problems  that  I  have  discussed  above. 


In  Part  I  of  this  report,  I  have  outlined  for  the  subcommittee  some  of  the 
problems  prevalent  in  enforcing  the  mandate  of  Congress  as  expressed  in  the 
Criminal  Justice  Act.  That  act,  as  we  know,  was  designed  to  compensate  coun- 
sel assigned  to  represent  indigents  in  the  Federal  Courts.  I  contend  that  the 
program  does  not  go  far  enough  to  meet  the  problems  discussed  above  and 
offer  the  following  suggestions  to  Congress.  I  might  add,  that  my  remarks 
would  be  appropriate  for  alleviating  some  of  the  problems  facing  our  citizens 
who  seek  legal  assistance  in  all  types  of  civil  matters. 

(A)  A  system  of  "Judicare"  and  "Judicade"  on  the  style  of  Medicare  and 
Medicade.  financed  through  the  Social  Security  System.  While  this  would 
entail  an  increase  in  the  cost  of  Social  Security  taxes,  there  would  be  addi- 
tional benefits  to  all  citizens  eligible  to  receive  benefits.  The  "Judicare"  system 
would  provide  for  the  financing  of  legal  services  to  all  Criminal  and  Civil  mat- 
ters, and  all  participants  in  the  program  would  no  longer  fear  financial  ruin 
when  faced  with  any  personal  situation  that  would  involve  the  utilization  of 
the  legal  process.  I  am  confident  that  many  lawyers  would  participate  and 
accept  the  program  as  have  the  many  doctors  who  now  participate  in  the 
many  medicine  programs  financed  through  the  Social  Security  System.  Con- 
gress would  of  course  establish  the  guidelines  and  rate  of  compensation  that 
would  be  fair  to  the  Bar  and  to  the  Public,  keeping  in  mind  the  ultimate  goal 
is  one  of  gearing  adequate  legal  representation  for  all  citizens. 

(B)  The  second  type  of  solution  would  be  for  Congress  to  encourage  a  sys- 
tem of  "legal"  insurance  on  the  style  of  the  health  insurance  programs  that  are 
now  available  to  cover  the  cost  of  catastrophic  medical  and  hospital  expenses. 
The  concept  of  voluntary  or  private  health  insurance  is  now  an  accepted 
way  of  life.  Virtually  every  public  and  private  employer  has  made  available 
their  employees  health  insurance  to  provide  coverage  for  every  type  of  medical 
or  hospital  expenses   that   an   individual  might  incur.   Health   insurance   has 
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become  an  accepted  fringe  benefit  in  the  area  of  public  and  private  industrial 
relations.  There  is  no  conceivable  reason  why  "legal  insurance"  could  not  be 
made  available  to  the  public  under  the  same  general  principal.  Legal  insurance 
VFOuld  protect  the  insured  against  catastrophe  legal  fees  that  he  might  incur. 
Congress  of  course  vpould  in  this  area  too,  establish  the  standards  of  coverage 
and  benefits  so  as  to  protect  against  abuses  by  members  of  the  Bar  and  of  the 
insured.  Congress  would  encourage  the  establishment  of  private  legal  insurance 
plans  by  allowing  tax  credits  to  these  who  purchase  the  same  as  is  now  done 
with  health  insurance  plans  under  the  Internal  Revenue  Code.  This  form  of 
legal  insurance  would  also  become  a  financial  boom  to  insurance  companies 
who  would  have  a  new  source  of  revenues  for  their  varied  service. 

I  strongly  urge  Congress  to  act  on  the  measures  that  I  have  discussed.  For 
many  years  Congress  concerned  itself  with  the  problem  connected  with  the 
adequate  health  care  for  Americans  and  the  financing  of  the  varied  health  pro- 
grams to  guarantee  health  care  for  all.  The  same  problems  are  prevalent  in 
the  area  of  "legal"  care,  that  is,  providing  the  means  to  allowing  all  citizens 
the  access  to  the  legal  system  to  secure  redress  of  grievances.  I  believe  that 
the  situation  has  reached  crisis  proportions  and  unless  Congress  acts,  our  citi- 
zens will  not  be  able  to  secure  adequate  legal  representation  and  the  concept 
of  "Equal  Justice  Under  The  Law"  will  become  a  mockery.  The  American 
people  deserve  first  class  "legal  care"  in  the  same  manner  as  they  have 
demanded  and  received  first  class  medical  care.  Congress  can  bring  about  that 
goal  by  adopting  the  suggestions  proffered. 


United  States  District  Court 
For  the  District  of  Columbia 

Civil  Action 

Sol  Z.   Rosen   Esq.,  539  Munsey  Bldg.,  Washington,  D.C.  20004,  plaintiff. 


The  Hon.  Harold  Greene,  Chief  Judge,  Superior  Court  for  the  District  of 
Columbia,  5th  and  E  Streets  NW.,  Washington,  D.C,  20001,  and  The  Hon. 
Leonard  Bramen,  Superior  Court  for  the  District  of  Columbia,  5th  and 
B  Streets  NW.,  Washington,  D.C.  20001,  defendants. 

complaint  for  declaratory  relief  and  for  injunctive  relief 

Comes  now  the  plaintiff,  pro  se  and  alleges  before  the  Court  as  follows ; 

(1)  This  is  an  action  for  Declatory  [sic]  Judgment  pursuant  to  28  USC  2201 
and  for  injunctive  relief  pursuant  to  rule  65  of  the  Federal  Rules  of  Civil  Proce- 
dure for  the  purpose  of  determining  an  actual  controversy  between  the  parties 
as  hereinafter  more  fully  appears. 

(2)  Jurisdiction  is  based  upon  section  2201  of  title  28  of  United  States  Code, 
Rules  57  and  65  of  the  Federal  Rules  of  Civil  procedure,  section  1442  of  title 
26  of  the  United  States  Constitution,  and  the  5th  and  14th  Amendments  to  the 
United  States  Constitution. 

(3)  At  all  times  herein  the  plaintiff  is  a  resident  of  the  District  of  Columbia 
and  a  member  of  the  District  of  Columbia  Bar.  He  has  been  certified  to  repre- 
sent individuals  before  the  Superior  Court  of  the  District  of  Columbia  and  has 
been  authorized  to  accept  appointments  to  represent  indigents  pursuant  to  rule 
44-i  of  the  Superior  Court  for  the  District  of  Columbia,  Criminal  Division. 
The  defendants  are  judges  of  the  Superior  Court  for  the  District  of  Columbia, 
a  Federal  court  created  by  an  act  of  Congress,  84  Stat.  473  et  seq.  an  act 
entitled.  The  District  of  Columbia  Court  Reform  and  Criminal  Procedure  Act 
of  1970. 

(4)  The  Hon.  Harold  Greene  is  Chief  Judge  of  the  Superior  Court  and  the 
Hon.  Leonard  Bramen  is  Chairman  of  the  Judicial  Committee  pertaining  with 
the  administration  of  the  Criminal  Justice  Act  of  1965,  18  USC  3006(A)  et. 
seq.  as  applied  to  the  Superior  Court  for  the  District  of  Columbia. 

(5)  The  Board  of  Judges  of  the  Superior  Court  passed  a  Resolution  in  May 
of  1972  stating  that  individual  attorneys  who  represent  indigent  defendants 
pursuant  to  the  Criminal  Justice  Act  would  be  limited  in  their  earnings  to  the 
sum  of  $18,000  for  the  fiscal  year  beginning  July  1,  1972  and  ending  June  30, 
1973.  An  additional  resolution  was  passed  in  June  1972  indicating  how  the 
original  resolution  would  be  implemented,  i.e.  how  the  individual  attorneys 
would  be  limited  in  the  amount  of  money  they  could  earn  in  one  month.  Both 
of  these  resolutions  are  silent  on  the  issue  of  a  carryover,  to  wit,  whether  any 
sums  or  excess  of  sums  would  apply  to  the  amount  of  money  or  the  number  of 
cases  that  an  individual  could  earn  in  subsequent  months,  of  the  next  fiscal 
year. 

(6)  In  July  1973  the  plaintiff  was  notified  that  because  he  earned  in  excess 
of  $18,000  in  fiscal  1973  (i.e.  July  1.  1971-June  30.  1973),  he  would  be  ineligi- 
ble to  be  appointed  to  represent  indigents  pursuant  to  the  Criminal  Justice  Act 
in  Jiily  1973.  The  basis  of  that  notification  was  that  it  was  implicit  in  the 
original  resolutions  of  the  Board  of  Judges  was  the  idea  of  a  "carryover  provi- 
sions". 

(7)  The  resolution  is  also  silent  on  the  issue  of  whether  a  credit  in  one  year 
of  a  deficit  of  funds  from  the  $18,000  ceiling  would  apply  for  the  next  fiscal 
year. 
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(8)  The  effect  of  the  actions  of  the  defendant  is  to  disqualify  the  plaintiff 
from  representing  indigents  in  the  Superior  Court  pursuant  to  the  Criminal 
Justice  Act.  The  effect  of  the  ruling  is  to  interfere  with  his  right  to  practice 
law  in  the  Superior  Court  and  thus  to  deprive  the  plaintiff  of  Due  Process  of 
Law  as  guaranteed  by  the  5th  and  14th  Amendment  to  the  Constitution  of  the 
United  States. 

(9)  The  plaintiff  alleges  that  the  resolution  of  the  Board  of  Judges  is  so 
vague  ond  indefinite  as  to  adversely  affect  the  right  of  the  plaintiff  to  practice 
law  and  thus  deprive  him  of  due  process  of  law  as  guaranteed  by  the  5th  and 
14th  Amendment  to  the  Constitution. 

(10)  As  a  direct  result  of  the  resolution  and  its  unwarranted  and  illegal 
interpretation  the  plaintiff  has  been  declared  ineligible  for  receiving  appoint- 
ments in  the  Superior  Court  pursuant  to  the  Criminal  Justice  Act,  even  though 
he  would  otherwise  be  eligible  to  accept  the  same.  The  plaintiff  further  alleges 
that  he  has  been  illegally  barred  from  his  regular  practice  of  law  in  the  Supe- 
rior Court  in  violation  of  rights  guaranteed  by  the  United  States  Constitution. 

(11)  The  plaintiff  further  alleges  that  the  defendants  are  not  immune  from 
suit  by  virtue  of  the  doctrine  of  Judicial  immunity  as  the  conduct  challenged 
is  not  one  of  a  judicial  nature  but  rather  one  of  administrative,  i.e.,  that  they 
are  sued  as  administrators  of  a  program  which  the  plaintiff  contends  has  been 
performed  in  an  illegal  and  unconstitutional  manner. 

(12)  The  plaintiff  further  contends  that  there  is  an  actual  controversy  be- 
tween the  parties  having  adverse  interests  of  sufficient  immediacy  and  reality 
to  warrant  the  issuance  of  the  writ. 

(13)  Wherefore,  the  plaintiff  prays  that  this  Court  enjoin  the  defendants 
from  restricting  the  right  of  the  plaintiff  to  be  eligible  to  be  appointed  as  attorneys 
under  the  Criminal  Justice  Act  in  Sui>erior  Court  and  to  declare  the  rights  of  the 
plaintiff  in  light  of  the  resolution  of  the  Board  of  Judges  of  the  Superior  Court 
pertaining  with  earnings  during  the  course  of  any  one  fiscal  year. 


United  States  District  Court  for  the  District  of  Columbia 
Civil  Action 

Christian  J.  Kamenisch,  II,  3501  rodman  street  nw.,  Washington,  d.c.  20008, 
Richard  L.  Master,  121  2nd  street  ne.,  Washington,  d.c.  20002,  John  W. 
Sansing,  412  5th  street  nw.,  Washington,  d.c  20001,  Rot  S.  Lerman,  508 

F  street  nw.,  WASHINGTON,  D.C.  20001,  ROBERT  CASE  LlOTTA,  121  2ND  STRB:ET 
ne.,  WASHINGTON,  D.C.  20002,  JONATHAN  S.  BOWERS,  2008  HILLYER  PLACE  NW., 
WASHINGTON,  D.C.  20009,  RoGER  M.  GREGORY,  Jr.,  412  5TH  STREET  NW.,  WASH- 
INGTON, D.C.  20001,  INDIVIDUALLY  AND  ON  BEHALF  OF  ALL  OTHERS  SIMILARLY 
SITUATED  PLAINTIFFS, 

V. 

United  States  of  Ame31ica,  Honorable  Harold  H.  Greene,  superior  court  of 

THE    district    OF    COLUMBIA,     WASHINGTON,    D.C.    20001,    HONORABLE    EDWARD    A. 

Beard,  superior  court  of  the  district  of  Columbia,  Washington,  d.c.  20001, 
Honorable  Sylvia  Bacon,  superior  court  of  the  district  of  Columbia,  Wash- 
ington, d.c.  20001,  Honorable  John  D.  Fauntleroy,  superior  court  of  the 
district  of  columbia,  washington,  d.c.  20001,  honorable  eugene  n.  hamil- 
ton, supb21i0r  court  of  the  district  of  columbia,  washington,  d.c.  20001, 
individually  and  as  representative  of  all  othb3ts  similarly  situated  dei- 
fendants. 

COMPLAINT  FOR  MONEY  DAMAGES,  DECLARATORY  JUDGMENT  AND 

INJUNCTIVE  RELIEF 

Preliminary  Statement 

1.  This  is  a  class  action  brought  on  behalf  of  all  attorneys  receiving  court- 
appointed  criminal  cases  in  the  Superior  Court  of  the  District  of  Columbia 
under  the  Criminal  Justice  Act  (hereinafter  referred  to  as  the  Act),  18  U.S.C. 
3006a,  since  February  1,  1971,  who  have  had  their  claims  for  compensation 
reduced  without  notice  or  a  hearing.  This  action  seeks  money  damages  from 
the  Defendant  United  States  of  America  and  declaratory  and  injunctive  relief 
against  the  Defendant  Judges  of  the  SuiJerior  Court  of  the  District  of  Colum- 
bia prohibiting  the  practice  of  reducing  claimed  compensation  under  the  Act  of 
Plaintiffs  and  Plaintiff  class.  Further,  this  action  seeks  to  require  Defendant 
Greene  to  establish  regulations  prohibiting  the  practice  of  reducing  claimed 
compensation,  of  Plaintiff  class  not  in  excess  of  the  statutory  maximum 
claimed  under  the  Act,  and  to  require  uniform  administration  of  compensation 
under  the  Act. 

Jurisdiction 

2.  Jurisdiction  is  founded  on  the  Tucker  Act,  28  U.S.C,  1346  and  28  U.S.C. 
2201  and  2202.  This  action  arises  out  of  express  and  implied  contracts  with 
the  United  States;  is  based  on  the  Act  and  on  the  Fifth  Amendment  to  the 
Constitution.  The  sum  in  controversy  for  each  claim  does  not  exceed  $10,000.00. 
Venue  is  proper  under  28  U.S.C.  1391(e). 

Parties 

3.  All  named  Plaintiffs  are  attorneys  at  law  and  members  of  the  District  of 
Columbia  Bar  who  have  accepted  appointments  under  the  Act. 

4.  The  Defendant,  United  States  of  America,  has  under  the  Act,  established 
a  program  to  provide  representation  to  indigents  charged  with  criminal  offenses 
in  federal  courts  including  the  Superior  Court  of  the  District  of  Columbia, 
and  to  provide  compensation  to  attorneys  who  provide  such  representation. 
Defendant  Greene  is  the  Chief  Judge  of  the  Superior  Court  of  the  District  of 
Columbia.  He  is  required  by   11  D.C.   Code,   Section  1702    (supp  V  1972),   to 
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supervise  the  internal  administration  of  that  Court.  He  is  sued  in  his  oflScial 
capacity. 

5.  Defendant,  Honorable  Edward  A.  Beard;  Defendant,  Honorable  Sylvia 
Bacon ;  Defendant,  Honorable  John  D.  Fauntleroy ;  Defendant,  Honorable 
Eugene  N.  Hamilton,  are  Associate  Judges  of  the  Superior  Court  of  the  Dis- 
trict of  Columbia.  They  are  sued  in  their  oflBcial  capacity. 

Class  Action  Allegations 

plaintiff  class 

6.  The  members  of  the  Plaintiff  class  are  so  numerous  that  joinder  of  all 
members  is  impracticable.  There  are  questions  of  law  and  fact  common  to  the 
Plaintiff  class.  The  claims  of  the  Plaintiffs  herein  are  typical  of  the  claims  of 
the  Plaintiff  class.  The  named  Plaintiffs  will  fairly  and  adequately  protect  the 
interests  of  the  class. 

7.  This  suit  is  maintainable  as  a  class  action  wuth  respect  to  Plaintiff  class 
under  Rule  23(b)  (1)  (a)  and  (b)  ;  23(b)  (2)  and  23(b)  (3).  The  prosecution  of 
separate  actions  by  individual  members  of  the  Plaintiff  class  would  create  a 
risk  of  inconsistent  or  varying  adjudications  with  respect  to  individual  mem- 
bers of  the  class  which  would  establish  incompatible  standards  of  conduct  for 
the  party  opposing  the  class,  and  would  create  a  risk  of  adjudications  with 
respect  to  individual  members  of  the  class  which  would,  as  a  practical  matter, 
be  dispositive  of  the  interests  of  the  other  members  not  parties  to  the  adjudi- 
cations, or  substantially  impair  or  impede  their  ability  to  protect  their  inter- 
ests. The  parties  opposing  the  class  have  acted  and  refused  to  act  on  grounds 
generally  applicable  to  the  class,  thereby  making  appropriate  final  injunctive 
relief  or  corresponding  declaratory  relief  with  respect  to  the  class  as  a  whole. 
Questions  of  law  and  fact  common  to  members  of  the  class  predominate  over 
any  questions  affecting  only  the  individual  members,  and  a  class  action  is 
superior  to  other  available  methods  for  the  fair  and  efficient  adjudication  of 
the  controversy. 

8.  The  Plaintiff  class  consists  of  approximately  900  lawyers  who  have 
accepted  appointments  under  the  Act  in  the  Superior  Court  of  the  District  of 
Columbia  since  February  1,  1971  and  who  have  had  their  claims  for  compensa- 
tion reduced  without  notice  or  a  hearing. 

0.  As  attorneys  in  private  practice  and  members  of  the  District  of  Columbia 
Bar,  the  Plaintiffs  are  knowledgeable  in  the  law  and  have  a  direct  interest  in 
vindicating  the  rights  claimed  herein.  They  are  adequate  representatives  of  the 
class  herein. 

10.  The  factual  questions  common  to  the  class  involve  the  reduction  of  attor- 
neys' claimed  compensation  for  services  rendered  under  the  Act  in  the  Supe- 
rior Court  of  the  District  of  Columbia. 

11.  The  questions  of  law  common  to  the  class  involve  the  right  of  Defend- 
ants to  reduce  claimed  compensation  under  the  Act.  The  claims  sought  to  be 
adjudicated  arise  under  the  provisions  of  the  Act,  pursuant  to  express  and 
implied  contracts  between  Plaintiff  class  members  and  the  United  States,  and 
under  the  Due  Process  Clause  of  the  Fifth  Amendment. 

12.  It  is  in  the  interest  of  members  of  the  class  to  have  these  questions 
quickly  and  finally  adjudicated.  There  are  no  material  differences  in  the  claims 
of  the  various  members  of  the  Plaintiff  class  and  there  would  be  no  benefit  to 
individual  members  of  the  Plaintiff  class  by  separate  prosecutions  of  the  claims 
herein. 

13.  There  is  no  litigation  concerning  the  controversy  herein  already  com- 
menced by  members  of  the  Plaintiff  class. 

14.  Because  of  the  similarity  of  all  claims,  and  the  large  number  of  poten- 
tial claims  involved,  it  would  be  desirable  to  concentrate  the  litigation  of  all 
the  claims  in  this  Court  to  promote  judicial  economy. 

15.  There  are  no  substantial  difficulties  likely  to  be  encountered  in  the  man- 
agement of  this  lawsuit  as  a  class  action. 

DEFENDANT  CLASS 

16.  The  members  of  the  Defendant  class  are  so  numerous  that  joinder  of  all 
members  is  impracticable.  There  are  questions  of  law  and  fact  common  to  the 
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Defendant  class.  The  defenses  of  the  Defendants  are  typical  of  defenses  of  the 
Defendant  class.  The  Defendants  will  fairly  and  adequately  protect  the  inter- 
ests of  the  Defendant  class. 

17.  This  suit  is  maintainable  as  a  class  action  with  respect  to  Defendant 
class  under  Rule  23(b)(1)(a)  and  (b),  23(b)  (2).  The  prosecution  of  separate 
actions  against  individual  members  of  the  class  would  create  a  risk  of  incon- 
sistent or  varying  adjudications  with  respect  to  individual  members  of  the 
class  which  would  establish  incompatible  standards  of  conduct  for  the  party 
opposing  the  class  and  would  create  a  risk  of  adjudications  with  respect  to 
individual  members  of  the  class  which  would,  as  a  practical  matter,  be  disposi- 
tive of  the  interests  of  the  other  members  not  parties  to  the  adjudications,  or 
substantially  impair  or  impede  their  ability  to  protect  their  interests.  The  par- 
ties opposing  the  Defendant  class  have  acted  on  grounds  generally  applicable 
to  the  class  thereby  making  appropriate  final  injunctive  relief  or  corresponding 
declaratory  relief  with  respect  to  the  Defendant  class  as  a  whole. 

18.  The  Defendant  class  consists  of  approximately  44  judges  of  the  Superior 
Court  of  the  District  of  Columbia,  who  have  reduced  the  attorneys'  claimed 
compensation  under  the  Act. 

19.  The  Defendant  Judges  are  all  responsible  members  of  the  judiciary  and 
can  be  depended  upon  to  fairly  and  adequately  represent  the  interests  of  the 
Defendant  class. 

^20.  The  factual  questions  common  to  the  Defendant  class  involve  the  reduc- 
tion of  attorneys'  claimed  compensation  for  services  rendered  under  the  Act  in 
the  Superior  Court  of  the  District  of  Columbia. 

21.  The  questions  of  law  common  to  the  Defendant  class  involve  the  right  of 
Defendant  class  members  to  reduce  claimed  compensation  under  the  Act.  The 
claims  sought  to  be  adjudicated  herein  arise  under  the  provisions  of  the  Act, 
pursuant  to  express  and  implied  contracts  between  the  Plaintiffs,  the  Plaintiff 
class  and  the  United  States,  and  under  the  Due  Process  Clause  of  the  Fifth 
Amendment. 

Facts 

22.  The  Act  provides  reasonable  compensation  up  to  $20.00  an  hour  out-of- 
Court  time  and  $30.00  an  hour  for  in-Court  time  up  to  a  maximum  of  $400.00 
for  misdemeanors  and  $1,000.00  for  felonies.  It  is  established  practice,  custom 
and  usage  that  the  rate  for  attorneys  appointed  under  the  Act  is  $20.00  an 
hour  for  out-of-Court  time  and  $30.00  an  hour  for  in-Court  time.  This  is  sub- 
stantially less  than  the  prevailing  rate  charged  by  members  of  the  District  of 
Columbia  Bar  for  similar  services  to  non-indigent  clients. 

23.  Plaintiff  Christian  J.  Kamenisch,  II  was  appointed  to  represent  Leonard 
R.  Diggs  in  Case  No.  1734-73,  pursuant  to  the  Act.  At  the  conclusion  of  the 
representation,  Plaintiff  Kamenisch  submitted  a  claim  for  compensation  in  the 
amount  of  $220.00.  Defendant  Judge  Beard  reduced  the  claim  to  $45.00.  Plain- 
tiff Kamenisch  received  from  the  United  States  the  amount  of  $45.00,  for  rep- 
resentation in  case  No.  1734-73.  No  notice  of  the  reasons  for  the  reduction  in 
claimed  compensation  was  given  to  Plaintiff  Kamenisch.  No  opportunity  for  a 
hearing  was  provided  Plaintiff  Kamenisch  on  the  reduction  of  the  claimed 
compensation. 

24.  Plaintiff  Richard  L.  Master  was  appointed  to  represent  Earl  C.  Sander 
in  Case  No.  5957-73  pursuant  to  the  Act.  At  the  conclusion  of  the  representa- 
tion. Plaintiff  Master  submitted  a  claim  for  compen-sation  in  the  amount  of 
$363.96.  Defendant  Beard  reduced  the  claim  to  $150.00.  Plaintiff  Master 
received  from  the  Defendant  United  States  the  amount  of  $150.00  for  represen- 
tation in  case  No.  5957-73.  No  notice  of  the  reasons  for  the  reduction  in 
claimed  compensation  was  given  to  Plaintiff  Master.  No  opportunity  for  a 
hearing  was  provided  Plaintiff  Master  on  the  reduction  of  the  claimed  compen- 
sation. 

25.  Plaintiff  John  W.  Sansing  was  appointed  to  represent  Kenneth  Hall  in 
Case  No.  1197-73.  pursuant  to  the  Act.  At  the  conclusion  of  the  representa- 
tion. Plaintiff  Sansing  submitted  a  claim  for  compensation  in  the  amount  of 
$282.10.  Defendant  Judge  Beard  reduced  the  claim  to  $60.00.  Plaintiff  Sansing 
received  from  the  Defendant  United  States  the  amount  of  $60.00  for  represen- 
tation in  case  No.  1197-73.  No  notice  of  the  reasons  for  the  reduction  in 
claimed  compensation   was  given   to   Plaintiff   Sansing.    No   opportunity   for  a 
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hearing  was  provided  Plaintiff  Sansing  on  the  reduction  of  the  claimed  com- 
pensation. 

26.  Plaintiff  Roy  S.  Lerman  was  appointed  to  represent  Issiah  Queen  in 
Case  No.  61490-72  pursuant  to  the  Act.  At  the  conclusion  of  the  representa- 
tion, Plaintiff  Lerman  submitted  a  claim  for  compensation  in  the  amount  of 
$177.50.  Defendant  Judge  Fauntleroy  reduced  the  claim  to  $100.00.  Plaintiff 
Lerman  received  from  Defendant  United  States  the  amount  of  $100.00  for  rep- 
resentation in  case  No.  61490-72.  No  notice  of  the  reasons  for  the  reduction  in 
claimed  compensation  was  given  to  Plaintiff  Lerman.  No  opportunity  for  a 
hearing  was  provided  Plaintiff  Lerman  on  the  reduction  of  the  claimed  com- 
pensation. 

27.  Plaintiff  Robert  Case  Liotta  was  appointed  to  represent  Tenice  Baker  in 
Case  No.  63930-72,  pursuant  to  the  Act.  At  the  conclusion  of  the  representa- 
tion. Plaintiff  Liotta  submitted  a  claim  for  compensation  in  the  amount  of 
$101.00.  Defendant  Judge  Beard  reduced  the  claim  to  $65.00.  Plaintiff  Liotta 
received  from  Defendant  United  States,  the  amount  of  $65.00  for  representa- 
tion in  case  No.  63930-72.  No  notice  of  the  reasons  for  the  reduction  in 
claimed  compensation  was  given  to  Plaintiff  Liotta.  No  opportunity  for  a  hear- 
ing was  provided  Plaintiff  Liotta  on  the  reduction  of  the  claimed  compensa- 
tion. 

28.  Plaintiff  Jonathan  S.  Bowers  was  appointed  to  represent  Annie  Crocker 
in  Case  No.  24474-73,  pursuant  to  the  Act.  At  the  conclusion  of  the  represen- 
tation, Plaintiff  Bowers  submitted  a  claim  for  compen.sation  in  the  amount  of 
$175.00.  Defendant  Judge  Beard  reduced  the  claim  to  $20.00.  Plaintiff  Bowers 
received  from  Defendant  United  States,  the  amount  of  $20.00  for  representa- 
tion in  case  No.  24474-73.  No  notice  of  the  reasons  for  the  reduction  in 
claimed  compensation  was  given  to  Plaintiff  Bowers.  No  opportunity  for  a 
hearing  was  provided  Plaintiff  Bowers  on  the  reduction  of  claimed  compensa- 
tion. 

29.  Plaintiff  Roger  M.  Gregory,  Jr.,  was  appointed  to  represent  Rita  S. 
Murray  in  case  No.  34978-72,  pursuant  to  the  Act.  At  the  conclusion  of  the 
representation  Plaintiff  Gregory  submitted  a  claim  for  compensation  in  the 
amount  of  $145.00.  Defendant  Judge  Hamilton  reduced  the  claim  to  $60.00. 
Plaintiff  Gregory  received  from  Defendant  United  States,  the  sum  of  $60.00  for 
representation  in  case  No.  34978-72.  No  notice  of  the  reasons  for  the  reduction 
in  claimed  compensation  was  given  to  Plaintiff  Gregory.  No  opportunity  for  a 
hearing  was  provided  Plaintiff  Gregory  on  the  reduction  of  the  claimed  com- 
pensation. 

30.  Plaintiff  Roger  M.  Gregory,  Jr.,  was  appointed  to  represent  Patrick  R. 
Butler  in  case  No.  14358-72,  pursuant  to  the  Act.  At  the  conclusion  of  the  rep- 
resentation. Plaintiff  Gregory  submitted  a  claim  for  compensation  in  the 
amount  of  $890.00.  Defendant  Judge  Bacon  reduced  the  claim  to  $590.00.  Plain- 
tiff Gregory  received  from  Defendant  United  States,  the  amount  of  $590.00  for 
representation  in  Case  No.  14358-72.  No  notice  of  the  reasons  for  the  reduc- 
tion in  claimed  compensation  was  given  to  Plaintiff  Gregory.  No  opportunity 
for  a  hearing  was  provided  Plaintiff  Gregory  on  the  reduction  of  the  claimed 
compensation. 

31.  Defendant  Judge  Greene  has  failed  to  implement  regulations  to  halt  the 
practice  of  reducing  claimed  compensation  imder  the  Act ;  to  provide  notice 
and  hearings  before  reducing  compensation ;  and  to  require  uniform  adminis- 
tration of  compensation  under  the  act. 

Causes  of  Action 

32.  Defendants'  action  in  reducing  the  claimed  compensation  is  unlawful,  in 
breach  of  the  contract  created  by  the  appointment  of  Plaintiffs  under  the  Act, 
and  the  reduction  is  not  authorized  by  the  Act. 

33.  Reduction  of  Plaintiffs'  claimed  compensation  is  arbitrary  and  capricious 
in  violation  of  the  Fifth  Amendment. 

S4.  Reduction  of  Plaintiffs'  claimed  compensation  without  notice  or  an  oppor- 
tunity for  a  hearing  violates  the  Due  Process  Clause  of  the  Fifth  Amendment. 

WHEREFORE,  Plaintiffs  pray  for  the  following  relief ; 

A.  An  Order  pursuant  to  Rule  23  of  the  Federal  Rules  of  Civil  Procedure 
certifying  this  case  as  a  class  action. 
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B.  A  declaratory  judgment  pursuant  to  28  U.S.C.  2201  and  2202  and  Rule  57 
of  the  Federal  Rules  of  Civil  Procedure ; 

(1)  Declaring  that  the  reduction  of  the  claimed  compensation  under  the  Act 
not  in  excess  of  the  statutory  maximum  is  (a)  in  violation  of  the  Act;  and 
(b)  a  breach  of  express  and  implied  contracts,  and  is  unlawful; 

(2)  Declaring  that  reduction  of  claimed  compensation  for  cases  under  the 
Act  without  notice  and  a  hearing  is  a  violation  of  the  Fifth  Amendment  to  the 
Constitution. 

(3)  Declaring  that  the  reduction  of  claimed  compensation  is  arbitrary  and 
capricious. 

C.  The  award  of  money  damages  from  the  Defendant  United  States  of 
America ; 

(1)  To  named  Plaintiffs  for  the  amount  unlawfully  reduced  from  their 
claimed  compensation  under  the  Act. 

(2)  To  members  of  the  Plaintiff  class  for  all  claimed  compensation  under 
the  Act  which  have  been  unlawfully  reduced,  for  the  amount  of  the  reductions. 

D.  A  permanent  mandatory  injunction  ; 

(1)  Prohibiting  named  Defendant  Judges  and  members  of  Defendant  class 
from  reducing  claimed  compensation  under  the  Act  not  in  excess  of  the  statu- 
tory maximum ; 

(2)  In  the  alternative,  prohibiting  named  Defendant  Judges  and  members  of 
Defendant  class  from  reducing  claimed  compensation  under  the  Act,  not  in 
excess  of  the  statutory  maximum,  without  notice  and  a  hearing. 

E.  A  permanent  mandatory  injunction  ; 

(1)  Requiring  Defendant  Greene  to  issue  regulations  prohibiting  the  reduc- 
tion of  claimed  compensation  not  in  excess  of  the  statutory  maximum  claimed 
under  the  Act  and  requiring  uniform  administration  of  compensation  under  the 
Act. 

(2)  In  the  alternative,  requiring  Defendant  Greene  to  issue  regulations  pro- 
hibiting the  reduction  of  claimed  compensation  not  in  excess  of  the  statutory 
maximum  claimed  under  the  Act  without  notice  and  a  hearing  and  requiring 
uniform  administration  of  compensation  under  the  Act. 

F.  The  award  of  reasonable  attorneys  fees. 

G.  Any  other  relief  as  to  this  Court  may  seem  appropriate. 

RiCHAKD  T.  TOMAB, 

Peteb  L.  Sissman, 
Attorneys  for  Plaintiffs. 


Stateme:vt  of  James  F.  Hewitt,  Federal  Public  Defender,  Northern 
District  of  California,  San  Francisco,  Calif. 

First,  let  me  express  my  appreciation  for  the  Subcommittee's  kind  invitation 
to  appear  and  offer  my  comments  on  the  operation  of  the  Federal  Public 
Defender  Office  in  Northern  California.  I  hope  that  our  experience  over  the 
years  will  be  of  some  assistance  to  this  Subcommittee  in  evaluating  the  con- 
tinuing need  for  legal  services  in  many  areas  yet  to  be  considered. 

The  Northern  District  of  California  adopted  the  first  prototype  of  the  Fed- 
eral Public  Defender  Office  in  March  1965  under  a  grant  from  the  National 
Defender  Project  directed  by  General  Charles  L.  Decker.  In  June  1971,  we 
became  a  Federal  Public  Defender  Office  under  subsection  (h)  of  the  amended 
Criminal  Justice  Act  [18  U.S.C.  §3006A(h)].  At  the  present  time,  the  office 
consists  of  a  Federal  Public  Defender  and  six  assistants,  one  investigator  and 
four  secretaries.  Early  this  year,  we  commenced  operation  of  an  office  to  serve 
the  San  Jose  Division  of  the  court,  and  later  this  year  a  similar  office  will  be 
established  to  serve  Oakland. 

In  accordance  with  the  provisions  of  the  Criminal  Justice  Act,  appointments 
of  private  counsel  are  made  in  a  substantial  number  of  cases.  While  the  plan 
for  the  Northern  District  of  California  calls  for  the  appointment  of  panel 
counsel  in  at  least  25  percent  of  the  cases,  approximately  one-half  of  the 
appointments  during  Fiscal  1972  were  to  private  counsel. 

Over  the  years,  we  have  made  a  concerted  effort  to  keep  comparative  cost 
figures  on  representation  by  public  defenders,  private  defenders,  and  appointed 
private  counsel. 

Unfortunately,  we  have  not  been  functioning  long  enough  under  the  amend- 
ments to  the  Act  to  afford  an  entirely  accurate  picture,  but  the  last  full  report 
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period  (Fiscal  Year  1972  as  of  June  30,  1973)  is  adequate.  It  should  be 
observed,  however,  that  the  last  vouchers  to  be  paid  are  often  those  involving 
extended  and  complex  litigation,  and  to  obtain  a  true  picture,  the  studies 
should  be  made  from  a  period  vpherein  all  obligated  funds  -were  expended. 
Since  Fiscal  1972  was  the  first  full  year  in  which  appointed  counsel  were  paid 
at  the  new  rates  ($20.00  per  hour  out  of  court,  $30.00  per  hour  in  court),  and 
the  first  full  year  of  operation  of  this  office  as  a  Federal  Public  Defender 
organization,  it  has  been  used  as  a  period  of  comparison. 

Several  tables  are  attached  which  contain  cost  studies  for  all  courts  of 
appeals  and  district  courts,  the  Court  of  Appeals  for  the  Ninth  Circuit,  the 
Northern  District  of  California,  and  Federal  Public  Defenders.  The  local 
courts  of  the  District  of  Columbia  were  not  counted  in  view  of  their  unique 
caseload  (See  Appendix  A). 

To  equalize  the  comparisons,  the  expenses  of  investigation  were  added  to 
the  compensation  and  expenses  of  appointed  counsel ;  and  the  costs  of  expert 
witnesses  and  interpreters  were  deleted  from  the  Federal  Public  Defender 
budget. 

Average  payments  to  appointed  counsel  in  the  district  courts  for  Fiscal  1972 
were  $297.00,  which  includes  expenses  of  counsel  and  investigative  costs.  Not 
included  within  this  figure  is  the  cost  of  interpreters,  transcripts,  and  expert 
services.  Since  these  expenses  (with  the  exception  of  transcripts)  are  absorbed 
within  the  Federal  Public  Defender  budget,  the  cost  per  case  of  those  repre- 
sented by  private  counsel  as  reported  by  the  Judicial  Conference  (See  Appen- 
dix B)  is  a  partial  figure.  Even  so,  the  comparisons  of  costs  within  those  dis- 
tricts functioning  during  the  fiscal  period  with  Federal  Public  Defender  offices 
is  as  follows ; 


Federal  public 
District  Private  counsel  defender' 

Arizona 

Northern  California 

Eastern  California 

Central  California 

Connecticut 

Southern  Florida 

New  Mexico 

<  In  most  cases,  these  costs  include  the  initial  expense  of  establishing  a  Federal  Public  Defender  Office  during  the  fiscal 
year. 

The  most  recent  report  of  the  Administrative  Office  of  the  U.S.  Courts  to  the 
Judicial  Conference  dated  July  10,  1973,  contains  a  summary  of  costs  of  opera- 
tion for  Federal  Public  Defenders  during  Fiscal  Year  1973 — period  from  July  1, 
1973  through  June  30,  1973.  The  following  table  is  based  upon  an  analysis  of  the 
report : 

Total   cost  Cases  closed         Cost   per  case 

Arizona 

Northern  California 

Eastern  California 

Central  California .._ 

Connecticut 

Southern  Florida _.. 

Western  Missouri 

New  Mexico 


As  can  be  seen,  there  is  a  definite  leveling  off  during  the  second  year  of  opera- 
tion by  Federal  Public  Defenders,  due  to  decreased  operating  costs.  It  should  be 
kept  in  mind  that  these  cost  figures  include  expenses  not  charged  against  private 
appointed  counsel,  such  as  pre-employment  investigations  and  expert  witness 
expenses. 

In  addition,  the  Federal  Public  Defender  costs  include  representation  on  ap- 
peal in  the  Supreme  Court  and  Courts  of  Appeal.  Since  representation  in  the 
api>ellate  courts  by  private  counsel  averages  $648.00  per  case,  these  expenses 


$307.76 

$257.  03 

504.  08 

317.  06 

194.19 

301.93 

298.  48 

224. 81 

399.  03 

923. 85 

476.  05 

369. 64 

290.  20 

574.  34 

5276,913 

1,244 

222.60 

242,606 
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347.  57 

109, 182 

469 

232.  80 

530, 923 

1,782 

297.  94 

87.894 

163 

539.  23 

205,371 

887 

231.  53 

170,777 

1,038 

164.  53 

107,220 

367 

292. 15 
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result  in  a  total  increase  in  cost  per  case  attributable  to  appointed  counsel  within 
the  district. 

Based  upon  a  ratio  of  34  percent  time  spent  in  court,  66  percent  time  spent 
out  of  court,  the  national  average  cost  per  hour  under  the  Criminal  Justice  Act 
is  23.40,  with  an  average  cost  per  case  of  $297.99.  The  net  result  is  a  national 
average  of  12.34  hours  per  case.  This  figure  is  consistent  with  our  experience  over 
the  years,  and  is  compatible  with  a  Federal  Public  Defender  average  of  11  hours 
per  case. 

On  the  other  hand,  the  average  hourly  compensation  for  appeals  is  $20.00,  at  a 
ratio  of  almost  all  time  out  of  court.  Thus  with  the  co.st  at  $648.00,  the  average 
hours  per  appeal  for  private  counsel  is  32.4. 

We  have  found  that  an  overall  annual  caseload  of  125  cases  per  stafE  attorney 
is  ideal  in  federal  courts.  This  figure  is  based  upon  approximately  3  appeals  per 
attorney  per  year.  This  is  derived  from  a  Federal  Public  Defender  appeal  ratio 
of  3  percent,  as  against  a  national  Criminal  Justice  Act  appeal  ratio  of  7  percent. 

Appendix  C  is  a  table  of  estimated  costs  for  a  defender  oflice  by  caseload 
ranges. 

The  following  table  is  illustrative  of  the  available  chargeable  manhours  per 
attorney  per  year.  Studies  have  shown  that  a  lawyer  averages  six  hours  per 
day  billable  time,  and  we  have  found  that  an  accurate  estimate. 

6X5  (hours  per  week) 30 

30X52  (hours  per  year) 1,  560 

Less  holidays:  10X6 60 

1,500 
Less  leave:  10X6 60 

1,440 

Sick  and  miscellaneous  :5X6 30 

Available  hours  (hours  per  year) oi'o  in 

Cases:  122X11  hours 1,  342.  00 

Appeals:  3X32.4  hours 

Total  hours  per  year 1>  439.  20 

These  averages  should  take  into  consideration  that  the  time  per  case  varies 
in  each  district,  dependent  upon  court  location,  calendar  procedures,  and  other 
factors.  For  example,  while  the  time  per  case  for  the  Federal  Public  Defender 
averages  11  hours  in  Northern  California,  the  time  for  appointed  private  coun- 
sel is  20  hours  in  the  same  district. 

Of  some  interest  is  our  analysis  of  appointments  on  appeal  compared  with 
district  court  appointments.  During  Fiscal  Year  1972,  there  were  a  total  of 
32.378  Criminal  Justice  Act  appointments  nationally  (excluding  local  District 
of  Columbia  Courts).  Of  this  total,  2,344,  or  7  percent,  were  appellants.  Simi- 
larly, in  the  Ninth  Circuit,  482  appointments  out  of  8,359  were  for  appeals,  or  6 
percent  of  the  total.  Federal  Public  Defenders  nationally  (a  total  of  eight,  half 
of  which  are  in  the  Ninth  Circuit)  have  an  appeal  ratio  for  Fiscal  Year  1972 
of  2  percent,  or  106  out  of  a  total  of  5,382.  For  Fiscal  Year  1973,  there  were 
200  appeals  out  of  6,816  appointments,  or  3  percent.  These  figures  would  indi- 
cate that  private  appointed  counsel  are  responsible  for  twice  as  many  appeals 
as  Federal  Public  Defenders. 

In  many  districts.  Federal  Public  Defenders  supervise  the  administration 
of  the  Criminal  Justice  Act,  thereby  relieving  the  busy  district  court  of  this 
burden.  This  may  extend  to  maintaining  the  appointment  list ;  monitoring  the 
appointments ;  providing  form  motions,  briefs,  etc. ;  periodic  seminars  for  panel 
members ;  and  processing  all  vouchers  submitted  for  payment. 

The  appointed  private  counsel  thereby  receives  assistance  when  needed,  and 
substantial  time  and  cost  is  saved. 

While  a  quantitative  evaluation  is  relatively  simple,  it  is  a  more  diflBcult 
task  to  evaluate  the  quality  of  representation  by  defender  offices.  A  defender 
office  is.  obviously,  as  good  or  as  bad  as  the  lawyers  who  comprise  it.  Usually, 
such  inadequacies  can  be  corrected  by  carefully  applied  employment  standards 
and  proper  supervision  by  the  Federal  Public  Defender.  Under  the  Criminal 
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Justice  Act,  staff  salaries  are  comparable  to  the  United  States  Attorney's 
Office,  and  we  have  encountered  no  difficulty  in  obtaining  outstanding  lawyers 
to  fill  these  positions.  Lilcewise,  the  Federal  Public  Defender  is  paid  up  to 
approximately  85  percent  of  the  salary  paid  to  the  United  States  Attorney, 
and  this  is  sufficient  to  attract  experienced,  mature  trial  lawyers  to  such  a 
position.  The  only  other  major  factor  which  contributes  to  the  quality  of  rep- 
resentation is  the  maximum  desirable  caseload.  We  have  found  that  offices 
which  are  understaffed  have  little  choice  but  to  reduce  the  quality  of  legal 
services  rendered,  and  when  such  a  condition  continues,  minimum  quality  rep- 
resentation becomes  the  norm.  We  have  been  able  to  maintain  a  good  ratio 
between  staff  and  caseload,  and  thereby  keep  the  standards  as  high  as  possi- 
ble. I  am  sad  to  report  that  some  state  public  defender  offices  have  not  fared 
so  well. 

We  have  found  that  the  major  substantial  advantage  of  a  public  defender 
office  is  the  coordination  possible  in  such  a  setting.  Every  lawyer  has  experi- 
enced the  frustration  of  doing  a  thing  for  the  first  time.  Many  hours  are 
wasted  in  learning  what  not  to  do.  These  wastes  are  minimized  when  experi- 
enced senior  attorneys  are  available  to  guide  the  less  experienced  staff  mem- 
bers, and  the  result  is  a  team  effort  where  the  client  has  the  benefit  of  several 
lawyers  contributing  to  his  representation.  In  addition,  the  constant  contact 
with  the  criminal  justice  system  results  in  a  knowledge  and  expertise  available 
to  the  client  through  the  collective  experience  of  the  defender  office. 

There  are,  naturally,  areas  where  the  background  or  expertise  of  private 
counsel  is  such  that  a  defendant  is  better  served  by  counsel  outside  the 
defender  office.  When  these  situations  arise,  we  make  every  effort  to  obtain  the 
best  representation  available  through  appointment  of  panel  counsel.  It  has 
been  the  policy  of  our  district  court  in  the  administration  of  the  Criminal  Jus- 
tice Act  to  see  that  those  unable  to  afford  adequate  representation  are  given 
the  best  counsel  available.  When  this  is  done,  the  entire  system  of  criminal 
justice  is  benefited  thereby.  The  quality  of  defense  available  to  the  poor  has 
been  the  weakest  link  in  our  system  for  too  long.  Through  the  Criminal  Jus- 
tice Act  we  have  taken  strides  to  overcome  this  deficiency.  There  are  many 
areas  left  where  the  quality  of  justice  is  strained.  The  poor  and  the  ignorant 
have  found  our  judicial  system  insensitive  to  many  of  their  needs.  When  they 
find  that  their  grievances  will  not  be  resolved  in  courts  of  law,  where  they  are 
given  a  fair  opportunity  to  be  heard,  they  will  inevitably  take  their  com- 
plaints, real  or  fanciful,  to  the  streets.  We  cannot  let  that  happen. 

Appendix  A. — Criminal  Justice  Act  Appointments  Nationally  for  Fiscal 
Year  1972  as  of  June  30,  1972  (Excluding  Local  District  of  Columbia 
Courts) 

Number  of  Appointments: 

Courts  of  appeals 2,  344 

District  courts 30,  034 

Total 32,  378 

Number  of  counsel  paid: 

Courts  of  appeals 1,  747 

District  courts 25,  943 

Total 27,  690 


Compensation  paid: 
Courts  of  Appeals: 

Hours  in  court,  1,800 $54,  013.  70 

Hours  out  of  court,  52,700 1,  054,  004.  15 

Total  hours,  54,500 1,  108,  017.  85 

District  courts: 

Hours  in  court,  110,127 3,  303,  798.  23 

Hours  out  of  court,  209,338 4,  186,  754.  03 

Total  hours,  319,465 7,  490,  552.  26 

Total  compensation  paid 8,  598,  570.  11 
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Counsel  expenses: 

Courts  of  appeals $103,  097.  61 

District  courts 155,  362.  09 

Total 258,459.70 

Total  paid  to  counsel: 

Courts  of  appeals 1,  211,  115.  46 

District  courts 7,  645,  914  35 

Total 8,857,029.81 

Investigative  expenses : 

Courts  of  appeals 216.  40 

District  courts 84,  810.  37 

Total 85,026.  77 

Total  cost  (excluding  transcripts,  expert  witnesses,  etc.) : 

Courts  of  appeal 1»  211,  331.  86 

District  courts 7,  730,  724.  72 

Total 8,  942,  056.  58 

Cost  per  case  (excluding  transcripts,  experts,  etc.) : 

Courts  of  appeals 693.  38 

Compensation  only 634.  24 

District  courts 297.  99 

Compensation  only 288.  73 

Average  time  per  case  in  district  court hours.  _     12.  34 

Average  cost  per  hour $23.  40 

Percentage  of  time  spent  in  district  court percent..  34 

Percentage  of  time  spent  out  of  district  court percent..  66 

Average  time  per  case  in  courts  of  appeals hours..     31.  71 

Average  cost  per  hour $20 

Percentage  of  time  spent  in  court  of  appeals percent..  3 

Percentage  of  time  spent  out  of  court  of  appeals percent .  .  97 

Ratio  of  case  types: 

Criminal  cases  (including  juveniles) percent..  84 

Appeals  from  all  types percent..  7 

All  other  types  of  cases percent..  9 


Criminal  Justice  Act  Appointments  in  the  Ninth  Circuit  for  Fiscal  Year 

1972  AS  OF  June  30,  1973 
Number  of  appointments: 

Court  of  appeals 482 

District  courts '>  877 

t  

Total 8,359 

Number  of  counsel  paid: 

Court  of  appeals 4^5 

District  courts ';  054 

Total 7,479 

Compensation  paid: 
Court  of  appeals: 

Hours  in  court,  504 $15,  113.  50 

Hours  out  of  court,  15,  227 304,  547.  00 

Total  hours,  15,731 319,  660.  50 

District  courts : 

Hours  in  court,  25,064 751,  918.  39 

Hours  out  of  court,  55,  215 1,  104,  290.  58 

Total  hours,  80,279 1,  856,  208.  97 

Total  compensation  paid 2,  175,  869.  47 
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Counsel  expenses: 

Court  of  appeals $19,  250.  79 

District  courts 45,  717.  46 

Total 64,  968.  25 

Total  paid  to  counsel: 

Court  of  appeals 338,  911.  29 

District  courts 1,  901,  926.  43 

Total 1,  940,837.  72 

Investigative  expenses: 

Court  of  appeals 216.  40 

District  courts 55,  934.  20 

Total 56,  150.  60 

Total  cost  (Excluding  transcripts,  expert  witnesses,  etc) : 

Court  of  appeals 339,  127.  69 

District  courts 1,  957,  860.  63 

Total 2,296,988.  32 

Cost  per  case  (excluding  transcripts,  experts,  etc.) : 

Court  of  appeals 797.  95 

District  courts 277.  55 

Average    time    per    case    in    district    court hours..  11.  36 

Average  cost  per  hour $23.  10 

Percentage  of  time  spent  in  district  court percent __  31 

Percentage  of  time  spent  out  of  district  court percent.  _  69 

Average  time  per  case  in  court  of  Appeals hours __  37.  61 

Average  cost  per  hour $20 

Percentage  of  time  spent  in  court  of  appelas percent.  .  3 

Percentage  of  time  spent  out  of  court  of  appeals percent..  97 

Ratio  of  case  types: 

Criminal  cases  (including  juveniles) percent..  78 

Appeals   from    all    types percent..  6 

All  other  types  of  cases  ^ percent..  16 

'  Percentage  inflated  by  high  number  of  material  witness  appointments  in  the 
Southern  District  of  California 

Criminal  Justice  Act  Appointments  in  the  Northern  District  of  Cali- 
fornia FOR  Fiscal  Year  1972  as  of  June  30,  1973 

Number  of  appointments 741 

Number  of  counsel  paid 721 

Compensation  paid: 

Hours  in  court,  3,523 $105,  700.  33 

Hours  out  of  court,  11,374 227,  486.  33 

Total  hours,  14,897 333,  186.  66 

Counsel  expenses 9,  561.  99 

Total  paid  to  counsel 342,  748.  65 

Investigative  expenses 20,  693.  29 

Total  cost  (excluding  transcripts,  expert  witnesses,  et  cetera).     363,  441.  94 

Cost  per  case 504.  08 

Cost  per  case  (compensation  only) 462.  12 

Percentage  of  time  spent  in  court percent .  .  24 

Percentage  of  time  spent  out  of  court percent.  .  76 

Average  time  per  case  in  district  court hours.  .  20.  63 

Average  cost  per  hour $22.  40 

Ratio  of  case  types: 

Criminal  cases  (including  juveniles) percent.  _  97 

Other  types percent..  3 
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INSTRUCTIONS  FOR  COMPLETION  OF  CJA  20 


APPOINTMENT 


Name  of  Court:  Check  the  kind  of  court  {e.g..  Magistrate,  District,  Appeals)  or  Panel  (e.g.. 
Parole  Board).  For:  Complete  the  name  of  the  court  (e.g..  Northern  District  of 
California)  or  Panel.  At:  Give  the  place  (e.g.,  San  Francisco). 

In  the  case  of:  If  it  is  a  civil  case  (e.g.  NARA,  2255)  show  name  of  petitioner  on  first  line 
and  respondent  on  second  line.  If  it  is  a  criminal  case  show  "U.S."  or  the  State's  name 
on  the  first  line  and  defendant's  name  on  second.  If  it  is  a  criminal  multiple  defendant 
case,  just  show  the  name  of  the  defendant  who  is  the  "person  represented"  (if  "person 
represented"  is  not  a  defendant,  show  the  first  named  defendant  in  the  court's  recording 
of  the  case). 

Proceeding:  Show  the  proceeding  {e.g.  "preliminary  hearing,"  "trial,"  etc.)  for  which  the 
appointment  of  counsel  was  made.  If  initial  appointment  was  for  something  other  than 
a  court  proceeding  briefly  describe  it  (e.g.  "probation  revocation  hearing",  or 
"accompanied  defendant  and  advised  him  at  police  line  up",  etc.) 

Charge/Offense:  Give  the  major  offense(s)  with  which  the  defendant  is  charged.  Check  the 
Felony  or  Misdemeanor  box  and  show  the  U.S.  Code  or  State  penal  statutes  applicable  to 
the  offense. 

Person  Represented:  Give  the  name  of  the  person  for  whom  representation  is  being 
provided.  If  this  name  already  appears  above  {e.g.,  where  the  person  is  the  defendant 
named  in  the  case)  simply  check  the  box  marked  PL  or  DF,  as  appropriate.  Check  the 
category  box(es)  which  most  accurately  characterize^)  the  legal  role  of  the  "person 
represented".  For  example,  if  he  is  a  17  year-old  defendant  In  a  criminal  case  check 
Defendant-Juvenile  box. 


AND  AUTHORITY  TO  PAY 
DEFENSE  COUNSEL 


Location  No:  Obtain  location  number  from 
Clerk  of  Court 

Docket  No:  Show  docket  number  assigned  by 
court(s)  in  which  case  involving  "person 
represented"  is  docketed.  If  services  for 
which  payment  is  claimed  on  this  voucher 
were  provided  both  in  Magistrate  and 
District  Court  show  both  docket  numbers. 
If  no  number  has  been  assigned,  so  state. 

Voucher  No:  This  pre-prmted  number  should 
always  be  referred  to  in  any  inquiry. 


THE  COURT  ORDER 


Check  the  box  indicating  which  of  the 
various  appointive  actions  permitted  under 
18  use  3006A(b)  and  (c)  is  being  taken: 
e.g..  Appointing  Counsel;  Ratifying  Prior 
Service;  Extending  Appointment  for 
Appeal;  or  Substituting  Counsel.  For 
substitutions,  give  the  name  and  date  of 
appointment  of  prior  counsel. 


CERTIFICATION  OF 
ATTORNEY/PAYEE 


The  main  purpose  of  this  section  is  to 
determine  whether  counsel  has  received 
any  payments  from  or  on  behalf  of  the 
defendant  for  services  provided.  (This 
would  Include  paym"nts  under  CJA  for 
services  previously  vc  hered  and  paid.) 
Under  18  USC  3006A(f),  a 
court-appointed  attorney  nay  not  accept 
any  payments  or  promise  o'  jayment  from 
or  on  behalf  of  a  defendant  unless 
authorized  by  the  court  on  CJA  Form  7. 


VOUCHER  FOR  SERVICES  AND  EXPENSES 


I.  In  Open  Court:  On  the  applicable  lines  A  thru  H  enter  the  dates  and  actual  time  spent 
(except  travel  time)  in  hours  and  tenths  of  hours.  The  rates  per  hour,  both  for  "in 
court"  and  "out  of  court"  service,  should  not  exceed  the  rates  authorized  by  the  plan 
of  the  court.  Consult  with  clerk  of  the  court.  Show  total  "In  Court"  hours  claimed 
and  multiply  by  "Rate  per  hour"  to  obtain  total  dollars  claimed  for  "In  Court"  time. 
II.  Out  Of  Court:  Complete  according  to  instruction  above  for  "In  Court"  time,  except 
that  dates  need  not  be  shown  unless  specifically  requested  by  the  court  concerned.  On 
line  E  note  that  travel  time  during  normal  business  hours  is  compensable,  and  that 
travel  time  to  and  from  court  {or  the  place  where  service  ts  given)  cannot  be  claimed  if 
the  round  trip  took  less  than  one  hour. 
Ml.  Itemized  Expenses:  Itemize  any  out-of-pocket  expenses  incurred  incident  to  the 
lepresentalion.  Travel  by  privately  owned  automobile  should  be  claimed  at  the  rate  of 
10  cents  per  mile,  plus  parking  fees,  ferry  fares,  and  bridge,  road  and  tunnel  tolls.  Do 
not  include  an  allocated  part  of  general  office  overhead  such  as  rent,  telephone  service, 
and  secretarial  help,  nor  items  of  a  personal  nature.  Do  not  include  the  cost  o\  printing 
briefs.  However,  the  cost  of  mimeographing  or  photocopying  typewritten  briefs  is 
allowable.  Do  not  include  investigative,  expert  or  other  services  allowable  under  18 
USC  3006A(e).  The  organization  or  person  rendering  such  services  should  file  a  claim 
on  CJA  21. 


if  attorney  elects  to  pay  a  court  reporter  or  court  reporting  service 
directly,  the  attorney  may  claim  reimbursement  on  this  voucher  providing  he  has 
obtained  authorization  and  furnished  the  required  receipt. 


Payment  Approval:  The  claim  made  for  compensation  forservices  rendered  and/or  reimbursement  for  expenses  incurred  must  be  reviewed  both 
for  reasonableness  and  for  compliance  with  the  CJA  and  other  applicable  regulations,  by  the  court  in  which  —  or  on  whose  behalf  —  services  of 
appointed  counsel  were  rendered.  After  review,  the  amount  approved  will  be  entered  In  the  space  provided.  If  the  compensation  for  services 
claimed  is  m  excess  of  the  statutory  limitations,  and  if  the  judge  or  magistrate  certifies  (by  encircling  the  word  certified  in  the  "amount 
approved/certified"  block)  that  the  services  were  rendered  in  a  case  involving  extended  or  complex  representation  and  the  excess  payment  is 
necessary  to  provide  fair  compensation,  the  claim  may  be  referred  to  the  chief  judge  of  the  cour*  of  appeals  for  approval  under  18  USC 
3006A(d){3).  If  approval  is  granted,  the  chief  judge  of  the  court  of  appeals  will  indicate  the  amount  he  approves  in  the  "amount  approved" 
block.  If  approval  is  not  granted,  the  claim  will  be  paid  up  to  the  statutory  limit  for  compensation  and  whatever  expenses  were  Included  in  tde 
amount  certified  block. 

Name  of  member  of  the  bar  appointed:  In  the  oval  ?'  aped  box  {designed  for  window  envelope  mai'ing  c'  payee's  chock)  at  the  bottom  of  the 
form,  the  name  of  the  appointed  counsel,  his  organization,  and  the  address  to  which  payment  shcjld  be  mailed,  must  be  clearly  printed  or 
typed.  Show  the  ZIP  code.  Check  the  appropriate  box  to  show  if  counsel  is  a  private  attorney  o-  ono  furnished  by  an  organization.  Give 
counsel's  phone  number. 


DISPOSITION 

OF  FORM  CJA  20 

CCFiES 

COPY 

DISPOSITION                                                                                    1 

PRIOR  TO  VOUCHER  APPROVAL 

]  AFTER  SERVICE  RENDERED  &  VOUCHER  APPROVED   1 

1  -  Wh.te 

Tu'n7°^^  ^"°;^°^ 

Mailed  to  Administrative  Ottice  Dy  clerk's  office 

2  -  Wh.te 

Retained  in  court's  files 

3  -  Canary 

Retained  by  Attorney 

4  -  P.nk 

Courts  as  soon  as  appo.nrment  made                                                            1 

5  -  Green 

F.led  .n  court  clerk's  off.ce  as  soon  as  appc 

Intment  made                                                                                                           | 

INSTRUCTION  TEAR  SHEET  -   Remove  before  typing  form 
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CJA  20      Appointment  &  Voucher  for  Counseling  Services 


1  -  April  1971 


APPOINTMENT 


AND  AUTHORITY  TO  PAY  DEFENSE  COUNSEL 


7S^ 


LOCATION  NUMBER 


c 


PROCEEDING  ( 


RGE/OFFENSE ( 


RESENTED  (Show  » 


2  a  DetendBni  -  Juven.le 

3  a  Appallsni 

4  Q  Probst'on  Violator 

5  a  Parola  Vtolator 

6  D  Habeas  Pet.tioosr 

7  D  2255  Petitioner 

8  D  Material  W>tness 

9  D  Other  (Specify  Below) 


(   °' 

>CKET  NUMBERS     ^ 

Mag 

str.I. 

r 

let  Courl 

t  Of  ABP..I. 

/^    VOUCHER  NUMBER  ~ 


380677 


COURT  ORDER 


FOR  SERVICES  &  EXPENSES  VOUCHERS  BELOW 


a     APPOINTING  COUNSEL 

ING  PRIOR  SERVICE 
D     EXTENDING  APPOINTMENT  FOF 

D    SUBSTITUTING  COUNSEL 
(name  of  prior  couns 


tN  OPEN  COURT 

A.  ARRAIGNMENT  Sr/OH  PL 

B.  MOTIONS  &   REQUESTS 
C  BAIL  HEARINGS 

D  SENTENCE    HEARINGS 

E.  TRIAL 

F.  REVOCATION  HEARING! 

G.  APPEALS  COURT 

H,  OTHER   (Specify  below) 


11 


TOTAL  "IN  COURT"  HOURS 


II  OUT  OF  COURT 

A.  INTERVIEWS  &  CONFERENCES 

B.  OBTAINING  &  REVIEWING  RECORDS 

C.  LEGAL  RESEARCH  &  BRIEF  WRITING 

O-    INVESTIGATIVE  &  OTHER  WORK  (Specifyl 


TOTAL  "OUT  OF  COURT"  HOURS      | |  ^  $   L 

TOTAL  COMPENSATION  FOR  "IN  COURT  &  OUT  OF  COURT"  TIME  ►►$   L 
III     ITEMIZED  EXPENSES  (Specify,  p«  Iniuuction  shxtl  AMT    PER  ITEM 


TOTAL  ITEMIZED  EXPENSES        ►  S  | 
TOTAL  COMPENSATION  &  EXPENSES^  ^S 


NET  AMOUNT  CLAIMED  1^1^ !►$  L. 


•  s 


L  Payment  .n  excess  of  statuton 


RIVATE    ATTORNEY 

IISHED   BY  PHONE  NO. 

J  COMMUNITY  DEFENDER  ORGANIZATION 
J  BAR  ASSOCIATION  OR  LEGAL  AID  AGENCY 

OiL  SECURITY   NO. 


VOUCHE 
NUMBE 


T\  380677 


AT  TIME  OF  APPOINTMENT 

PLEASE  TYPE  OR 

PRINT  CLEARLY  THE  NAME  OF 

ATTORNEY  OR  ORGANIZATION 

(PAYEE)  AND  THE  ADDRESS  TO 

WHICH  CHECK  SHOULD 

BE  MAILED 


COPY  1    -   MAIL  TO  ADMINISTRATIVE  OFFICE  AFTER  SERVICE  RENDERED 
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(Slip  Opinion) 


NOTE  :  Where  It  Is  deemed  desirable,  a  syllabus  (headnote)  'will 
be  released,  as  Is  being  done  in  connection  with  this  case,  at  the  time 
the  opinion  is  issued.  The  syllabus  constitutes  no  part  of  the  opinion 
of  the  Court  but  has  been  prepared  by  the  Reporter  of  Decisions  for 
the  convenience  of  the  reader.  See  United  States  v.  Detroit  Lumber 
Co.,  200  U.S.  321,  337. 

SUPREME  COURT  OF  THE  UNITED  STATES 


Syllabus 
ARGERSINGER  v.  HAMLIN,  SHERIFF 

CERTIORARI  TO  THE  SUPREME  COURT  OF  FLORIDA 

No.  70-5015.    Argued  December  6,  1971— Reargued  February  28, 
1972— Decided  June  12,  1972 

The  right  of  an  indigent  defendant  in  a  criminal  trial  to  the  assist- 
ance of  counsel,  which  is  guaranteed  by  the  Sixth  Amendment  as 
made  applicable  to  the  States  by  the  Fourteenth,  Gideon  v.  Wain- 
wright,  372  U.  S.  335,  is  not  governed  by  the  classification  of  the 
offense  or  by  whether  or  not  a  jury  trial  is  required.  No  accused 
may  be  deprived  of  his  liberty  as  the  result  of  any  criminal  prose- 
cution, whether  felony  or  misdemeanor,  in  which  he  was  denied 
the  assistance  of  counsel.  In  this  case,  the  Supreme  Court  of 
Florida  erred  in  holding  that  petitioner,  an  indigent  who  was  tried 
for  an  offense  punishable  by  imprisonment  up  to  six  months,  a 
$1,000  fine,  or  both,  and  given  a  90-day  jail  sentence,  had  no  right 
to  court-appointed  counsel,  on  the  ground  that  the  right  extends 
only  to  trials  "for  nonpetty  offenses  punishable  by  more  than  six 
months  imprisonment."     Pp.  2-14. 

236  So.  2d  442,  reversed. 

Douglas,  J.,  delivered  the  opinion  of  the  Court,  in  which  Bren- 
NAN,  Stewart,  White,  Marshall,  and  Blackmun,  JJ.,  joined. 
Brennan,  J.,  filed  a  concurring  opinion,  in  which  Douglas  and 
Stewart,  JJ.,  joined.  Bur(;ek,  C.  J.,  filed  an  opinion  concurring  in 
the  result.  Powell,  J.,  filed  an  opinion  concurring  in  the  result,  in 
which  Rehnquist,  J.,  joined. 
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NOTICE  :  This  opinion  Is  subject  to  formal  revision  before  publication 
In  the  preliminary  print  of  the  United  States  Reports.  Readers  are  re- 
quested to  notify  the  Reporter  of  Decisions,  Supreme  Court  of  the 
United  States,  Washington,  D.C.  20543,  of  any  typographical  or  other 
formal  errors,  in  order  that  corrections  may  be  made  before  the  pre- 
liminary print  goes  to  press. 

SUPREME  COUET  OF  THE  UNITED  STATES 


No.  70-5015 


Jon    Richard    Argersinger, ' 
Petitioner, 

V.  } 

Raymond  Hamlin,  Sheriff, 
Leon  County,  Florida. 


On  Writ  of  Certiorari  to  the 
Supreme  Court  of  Florida. 


[June  12,  1972] 

Mr.  Justice  Douglas  delivered  the  opinion  of  the 
Court. 

Petitioner,  an  indigent,  was  charged  in  Florida  with 
carrying  a  concealed  weapon,  an  offense  punishable  by 
imprisonment  up  to  six  months  and  a  $1,000  fine.  The 
trial  was  to  a  judge  and  petitioner  was  unrepresented  by 
counsel.  He  was  sentenced  to  serve  90  days  in  jail  and 
brought  this  habeas  corpus  action  in  the  Florida  Supreme 
Court,  alleging  that,  being  deprived  of  his  right  to  counsel, 
he  was  unable  as  an  indigent  layman  properly  to  raise  and 
present  to  the  trial  court  good  and  sufficient  defenses  to 
the  charges  for  which  he  stands  convicted.  The  Florida 
Supreme  Court  by  a  four-to-three  decision,  in  ruling  on 
the  right  to  counsel,  followed  the  line  we  marked  out  in 
Duncan  v.  Louisiana,  391  U.  S.  145,  159,  as  respects  the 
right  to  trial  by  jury  and  held  that  the  right  to  court- 
appointed  counsel  extends  only  to  trials  "for  nonpetty 
offenses  punishable  by  more  than  six  months  imprison- 
ment."    236  So.  2d  442, .' 

^  For  a  survey  of  the  opinions  of  judges,  prosecutors,  and  defenders 
concerning  the  right  to   counsel  of  persons   charged  with  misde- 
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The  case  is  here  on  a  petition  for  certiorari  which 
we  granted.     404  U.  S.  .     We  reverse. 

The  Sixth  Amendment,  which  in  enumerated  situations 
has  been  made  apphcable  to  the  States  by  reason  of  the 
Fourteenth  Amendment  (see  Duncan  v.  Louisiana,  supra; 
Washington  v.  Texas,  388  U.  S.  14;  Klopfer  v.  North 
Carolina,  386  U.  S.  213;  Pointer  v.  Texas,  380  U.  S.  400; 
Gideon  v.  Wainwright,  372  U.  S.  335;  and  In  re  Oliver, 
333  U.  S.  257),  provides  specified  standards  for  "all 
criminal  prosecutions." 

One  is  the  requirement  of  a  "public  trial."  hi  re 
Oliver,  supra,  held  that  the  right  to  a  "public  trial" 
was  applicable  to  a  state  proceeding  even  though  only 
a  60-day  sentence  was  involved.     333  U.  S.,  at  272. 

Another  guarantee  is  the  right  to  be  informed  of  the 
nature  and  cause  of  the  accusation.  Still  another,  the 
right  of  confrontation.  Pointer  v.  Texas,  supra.  And 
another,  compulsory  process  for  obtaining  witnesses  in 
one's   favor.     Washington   v.    Texas,   supra.     We   have 


meanors,  see  I  Silverstein,  Defense  of  the  Poor  in  Criminal  Cases 
in  American  State  Courts,  pp.  127-135   (1965). 

A  review  of  federal  and  state  decisions  following  Gideoyx  is  con- 
tained in  Comment,  Right  to  Counsel;  The  Impact  of  Gideon  v. 
Wainwright  in  the  Fifty  States,  3  Creighton  L.  Rev.  103   (1970). 

Twelve  States  provide  counsel  for  indigents  accused  of  "serious 
crime"  in  the  misdemeanor  category.    Id.,  pp.  119-124. 

Nineteen  States  provide  for  the  appointment  of  counsel  in  most 
misdemeanor    cases.    Id.,    pp.    124-133.    One    of   these    is    Oregon 

whose  Supreme  Court  said  in  Application  of  Stevenson,  Ore. 

,  458  P.  2d  414,  418,  "If  our  objective  is  to  insure  a  fair  trial 

in  every  criminal  prosecution,  the  need  for  counsel  is  not  deter- 
mined by  the  seriousness  of  the  crime.  The  assistance  of  counsel 
will  best  avoid  conviction  of  the  innocent — an  objective  as  im- 
portant in  the  municipal  court  as  in  a  court  of  general  jurisdiction." 

California's  requirement  extends  to  traffic  violations.  Blake  v. 
Municipal  Court,  242  Cal.  App.  2d  857. 

Overall,  31  States  have  now  extended  the  right  to  defendants 
charged  with  crimes  less  serious  than  felonies.  Comment,  Right 
to  Counsel,  supra,  at  134. 
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never  limited  these  rights  to  felonies  nor  to  lesser  but 
serious  offenses. 

In  Washington  v.  Texas,  supra,  we  said,  "We  have 
held  that  due  process  requires  that  the  accused  have 
the  assistance  of  counsel  for  his  defense,  that  he  be 
confronted  with  the  witnesses  against  him,  and  that  he 
have  the  right  to  a  speedy  and  public  trial."  388  U.  S., 
at  18.  Respecting  the  right  to  a  speedy  and  public 
trial,  the  right  to  be  informed  of  the  nature  and 
cause  of  the  accusation,  the  right  to  confront  and  cross- 
examine  witnesses,  the  right  to  compulsory  process  for 
obtaining  witnesses,  it  was  recently  stated,  "It  is  simply 
not  arguable  nor  has  any  court  ever  held,  that  the  trial 
of  a  petty  offense  may  be  held  in  secret,  or  without  notice 
to  the  accused  of  the  charges,  or  that  in  such  cases  the 
defendant  has  no  right  to  confront  his  accusers  or  to 
compel  the  attendance  of  witnesses  in  his  own  behalf." 
Junker,  The  Right  to  Counsel  in  Misdemeanor  Cases, 
43  Wash.  L.  Rev.  685,  705  (1968). 

District  of  Columbia  v.  Clawans,  300  U.  S.  617,  illus- 
trates the  point.  There,  the  offense  was  engaging  with- 
out a  license  in  the  business  of  dealing  in  secondhand 
property,  an  offense  punishable  by  a  fine  of  $300  or 
imprisonment  for  not  more  than  90  days.  The  Court 
held  that  the  offense  was  a  "petty"  one  and  could  be 
tried  without  a  jury.  But  the  conviction  was  reversed 
and  a  new  trial  ordered,  because  the  trial  court  had  preju- 
dicially restricted  the  right  of  cross-examination,  a  right 
guaranteed  by  the  Sixth  Amendment. 

The  right  to  trial  by  jury,  also  guaranteed  by  the 
Sixth  Amendment  by  reason  of  the  Fourteenth,  was 
limited  by  Duncan  v.  Louisiana,  supra,  to  trials  where 
the  potential  punishment  was  imprisonment  of  six 
months  or  more.  But  as  the  various  opinions  in  Bald- 
win V.  New  York,  399  U.  S.  66,  make  plain,  the  right  to 
trial  by  jury  has  a  different  genealogy  and  is  brigaded 
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with  a  system  of  trial  to  a  judge  alone.     As  stated  in 
Duncan: 

"Providing  an  accused  with  the  right  to  be  tried 
by  a  jury  of  his  peers  gave  him  an  inestimable  safe- 
guard against  the  corrupt  or  overzealous  prosecutor 
and  against  the  complaint,  biased,  or  eccentric  judge. 
If  the  defendant  preferred  the  common-sense  judg- 
ment of  a  jury  to  the  more  tutored  but  perhaps 
less  sympathetic  reaction   of  the  single  judge,  he 
was  to  have  it.     Beyond  this,  the  jury  trial  provi- 
sions in  the  Federal  and  State  Constitutions  reflect 
a  fundamental  decision  about  the  exercise  of  offi- 
cial power — a  reluctance  to  entrust  plenary  powers 
over  the  life  and  liberty  of  the  citizen  to  one  judge 
or  to  a  group  of  judges.     Fear  of  unchecked  power, 
so  typical  of  our  State  and  Federal  Governments  in 
other  respects,  found  expression  in  the  criminal  law 
in  this  insistence  upon  community  participation  in 
the  determination  of  guilt  or  innocence.     The  deep 
commitment  of  the  Nation  to  the  right  of  jury  trial 
in  serious  criminal  cases  as  a  defense  against  arbi- 
trary law  enforcement  qualifies  for  protection  under 
the  Due  Process  Clause  of  the  Fourteenth  Amend- 
ment,   and    must    therefore    be    respected    by    the 
States."     391  U.  S.,  at  156. 
While    there    is   historical    support   for    limiting   the 
"deep  commitment"  to  trial  by  jury  to  "serious  crim- 
inal cases,"  '  there  is  no  such  support  for  a  similar  limita- 
tion on  the  right  to  assistance  of  counsel: 

"Originally,  in  England,  a  person  charged  with 
treason  or  felony  was  denied  the  aid  of  counsel, 


2  See  Frankfurter  k  Corcoran,  Petty  Offenses  and  the  Constitu- 
tional Guaranty  of  Trial  by  Jury,  39  Harv.  L.  Rev.  917,  980-982 
(1926);  Jaynes  v.  Ueadley,  410  F.  2d  325,  331.  Cf.  Kaye,  Petty 
Offenders  Have  No  Peers,  26  U.  Chi.  L.  Rev.  245  (1959). 
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except  in  respect  of  legal  questions  which  the  ac- 
cused  himself   might   suggest.     At   the   same   time 
parties  in  civil  cases  and  persons  accused  of  mis- 
demeanors were  entitled  to  the  full  assistance  of 
counsel.     ...   [It]  appears  that  in  at  least  twelve 
of   the   thirteen   colonies   the   rule   of   the   English 
common  law,  in  the  respect  now  under  considera- 
tion, had  been  definitively  rejected  and  the  right 
to  counsel  fully  recognized  in  all  criminal  prosecu- 
tions, save  that  in  one  or  two  instances  the  right 
was  limited  to  capital  offenses  or  to  the  more  serious 
crimes  .  .  .  ."    Powell  v.  Alabama,  287  U.  S.   60 
and  64-65. 
The   Sixth   Amendment   thus  extended   the   right   to 
counsel  beyond  its  common-law  dimensions.     But  there 
is  nothing  in  the  language  of  the  Amendment,  its  history, 
or  in  the  decisions  of  this  Court,  to  indicate  that  it  was 
intended  to  embody  a  retraction  of  the  right  in  petty 
offenses  wherein  the  common  law  previously  did  require 
that  counsel  be  provided.     See  James  v.  Headley,  410 
F.  2d  325,  332  n.  9. 

We  reject,  therefore,  the  premise  that  since  prosecu- 
tions for  crimes  punishable  by  imprisonment  for  less  than 
six  months  may  be  tried  without  a  jury,  they  may  always 
be  tried  without  a  lawyer. 

The  assistance  of  counsel  is  often  a  requisite  to  the 
very  existence  of  a  fair  trial.  The  Court  in  Powell  v. 
Alabama,  supra,  68-69 — a  capital  case — said: 

"The  right  to  be  heard  would  be,  in  many  cases,  of 
little  avail  if  it  did  not  comprehend  the  right  to  be 
heard  by  counsel.  Even  the  intelligent  and  edu- 
cated layman  has  small  and  sometimes  no  skill  in 
the  science  of  law.  If  charged  with  crime,  he  is 
incapable,  generally,  of  determining  for  himself 
whether  the  indictment  is  good  or  bad.     He  is  un- 
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familiar  with  the  rules  of  evidence.  Left  without 
the  aid  of  counsel  he  may  be  put  on  trial  without 
a  proper  charge,  and  convicted  upon  incompetent 
evidence,  or  evidence  irrelevant  to  the  issue  or  other- 
wise inadmissible.  He  lacks  both  the  skill  and 
knowledge  adequately  to  prepare  his  defense,  even 
though  he  have  a  perfect  one.  He  requires  the 
guiding  hand  of  counsel  at  every  step  in  the  pro- 
ceedings against  him.  Without  it,  though  he  be 
not  guilty,  he  faces  the  danger  of  conviction  be- 
cause he  does  not  know  how  to  establish  his  inno- 
cence. If  that  be  true  of  men  of  intelligence,  how 
much  more  true  is  it  of  the  ignorant  and  illiterate, 
or  those  of  feeble  intellect." 

In  Gideon  v.  W ainwright ,  supra  (overruling  Belts  v. 
Brady,  316  U.  S.  455),  we  dealt  with  a  felony  trial. 
But  we  did  not  so  limit  the  need  of  the  accused  for  a 
lawyer.     We  said: 

".  .  .  in  our  adversary  system  of  criminal  justice, 
any  person  haled  into  court,  who  is  too  poor  to  hire 
a  lawyer,  cannot  be  assured  a  fair  trial  unless  coun- 
sel is  provided  for  him.  This  seems  to  us  to  be  an 
obvious  truth.  Governments,  both  state  and  fed- 
eral, quite  pro])erly  spend  vast  sums  of  money  to 
establish  machinery  to  try  defendants  accused  of 
crime.  Lawyers  to  prosecute  are  everywhere  deemed 
essential  to  protect  the  public's  interest  in  an  or- 
derly society.  Similarly,  there  are  few  defendants 
charged  with  crime,  few  indeed,  who  fail  to  hire 
the  best  lawyers  they  can  get  to  prepare  and  ]:)resent 
their  defenses.  That  government  hires  lawyers  to 
prosecute  and  defendants  who  have  the  money  liire 
lawyers  to  defend  are  the  strongest  indications  of 
the  widespread  belief  that  lawyers  in  criminal  courts 
are    necessities,    not    luxuries.     The    right    of    one 
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charged  with  crime  to  counsel  may  not  be  deemed 
fundamental   and   essential  to   fair   trials   in   some 
countries,  but  it  is  in  ours.     From  the  very  begin- 
ning, our  state  and  national  constitutions  and  laws 
have  laid  great  emphasis  on  procedural  and  sub- 
stantive safeguards  designed  to  assure  fair  trials  be- 
fore impartial  tribunals  in  which  every  defendant 
stands  equal  before  the  law.     This  noble  ideal  can- 
not be  realized  if  the  poor  man  charged  with  crime 
has  to  face  his  accusers  without  a  lawyer  to  assist 
him."     372  U.  S.,  at  344.^ 
Both  Powell  and  Gideon  involved  felonies.     But  their 
rationale  has  relevance  to  any  criminal  trial,  where  an 
accused  is  deprived  of  his  liberty.     Powell  and  Gideon 
suggest  that  there  are  certain  fundamental  rights  appli- 
cable to  all  such  criminal  prosecutions,  even  those,  such 
as  In  re  Oliver,  supra,  where  the  penalty  is  60  days' 
imprisonment: 

"A  person's  right  to  reasonable  notice  of  a  charge 
against  him,  and  an  opportunity  to  be  heard  in  his 
defense — a  right  to  his  day  in  court — are  basic  in 
our  system  of  jurisprudence;  and  these  rights  in- 
cluded, as  a  minimum,  a  right  to  examine  the  wit- 
nesses against  him,  to  offer  testimony,  and  to  be 
represented  by  counsel."  333  U.  S.,  at  273  (em- 
phasis supplied). 
The  requirement  of  counsel  may  well  be  necessary 
for  a  fair  trial  even  in  a  petty  offense  prosecution.     We 

3  See  also  Johnson  v.  Zerbst,  304  U.  S.  458,  462-463: 
"[The  Sixth  Amendmont]  embodies  a  realistic  recognition  of  the 
obvious  truth  that  the  average  defendant  does  not  have  the  pro- 
fessional legal  skill  to  protect  himself  when  brought  before  a  tri- 
bunal with  power  to  take  his  life  or  liberty,  wherein  the  prosecution 
is  represented  by  exjierienced  and  learned  counsel.  Tliat  which  is 
simple,  orderly  and  necessary  to  the  lawyer,  to  the  untrained  layman 
may  appear  intricate,  comjilex  and  mysterious." 
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are  by  no  means  convinced  that  legal  and  constitutional 
questions  involved  in  a  case  that  actually  leads  to  im- 
l)risoninent  even  for  a  brief  j^eriod  are  any  less  complex 
than  when  a  i)erson  can  be  sent  off  for  six  months  or  more. 
See,  e.  g.,  Powell  v.  Texas,  392  U.  S.  514;  Thompson  v. 
Louisville,  362  U.  S.  199;  Shuttlesworth  v.  Birmingham, 
382  U.  S.  87. 

The  trial  of  vagrancy  cases  is  illustrative.  While  only 
brief  sentences  of  imprisonment  may  be  imposed,  the 
cases  often  bristle  with  thorny  constitutional  questions. 
See  Papachristou  v.  Jacksonville,  404  U.  S. . 

In  re  Gault,  387  U.  S.  1,  dealt  with  juvenile  de- 
linquency and  an  offense  which,  if  committed  by  an 
adult,  would  have  carried  a  fine  of  $5  to  $50  or  impris- 
onment in  jail  for  not  more  than  two  months  {id.,  at  29), 
but  which  when  committed  by  a  juvenile  might  lead 
to  his  detention  in  a  state  institution  until  he  reached 
the  age  of  21.  Id.,  at  36-37.  We  said  that  "The  juve- 
nile needs  the  assistance  of  counsel  to  cope  with  prob- 
lems of  law,  to  make  skilled  inquiry  into  the  facts,  to 
insist  upon  regularity  of  the  proceedings,  and  to  ascer- 
tain whether  he  has  a  defense  and  to  prepare  and  submit 
it.  The  child  "requires  the  guiding  hand  of  counsel  at 
every  step  in  the  proceedings  against  him,"  citing  Powell 
V.  Alabama,  supra,  at  69.  The  premise  of  Gault  is  that 
even  in  prosecutions  for  offenses  less  serious  than  felonies, 
a  fair  trial  may  require  the  presence  of  a  lawyer. 

Beyond  the  problem  of  trials  and  appeals  is  that  of 
the  guilty  plea,  a  ]:)roblem  which  looms  large  in  misde- 
meanor as  well  as  in  felony  cases.  Counsel  is  needed  so 
that  the  accused  may  know  precisely  what  he  is  doing,  so 
that  he  is  fully  aware  of  the  prospect  of  going  to  jail  or 
prison,  and  so  that  he  is  treated  fairly  by  the  prosecution. 

In   addition,  the  volume  of  misdemeanor  cases,*  far 


*  In  1965,  314,000  defendants  were  charged  wtih  felonies  in  state 
courts,  and  24,000  were  charged  with  felonies  in  federal  courts. 
President's  Commission  on  Law  Enforcement  and  Administration  of 
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greater  in  number  than  felony  prosecutions,  may  create 
an  obsession  for  speedy  dispositions,  regardless  of  the  fair- 
ness of  the  result.  The  Report  by  the  President's  Com- 
mission on  Law  Enforcement  and  Administration  of 
Justice,  The  Challenge  of  Crime  in  a  Free  Society,  p.  128 
(1967),  states: 

"For  example,  until  legislation  last  year  increased 
the  number  of  judges,  the  District  of  Columbia 
Court  of  General  Sessions  had  four  judges  to  process 
the  preliminary  stages  of  more  than  1,500  felony 
cases,  7,500  serious  misdemeanor  cases,  and  38,000 
petty  offenses  and  an  equal  number  of  traffic  of- 
fenses per  year.  An  inevitable  consequence  of 
volume  that  large  is  the  almost  total  preoccupa- 
tion in  such  a  court  with  the  movement  of  cases. 
The  calendar  is  long,  speed  often  is  substituted  for 
care,  and  casually  arranged  out-of-court  compromise 
too  often  is  substituted  for  adjudication.  Inade- 
quate attention  tends  to  be  given  to  the  individual 
defendant,  whether  in  protecting  his  rights,  sifting 
the  facts  at  trial,  deciding  the  social  risk  he  pre- 
sents, or  determining  how  to  deal  with  him  after 
conviction.  The  frequent  result  is  futility  and  fail- 
ure. As  Dean  Edward  Barrett  recently  observed: 
"  'Wherever  the  visitor  looks  at  the  system,  he 
finds  great  numbers  of  defendants  being  processed 
by  harassed  and  overworked  officials.  Police  have 
more  cases  than  they  can  investigate.  Prosecutors 
walk  into  courtrooms  to  try  simple  cases  as  they 
take  their  initial  looks  at  the  files.     Defense  law- 


Justice,  Task  Force  Report:  The  Courts  55  (1967).  Exclusive  of 
traffic  offenses,  however,  it  is  estimated  that  there  are  annually 
between  four  and  five  million  court  cases  involving  misdemeanors. 
Ibid.  And,  while  there  are  no  authoritative  figures,  extrapolations 
indicate  that  there  are  probably  between  40.8  and  50  million  traffic 
offenses  each  year.  Note,  Dollars  and  Sense  of  an  Expanded  Right 
to  Counsel,  55  Iowa  L.  Rev.  1248,  1261   (1970). 
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yers  appear  having  had  no  more  than  time  for 
hasty  conversations  with  their  clients.  Judges  face 
long  calendars  with  the  certain  knowledge  that  their 
calendars  tomorrow  and  the  next  day  will  be,  if 
anything,  longer,  and  so  there  is  no  choice  but  to 
dispose  of  the  cases. 

"  'Suddenly  it  becomes  clear  that  for  most  defend- 
ants in  the  criminal  process,  there  is  scant  regard 
for  them  as  individuals.  They  are  numbers  on 
dockets,  faceless  ones  to  be  processed  and  sent  on 
their  way.  The  gap  between  the  theory  and  the 
reality  is  enormous. 

"  'Very  little  such  observation  of  the  administra- 
tion of  criminal  justice  in  operation  is  required  to 
reach  the  conclusion  that  it  suffers  from  basic  ills.'  " 

That  picture  is  seen  in  almost  every  report.  "The 
misdemeanor  trial  is  characterized  by  insufficient  and 
frequently  irresponsible  preparation  on  the  part  of  the 
defense,  the  prosecution,  and  the  court.  Everything  is 
rush,  rush."  Hellerstein,  The  Importance  of  the  Mis- 
demeanor Case  on  Trial  and  Appeal.  38  The  Legal  Aid 
Brief  Case  151,  152  (1970). 

There  is  evidence  of  the  prejudice  which  results  to 
misdemeanor  defendants  from  this  "assembly-line  jus- 
tice." One  study  concluded  that  "Misdemeanants  rep- 
resented by  attorneys  are  five  times  as  likely  to  emerge 
from  police  court  with  all  charges  dismissed  as  are 
defendants  who  face  similar  charges  without  counsel." 
ACLU,  Legal  Counsel  for  Misdemeanants,  Preliminary 
Report,  1  (1970). 

We  must  conclude,  therefore,  that  the  problems  as- 
sociated  with   misdemeanor  and   petty  ^  offenses  often 


5 18  U.  S.  C.  §  1   defines  a  petty  olTense  as  one  in  which  the 
penalty  does  not  exceed  imprisonment  for  six  months  or  a  fine  of 
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require  the  presence  of  counsel  to  insure  the  accused  a 
fair  trial.  Mr.  Justice  Powell  suggests  that  these 
problems  are  raised  even  in  situations  where  there  is  no 

prospect  of  imprisonment.     Post,  at .     We  need  not 

consider  the  requirements  of  the  Sixth  Amendment  as 
regards  the  right  to  counsel  where  loss  of  liberty  is  not 
involved,  however,  for  here,  petitioner  was  in  fact  sen- 
tenced to  jail.  And,  as  we  said  in  Baldwin  v.  New  York, 
399  U.  S.,  at  73:  "[T]he  prospect  of  imprisonment  for 
however  short  a  time  will  seldom  be  viewed  by  the  ac- 
cused as  a  trivial  or  'petty'  matter  and  may  well  result 


not  more  than  $500  or  both.  18  U.  S.  C.  §  3006A  (b)  provides  for 
the  appointment  of  counsel  for  indigents  in  all  cases  "other  than 
a  petty  offense."  But  as  the  Fifth  Circuit  Court  of  Appeals  noted 
in  James  v.  Headley,  410  F.  2d  325,  330-331,  18  U.  S.  C.  §  3006 A, 
which  was  enacted  as  the  Criminal  Justice  Act  of  1964,  contains  a 
congressional  plan  for  furnishing  legal  representation  at  federal 
expense  for  certain  indigents  and  does  not  purport  to  cover  the  full 
range  of  constitutional  rights  to  counsel. 

Indeed,  the  Conference  Report  on  the  Criminal  Justice  Act  of 
1964  made  clear  the  conferees'  belief  that  the  right  to  counsel  ex- 
tends to  all  offenses,  petty  and  serious  alike.  Conference  Report  No. 
1709,  88th  Cong.,  2d  Sess.,  U.  S.  Code  &  Admin.  News  3000,  3002- 
3003  (1964)   (emphasis  suppHed). 

In  that  connection  the  Federal  Rules  of  Criminal  Procedure,  as 
amended  in  1966,  provide  in  Rule  44  (a) :  "Every  defendant  who 
is  unable  to  obtain  counsel  shall  be  entitled  to  have  counsel 
assigned  to  represent  him  at  every  stage  of  the  proceedings  from 
his  initial  appearance  before  the  commissioner  or  the  court  through 
appeal,  unless  he  waives  such  appointment." 

The  Advisory  Committee  note  on  Rule  44  says:  "Like  the  original 
rule  the  amended  rule  provides  a  right  to  counsel  which  is  broader 
in  two  respects  than  that  for  which  compensation  is  provided  in  the 
Criminal  Justice  Act  of  1964: 

"(1)  The  right  extends  to  petty  offenses  to  be  tried  in  the 
district  courts,  and 

"(2)  The  right  extends  to  defendants  unable  to  obtain  counsel 
for  reasons  other  than  financial." 
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in  quite  serious  repercussions  affecting  his  career  and  his 
reputation."  ® 

We  hold,  therefore,  that  absent  a  knowing  and  in- 
telligent waiver,  no  person  may  be  imprisoned  for  any 
offense,  whether  classified  as  petty,  misdemeanor,  or 
felony,  unless  he  was  represented  by  counsel  at  his  trial/ 
That  is  the  view  of  the  Supreme  Court  of  Oregon  with 
which  we  agree.     It  said  in  Application  of  Stevenson, 

Ore. ,  458  P.  2d  414,  419: 

''We  hold  that  no  person  may  be  deprived  of  his 
liberty  who  has  been  denied  the  assistance  of  counsel 
as  guaranteed  by  the  Sixth  Amendment.  This  hold- 
ing is  applicable  to  all  criminal  prosecutions,  includ- 
ing prosecutions  for  violations  of  municipal  ordi- 
nances. The  denial  of  the  assistance  of  counsel  will 
preclude  the  imposition  of  a  jail  sentence."  ^ 


6  See  Marston  v.  Oliver,  F.  Supp.  ,  (ED  Va.  1971): 

"Any  incarceration  of  over  thirty  days,  more  or  less,  will  usually 
result  in  loss  of  employment,  with  a  consonant  substantial  detriment 
to  the  defendant  and  his  family." 

^  We  do  not  share  Mr.  Justice  Pow^ell's  doubt  that  the  Nation's 
legal  resources  are  insufficient  to  implement  the  rule  we  announce 
today.  It  has  been  estimated  that  between  1,575  and  2  300  full-time 
counsel  would  be  required  to  represent  all  indigent  misdemeanants, 
excluding  traffic  offenders.  Note,  Dollars  and  Sense  of  an  Expanded 
Right  to  Counsel,  55  Iowa  L.  Rev.  1249,  1260-1261  (1970).  These 
figures  are  relatively  insignificant  when  compared  to  the  estimated 
335,200  attorneys  in  the  United  States  (Statistical  Abstract  of  the 
United  States  153  (1971)),  a  number  which  is  projected  to  double 
by  the  year  1985.  See  Ruud,  That  Burgeoning  Law  School  Enroll- 
ment, 58  A.  B.  A.  J.  146,  147.  Indeed,  there  are  18,000  new  admis- 
sions to  the  bar  each  year— 3,500  more  lawyers  than  are  required 
to  fill  the  "estimated  14,500  average  annual  openings."    Id.,  at  148. 

8  Article  I,  §9,  of  the  proposed  Revised  Constitution  of  Oregon 
provides : 

"Every  person  has  the  right  to  assistance  of  counsel  in  all  official 
proceedings  and  dealings  with  public  officers  that  may  materially 
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We  do  not  sit  as  an  ombudsman  to  direct  state  courts 
how  to  manage  their  affairs  but  only  to  make  clear  the 
federal  constitutional  requirement.  How  crimes  should 
be  classified  is  largely  a  state  matter.^  The  fact  that 
traffic  charges  technically  fall  within  the  category  of 
"criminal  prosecutions"  does  not  necessarily  mean  that 
many  of  them  will  be  brought  into  the  class  ^°  where  im- 
prisonment actually  occurs. 

The  American  Bar  Association  Project  on  Minimum 
Standards  for  Criminal  Justice  states: 

"As  a  matter  of  sound  judicial  administration  it 
is  perferable  to  disregard  the  characterization  of  the 
offense  as  felony,  misdemeanor  or  traffic  offense. 
Nor  is  it  adequate  to  require  the  provision  of  defense 


affect  him.  If  he  cannot  afford  counsel,  he  has  the  right  to  have 
counsel  appointed  for  him  in  any  case  in  which  he  may  lose  his 
liberty." 

^  One  partial  sokition  to  the  problem  of  minor  offenses  may  well 
be  to  remove  them  from  the  court  system.  The  American  Bar  As- 
sociation Special  Committee  on  Crime  Prevention  and  Control  re- 
cently recommended,  inter  alia,  that: 

"Regulation  of  various  types  of  conduct  which  harm  no  one  other 
than  those  involved  (e.  g.,  public  drunkenness,  narcotics  addiction, 
vagrancy,  and  deviant  sexual  behavior)  should  be  taken  out  of  the 
courts.  The  handling  of  these  matters  should  be  transferred  to  non- 
judicial entities,  such  as  detoxification  centers,  narcotics,  treatment 
centers  and  social  service  agencies.  The  handling  of  other  non- 
serious  offenses,  such  as  housing  code  and  traffic  violations,  should 
be  transferred  to  specialized  administrative  bodies." 
ABA  Report,  New  Perspectives  on  Urban  Crime,  iv  (1972).  Such 
a  solution,  of  course,  is  peculiarly  within  the  province  of  state  and 
local  legislatures. 

^°  "Forty  thousand  traffic  charges  (arising  out  of  150,000  non- 
parking  traffic  citations)  were  disposed  of  by  court  action  in  Seattle 
during  1964.  The  study  showed,  however,  that  in  only  about  4,500 
cases  was  there  any  possibility  of  imprisonment  as  the  result  of  a 
traffic  conviction.  In  only  three  kinds  of  cases  was  the  accused 
exposed   to  any  danger  of  imprisonment:    (1)    where  the   offense 
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services  for  all  offenses  which  carry  a  sentence  to 
jail  or  prison.  Often,  as  a  practical  matter,  such 
sentences  are  rarely  if  ever  imposed  for  certain  types 
of  offenses,  so  that  for  all  intents  and  purposes  the 
punishment  they  carry  is  at  most  a  fine.  Thus,  the 
standard  seeks  to  distinguish  those  classes  of  cases 
in  which  there  is  real  likelihood  that  incarceration 
may  follow  conviction  from  those  types  in  which 
there  is  no  such  likelihood.  It  should  be  noted  that 
the  standard  does  not  recommend  a  determination 
of  the  need  for  counsel  in  terms  of  the  facts  of  each 
particular  case;  it  draws  a  categorical  line  at  those 
types  of  offenses  for  which  incarceration  as  a  punish- 
ment is  a  practical  possibility." 

Cinder  the  rule  we  announce  today,  every  judge  will 
know  when  the  trial  of  a  misdemeanor  starts  that  no 
imprisonment  may  be  imposed,  even  though  local  law 
permits  it,  unless  the  accused  is  represented  by  counsel. 
He  will  have  a  measure  of  the  seriousness  and  gravity 
of  the  offense  and  therefore  know  when  to  name  a  lawyer 
to  represent  the  accused  before  the  trial  starts. 


charged  was  hit-and-run,  reckless  or  drunken  driving;  or  (2)  where 
any  additional  traffic  violation  was  charged  against  an  individual 
subject  to  a  suspended  sentence  for  a  previous  violation;  or 
(3)  where,  whatever  the  offense  charged,  the  convicted  individual 
was  unable  to  pay  the  fine  imposed."  Junker,  The  Right  to  Coun- 
sel in  Misdemeanor  Cases,  43  Wash.  L.  Rev.  685,  711   (1968). 

Of  the  1,288,975  people  convicted  by  the  City  of  New  York  in 
1970  for  traffic  infractions  such  as  jaywalking  and  speeding,  only 
24  were  fined  and  imprisoned,  given  suspended  sentences,  or  jailed. 
Criminal  Court  of  the  City  of  New  York  Annual  Report  11  (1970). 
Of  the  19,187  convicted  of  more  serious  traffic  offenses,  such  as 
driving  under  the  influence,  reckless  driving,  and  leaving  the  scene 
of  an  accident,  404  (2.1%)  were  subject  to  some  form  of  imprison- 
ment.   Ihid. 


24-625   O  -  74  --  47 
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The  run  of  misdemeanors  will  not  be  affected  by 
today's  ruling.  But  in  those  that  end  up  in  the  actual 
deprivation  of  a  person's  liberty,  the  accused  will  receive 
the  benefit  of  "the  guiding  hand  of  counsel"  so  necessary 
when  one's  liberty  is  in  jeopardy. 

Reversed. 
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Mr.  Chief  Justice  Burger,  concurring  in  the  result. 

I  agree  with  much  of  the  analysis  in  the  opinion  of 
the  Court  and  with  Mr.  Justice  Powell's  appraisal 
of  the  problems.  Were  I  able  to  confine  my  focus  solely 
to  the  burden  that  the  States  will  have  to  bear  in  pro- 
viding counsel,  I  would  be  inclined,  at  this  stage  of 
the  development  of  the  constitutional  right  to  counsel, 
to  conclude  that  there  is  much  to  commend  drawing 
the  line  at  penalties  in  excess  of  six  months'  confinement. 
Yet  several  cogent  factors  suggest  the  infirmities  in  any 
approach  that  allows  confinement  for  any  period  with- 
out the  aid  of  counsel  at  trial ;  any  deprivation  of  liberty 
is  a  serious  matter.  The  issues  that  must  be  dealt  with 
in  a  trial  for  a  petty  offense  or  a  misdemeanor  may  often 
be  simpler  than  those  involved  in  a  felony  tria,l  and 
yet  be  beyond  the  capability  of  a  layman,  especially 
when  he  is  opposed  by  a  law-trained  prosecutor.  There 
is  little  ground,  therefore,  to  assume  that  a  defendant, 
unaided  by  counsel,  will  be  any  more  able  adequately 
to  defend  himself  against  the  lesser  charges  that  may 
involve  confinement  than  more  serious  charges.  Appeal 
from  a  conviction  after  an  uncounseled  trial  is  not  likely 
to  be  of  much  help  to  a  defendant  since  the  die  is  usually 
cast  when  judgment  is  entered  on  an  uncounseled  trial 
record. 
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Trial  judges  sitting  in  petty  and  misdemeanor  cases — 
and  prosecutors — should  recognize  exactly  what  will  be 
required  by  today's  decision.  Because  no  individual  can 
be  imprisoned  unless  he  is  represented  by  counsel,  the 
trial  judge  and  the  prosecutor  will  have  to  engage  in 
a  predictive  evaluation  of  each  case  to  determine  w^hether 
there  is  a  significant  likelihood  that,  if  the  defendant 
is  convicted,  the  trial  judge  will  sentence  him  to  a  jail 
term.  The  judge  can  preserve  the  option  of  a  jail  sen- 
tence only  by  offering  counsel  to  any  defendant  unable 
to  retain  counsel  on  his  own.  This  need  to  predict 
will  place  a  new  load  on  courts  already  overburdened 
and  already  compelled  to  deal  with  far  more  cases  in 
one  day  than  is  reasonable  and  proper.  Yet  the  pre- 
diction is  not  one  beyond  the  capacity  of  an  experienced 
judge,  aided  as  he  should  be  by  the  prosecuting  officer. 
As  to  jury  cases,  the  latter  should  be  prepared  to  inform 
the  judge  as  to  any  prior  record  of  the  accused,  the 
general  nature  of  the  case  against  the  accused,  includ- 
ing any  use  of  violence,  the  severity  of  harm  to  the 
victim,  the  impact  on  the  community  and  the  other 
factors  relevant  to  the  sentencing  process.  Since  the 
judge  ought  to  have  some  degree  of  such  information 
after  judgment  of  guilt  is  determined,  ways  can  be  found 
in  the  more  serious  misdemeanor  cases  when  jury  trial 
is  not  waived  to  make  it  available  to  the  judge  before 
trial.*  This  will  not  mean  a  full  "presentence"  report 
on  every  defendant  in  every  case  before  the  jury  passes 
on  guilt,  but  a  prosecutor  should  know  before  trial 
whether  he  intends  to  urge  a  jail  sentence  and  if  he 
does  he  should  be  prepared  to  aid  the  court  with  the 
factual  and  legal  ba^is  for  his  view  on  that  score. 


*In  a  nonjury  case  the  prior  record  of  the  accused  should  not 
be  made  known  to  the  trier  of  fact  excejit  by  way  of  traditional 
impeachment. 
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This  will  mean  not  only  that  more  defense  counsel 
must  be  provided,  but  also  additional  prosecutors  and 
better  facilities  for  securing  information  about  the  ac- 
cused as  it  bears  on  the  probability  of  a  decision  to  confine. 

The  step  we  take  today  should  cause  no  surprise  to 
the  legal  profession.  More  than  five  years  ago  the  pro- 
fession, speaking  through  the  American  Bar  Association 
in  a  Report  on  Standards  Relating  to  Providing  Defense 
Services,  determined  that  the  society's  goal  should  be 
"that  the  system  for  providing  counsel  and  facilities 
for  the  defense  be  as  good  as  the  system  which  society 
provides  for  the  prosecution."  Id.,  at  1.  The  ABA 
was  not  addressing  itself,  as  we  must  in  this  case,  to 
the  constitutional  requirement  but  only  to  the  broad 
policy  issue.  Elsewhere  in  the  Report  the  ABA  stated 
that 

"The  fundamental  premise  of  these  standards  is 
that  representation  by  counsel  is  desirable  in  crim- 
inal cases  both  from  the  viewpoint  of  the  defendant 
and  of  society."    Id.,  at  3. 

After  considering  the  same  general  factors  involved  in 
the  issue  we  decide  today,  the  ABA  Report  specifically 
concluded  that 

"Counsel  should  be  provided  in  all  criminal  pro- 
ceedings for  offenses  punishable  by  loss  of  liberty, 
except  those  types  of  offenses  for  which  such  pun- 
ishment is  not  likely  to  be  imposed,  regardless 
of  their  denomination  as  felonies,  misdemeanors,  or 
otherwise." 

In  a  companion  ABA  Report  on  Standards  Relating  to 
the  Prosecution  Function  and  the  Defense  Function 
the  same  basic  theme  appears  in  the  positive  standard 
cast  in  these  terms: 

"Counsel  for  the  accused  is  an  essential  component 
of  the  administration  of  criminal  justice.     A  court 
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properly  constituted  to  hear  a  criminal  case  must 
be  viewed  as  a  tripartite  entity  consisting  of  the 
judge  (and  a  jury  when  appropriate),  counsel  for 
the  prosecution,  and  counsel  for  the  defense."  Id., 
at  153. 

The  right  to  counsel  has  historically  been  an  evolving 
concept.  The  constitutional  requirements  with  respect 
to  the  issue  have  dated  in  recent  times  from  Powell  v. 
Alabama,  287  U.  S.  45  (1932),  to  Gideon  v.  Wainwright, 
372  U.  S.  335  (1963).  Part  of  this  evolution  has  been 
expressed  in  the  policy  prescriptions  of  the  legal  pro- 
fession itself,  and  the  contributions  of  the  organized 
bar  and  individual  lawyers — such  as  those  appointed  to 
represent  the  indigent  defendants  in  the  Powell  and 
Gideon  cases — have  been  notable.  The  holding  of  the 
Court  today  may  well  add  large  new  burdens  on  a 
profession  already  overtaxed,  but  the  dynamics  of  the 
profession  have  a  way  of  rising  to  the  burdens  placed 
on  it. 
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Mr.  Justice  Brennan,  with  whom  Mr.  Justice 
Douglas  and  Mr.  Justice  Stewart  join,  concurring. 

I  join  the  opinion  of  the  Court  and  add  only  an 
observation  upon  its  discussion  of  legal  resources,  ante, 
at  12,  n.  7.  Law  students  as  well  as  practicing  attorneys 
may  provide  an  important  source  of  legal  representation 
for  the  indigent.  The  Council  on  Legal  Education  for 
Professional  Responsibility  (CLEPR)  informs  us  that 
more  than  125  of  the  country's  147  accredited  law  schools 
have  established  clinical  programs  in  which  faculty- 
supervised  students  aid  clients  in  a  variety  of  civil  and 
criminal  matters.*  CLEPR  Newsletter,  May  1972,  at 
2.  These  programs  supplement  practice  rules  enacted 
in  38  States  authorizing  students  to  practice  law  under 
prescribed  conditions.  Ibid.  Like  the  American  Bar 
Association's  Model  Student  Practice  Rule  (1969),  most 
of  these  regulations  permit  students  to  make  supervised 
court  appearances  as  defense  counsel  in  criminal  cases. 
CLEPR,  State  Rules  Permitting  the  Student  Practice  of 

*A  total  of  57  law  schools  have  also  established  clinical  programs 
in  corrections,  where  law  students,  under  faculty  supervision,  aid 
prisoners  in  the  preparation  of  petitions  for  post-conviction  relief. 
CLEPR  Newsletter,  May  1972,  at  3.  See  United  States  v.  Sijnpson, 
141  U.  S.  App.  D.  C.  8,  15-lG,  436  F.  2d  162,  169-170  (1970). 
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Law:  Comparisons  and  Comments  13  (1971).  Given  the 
huge  increase  in  law  school  enrollments  over  the  past 
few  years,  see  Ruud,  That  Burgeoning  Law  School  En- 
rollment, 58  A.  B.  A.  J.  146  (1972),  I  think  it  plain  that 
law  students  can  be  looked  to  to  make  a  signficant  con- 
tribution, quantitatively  and  qualitatively,  to  the  repre- 
sentation of  the  poor  in  many  areas,  including  cases 
reached  by  today's  decision. 
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Mr.  Justice  Powell,  with  whom  Mr.  Justice  Rehn- 
QUiST  joins,  concurring  in  the  result. 

Gideon  v.  Wainwnght,  372  U.  S.  335  (1963),  held  that 
the  States  were  required  by  the  Due  Process  Clause  of 
the  Fourteenth  Amendment  to  furnish  counsel  to  all 
indigent  defendants  charged  with  felonies.^  The  ques- 
tion before  us  today  is  whether  an  indigent  defendant 
convicted  of  an  offense  carrying  a  maximum  punish- 
ment of  six  months'  imprisonment  or  a  fine  of  $1,000 
or  both,  and  sentenced  to  90  days  in  jail,  is  entitled  as 
a  matter  of  constitutional  right  to  the  assistance  of  ap- 
pointed counsel.  The  broader  question  is  whether  the 
Due  Process  Clause  requires  that  an  indigent  charged 
with  a  state  petty  offense "  be  afforded  the  right  to  ap- 
pointed counsel. 


1  While  it  is  true  that  Mr.  Justice  Black's  opinion  for  the  Court 
in  Gideon  is  not  narrowly  written,  Mr.  Justice  Harlan  was  quick  to 
suggest,  in  his  concurring  opinion,  that  the  facts  in  Gideon  did  not 
require  the  Court  to  decide  whether  the  indigent's  right  to  ap- 
pointed counsel  should  extend  to  all  criminal  cases.  372  U.  S.,  at 
351.  In  opinions  announced  more  recently,  the  Court  has  assumed 
that  the  holding  of  Gideon  has  not  yet  been  extended  to  misdemeanor 
cases.  See  In  re  Gault,  387  U.  S.  1,  29  (1967);  Mempa  v.  Rhay, 
389  U.  S.  128,  134  (1967);  Burgett  v.  Texas,  389  U.  S.  109,  114 
(1967) ;  Loper  v.  Beto, U.  S. (1972). 

2  As  used  herein,  the  term  "petty  offense"  means  any  oifense  where 
the  authorized  imprisonment  does  not  exceed  six  months,  Baldwin 
V.  New  York,  399  U.  S.  66,  69  (1970).    It  also  includes  all  offenses 
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In  the  case  under  review,  the  Supreme  Court  of  Flor- 
ida agreed  that  indigents  charged  with  serious  misde- 
meanors were  entitled  to  appointed  counsel,  but,  by  a 
vote  of  four  to  three,  it  limited  that  right  to  offenses 
punishable  by  more  than  six  months'  imprisonment.^ 
The  state  court,  in  drawing  a  six-month  line,  followed 
the  lead  of  this  Court  in  Duncan  v.  Louisiana,  391  U.  S. 
145  (1968),  and  in  the  subsequent  case  of  Baldwin  v. 
New  York,  399  U.  S.  66  (1970),  which  was  decided 
shortly  after  the  opinion  below,  in  which  the  Court  held 
that  the  due  process  right  to  a  trial  by  jury  in  state  crim- 
inal cases  was  limited  to  cases  in  which  the  offense 
charged  was  punishable  by  more  than  six  months'  impris- 
onment. It  is  clear  that  wherever  the  right-to-counsel 
line  is  to  be  drawn,  it  must  be  drawn  so  that  an  indigent 
has  a  right  to  appointed  counsel  in  all  cases  in  which  there 
is  a  due  process  right  to  a  jury  trial.  An  unskilled  lay- 
man may  be  able  to  defend  himself  in  a  nonjury  trial 
before  a  judge  experienced  in  piecing  together  disas- 
sembled facts,  but  before  a  jury  the  guiding  hand  of 
counsel  is  needed  to  marshal  the  evidence  into  a  coher- 
ent whole  consistent  with  the  best  case  on  behalf  of 
the  defendant.  If  there  is  no  accompanying  right  to 
counsel,  the  right  to  trial  by  jury  becomes  meaningless. 

Limiting  the  right  to  jury  trial  to  cases  in  which  the 
offense  charged  is  punishable  by  more  than  six  months' 
imprisonment  does  not  compel  the  conclusion  that  the 
indigent's  right  to  appointed  counsel  must  be  similarly 
restricted.     The  Court's  opinions  in  Duncan,  Baldwin, 


not  punishable  by  imprisonment,  regardless  of  the  amount  of  any 
fine  that  might  be  authorized.  To  this  extent,  the  definition  used 
herein  differs  from  the  federal  statutory  definition  of  "petty  of- 
fense," which  includes  offenses  punishable  by  not  more  than  six- 
months'  imprisonment  or  by  a  fine  not  exceeding  $500.  18  U.  S.  C. 
§1- 
3  236  So.  2d  442  (1970). 
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and  District  of  Columbia  v.  Clawans,  300  U.  S.  617 
(1937),  reveal  that  the  jury  trial  hmitation  has  historic 
origins  at  common  law.  No  such  history  exists  to  sup- 
port a  similar  limitation  of  the  right  to  counsel;  to  the 
contrary,  at  common  law,  the  right  to  counsel  was  avail- 
able in  misdemeanor  but  not  in  felony  cases.^  Only  as 
recently  as  Gideon  has  an  indigent  in  a  state  trial  had  a 
right  to  appointed  counsel  in  felony  cases.  Moreover, 
the  interest  protected  by  the  right  to  have  guilt  or  inno- 
cence determined  by  a  jury — tempering  the  possibly 
arbitrary  and  harsh  exercise  of  prosecutorial  and  judicial 
power  ^ — while  important,  is  not  as  fundamental  to  the 
guarantee  of  a  fair  trial  as  is  the  right  to  counsel.® 

I  am  unable  to  agree  with  the  Supreme  Court  of 
Florida  that  an  indigent  defendant,  charged  with  a  petty 
offense,  may  in  every  case  be  afforded  a  fair  trial  with- 
out the  assistance  of  counsel.  Nor  can  I  agree  with  the 
new  rule  of  due  process,  today  enunciated  by  the  Court, 
that  "absent  a  knowing  and  intelligent  waiver,  no  person 
may  be  imprisoned  .  .  .  unless  he  was  represented  by 
counsel  at  his  trial."  Ante,  at  12.  It  seems  to  me  that 
the  line  should  not  be  drawn  with  such  rigidity. 

There  is  a  middle  course,  between  the  extremes  of 
Florida's  six-month  rule  and  the  Court's  rule,  which 
comports  with  the  requirements  of  the  Fourteenth 
Amendment.  I  would  adhere  to  the  principle  of  due 
process  that  requires  fundamental  fairness  in  criminal 
trials,  a  principle  which  I  believe  encompasses  the  right 


*See  Powell  v.  Alabama,  287  U.  S.  45,  60-61  (1932). 

^Duncan  v.  Louisiana,  391  U.  S.  145,  156  (1968). 

^  Although  we  have  given  retroactive  effect  to  our  ruHng  in 
Gideon,  Pickelsimer  v.  Wainwright,  375  U.  S.  2  (1963),  we  have 
said  that,  "[t]he  values  implemented  by  the  right  to  jury  trial  would 
not  measurably  be  served  by  requiring  retrial  of  all  persons  con- 
victed in  the  past  by  procedures  not  consistent  with  the  Sixth 
Amendment  right  to  jury  trial."  De  Stefano  v.  Woods,  392  U.  S. 
631,  634  (1968). 
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to   counsel   in   petty   cases  whenever   the   assistance   of 
counsel  is  necessary  to  assure  a  fair  trial. 


I  am  in  accord  with  the  Court  that  an  indigent  ac- 
cused's need  for  the  assistance  of  counsel  does  not  mys- 
teriously evaporate  when  he  is  charged  with  an  offense 
punishable  by  six  months  or  less.  In  Powell  v.  Ala- 
bama^ and  Gideon,^  both  of  which  involved  felony 
prosecutions,  this  Court  noted  that  few  laymen  can  pre- 
sent adequately  their  own  cases,  much  less  identify  and 
argue  relevant  legal  questions.  Many  petty  offenses  will 
also  present  complex  legal  and  factual  issues  that  may 
not  be  fairly  tried  if  the  defendant  is  not  assisted  by 
counsel.  Even  in  relatively  simple  cases,  some  defend- 
ants, because  of  ignorance  or  some  other  handicap,  will 
be  incapable  of  defending  themselves.  The  consequences 
of  a  misdemeanor  conviction,  whether  they  be  a  brief 
period  served  under  the  sometimes  deplorable  con- 
ditions found  in  local  jails  or  the  effect  of  a  criminal 
record  on  employability,  are  frequently  of  sufficient  mag- 
nitude not  to  be  casually  dismissed  by  the  label  "petty."  ^ 

Serious  consequences  also  may  result  from  convic- 
tions not  punishable  by  imprisonment.  Stigma  may 
attach  to  a  drunken  driving  conviction  or  a  hit-and-run 
escapade.^"  Losing  one's  driver's  license  is  more  serious 
for  some  individuals  than  a  brief  stay  in  jail.  In  Bell 
V.  Burson,  402  U.  S.  535  (1970),  we  said: 

"Once  licenses  are  issued,  as  in  petitioner's  case, 
their  continued  possession  may  become  essential  in 
the  pursuit  of  a  livelihood.     Suspension  of  issued 


7  Supra,  n.  4,  at  68-69. 

8  372  U.  S.,  at  343-345. 

"  See  L.  Silverstein,  Defense  of  the  Poor  in  Criminal  Cases  in 
American  State  Courts,  132  (1965). 

"See  James  v.  Headley,  410  F.  2d  325,  334-335  (CA5  1969). 
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licenses  thus  involves  state  action  that  adjudicates 
important  interests  of  the  licensees.  In  such  cases 
the  licenses  are  not  to  be  taken  away  without  that 
procedural  due  process  required  by  the  Fourteenth 
Amendment."     Id.,  at  539. 

When  the  deprivation  of  property  rights  and  interests  is 
of  sufficient  consequence,^^  denying  the  assistance  of 
counsel  to  indigents  who  are  incapable  of  defending  them- 
selves is  a  denial  of  due  process. 

This  is  not  to  say  that  due  process  requires  the  ap- 
pointment of  counsel  in  all  petty  cases,  or  that  assess- 
ment of  the  possible  consequences  of  conviction  is  the 
sole  test  for  the  need  for  assistance  of  counsel.  The 
flat  six-month  rule  of  the  Florida  court  and  the  equally 
inflexible  rule  of  the  majority  opinion  apply  to  all  cases 
within  their  defined  areas  regardless  of  circumstances. 
It  is  precisely  because  of  this  mechanistic  application  that 
I  find  these  alternatives  unsatisfactory.  Due  process, 
perhaps  the  most  fundamental  concept  in  our  law,  em- 
bodies principles  of  fairness  rather  than  immutable  line- 
drawdng  as  to  every  aspect  of  a  criminal  trial.  While 
counsel  is  often  essential  to  a  fair  trial,  this  is  by  no 


1^  A  wide  range  of  civil  disabilities  may  result  from  misdemeanor 
convictions,  such  as  forfeiture  of  public  office  {State  v.  Kruger,  280 
Mo.  293,  217  S.  W.  310  (1919)),  disqualification  for  a  licensed  pro- 
fession (Cal.  Bus.  &  Prof.  Code  §  3094  (West  1962)  (optometrists) ; 
N.  C.  Gen.  Stat.  §  93  A-4  (b)  (1965)  (real  estate  brokers)),  and  loss 
of  pension  rights,  Fla.  Stat.  Ann.  §  185.18  (3)  (West  1966)  (police 
disability  pension  denied  when  injury  is  result  of  participation  in 
fights,  riots,  civil  insurrections,  or  while  committing  crime) ;  Burns 
Ind.  Ann.  Stat.  §28-5414  (1948)  (teacher  convicted  of  misdemeanor 
resulting  in  imprisonment) ;  53  Purdon  Pa.  Stat.  Ann.  §§  39323,  65599 
(1957)  (conviction  of  crime  or  misdemeanor)).  See  generally  Proj- 
ect, The  Collateral  Consequences  of  a  Criminal  Conviction,  23  Vand. 
L.  Rev.  929  (1970). 


24-625   O  -  74  --  48 
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means  a  universal  fact.  Some  petty  offense  cases  are 
complex;  others  are  exceedingly  simple.  As  a  justifica- 
tion for  furnishing  counsel  to  indigents  accused  of  fel- 
onies, this  Court  noted,  "That  government  hires  lawyers 
to  prosecute  and  defendants  who  have  the  money  hire 
lawyers  to  defend  are  the  strongest  indications  of  the 
widespread  belief  that  lawyers  in  criminal  courts  are 
necessities,  not  luxuries."  '^  Yet  government  often  does 
not  hire  lawyers  to  prosecute  petty  offenses;  instead  the 
arresting  police  officer  presents  the  case.  Nor  does  every 
defendant  who  can  afford  to  do  so  hire  lawyers  to  defend 
petty  charges.  Where  the  possibihty  of  a  jail  sen- 
tence is  remote  and  the  probable  fine  seems  small,  or 
where  the  evidence  of  guilt  is  overwhelming,  the  costs 
of  assistance  of  counsel  may  exceed  the  benefits. ^^  It 
is  anomalous  that  the  Court's  opinion  today  will  extend 
the  right  of  appointed  counsel  to  indigent  defendants  in 
cases  where  the  right  to  counsel  would  rarely  be  exer- 
cised by  nonindigent  defendants. 

Indeed,  one  of  the  effects  of  this  ruling  will  be  to 
favor  defendants  classified  as  indigents  over  those  not 
so  classified  yet  who  are  in  low  income  groups  where 
engaging  counsel  in  a  minor  petty  offense  case  would 
be  a  luxury  the  family  could  not  afford.  The  line  be- 
tween indigency  and  assumed  capacity  to  pay  for  counsel 
is  necessarily  somewhat  arbitrary,  drawn  differently  from 
State  to  State  and  often  resulting  in  serious  inequities  to 
accused  persons.  The  Court's  new  rule  will  accent  the 
disadvantage  of  being  barely  self-sufficient  economically. 


12  Gideon  v.  Wainwright,  372  U.  S.,  at  344. 

13  In  petty  offenses,  there  is  much  less  plea  negotiation  than  in 
serious  offenses.  See  Report  by  the  President's  Commission  on  Law 
Enforcement  and  the  Administration  of  Justice,  The  Challenge  of 
Crime  in  a  Free  Society,  134  (1967)  (hereinafter  cited  as  "Chal- 
lenge"). Thus,  in  cases  where  the  evidence  of  guilt  is  overwhelming, 
the  assistance  of  counsel  is  less  essential  to  obtain  a  lighter  sentence. 
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A  survey  of  state  courts  in  which  misdemeanors  are 
tried  showed  that  procedures  were  often  informal,  pre- 
sided over  by  lay  judges.  Jury  trials  were  rare,  and  the 
prosecution  was  not  vigorous."  It  is  as  inaccurate  to 
say  that  no  defendant  can  obtain  a  fair  trial  without 
the  assistance  of  counsel  in  such  courts  as  it  is  to  say 
that  no  defendant  needs  the  assistance  of  counsel  if  the 
offense  charged  is  only  a  petty  one.^^ 

Despite  its  overbreadth,  the  easiest  solution  would  be 
a  prophylactic  rule  that  would  require  the  appointment 
of  counsel  to  indigents  in  all  criminal  cases.  The  sim- 
plicity of  such  a  rule  is  appealing  because  it  could  be 
applied  automatically  in  every  case,  but  the  price  of 
pursuing  this  easy  course  could  be  high  indeed  in  terms 
of  its  adverse  impact  on  the  administration  of  the  crimi- 
nal justice  systems  of  50  States.  This  is  apparent  when 
one  reflects  on  the  wide  variety  of  petty  or  misdemeanor 
offenses,  the  varying  definitions  thereof,  and  the  diversity 
of  penalties  prescribed.  The  potential  impact  on  state 
court  systems  is  also  apparent  in  view  of  the  variations 
in  types  of  courts  and  their  jurisdictions,  ranging  from 
justices  of  the  peace  and  part-time  judges  in  the  small 
communities  to  the  elaborately  staffed  police  courts 
which  operate  24  hours  a  day  in  the  great  metropolitan 
centers. 


^*Silverstein,  supra,  n.  9,  at  125-126. 

^5  Neither  the  Report  by  the  President's  Commission  on  Law  En- 
forcement and  the  Administration  of  Justice  nor  the  American  Bar 
Association  went  the  route  the  Court  takes  today.  The  President's 
Commission  recommended  that  counsel  be  provided  to  criminal  de- 
fendants who  face  "a  significant  penalty"  and  at  least  to  those  who  are 
in  danger  of  "substantial  loss  of  liberty."  Challenge,  supra,  n.  13,  at 
150.  The  American  Bar  Association  standard  would  not  extend  the 
right  to  counsel  to  cases  where  "loss  of  liberty"  is  not  "likely  to  be 
imposed."  American  Bar  Association  Project  on  Minimum  Standards 
for  Criminal  Justice,  Providing  Defense  Services,  37-40  (1968). 
Neither  supports  a  new,  inflexible  constitutional  rule. 
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The  rule  adopted  today  does  not  go  all  the  way.  It 
is  limited  to  petty  offense  cases  in  which  the  sentence 
is  some  imprisonment.  The  thrust  of  the  Court's  posi- 
tion indicates,  however,  that  when  the  decision  must 
be  made,  the  rule  will  be  extended  to  all  petty  offense 
cases  except  perhaps  the  most  minor  traffic  violations. 
If  the  Court  rejects  on  constitutional  grounds,  as  it  has 
today,  the  exercise  of  any  judicial  discretion  as  to  need 
for  counsel  if  a  jail  sentence  is  imposed,  one  must  as- 
sume a  similar  rejection  of  discretion  in  other  petty 
offense  cases.  It  would  be  illogical — and  without  dis- 
cernible support  in  the  Constitution — to  hold  that  no 
discretion  may  ever  be  exercised  where  a  nominal  jail 
sentence  is  contemplated  and  at  the  same  time  endorse 
the  legitimacy  of  discretion  in  "non-jail"  petty  offense 
cases  which  may  result  in  far  more  serious  consequences 
than  a  few  hours  or  days  of  incarceration. 

The  Fifth  and  Fourteenth  Amendments  guarantee  that 
property,  as  well  as  life  and  liberty,  may  not  be  taken 
from  a  person  without  affording  him  due  process  of  law. 
The  majority  opinion  suggests  no  constitutional  basis 
for  distinguishing  between  deprivations  of  liberty  and 
property.  In  fact,  the  majority  suggests  no  reason  at 
all  for  drawing  this  distinction.  The  logic  it  advances 
for  extending  the  right  to  counsel  to  all  cases  in  which 
the  penalty  of  any  imprisonment  is  imposed  applies 
equally  well  to  cases  in  which  other  penalties  may  be 
imposed.  Nor  does  the  majority  deny  that  some  "non- 
jail"  penalties  are  more  serious  than  brief  jail  sentences. 

Thus,  although  the  new  rule  is  extended  today  only 
to  the  imprisonment  category  of  cases,  the  Court's 
opinion  foreshadows  the  adoption  of  a  broad  prophy- 
lactic rule  applicable  to  all  petty  offenses.  No  one  can 
foresee  the  consequences  of  such  a  drastic  enlargement  of 
the  constitutional  right  to  free  counsel.  But  even  to- 
day's decision  could  have  a  seriously  adverse  impact 
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upon  the  day  to  day  functioning  of  the  criminal  justice 
system.  We  should  be  slow  to  fashion  a  new  constitu- 
tional rule  with  consequences  of  such  unknown  dimen- 
sions, especially  since  it  is  supported  neither  by  history 
nor  precedent. 

II 

The  majority  opinion  concludes  that,  absent  a  valid 
waiver,  a  person  may  not  be  imprisoned  even  for  lesser 
offenses  unless  he  was  represented  by  counsel  at  the  trial. 
In  simplest  terms  this  means  that  under  no  circumstances, 
in  any  court  in  the  land,  may  anyone  be  imprisoned — 
however  briefly — unless  he  was  represented  by  or  waived 
his  right  to  counsel.  The  opinion  is  disquietingly  barren 
of  details  as  to  how  this  rule  will  be  implemented. 

There  are  thousands  of  statutes  and  ordinances  which 
authorize  imprisonment  for  six  months  or  less,  usually 
as  an  alternative  to  a  fine.  These  offenses  include  some 
of  the  most  trivial  of  misdemeanors,  ranging  from  spit- 
ting on  the  sidewalk  to  certain  traffic  offenses.  They 
also  include  a  variety  of  more  serious  misdemeanors. 
This  broad  spectrum  of  petty  offense  cases  daily  floods 
the  lower  criminal  courts.  The  rule  laid  down  today 
will  confront  the  judges  of  each  of  these  courts 
with  an  awkward  dilemma.  If  counsel  is  not  appointed 
or  knowingly  waived,  no  sentence  of  imprisonment 
for  any  duration  may  be  imposed.  The  judge  will 
therefore  be  forced  to  decide  in  advance  of  trial — 
and  without  hearing  the  evidence — whether  he  will 
forgo  entirely  his  judicial  discretion  to  impose  some 
sentence  of  imprisonment  and  abandon  his  responsibility 
to  consider  the  full  range  of  punishments  established 
by  the  legislature.  His  alternatives,  assuming  the 
availability  of  counsel,  will  be  to  appoint  counsel 
and  retain  the  discretion  vested  in  him  by  law,  or  to 
abandon  this  discretion  in  advance  and  proceed  without 
counsel. 
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If  the  latter  course  is  followed,  the  first  victim  of  the 
new  rule  is  likely  to  be  the  concept  that  justice  re- 
quires a  personalized  decision  both  as  to  guilt  and  the 
sentence.  The  notion  that  sentencing  should  be  tai- 
lored to  fit  the  crime  and  the  individual  would  have 
to  be  abandoned  in  many  categories  of  offenses.  In 
resolving  the  dilemma  as  to  how  to  administer  the 
new  rule,  judges  will  be  tempted  arbitrarily  to  divide 
petty  offenses  into  two  categories — those  for  which  sen- 
tences of  imprisonment  may  be  imposed  and  those  in 
which  no  such  sentence  will  be  given  regardless  of  the 
statutory  authorization.  In  creating  categories  of  of- 
fenses which  by  law  are  imprisonable  but  for  which 
he  would  not  impose  jail  sentences,  a  judge  will  be 
overruling  de  facto  the  legislative  determination  as  to 
the  appropriate  range  of  punishment  for  the  particu- 
lar offense.  It  is  true,  as  the  majority  notes,  that  there 
are  some  classes  of  imprisonable  offenses  for  which  im- 
prisonment is  rarely  imposed.  But  even  in  these,  the 
occasional  imposition  of  such  a  sentence  may  serve  a 
valuable  deterrent  purpose.  At  least  the  legislatures, 
and  until  today  the  courts,  have  viewed  the  threat  of 
imprisonment — even  ^\hen  rarely  carried  out — as  serving 
a  legitimate  social  function. 

In  the  brief  for  the  United  States  as  amicus  curiae, 
the  Solicitor  General  suggested  that  some  flexibility 
could  be  preserved  through  the  technique  of  trial  de  jiovo 
if  the  evidence — contrary  to  pretrial  assumptions — jus- 
tified a  jail  sentence.  Presumably  a  mistrial  would  be 
declared,  counsel  appointed,  and  a  new  trial  ordered. 
But  the  Solicitor  General  also  recognized  that  a  second 
trial,  even  with  counsel,  might  be  unfair  if  the  ])rose- 
cutor  could  make  use  of  evidence  which  came  out  at 
the  first  trial  when  the  accused  was  uncounselled.  If 
the  second  trial  were  held  before  the  same  judge,  he 


745 


ARGERSINGER  v.  HAMLIN  11 

might  no  longer  be  open-minded.  Finally,  a  second 
trial  held  for  no  other  reason  than  to  afford  the  judge 
an  opportunity  to  impose  a  harsher  sentence  might  run 
afoul  of  the  guarantee  against  being  twice  placed  in 
jeopardy  for  the  same  offense.'^  In  all  likelihood,  there 
will  be  no  second  trial  and  certain  offenses  classified  by 
legislatures  as  imprisonable,  will  be  treated  by  judges 
as  unimprisonable. 

The  new  rule  announced  today  also  could  result  in 
equal  protection  problems.  There  may  well  be  an  un- 
fair and  unequal  treatment  of  individual  defendants 
depending  on  whether  the  individual  judge  has  de- 
termined in  advance  to  leave  open  the  option  of  impris- 
onment. Thus,  an  accused  indigent  would  be  entitled 
in  some  courts  to  counsel  while  in  other  courts  in  the 
same  jurisdiction  an  indigent  accused  of  the  same  offense 
would  have  no  counsel.  Since  the  services  of  counsel 
may  be  essential  to  a  fair  trial  even  in  cases  in  which 
no  jail  sentence  is  imposed,  the  results  of  this  type  of 
pretrial  judgment  could  be  arbitrary  and  discriminatory. 

A  different  type  of  discrimination  could  result  in  the 
typical  petty  offense  case  where  judgment  in  the  alter- 
native is  prescribed:  for  example,  "five  days  in  jail  or 
$100  fine."  If  a  judge  has  predetermined  that  no  im- 
prisonment will  be  imposed  with  respect  to  a  particular 
category  of  cases,  the  indigent  who  is  convicted  will  often 
receive  no  meaningful  sentence.  The  defendant  who 
can  pay  a  $100  fine,  and  does  so,  will  have  responded 
to  the  sentence  in  accordance  with  law,  whereas  the 
indigent  who  commits  the  identical  offense  may  pay 
no  penalty.  Nor  would  there  be  any  deterrent  against 
the  repetition  of  similar  offenses  by  indigents.^^ 


i«See  Callan  v.  Wilson,  127  U.  S.  540  (1880);  North  Carolina  v. 
Pearce,  395  U.  S.  711  (1969). 

i'^  The  type  of  penalty  discussed  above  (involving  the  discretionary 
alternative  of  "jail  or  fine")  presents  serious  problems  of  fairness — 
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To  avoid  these  equal  protection  problems  and  to  pre- 
serve a  range  of  sentencing  options  as  prescribed  by 
law,  most  judges  are  likely  to  appoint  counsel  for  indi- 
gents in  all  but  the  most  minor  offenses  where  jail 
sentences  are  extremely  rare.  It  is  doubtful  that  the 
States  possess  the  necessary  resources  to  meet  this  sud- 
den expansion  of  the  right  to  counsel.  The  Solicitor 
General,  who  suggested  on  behalf  of  the  United  States 
the  rule  the  Court  today  adopts,  recognized  that  the 
consequences  could  be  far  reaching.  In  addition  to  the 
expense  of  compensating  counsel,  he  noted  that  the  man- 
datory requirement  of  defense  counsel  will  "require  more 
pre-trial  time  of  prosecutors,  more  courtroom  time,  and 
this  will  lead  to  bigger  backlogs  with  present  personnel. 
Court  reporters  will  be  needed  as  well  as  counsel,  and 
they  are  one  of  our  worst  bottlenecks."  ^^ 

After  emphasizing  that  the  new  constitutional  rule 
should  not  be  made  retroactive,  the  Solicitor  General 
commented  on  the  "chaos"  which  could  result  from  any 
mandatory  requirement  of  counsel  in  misdemeanor  cases: 

"[I]f  .  .  .  this  Court's  decision  should  become  fully 
applicable  on  the  day  it  is  announced,  there  could 
be  a  massive  pileup  in  the  state  courts  which  do 
not  now  meet  this  standard.  This  would  involve 
delays  and  frustrations  which  would  not  be  a  real 
contribution  to  the  administration  of  justice."  ^^ 

The    degree    of    the    Solicitor    General's    concern    is 
reflected   by  his  admittedly   unique   suggestion   regard- 


both  to  indigents  and  nonindigents  and  to  the  administration  of 
justice.  Cf.  Tate  v.  Short,  401  U.  S.  395  (1971).  No  adequate 
resolution  of  these  inherently  difficult  problems  has  yet  been  found. 
The  rule  adopted  by  the  Court  today,  depriving  the  lower  courts  of 
all  discretion  in  such  cases  unless  counsel  is  available  and  is  appointed, 
could  aggravate  the  problem. 

^8  Tr.  of  Oral  Arg.,  at  34-35. 

1°  Id.,  at  36-37. 
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ing  the  extraordinary  demand  for  counsel  which 
would  result  from  the  new  rule.  Recognizing  implicitly 
that,  in  many  sections  of  the  country,  there  simply  will 
not  be  enough  lawyers  available  to  meet  this  demand 
either  in  the  short  or  long  term,  the  Solicitor  General 
speculated  whether  "clergymen,  social  workers,  proba- 
tion officers,  and  other  persons  of  that  type"  could  be  used 
"as  counsel  in  certain  types  of  cases  involving  relatively 
small  sentences."  '"  Quite  apart  from  the  practical  and 
political  problem  of  amending  the  laws  of  each  of  the  50 
States  which  require  a  license  to  practice  law,  it  is  diffi- 
cult to  square  this  suggestion  with  the  meaning  of  the 
term  "assistance  of  counsel"  long  recognized  in  our  law. 
The  majority's  treatment  of  the  consequences  of  the 
new  rule  which  so  concerned  the  Solicitor  General  is 
not  reassuring.  In  a  footnote,  it  is  said  that  there  are 
presently  335,200  attorneys  and  that  the  number  wdll 
increase  rapidly,  doubling  by  1985.  This  is  asserted  to 
be  sufficient  to  provide  the  number  of  full-time  counsel, 
estimated  by  one  source  at  between  1,575  and  2,300,  to 
represent  all  indigent  misdemeanants,  excluding  traffic 
offenders.  It  is  totally  unrealistic  to  imply  that  335,200 
lawyers  are  potentially  available.  Thousands  of  these 
are  not  in  practice,  and  many  of  those  who  do  practice 
work  for  governments,  corporate  legal  departments,  the 
Armed  Services  and  are  unavailable  for  criminal  repre- 
sentation. Of  those  in  general  practice,  we  have  no 
indication  how  many  are  qualified  to  defend  criminal 
cases  or  willing  to  accept  assignments  which  may  prove 
less  than  lucrative  for  most.^^ 


20  Id.,  at  39. 

21  The  custom  in  many,  if  not  most,  localities  is  to  appoint  counsel 
on  a  case-by-case  basis.  Compensation  is  generally  inadequate. 
Even  in  the  federal  courts  under  the  Criminal  Justice  Act  of  1964, 
18  U.  S.  C.  §  3006A,  which  provides  one  of  the  most  generous  com- 
pensation plans,  the  rates  for  appointed  counsel — $20  per  hour  spent 
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It  is  similarly  unrealistic  to  suggest  that  implementa- 
tion of  the  Court's  new  rule  will  require  no  more  than 
1,575  to  2,300  "full-time"  lawyers.  In  few  communities 
are  there  full-time  public  defenders  available  for  or  pri- 
vate lawyers  specializing  in  petty  cases.  Thus,  if  it  were 
possible  at  all,  it  would  be  necessary  to  coordinate  the 
schedules  of  those  lawyers  who  are  willing  to  take  an 
occasional  misdemeanor  appointment  with  the  crowded 
calendars  of  lower  courts  in  which  cases  are  not  scheduled 
weeks  in  advance  but  instead  are  frequently  tried  the  day 
after  arrest.  Finally,  the  majority's  focus  on  aggregate 
figures  ignores  the  heart  of  the  problem,  which  is  the 
distribution  and  availability  of  lawyers,  especially  in  the 
hundreds  of  small  localities  across  the  country. 

Perhaps  the  most  serious  potential  impact  of  today's 
holding  will  be  on  our  already  overburdened  local 
courts."  The  primary  cause  of  "assembly  line"  justice 
is   a   volume   of   cases   far   in   excess   of   the   capacity 


out  of  court,  $30  per  hour  of  court  time,  subject  to  a  maximum  total 
fee  of  1400  for  a  misdemeanor  case  and  $1,000  for  a  felony — are  low 
by  American  standards.  Consequently,  the  majority  of  persons 
willing  to  accept  appointments  are  the  young  and  inexperienced. 
See  Cappelletti,  Part  One:  The  Emergence  of  a  Modern  Theme,  in 
Cappelletti  and  Gordley,  Legal  Aid:  Modern  Themes  and  Variations, 
24  Stanford  L.  Rev.  347,  377-378  (1972).  Mr.  Justice  Brennan 
suggests,  in  his  concurring  opinion,  that  law  students  might  provide 
an  important  source  of  legal  representation.  He  presents  no  figures, 
however,  as  to  how  many  students  would  be  qualified  and  willing 
to  undertake  the  responsibilities  of  defending  indigent  misdemean- 
ants. Although  welcome  progress  is  being  made  with  programs, 
supported  by  the  American  Bar  Association,  to  enlist  the  involve- 
ment of  law  students  in  indigent  representation,  the  problems  of 
meeting  state  requirements  and  of  assuring  the  requisite  control 
and  supervision,  are  far  from  insubstantial.  Moreover,  the  Impact 
of  student  participation  would  be  limited  primarily  to  the  140  or 
less  communities  where  these  law  schools  are  located. 

2- See   generally   H.   James,   Crisis   in   the   Courts,   c.   2    (1967); 
Challenge,  supra,  n.  13,  145-156. 
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of  the  system  to  handle  efficiently  and  fairly.  The 
Court's  rule  may  well  exacerbate  delay  and  con- 
gestion in  these  courts.  We  are  familiar  with  the 
common  tactic  of  counsel  of  exhausting  every  pos- 
sible legal  avenue,  often  without  due  regard  to  its  prob- 
able payoff.  In  some  cases  this  may  be  the  lawyer's 
duty;  in  other  cases  it  will  be  done  for  purposes  of 
delay."  The  absence  of  direct  economic  impact  on  the 
client,  plus  the  omnipresent  ineffective  assistance  of 
counsel  claim,  frequently  produces  a  decision  to  litigate 
every  issue.  It  is  likely  that  young  lawyers,  fresh  out 
of  law  school,  will  receive  most  of  the  appointments  in 
petty  offense  cases.  The  admirable  zeal  of  these  law- 
yers; their  eagerness  to  make  a  reputation;  the  time 
their  not-yet  crowded  schedules  permit  them  to  devote 
to  relatively  minor  legal  problems;  their  desire  for  court- 
room exposure;  the  availability  in  some  cases  of  hourly 
fees,  lucrative  to  the  novice;  and  the  recent  con- 
stitutional explosion  in  procedural  rights  for  the  ac- 
cused— all  these  factors  are  likely  to  result  in  the  stretch- 
ing out  of  the  process  with  consequent  increased  costs 
to  the  public  and  added  delay  and  congestion  in  the 
courts. ^^ 


23  See,  e.  g.,  James,  supra,  n.  21,  at  27-30;  Schrag,  On  Her 
Majesty's  Secret  Service:  Protecting  the  Consumer  in  New  York 
City,  80  Yale  L.  J.  1529  (1971). 

24  In  Cook  County,  Illinois,  a  recent  study  revealed  that  the  mem- 
bers of  the  Chicago  Bar  Association's  Committee  on  the  Defense 
of  Prisoners,  who  are  appointed  to  represent  indigent  defendants, 
elect  a  jury  trial  in  63%  of  their  trial  cases,  while  retained  and  ap- 
pointed counsel  do  so  in  33%  and  the  public  defender  in  only  15%. 
"One  possible  explanation  for  this  contrast  is  that  committee  counsel, 
who  are  sometimes  serving  in  part  to  gain  experience,  are  more 
willing  to  undertake  a  jury  trial  than  is  an  assistant  public  defender, 
who  is  very  busy  and  very  conscious  of  the  probable  extra  penalty 
accruing  to  a  defendant  who  loses  his  case  before  a  jury."  D.  Oaks 
and  W.  Lehman,  A  Criminal  Justice  System  and  the  Indigent,  158 
(1968)  (footnote  omitted). 
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There  is  an  additional  problem.  The  ability  of  vari- 
ous States  and  localities  to  furnish  counsel  varies  widely. 
Even  if  there  were  adequate  resources  on  a  national 
basis,  the  uneven  distribution  of  these  resources — of  law- 
yers, of  facilities  and  available  funding — presents  the 
most  acute  problem.  A  number  of  state  courts  have 
considered  the  question  before  the  Court  in  this  case, 
and  have  been  compelled  to  confront  these  realities. 
Many  have  concluded  that  the  indigent's  right  to  ap- 
pointed counsel  does  not  extend  to  all  misdemeanor 
cases.  In  reaching  this  conclusion,  the  state  courts  have 
drawn  the  right-to-counsel  line  in  different  places,  and 
most  have  acknowledged  that  they  were  moved  to  do  so, 
at  least  in  part,  by  the  impracticality  of  going  further.^^ 
In  other  States,  legislatures  and  courts  through  the  en- 
actment of  laws  or  rules  have  drawn  the  line  short  of 
that  adopted  by  the  majority."*^  These  cases  and  stat- 
utes reflect  the  judgment  of  the  courts  and  legislatures 
of  many  States,  who  understand  the  problems  of 
local    judicial    systems    better    than    this    Court,    that 


25  See  Irvin  v.  State,  44  Ala.  App.  101,  203  So.  2d  283  (1967); 
Burrage  v.  Superior  Court,  105  Ariz.  53,  459  P.  2d  313  (1969); 
Cableton  v.  State,  243  Ark.  351,  420  S.  W.  2d  535  (1967);  Arger- 
singer  v.  Hamlin,  236  So.  2d  442  (Fla.  1970) ;  People  v.  Dupree,  42 
111.  2d  249,  246  N.  E.  2d  281  (1969);  People  v.  Mallory,  378  Mich. 
538,  147  N.  W.  2d  66  (1967) ;  Hendrix  v.  City  of  Seattle,  76  Wash. 
2d  142,  456  P.  2d  696,  cert,  denied,  397  U.  S.  948  (1969);  State  ex 
rel.  Plutshack  v.  Department  of  Health  and  Social  Services,  37  Wis. 
2d  713,  155  N.  W.  2d  549  (1968). 

26  See  Hawaii  St.  Const.,  Art.  I,  §11  (1968);  Idaho  Code  Ann. 
§§19-851,  19-852  (1971  Supp) ;  Kan.  Gen.  Stat.  Ann.  §22-4503 
(1970  Supp.);  Ky.  Crim.  Proc.  Rule  8.04;  La.  Rev.  Stat.,  15- 
141  (F)  (West  1967);  Me.  Rule  Crim.  Proc.  44;  Md.  R.  719  §b2 
(a);  Neb.  Rev.  Stat.  §29-1803  (1967);  Nev.  Rev.  Stat.  §§171.188, 
193.140  (1969);  N.  Me.K.  Stat.  Ann.  §40-2017  (1970  Supp.);  Utah 
Code  Ann.  §77-64-2  (1971  Supp.);  Vt.  Stat.  Ann.,  Tit.  13,  §6503 
(1971  Supp.);   Va.  Code  Ann.  §19.1-241.1   (1971  Supp). 
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the  rule  announced  by  the  Court  today  may  seriously 
overtax  capabilities."^ 

The  papers  filed  in  a  recent  petition  to  this  Court  for  a 
writ  of  certiorari  serve  as  an  example  of  what  today's  rul- 
ing will  mean  in  some  localities.  In  November  1971  the 
petition  in  Wright  v.  Town  of  Wood,  No.  71-5722,  was 
filed  with  this  Court.  The  case,  arising  out  of  a  South 
Dakota  police  magistrate  court  conviction  for  the  mu- 
nicipal offense  of  public  intoxication,  raises  the  same 
issues  before  us  in  this  case.  The  Court  requested  that 
the  town  of  Wood  file  a  response.  On  March  8,  1972, 
a  lawyer  occasionally  employed  by  the  town  filed  with 
the  clerk  an  affidavit  explaining  why  the  town  had  not 
responded.  He  explained  that  Wood,  South  Dakota, 
has  a  population  of  132,  that  it  has  no  sewer  or  water 
system  and  is  quite  poor,  that  the  office  of  the  nearest 
lawyer  is  in  a  town  40  miles  away,  and  that  the  town 
had  decided  that  contesting  this  case  would  i)e  an  unwise 
allocation  of  its  limited  resources. 

Though  undoubtedly  smaller  than  most.  Wood  is  not 
dissimilar  from  hundreds  of  communities  in  the  United 
States  with  no  or  very  few  lawyers,  with  meager  finan- 
cial resources,  but  with  the  need  to  have  some  sort  of 
local  court  system  to  deal  with  minor  offenses.^^     It  is 


2^  See  Kamisar  &  Choper,  The  Right  to  Counsel  in  Minnesota: 
Some  Field  Findings  and  Legal-Policy  Observations,  48  Minn.  L.  Rev. 
1,  68  (1963).  Local  judges  interviewed  by  the  authors  concluded 
that  the  right  to  counsel  should  not  be  extended  to  petty  cases. 
"If  no  such  dividing  line  can  be  drawn,  if  the  question  of  assigned 
counsel  in  misdemeanor  cases  resolves  itself  into  an  'all  or  nothing' 
proposition,  then,  the  thrust  of  their  views  was  that  limited  funds 
and  lawyer-manpower  and  the  need  for  judicial  economy  dictate  that 
it  be  'nothing.'  "  (Footnote  omitted.)  But  see  State  v.  Borst,  278 
Minn.  388,  154  N.  W.  2d  888  (1967). 

2^  See  Cableton  v.  State,  supra,  n.  24,  at  358:  "[Tjhere  are  more 
justices  of  the  peace  m  Arkansas  than  there  are  resident  prac- 
ticing lawyers  and  .  .  .  there  are  counties  in  which  there  are  no 
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quite  common  for  the  more  numerous  petty  offenses  in 
such  towns  to  be  tried  by  local  courts  or  magistrates 
while  the  more  serious  offenses  are  tried  in  a  county- 
wide  court  located  in  the  county  seat.'^  It  is  undoubt- 
edly true  that  some  injustices  result  from  the  informal 
procedures  of  these  local  courts  when  counsel  is  not 
furnished ;  certainly  counsel  should  be  furnished  to  some 
indigents  in  some  cases.  But  to  require  that  counsel  be 
furnished  virtually  every  indigent  charged  with  an  im- 
prisonable  offense  would  be  a  practical  impossibility  for 
many  small  town  courts.  The  community  could  simply 
not  enforce  its  own  laws.-^" 

Perhaps  it  will  be  said  that  I  give  undue  weight 
both  to  the  likelihood  of  short  term  "chaos"  and  to 
the  possibility  of  long  term  adverse  effects  on  the  system. 
The  answer  may  be  given  that  if  the  Constitution  re- 
quires the  rule  announced  by  the  majority,  the  conse- 


practicing  lawyers.  The  impact  of  [right  to  counsel  in  misdeme.mor 
cases]  would  seriously  impair  the  administration  of  justice  in  Arkansas 
and  impose  an  intolerable  burden  upon  the  legal  profession."  (Foot- 
note omitted.) 

29  See  Silverstein,  supra,  n.  9,  at  125-126. 

3"  The  successful  implementation  of  the  majority's  rule  would 
require  state  and  local  governments  to  appropriate  considerable 
funds,  something  they  have  not  been  willing  to  do.  Three  States 
with  21%  of  the  Nation's  population  provide  more  than  50%  of  all 
state  appropriations  for  indigent  defense.  Note,  Dollars  and  Sense 
of  an  Expanded  Right  to  Counsel,  55  Iowa  L.  Rev.  1249,  1265 
(1970).  For  example,  in  1971  the  State  of  Kansas  spent  $570,000 
defending  indigents  in  felony  cases — up  from  $376,000  in  1069. 
Although  the  budgetary  request  for  1972  was  $612,000,  the  legislature 
has  appropriated  only  $400,000.  Brief  for  Appellant  in  James  v. 
Strange,  No.  71-11.  "In  view  of  American  resources  the  funds 
spent  on  the  legal  services  program  can  only  be  regarded  as  trivial." 
Cappelletti,  supra,  n.  21,  at  379.  "AUhough  the  American  econ- 
omy is  over  8  times  the  size  of  the  British  and  the  American  popu- 
lation is  almost  4  times  as  great,  American  legal  aid  expenditures 
are  less  than  2  times  as  high."    Id.,  at  379,  n.  210. 
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quences  are  immaterial.  If  I  were  satisfied  that  the 
guarantee  of  due  process  required  the  assistance  of 
counsel  in  every  case  in  which  a  jail  sentence  is  imposed 
or  that  the  only  workable  method  of  insuring  justice 
is  to  adopt  the  majority's  rule,  I  would  not  hesitate 
to  join  the  Court's  opinion  despite  my  misgivings  as 
to  its  effect  upon  the  administration  of  justice.  But 
in  addition  to  the  resulting  problems  of  availability  of 
counsel,  of  costs,  and  especially  of  intolerable  delay 
in  an  already  overburdened  system,  the  majority's  draw- 
ing of  a  new  inflexible  rule  may  raise  more  Fourteenth 
Amendment  problems  than  it  resolves.  Although  the 
Court's  opinion  does  not  deal  explicitly  with  any 
sentence  other  than  deprivation  of  liberty  however 
brief,  the  according  of  special  constitutional  status 
to  cases  where  such  a  sentence  is  imposed  may  derogate 
the  need  for  counsel  in  other  types  of  cases,  unless  the 
Court  embraces  an  even  broader  prophylactic  rule.  Due 
process  requires  .a  fair  trial  in  all  cases.  Neither  the 
six-month  rule  approved  below  nor  the  rule  today  enun- 
ciated by  the  Court  is  likely  to  achieve  this  result. 

Ill 

I  would  hold  that  the  right  to  counsel  in  petty 
offense  cases  is  not  absolute  but  is  one  to  be  deter- 
mined by  the  trial  courts  exercising  a  judicial  dis- 
cretion on  a  case-by-case  basis.^'  The  determination 
should  be  made  before  the  accused  formally  pleads; 
many  petty  cases  are  resolved  by  guilty  pleas  in 
which  the  assistance  of  counsel  may  be  required. ^^     If 


31  It  seems  to  me  that  such  an  individuahzed  rule,  unhke  a  six- 
month  rule  and  the  majority's  rule,  does  not  present  equal  protec- 
tion problems  under  this  Court's  decisions  in  Griffin  v.  Illinois,  351 
U.  S.  12  (1956);  Douglas  v.  California,  372  U.  S.  353  (1963);  and 
Mayer  v.  City  of  Chicago,  404  U.  S.  189  (1971). 

32  See,  e.  g.,  Katz,  Municipal  Courts — Another  Urban  111,  20  Case 
Western  Reserve  L.  Rev.  87,  92-96  (1968).    Cf.  Hamilton  v.  Ala- 


754 


20  ARGERSINGER  v.  HAMLIN 

the  trial  court  should  conclude  that  the  assistance  of 
counsel  is  not  required  in  any  case,  it  should  state  its 
reasons  so  that  the  issue  could  be  preserved  for  review. 
The  trial  court  would  then  become  obligated  to  scrutinize 
carefully  the  subsequent  proceedings  for  the  protection 
of  the  defendant.  If  an  unrepresented  defendant  sought 
to  enter  a  plea  of  guilty,  the  Court  should  examine 
the  case  against  him  to  insure  that  there  is  admissible 
evidence  tending  to  support  the  elements  of  the  of- 
fense. If  a  case  went  to  trial  without  defense  counsel, 
the  court  should  intervene,  when  necessary,  to  insure 
that  the  defendant  adequately  brings  out  the  facts  in 
his  favor  and  to  prevent  legal  issues  from  being  over- 
looked. F'ormal  trial  rules  should  not  be  applied  strictly 
against  unrepresented  defendants.  Finally,  appellate 
courts  should  carefully  scrutinize  all  decisions  not  to 
appoint  counsel  and  the  proceedings  which  follow. 

It  is  impossible,  as  well  as  unwise,  to  create  a  precise 
and  detailed  set  of  guidelines  for  judges  to  follow  in  de- 
termining whether  the  appointment  of  counsel  is  neces- 
sary to  assure  a  fair  trial.  Certainly  three  general  factors 
should  be  weighed.  First,  the  court  should  consider  the 
complexity  of  the  offense  charged.  For  example,  charges 
of  traffic  law  infractions  would  rarely  present  complex 
legal  or  factual  questions,  but  charges  that  contain  difficult 
intent  elements  or  which  raise  collateral  legal  questions, 
such  as  search  and  seizure  problems,  would  usually  be  too 
complex  for  an  unassisted  layman.  If  the  offense  were 
one  where  the  State  is  represented  by  counsel  and  where 
most  defendants  who  can  afford  to  do  so  obtain  counsel, 


bama,  368  U.  S.  52  (1961) ;  White  v.  Maryland,  373  U.  S.  59  (1963) ; 
Harvey  v.  Mississippi,  340  F.  2d  263  (CA5  1965). 

Although  there  is  less  plea  negotiating  in  petty  cases,  see  n.  13, 
supra,  the  assistance  of  counsel  may  still  be  needed  so  that  the  de- 
fendant who  is  not  faced  with  overwhelming  evidence  of  guilt  can 
make  an  intelligent  decision  whether  to  go  to  trial. 
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there  would  be  a  strong  indication  that  the  indigent  also 
needs  the  assistance  of  counsel. 

Second,  the  court  should  consider  the  probable  sen- 
tence that  will  follow  if  a  conviction  is  obtained.  The 
more  serious  the  likely  consequences,  the  greater  is  the 
probability  that  a  lawyer  should  be  appointed.  As  noted 
in  Part  I  above,  imprisonment  is  not  the  only  serious 
consequence  the  court  should  consider. 

Third,  the  court  should  consider  the  individual  factors 
peculiar  to  each  case.  These,  of  course,  would  be  the 
most  difficult  to  anticipate.  One  relevant  factor  would  be 
the  competency  of  the  individual  defendant  to  present  his 
own  case.  The  attitude  of  the  community  toward  a  par- 
ticular defendant  or  particular  incident  would  be  another 
consideration.  But  there  might  be  other  reasons  why  a 
defendant  would  have  a  peculiar  need  for  a  lawyer  which 
would  compel  the  appointment  of  counsel  in  a  case  where 
the  court  would  normally  think  this  unnecessary.  Ob- 
viously, the  sensitivity  and  diligence  of  individual  judges 
would  be  crucial  to  the  operation  of  a  rule  of  fundamental 
fairness  requiring  the  consideration  of  the  varying  factors 
in  each  case. 

Such  a  rule  is  similar  in  certain  respects  to  the  special 
circumstances  rule  applied  to  felony  cases  in  Betts  v. 
V.  Brady,  316  U.  S.  455  (1942),  and  Bute  v.  Illinois,  333 
U.  S.  640  (1948),  which  this  Court  overruled  in  GideonJ^ 
One  of  the  reasons  for  seeking  a  more  definitive  standard 
in  felony  cases  was  the  failure  of  many  state  courts  to 
live  up  to  their  responsibilities  in  determining  on  a  case- 
by-case  basis  whether  counsel  should  be  appointed.  See 
the  concurring  opinion  of  Mr.  Justice  Harlan  in  Gideon, 
372  U.  S.,  at  350-351.     But  this  Court  should  not  assume 


^^  I  do  not  disagree  with  the  overruhng  of  Betts;  I  am  in  complete 
accord  with  Gideon.  Betts,  like  Gideon,  concerned  the  right  to 
counsel  in  a  felony  case.  See  n.  1,  supra.  Neither  case  controls 
today's  result. 
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that  the  past  insensitivity  of  some  state  courts  to  the 
rights  of  defendants  will  continue.  Certainly  if  the 
Court  follows  the  course  of  reading  rigid  rules  into  the 
Constitution,  so  that  the  state  courts  will  be  unable  to 
exercise  judicial  discretion  within  the  limits  of  funda- 
mental fairness,  there  is  little  reason  to  think  that  in- 
sensitivity will  abate. 

In  concluding,  I  emphasize  my  long  held  conviction 
that  the  adversary  system  functions  best  and  most  fairly 
only  when  all  parties  are  represented  by  competent 
counsel.  Before  becoming  a  member  of  this  Court,  I 
participated  in  efforts  to  enlarge  and  extend  the  avail- 
ability of  counsel.  The  correct  disposition  of  this  case, 
therefore,  has  been  a  matter  of  considerable  concern  to 
me — as  it  has  to  the  other  members  of  the  Court.  We 
are  all  strongly  drawn  to  the  ideal  of  extending  the  right 
to  counsel,  but  I  differ  as  to  two  fundamentals:  (i)  what 
the  Constitution  requires,  and  (ii)  the  effect  upon  the 
criminal  justice  system,  especially  in  the  smaller  cities 
and  the  thousands  of  police,  municipal  and  justice  of  the 
peace  courts  across  the  country. 

The  view  I  have  expressed  in  this  opinion  would  accord 
considerable  discretion  to  the  courts,  and  would  allow  the 
flexibility  and  opportunity  for  adjustment  which  seems 
so  necessary  when  we  are  imposing  new  doctrine  on  the 
lowest  level  of  courts  of  50  States.  Although  this  view 
would  not  precipitate  the  ''chaos"  predicted  by  the  Solici- 
tor General  as  the  probable  result  of  the  Court's  absolutist 
rule,  there  would  still  remain  serious  practical  problems 
resulting  from  the  expansion  of  indigents'  rights  to  coun- 
sel in  petty  offense  cases.'*     But  the  according  of  review- 

3*  Indeed,  it  is  recognized  that  many  of  the  problems  identified  in 
this  opinion  will  result  from  any  raising  of  the  standards  as  to  the 
requirement  of  counsel.  It  is  my  view  that  relying  upon  judicial 
discretion  to  assure  fair  trial  of  petty  offenses  not  only  comports 
with  the  Constitution  but  will  minimize  problems  which  otherwise 
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able  discretion  to  the  courts  in  determining  when  counsel 
is  necessary  for  a  fair  trial,  rather  than  mandating  a  com- 
pletely inflexible  rule,  would  facilitate  an  orderly  transi- 
tion to  a  far  wider  availability  and  use  of  defense  counsel. 

In  this  process,  the  courts  of  first  instance  which  de- 
cide these  cases  would  have  to  recognize  a  duty  to  consider 
the  need  for  counsel  in  every  case  where  the  defendant 
faces  a  significant  penalty.  The  factors  mentioned  above, 
and  such  standards  or  guidelines  to  assure  fairness  as 
might  be  prescribed  in  each  jurisdiction  by  legislation  or 
rule  of  court,  should  be  considered  where  relevant.  The 
goal  should  be,  in  accord  with  the  essence  of  the  adversary 
system,  to  expand  as  rapidly  as  practicable  the  avail- 
ability of  counsel  so  that  no  person  accused  of  crime 
must  stand  alone  if  counsel  is  needed. 

As  the  proceedings  in  the  courts  below  were  not  in 
accord  with  the  views  expressed  above,  I  concur  in  the 
result  of  the  decision  in  this  case. 


could  affect  adversely  the  administration  of  criminal  justice  in  the 
very  courts  which  already  are  under  the  most  severe  strain. 
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Notice:  This  opinion  is  subject  to  formal  revision  before  publication  in  the 
Federal  Supplement.  Users  are  requested  to  notify  the  Clerk  of  any  formal  errors 
in  order  that  corrections  may  be  made  before  the  bound  volumes  go  to  press. 

Init^i  States  itBtrirt  (Unnvt 

FOR  THE  DISTRICT  OF  COLUMBIA 


Crim.  No.  2129-70 
United  States  of  America, 

V. 

Lawrence  Thompson,  Defendant. 


Crim.  No.  1828-70 
United  States  of  America, 

V. 

Marvin  Vincent,  Defendant. 


Crim.  No.  793-71 
United  States  of  America, 

V. 

Harold  Boggins,  Defendant. 


Decided  July  31,  1973 


Application  for  Excess  Compensation 

under  the  Criminal  Justice  Act, 

18U.S.C.  §  3006A(d) 
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Bazelon, Chief  Judge,  District  of  Columbia  Circuit:  In  each  of 
these  cases,  the  District  Judge  has  found  that  the  services 
rendered  by  appointed  counsel  constituted  "extended  or 
complex  representation"  and  that  a  fee  in  excess  of  the 
$  1 ,000  statutory  ceiling  is  necessary  in  order  to  provide  these 
attorneys  with  "fair  compensation."  My  approval  is  required 
in  accordance  with  the  Criminal  Justice  Act,  18  U.S.C. 
§3006A(d)(3).  Because  these  applications  raise  common, 
important  and  recurring  issues  involving  the  administration  of 
the  statute  in  the  District  of  Columbia  Circuit,  I  have  treated 
them  collectively  for  purposes  of  disposition. 

I. 

In  Thompson,  counsel  was  appointed  to  represent  the 
indigent  defendant  on  charges  of  first  and  second  degree 
murder,  armed  robbery,  assault  with  intent  to  kill,  and  related 
offenses.  Counsel's  commendably  thorough  and  fully 
documented^  application  claims  compensation  for  212  hours 
spent  in  the  preparation  and  presentation  of  the  defense,  of 
which  25  hours  were  "in  court."  The  District  Judge  certified 
that  this  case  involved  "extended  or  complex  representation" 
and  approved  a  fee  of  $4,493  computed  at  the  maximum 
statutory  rates  of  $30  per  hour  for  "in  court"  time  and  $20 
per  hour  for  "out  of  court"  time.^ 


*  See  United  States  v.  Naples,  266  F.  Supp.  608  (D.D.C.  1967);  18 
U.S.C.  §3006A(d)  (4). 

^  Counsel  was  appointed  to  represent  the  defendant  on  September 
6,  1971,  the  order  of  appointment  providing  that  it  was  "nunc  pro  tunc 
as  of  December  2,  1970."  See  infra,  pp.  12-16.  The  application  for 
compensation  excludes  any  legal  service  rendered  prior  to  August  25, 
1971,  well  after  the  effective  date  of  the  1970  amendments  to  the 
statute. 
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My  consideration  of  this  application  requires  a  review  of 
recent  statutory  revisions  to  and  judicial  interpretations  of  the 
applicable  law.  In  1970,  Congress  amended  the  Criminal 
Justice  Act  expanding  its  coverage,^  providing  for  public 
defender  organizations,'*  broadening  the  availability  of  public 
funds  for  defense  services,^  increasing  the  hourly  rates  of 
compensation  for  appointed  counsel,^  raising  the  statutory 
limit  of  counsel's  compensation  from  $500  to  $1,000,^  and 
permitting  compensation  in  excess  of  this  limit  under  certain 
circumstances.  At  issue  here  is  the  latter  provision  which  now 
reads: 

Payment  in  excess  of  any  maximum  amount  provided  in 
paragraph  (2)  of  this  subsection  may  be  made  for 
extended  or  complex  representation  whenever  the  court 


^  18  U.S.  C.  §3006A(a). 

"*  18  U.S.C.  §3006A(h). 

^  18  U.S.C.  §3006A(e). 

^  18  U.S.C.  §3006A(dXl).  The  new  rates  are  $30  per  hour  for  "in 
court"  services  and  $20  per  hour  for  "out  of  court"  services  unless  the 
Judicial  Council  of  the  Circuit  establishes  a  different  rate  which  may  not 
exceed  the  minimum  hourly  rate  for  such  services  as  fixed  by  a  local  bar 
association.  See  H.R.  Rep.  No.  91-1546,  91st  Cong.,  2d  Sess.  at  10 
(1970).  This  Circuit  has  provided  that  the  statutory  rates  of  $30  and 
$20  are  the  maximum  rates  of  compensation.  Plan  for  Furnishing 
Representation  to  Indigents  in  the  District  of  Columbia,  Part  V 
(hereinafter  cited  as  "Plan").  See  1 8  U.S.C.  §3006A(a). 

'^  18  U.S.C.  §3006A(d)(2).  The  $1,000  limitation  applies  to  cases 
such  as  the  one  before  me  in  which  one  or  more  felonies  are  charged. 
Lesser  limitations  are  fixed  for  misdemeanor  cases  and  for  post  trial 
representation. 
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in  which  the  representation  was  rendered,  or  the  United 
States  magistrate  if  the  representation  was  furnished 
exclusively  before  him,  certifies  that  the  amount  of  the 
excess  payment  is  necessary  to  provide  fair  compensation 
and  the  payment  is  approved  by  the  chief  judge  of  the 
circuit.  18  U.S.C.  §3006A  (d)(3).  (emphasis  added) 

Prior  to  these  amendments,  compensation  in  excess  of  the 
statutory  limits  was  available  only  in  "extraordinary 
circumstances"  upon  a  finding  of  "protracted  representation." 
E.g.,  United  States  v.  Harper.  311  F.  Supp.  1072  (D.D.C. 
1970),  United  States  v.  Lowery,  261  F.  Supp.  396  (D.D.C. 
1966).  The  amended  statute  substitutes  "extended  or  complex 
representation"  as  the  relevant  criteria  for  excess 
compensation.  The  legislative  purpose  was  explained  as 
follows: 

Section  UdX 3)  provides  for  waiver  of  maximum  amount 
and  payment  in  excess  of  those  amounts  for  extended  or 
complex  representation  when  necessary  to  provide  fair 
compensation  and  upon  approval  of  the  chief  judge  of  the 
circuit.  This  change  from  the  1964  act  is  based  on  the 
finding  of  the  Oaks'  report^  that  the  original  language  has 
been  given  too  restricted  an  interpretation.  S.  Rep.  No. 
91-790,  91st  Cong.,  2d  Sess.  at  7  (1970);  H.R.  Rep.  No. 
91-1546,  91st  Cong.,  2d  Sess.  at  10-11  (1970). 

The     deletion     of     the     "extraordinary     circumstances" 
requirement  and  the  reference  to  the  Oaks'  report,^  plainly 


^  The  reference  to  the  "Oaks'  report"  is  to  the  comprehensive 
study,  "The  Criminal  Justice  Act  in  the  Federal  District  Courts," 
commissioned  jointly  by  the  Judicial  Conference  of  the  United  States 
and  the  Department  of  Justice  and  prepared  under  the  direction  of 
Professor  Dallin  H.  Oaks  of  the  University  of  Chicago  Law  School.  See 
Subcomm.  on  Constitutional  Rights,  Senate  Comm.  on  the  Judiciary, 
90th  Cong.,  2d  Sess.  (Comm.  Print  1969)  (hereinafter  cited  as  the 
Report). 

^  In  his  report.  Professor  Oaks  noted  that  the  major  factor  in  the 
award  of  excess  compensation  under  the  original  act  was  the  amount  of 
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indicate  that  the  1970  amendments  were  intended  to  ease  the 
ehgibihty  requirements  for  excess  compensation.  But  to  say 
that  the  requirements  for  excess  compensation  have  been 
eased  is  not  to  say  that  they  have  been  abohshed  altogether. 
It  was  clearly  not  intended  that  the  trial  judge  or  I  sit  as 
clericals,  doing  nothing  more  than  multiplying  hours  times  the 
statutory  rate  to  arrive  at  a  fee  award;  nor  that  the  statutory 
limitation  be  waived  in  every  case  in  which  compensation  for 
counsel's  services,  if  computed  at  maximum  hourly  rates, 
would  exceed  the  statutory  limits.  The  act  still  calls  for  an 
informed  judicial  determination  based  upon  the  facts  of  the 
individual  case. 

Applying  the  statutory  criteria  is  a  frustrating  process.  It 
is  perhaps  unfortunate  that  Congress  did  not  accede  to 
Professor  Oaks'  strong  recommendation  that  "more  definite 
standard [s]"  and  "guidelines"  be  established.  Report  at  182. 
Without  such  assistance,  I  am  increasingly  perplexed  in  my 
efforts  to  administer  the  excess  compensation  provisions,  and 
I  am  fully  aware  that  my  frustrations  are  shared  by  trial 
judges  and  conscientious  appointed  counsel.  However,  pending 
the  promulgation  of  such  standards  and  guidelines,' °  the 
statute  must  be  administered  as  best  it  can,  and  it  seems  to 
me  that  several  factors  can  be  identified. 


time  expended  by  the  attorney  in  the  course  of  the  representation. 
Report  at  179-180.  In  cases  where  counsel's  Criminal  Justice  Act  time 
fell  between  $500  and  $1,000,  Professor  Oaks  thought  the  original  act 
was  being  discriminatorily  administered,  and  he  proposed  that  such 
discrimination  be  eliminated  by  raising  the  statutory  limit  to  $1,000. 
Report  at  181.  That  Congress  raised  the  ceiling  is  not  wholly  responsive 
to  the  points  which  Professor  Oaks  made,  for  his  recommendations  were 
based  on  the  assumption  that  the  hourly  rates  of  compensation  would 
be  only  slightly  raised  from  the  then-estabhshed  $15  and  $10  per  hour 
rates.  Report  at  12-13,  174. 


10 


See  infra,  pp.  24-27. 
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First,  the  initial  burden  is  on  the  attorney  seeking  excess 
compensation  to  provide  the  trial  judge  with  an  application 
sufficiently  detailed  to  allow  an  exercise  of  informed  judicial 
discretion.  United  States  v.  Naples,  266  F.  Supp.  608  (D.D.C. 
1967),  sets  forth  the  nature  of  the  information  which  should 
ordinarily  accompany  such  an  appUcation.* '  In  some  cases, 
counsel  have  been  permitted  to  supplement  their  applications 
for  excess  compensation  with  a  Naples  memorandum  after  the 
trial  judge  had  passed  upon  the  bare  application.  Hereafter,  I 
will  ordinarily  follow  the  course  established  in  Naples  and 
return  insufficiently  detailed  applications  to  the  trial  court 
without  prejudice  to  resubmission  upon  appropriate 
supplementation.  This  seems  more  in  accordance  with  the 
statutory  scheme  which  requires  the  initial  determination  to 
be  made  by  the  trial  judge,  subject  only  to  review  by  the 
chief  circuit  judge. 

Second,  when  presented  with  a  sufficient  application,  the 
trial  judge  must  find  that  the  case  involves  "extended  or 
complex"  representation,  a  decision  calling  for  careful 
consideration  of  the  nature  of  the  case,  its  legal  and  factual 
difficulties,  the  amount  and  nature  of  the  professional  services 
rendered,  and  many  other  such  factors.  This  statutory  finding 
cannot  be  made  by  mere  reference  to  the  number  of  hours  of 
service,  since  the  statute  requires  a  determination  that  such 
time  was  "reasonably  expended"  in  the  course  of  the 
representation.  18  U.S.C.  §3006A(d)(l).  Broad  categories 
such  as  "legal  research"  or  "interviews"  or  "other  services" 
cannot  be  found  to  have  been  "reasonably  expended"  unless 
counsel's     supporting     memorandum     furnishes     sufficiently 


^  *  The  Naples  criteria  were  approvingly  discussed  in  Professor  Oaks' 
report.  Report  at  180.  Of  course,  the  requirement  of  "extraordinary 
circumstances"  has  been  abolished  by  the  amended  statute,  but  the 
detailed  information  called  for  by  Naples  is  still  quite  pertinent  to  the 
determination  that  "extended"  or  "complex"  representation  is  involved, 
as  well  as  to  the  fee  necessary  to  provide  "fair  compensation." 
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detailed  descriptions  of  the  services  to  warrant  that  finding. 
Cf.  Hardt  v.  Heller  Bros.  Co.,  171  F.2d  644,  648  (3d  Cir. 
1948);  Kuhn  v.  Princess  Lida  of  Thurn  &  Taxis,  119  F.2d 
704,  708  (3d  Cir.  1941).'^ 


'  ^  The  statutory  requirement  that  out-of-court  time  be  "reasonably 
expended"  raises  a  difficult  issue  which  I  identify,  but  find  unnecessary 
to  decide  in  the  cases  before  me.  Is  professional  time  "reasonably 
expended"  when  an  attorney  does  legal  research  which  one  already 
skilled  in  the  criminal  law  would  not  need  to  do?  Of  course,  "[n]o 
attorney  is  bound  to  know  all  the  law;  God  forbid  that  it  should  be 
imagined  that  an  attorney  or  a  counsel,  or  even  a  judge  is  bound  to 
know  all  the  law."  Montriou  v.  Jefferys,  172  Eng.  Rep.  51  (N.P.  1825). 
Even  an  attorney  who  keeps  abreast  of  developments  in  the  pertinent 
areas  of  criminal  and  constitutional  law  will  need  to  conduct  research 
and  preparation  on  the  precise  points  raised  by  his  particular  assignment. 
But  since  such  an  attorney  brings  to  his  appointment  a  basic 
understanding  of  the  recurring  issues  and  the  leading  cases,  he  may 
reasonably  be  expected  to  complete  the  particular  task  in  significantly 
less  time  than  the  attorney  who  must  first  acquaint  himself  with  the 
basic  principles  before  turning  to  the  particular  problems  confronting  his 
client.  Whether  the  time  devoted  to  study  and  research  of  elementary 
matters  is  "reasonably  expended"  is  a  problem  that  I  find  exceedingly 
difficult.  On  the  one  hand,  the  bar  has  long  required  its  members  to 
maintain  competence  in  the  areas  in  which  they  are  to  practice,  and  it 
seems  generally  settled  that  an  attorney  may  not  properly  charge  his 
client  for  the  time  it  takes  the  attorney  to  obtain  general  competence  in 
a  particular  area  of  the  law.  See  ABA,  Code  of  Professional 
Responsibility,  EC  6-2,  6-3;  DR  6-101.  As  the  Code  puts  it,  "...a 
lawyer  generally  should  not  accept  employment  in  any  area  of  the  law 
in  which  he  is  not  qualified.  However,  he  may  accept  such  employment 
if  in  good  faith  he  expects  to  become  qualified  through  study  and 
investigation,  as  long  as  such  preparation  would  not  result  in 
unreasonable  delay  or  expense  to  his  client."  EC  6-3  (footnote  deleted, 
emphasis  added).  See,  Patterson  and  Cheatham,  The  Profession  of  Law 
249  (1971).  Since  this  circuit's  implementation  plan  places  all  members 
of  the  bar  under  the  age  of  sixty  on  the  central  appointment  file,  Plan 
at  Part  II(BX2)(a),  it  may  be  that  there  is  a  professional  obligation  to 
remain  reasonably  abreast  of  the  developments  in  the  criminal  law  and 
that  the  time  expended  in  that  endeavor  is  not  "reasonably  expended" 
within  the  meaning  of  the  statute. 
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If  the  legal  or  factual  difficulties  of  a  particular  case 
reasonably  require  significantly  more  professional  time  than 
the  average  felony  case,  such  representation  may  properly  be 
found  to  be  "complex".  If  court  proceedings,  including 
pre-trial  and  post-trial  hearings,  involve  significantly  more 
professional  time  than  the  average  felony  case,  such 
representation  may  properly  be  found  to  be  "extended."  And, 


The  statute  must  be  administered  "to  improve  the  operation  of  the 
Criminal  Justice  Act  of  1964."  S.  Rep.  No.  91-790,  91st  Cong.,  2d  Sess. 
at  1,  11-12  (1970).  Involving  attorneys  who  would  not  ordinarily  appear 
in  a  criminal  case  in  the  day-to-day  administration  of  criminal  justice  in 
the  District  of  Columbia  may  well  have  significant  advantages,  not  only 
to  the  particular  defendant,  but  to  the  criminal  justice  system  itself. 
Frequently,  those  whose  daily  task  it  is  to  administer  criminal  justice 
become  accustomed  to  things  as  they  are  and  overlook  shortcomings 
which  are  obvious  to  an  outsider.  A  fresh  view  not  infrequently  brings 
into  focus  defects  which  others  have  not  seen.  If  this  be  deemed 
important,  and  I  am  inclined  to  think  that  it  is,  then  it  may  be  entirely 
consistent  with  the  purpose  of  the  statute  to  deem  the  time  it  takes 
such  a  lawyer  to  become  familiar  with  basic  principles  to  be  "reasonably 
expended."  On  the  other  hand,  appointment,  on  a  rotation  basis,  of 
attorneys  not  familiar  with  the  criminal  justice  system  may  result  in 
their  client's  bearing  the  cost  of  their  inexperience.  While  the 
inexperienced  lawyer  is  not  to  be  condemned  for  an  error  bred  of  his 
lack  of  familiarity  with  criminal  law  or  procedure,  it  must  be 
remembered  that  the  client  is  entitled  to  the  effective  assistance  of 
counsel.  See  United  States  v.  Watson,  141  U.S.  App.  D.C.  335,  363-64, 
439  F.2d  442,  460-61  (1970)  (separate  opinion  of  Chief  Judge  Bazelon); 
United  States  v.  Price,  141  U.S.  App.  D.C.  149,  150-51,  436  F.2d  303, 
304-05  (1970)  (dissenting  opinion  of  Chief  Judge  Bazelon);  United 
States  V.  Heard,  121  U.S.  App.  D.C.  37,  45,  348  F.2d  43,  51  (1965) 
(statement  of  Chief  Judge  Bazelon);  Tamm,  Advocacy  Can  be  Taught  - 
The  N.I.TA.  Way,  59  A.B.A.J.  625  (June  1973);  cf  ABA,  Code  of 
Professional  Responsibility  DR6-101 ;  Bazelon,  The  Defective  Assistance  of 
Counsel,  42  Cinn.  L.  Rev.  1,  11-14&  18-20  (1973);  The  Report  at  182. 
In  this  regard,  the  problem  of  time  "reasonably  expended"  comes  full 
circle  to  the  appointment  process  itself.  See  infra,  pp.  24-27.  This  matter 
is  deserving  of  fuller  consideration  to  the  end  that  the  "guidelines"  and 
"definite  standard  [s]"  which  Professor  Oaks  hoped  would  be  included  in 
the  amended  act.  Report  at  182,  may  nevertheless  be  incorporated  into 
this  circuit's  implementation  plan. 
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of  course,  excess  compensation  is  warranted  in  a  case 
involving  both  "complex"  and  "extended"  representation 
where  the  combined  in-court  and  out-of-court  services 
reasonably  and  significantly  exceed  that  of  the  usual  felony 
case. 

The  trial  judge  correctly  found  that  counsel's 
representation  here  was  "complex."  The  files  and  records, 
including  counsel's  detailed  supporting  memorandum, 
convincingly  demonstrate  that  this  case  involved  difficult 
factual  and  legal  issues  which  were  skillfully  and  thoroughly 
investigated,  researched  and  presented.  Counsel  determined 
not  to  raise  the  defense  of  insanity  only  after  "a  very 
thorough  and  detailed  investigation,  and  after  consultation 
with  the  defendant,  his  family,  and  the  presiding  judge." 
Counsel  did  vigorously  pursue  an  effort  to  estabUsh  that  a 
third  person,  and  not  the  defendant,  was  the  culpable  party. 
Counsel  devoted  substantial  time  to  preparing  requests  for 
instructions;  to  conducfing  interviews  with  potential  witnesses 
and  prosecuting  attorneys;  and  to  careful  study  of  grand  jury 
testimony,  pohce  reports,  hospital  records  and  to  other 
matters.  Following  his  client's  conviction,  counsel  prepared 
and  submitted  a  comprehensive  pre-sentencing  report  for  the 
trial  court's  consideration.*^  While  the  trial  itself  was  not 
unusually  long,  the  pre-trial  preparation  clearly  places  this 
case  in  the  "complex"  category  and  warrants  compensation  in 
excess  of  the  statutory  limitation. 

The  trial  judge  computed  the  counsel's  fee  of  $4,493  at 
maximum  hourly   rates.  Consistent  with   the  view  taken  by 


*3  See  United  States  v.  Martin,  U.S.  App.  D.C. 


475  F.2d  943,  954-56  (dissenting  opinion  of  Chief  Judge 
Bazelon);  ABA  Project  on  Minimum  Standards  for  Criminal  Justice, 
Sentencing  Alternatives  and  Procedures,  §5.1  (Approved  Draft,  1971); 
Bazelon,  The  Defective  Assistance  of  Counsel,  42  Cinn.  L.  Rev.  1, 
41-46  (1973). 
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other  chief  judges/'*  I  have  held  that  this  is  not  ordinarily 
the  proper  method  of  computing  excess  compensation,  United 
States  V.  Harper,  311  F.  Supp.  1072  (D.D.C.  1970);  United 
States  V.  Hanrahan,  260  F.  Supp.  728  (D.D.C.  1966),  and  the 
1970  amendments  do  not  alter  my  construction  of  the 
apphcable  statutory  provisions.  First,  although  Congress  was 
fully  aware  of  the  aforementioned  construction,^^  it  did  not 
amend  the  "fair  compensation"  standard  of  the  original  act. 
Second,  the  act  expressly  requires  not  only  a  finding  of 
"extended  or  complex  representation,"  but  also  a 
determination  that  the  "amount  of  excess  payment  is 
necessary  to  provide  fair  compensation."  Had  Congress 
intended  the  computation  of  excess  compensation  to  be  a 
mere  clerical  function  once  the  finding  of  "extended  or 
complex  representation"  had  been  made,  the  latter  provision 
would  have  been  unnecessary.  Finally,  the  statutory  rates  of 
compensation  are  described  as  maximum  rates,  not  as  the 
automatic  entitlement  of  counsel  for  each  hour  expended  in 
the  course  of  representation. 

In  United  States  v.  Harper,  supra,  311  F.  Supp.  at  1073, 
n.9,  I  indicated  I  would  consider  applications  for  excess 
compensation  computed  at  the  maximum  statutory  rates  "in 
an  extraordinary  case"  provided  the  trial  judge  set  forth 
reasons  justifying  such  an  award  in  an  accompanying 
memorandum.  I  have  received  numerous  apphcations  for 
excess  compensation  computed  at  maximum  hourly  rates,  but 
I  have  never  received  an  application  accompaiyed  by  such  a 
memorandum.  This  case  is  no  exception.  Nor  is  there 
anything  in  the  record  demonstrating  the  requisite 
"extraordinary"  circumstances. 


^^  E.g.,    United    States  v.  Dodge,  260  F.  Supp.  (S.D.N.Y.  1966) 
(lAimbard,  C.J.). 


15 


Report  at  179-182. 
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In  the  past,  I  have  independently  reduced  excess 
compensation  awards  which  were  computed  at  maximum 
statutory  rates,  I  will  no  longer  do  so.  The  trial  judge  is  in  a 
far  better  position  than  I  to  assess  the  presence  of 
extraordinary  circumstances  justifying  compensation  at 
maximum  rates  ^*^  or  to  fix  a  fee  sufficient  to  constitute  "fair 
compensation"  at  less  than  maximum  rates.  My  only  function 
under  the  act  is  to  approve  or  disapprove,  in  whole  or  in  part, 
the  determination  made  by  the  trial  judge.  Accordingly,  this 
application  will  be  returned  to  the  trial  court  for 
reconsideration.  If  the  trial  court  concludes  that  extraordinary 
circumstances  justify  excess  compensation  at  maximum  hourly 
rates,  the  basis  for  that  conclusion  must  be  set  forth.  If  such 
circumstances  are  not  found,  an  appropriate  fee  will  be  fixed 
by  the  court  on  a  basis  other  than  maximum  hourly  rates. 

In  passing,  I  would  also  note  that  the  1970  amendments 
were  clearly  intended  to  ease  the  financial  burden  of  the 
attorney  called  upon  to  represent  an  indigent  defendant  in  a 
federal  criminal  case.  S.  Rep.  No.  91-790,  91st  Cong.,  2d  Sess. 
at  14-15  (1970);  H.R.  Rep.  No.  91-1546,  91st  Cong.,  2d  Sess. 
at  4,  10  (1970).  There  remains,  however,  a  substantial 
element  of  public  service  on  the  part  of  appointed  counsel, 
for  Congress  made  it  plain  that  the  fees  allowable  under  the 
amended  act  "still  [do]  not  provide  full  compensation."  S. 
Rep.  No.  91-790,  supra,  at  15.  These  matters  must  be  kept  in 
mind  by  the  court  when  it  fixes  "fair  compensation,"  and,  in 
so  doing,  authorizes  the  expenditure  of  a  very  limited 
resource.  See  United  States  v.  James,  301  F.  Supp.  107,  116 
(W.D.  Tex.  1969). 


*^  E.g.,  United  States  v.  Pope,  251  F.  Supp.  234  (D.  Neb.  1966); 
Report  at  173.  Cf.  United  States  v.  Ursini,  296  F.  Supp.  1155  (D.  Conn. 
1968). 
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II. 

Vincent  presents  a  different  and  disturbing  problem 
involving  appointment  practices  in  the  District  Court.  Counsel 
secured  an  order  from  a  United  States  Magistrate  appointing 
her  to  represent  her  client  pursuant  to  the  Criminal  Justice 
Act  four  months  after  the  client  was  acquitted  of  assault  on  a 
police  officer  and  related  charges.  The  appointment  was  made 
nunc  pro  tunc  as  of  November  24,  1970,  the  day  on  which 
the  attorney  had  entered  her  appearance  as  retained  defense 
counsel.  On  the  basis  of  this  order,  the  trial  judge  found  that 
compensation  in  the  amount  of  $2,620  was  necessary  to 
provide  "fair  compensation"  for  "extended  or  complex 
representation." 

This  court  held  in  United  States  v.  Perry,  U.S. 

App.  D.C.  ,  471  F.2d  1069  (1972),  that  the  act  does 

not  flatly  prohibit  nunc  pro  tunc  orders  when  necessary  to 
effectuate  the  statutory  purposes.*^  A  retroactive  order, 
however,  can  only  authorize  payment  for  "representation 
furnished  pursuant  to  the  [implementation]  plan  prior  to 
appointment."  18  U.S.C.  §3006A(b).  Thus,  for  example, 
when  clerical  delay  prevents  the  entry  of  a  timely  order  of 
appointment  or  where,  as  was  the  case  in  Perry,  substantial 
services  are  rendered  in  this  court  by  counsel  already 
appointed  to  represent  the  indigent  in  the  District  Court,  a 
nunc  pro  tunc  order  clearly  comports  with  the  statutory 
goals.  In  this  case,  however,  the  attorney  completed  all  legal 
services  on  behalf  of  her  client  in  accordance  with  a  retainer 
agreement  presumably  negotiated  before  her  appearance  was 
initially  entered.  Whether  the  act  permits  a  retroactive 
appointment  in  these  circumstances  was  left  open  in  Perry.  *  ^ 


^"^  But  see.   United  States  v.  Thompson,  356  F.2d  216  (2d  Cir.), 
cert,  denied,  384  U.S.  964  (1965). 

*« U.S.  App.  D.C.  at n.  13,  471  F.2d  at  1071,  n.  13. 
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The  Criminal  Justice  Act  is  not  a  form  of  federal  fee 
insurance  guaranteeing  payment  to  counsel  for  the  failure  of 
his  retained  client  to  honor  a  fee  agreement.  United  States  v. 
James,  301  F.  Supp.  107,  141  (W.D.  Tex.  1969).  The  civil 
courts  are  fully  capable  of  providing  the  attorney  with 
appropriate  redress  in  such  circumstances.  That  the 
defendant  is  allegedly  in  default  of  a  fee  agreement  is  not, 
standing  alone,  sufficient  to  warrant  an  appointment  under 
the  act. 

The  statute  and  this  circuit's  implementation  plan  make 
explicit  provision  for  the  case  where  a  defendant,  initially 
represented  by  retained  counsel,  seeks  the  appointment  of 
Criminal  Justice  Act  counsel,  18  U.S.C.  §3006A(c),  Plan  Part 
III(E). 

In  pertinent  part,  the  statute  provides: 

If  at  any  stage  of  the  proceedings,  including  an  appeal, 
the  United  States  magistrate  or  court  finds  that  the 
person  is  financially  unable  to  pay  counsel  whom  he  had 
retained,  it  may  appoint  counsel  as  provided  in  subsection 
(b)  and  authorize  payment  as  provided  in  subsection  (d), 
as  the  interests  of  justice  may  dictate.  18  U.S.C.  § 
3006A(c). 

This  circuit's  implementation  plan  provides: 

If  at  any  stage  of  the  proceedings,  the  court  or  magistrate 
finds  that  a  party  is  financially  unable  to  pay  counsel 
whom  he  had  retained,  or  to  obtain  other  counsel,  the 
court  or  magistrate  may  appoint  counsel  in.  accordance 
with  the  general  procedure  set  forth  in  this  plan.  The 
attorney  appointed  may  claim  compensation  for  services 
rendered  after  the  date  of  his  appointment  pursuant  to 
the  Act.  The  court  or  magistrate  will  ordinarily  not 
appoint  the  same  attorney  who  was  previously  retained. 
Plan,  Part  III(E)  (emphasis  suppHed). 

These  provisions  are  indicative  of  the  detailed 
consideration     which     this     matter     received     in     Congress. 
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Professor  Oaks'  report  addressed  this  issue  as  well.  Report  at 
52-53,  191-192: 

The  trouble  with  appointing  retained  counsel  is  that  this, 
in  effect,  permits  the  defendant  to  select  his  own 
Criminal  Justice  Act  counsel,  whereas  all  91  of  the 
district  plans  expressly  forbid  this.  [^^].  If  counsel  who 
has  been  retained  and  partially  paid  will  be  appointed 
under  the  Criminal  Justice  Act,  then  a  defendant  with 
some  means  who  can  persuade  a  lawyer  to  accept  his  case 
for  partial  payment  can,  in  effect,  select  a  Criminal 
Justice  Act  counsel  whom  he  could  not  afford  to  pay, 
whereas  a  defendant  with  no  means  or  with  small  means 
but  no  persuasive  powers  cannot. 

If  this  is  occurring  in  practice,  then  districts  which  are 
permitting  it  should  probably  amend  their  plans.  If  it  is 
decided  that  defendants  should  be  awarded  some  freedom 
in  selecting  appointed  counsel,  a  more  systematic  means 
of  achieving  that  end  should  be  instituted,  one  that  is 
available  to  all  defendants.  Report  at  53. 

There  is  a  danger  that  the  client  will  use  the  initial 
retainer  to  circumvent  the  prohibition  against  selection  of  a 
particular  Criminal  Justice  Act  attorney,  or  that  the  attorney 
wUl  utilize  his  initial  appearance  as  retained  counsel  to  secure 
Criminal  Justice  Act  appointments  and  compensation  without 
regard  for  the  procedures  outhned  in  our  implementation 
plan.  Thus,  when  a  defendant  represented  by  retained  counsel 
seeks  appointment  of  that  attorney,  the  defendant  and  his 
retained  counsel  should  make  a  full  and  complete 
disclosure  ^°  to  the  trial  court  of  the  pertinent  facts, 
including  the  circumstances  under  which  counsel  was  initially 
retained;  the  financial  arrangements  which  were  agreed  upon; 
the  payments,  if  any,  which  the  defendant  has  made  to  the 


*^  See  Plan,  Part  IV  which  provides:  "The  party  shall  not  have  the 
right  to  select  his  appointed  counsel  from  the  Public  Defender  Service, 
from  a  panel  of  attorneys  or  otherwise." 

This  disclosure  could,  of  course,  be  sealed  to  avoid  prejudice. 
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attorney  pursuant  to  the  retainer  agreement;  and  the  changed 
conditions  which  are  alleged  to  constitute  grounds  for  the 
appointment,^  *  Only  then  will  the  trial  court  be  in  a  position 
to  make  an  informed  disposition  of  the  application  including 
the  determination,  in  an  appropriate  case,  to  invoke  the 
provisions  of  18  U.S.C  §3006A(f).^^ 

Although  our  implementation  plan  provides  that 
"ordinarily"  retained  counsel  will  not  be  appointed  as 
Criminal  Justice  Act  counsel,  there  are  circumstances  in  which 
it  may  be  appropriate  to  appoint  the  retained  attorney  to 
continue  in  the  case.  An  application  for  appointment  should 
be  made  at  the  earliest  opportunity  to  afford  the  trial  court 
the  widest  latitude  in  balancing  the  need  for  uniform 
application  of  the  act  with  the  interests  of  justice  in  a 
particular  case,  since,  as  Professor  Oaks  has  observed: 

This  dilemma  cannot  be  resolved  by  the  apphcation  of  a 
hard-and-fast  rule.  We  recommend  that  whether  the 
retained  attorney  should  be  appointed  or  whether  a  new 
attorney  should  handle  the  case  once  the  defendant 
becomes  eligible  under  the  Criminal  Justice  Act  should 
depend  on  how  much  work  the  appointed  attorney  has 
already  undertaken  and  whether  it  appears  that  the 
defendant  retained  an  attorney  knowing  that  he  could  not 
complete  the  payments.  It  may  be  useful  ...  to  announce 
as  a  guideline  that,  in  general,  the  retained  attorney 
should   be   appointed   only   where:    (1)   He   is  willing   to 


^  '  In  United  States  v.  Holt,  Grim.  No.  1506-67,  I  returned  a  similar 
application  to  the  District  Court  for  furtlier  proceedings  including 
disclosure  of  "any  compensation  which  counsel  may  have  received 
pursuant  to  her  retainer  agreement.  .  .  ." 

^^18  U.S.C.  §  3006A(0  sets  forth  the  procedures  whereby  the  trial 
court  may  direct  the  defendant  to  make  a  contribution  to  the  total 
costs  of  the  legal  services  provided  him  under  the  act.  While  there  will 
be  cases  in  which  invocation  of  this  provision  is  inappropriate,  it  seems 
to  me  that  an  application  on  behalf  of  one  who  was  able  to  retain 
counsel  in  the  first  instance  calls  for  careful  consideration  of  this 
alternative.  See  Report  at  188,  191-193. 
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accept  the  appointment  on  the  understanding  that  his 
Criminal  Justice  Act  fees  will  be  determined  on  the  basis 
of  the  total  time  he  has  expended  on  the  case,  at 
Criminal  Justice  Act  rates,  less  the  amount  already 
received  from  the  defendant;  and  (2)  he  has  completed  a 
substantial  amount  of  work  for  the  defendant  that  would 
be  wasted,  or  there  are  other  reasons  why  substitution  of 
counsel  would  work  to  the  defendant's  disadvantage. 
Report  at  53. 

In  this  case,  the  appHcation  was  not  only  delayed  until 
long  after  the  trial  was  completed,  but  also  well  beyond  the 
maximum  period  for  the  submission  of  Criminal  Justice  Act 
vouchers  set  forth  in  our  implementation  plan.^^  The  entry 
of  the  nunc  pro  tunc  order  appears  on  its  face  to  run  afoul 
not  only  of  the  general  rule  against  appointing  the  retained 
attorney,  but  also  against  the  limitation  period  for  Criminal 
Justice  Act  claims  set  forth  in  the  implementation  plan. 

Accordingly,  the  application  will  be  returned  to  the 
District  Court  in  order  that  inquiry  may  be  made  and  the 
record  supplemented  to  reflect  the  full  details  of  the  retainer 
arrangement,  and  the  reasons  for  the  delay  in  seeking 
appointment  of  counsel  under  the  act.  If  the  court  concludes 
that  the  purposes  of  the  act  and  the  implementation  plan 
would  not  be  furthered  by  the  appointment  of  retained 
counsel  or  that  the  delay  beyond  the  claims  Hmitation  period 
set  forth  in  the  implementation  plan  is  not  excused,  I  do  not 
believe  the  statute  permits  compensation.  If  the  court 
concludes  otherwise,  the  application  is  to  be  reconsidered  in 
accordance  with  the  standards  set  forth  in  Thompson,  supra, 
pp.  2-11. 

Another  disturbing  feature  of  this  application  is  that  it 
lists  eighteen  hours  of  "travel  time"  for  which  compensation 
was  sought  and  approved  at  maximum  statutory  rates.  This 


^^The  plan  provides  that  "[n]o  claim  for  compensation  or 
reimbursement  will  be  honored  unless  filed  within  sixty  (60)  days  of  the 
termination  of  the  representation."  Plan,  Part  V(D). 
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"travel  time"  is  for  trips  between  counsel's  office  in 
Washington,  D.C.  and  the  courthouse,  both  of  which  are  in 
the  same  postal  zone.  The  Judicial  Conference  Committee  to 
Implement  the  Criminal  Justice  Act  addressed  the  problem  of 
"travel  time": 

When  the  travel  time  of  an  attorney  from  his  office  to 
and  from  court  is  1  hour  or  more,  the  court  in  its 
discretion,  after  taking  into  consideration  all  the 
surrounding  circumstances,  may  allow  compensation  for 
time  spent  in  such  travel  .  .  .  ;  provided,  that  such  travel  is 
solely  on  the  performance  of  duties  in  representing  a 
defendant  pursuant  to  an  appointment  under  the  Criminal 
Justice  Act .  .  .  ,  and  that  compensation  shall  be  allowed 
only  for  time  spent  in  travel  during  the  normal  working 
hours  of  the  attorney's  office.  1966  Administrative  Office 
Report  51-52. 

This  travel  time  provision  is  intended  for  "certain  widespread 
districts"  where  attorneys  are  accustomed  to  "driving  50  to 
100  miles  to  arraignments  and  other  court  proceedings." 
Report  at  182.  I  do  not  believe  "travel  time"  compensation 
should  be  afforded  counsel  with  offices  in  the  same  postal 
zone  as  the  United  States  Courthouse  for  trips  to  and  from 
court,  even  though  traffic  congestion  may  cause  a  particular 
trip  to  take  an  hour  or  more.  The  claim  for  "travel  time" 
compensation  is  to  be  deleted  from  the  appHcation  upon 
reconsideration,  and  the  findings  of  "extended  or  complex 
representation"  and  "fair  compensation"  are  to  be 
reconsidered  if  appropriate. 

Ill 

In  the  Boggins  case,  the  defendant  was  charged  with 
twenty-two  separate  felonies,  including  first  degree  murder, 
assault  on  a  pohce  officer  with  a  dangerous  weapon,  and 
violations  of  the  narcotics  laws.  The  district  judge,  in  a 
helpful  memorandum,  detailed  the  unusual  circumstances 
involved: 
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On  a  showing  of  indigency,  Mr.  [A] ,  a  member  of  the  bar 
of  this  court,  was  appointed  to  defend  Harold  L.  Boggins, 
the  appointment  being  made  by  Magistrate  Burnett  in  a 
nunc  pro  tunc  order  dated  April  20,  1971.  Mr.  [A] 
continued  as  counsel  for  defendant  Boggins  until  March  23, 
1972,  when  his  appointment  was  terminated  upon  the 
employment  by  the  defendant  of  Mr.  [Bl.  On  April  28, 
1972,  Ms.  Id ,  a  member  of  the  bar  of  this  court,  entered 
her  appearance  as  co-counsel  with  retained  counsel  IBl .  On 
May  10,  1972,  after  it  appeared  to  the  court  that  the 
defendant  Boggins  was  not  in  a  position  to  retain  Ms  [C], 
the  court  appointed  her  as  counsel  under  the  Criminal 
Justice  Act. 

At  the  time  that  Mr.  [BJ  appeared  as  retained  counsel  and 
the  appointment  of  Mr.  [A]  was  vacated,  the  court 
ascertained  that  Mr.  IB's]  experience  as  trial  counsel  was 
considerably  limited,  and  that  he  had  never  represented  a 
defendant  in  a  first  degree  murder  case.  Since  Mr.  [D],  a 
member  of  the  bar  of  this  court,  had  been  assisting  Mr.  [A] 
during  the  period  when  the  latter  was  appointed  counsel  for 
defendant  Boggins,  the  court  appointed  Mr.  [D]  on  April  7, 
1972  as  amicus  curiae. 

At  the  conclusion  of  the  trial,  the  district  judge  was 
presented  with  three  separate  appUcations  for  compensation 
under  the  act.  Mr.  A  sought  compensation  for  the  services 
which  he  had  rendered  prior  to  March  23,  1972;  Ms.  C  sought 
compensation  for  the  services  she  had  rendered  to  her 
formerly  retained  client  pursuant  to  her  appointment  under 
the  act;  and  Mr.  D  sought  compensation  for  his  services  as 
amicus  curiae.  Concluding  that  Ms.  C  and  Mr.  D  had  rendered 
"extended  or  complex  representation"  to  the  defendant,  the 
trial  judge  approved  their  applications  in  amounts  less  than 
the  maximum  hourly  rates  set  by  the  act.  Mr.  A's  application, 
which  involved  only  pre-trial  representation,  was  found  not  to 
warrant  a  fee  in  excess  of  the  statutory  limit,  but  was  forward 
to  me  because,  when  added  to  the  fees  approved  for  Ms.  C 
and  Mr.  D,  excess  compensation  was  involved. 
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Prior  to  the  1970  amendments,  the  statutory  hmit  applied 
to  "a  case  in  which  one  or  more  felonies  are  charged."  18 
U.S.C.  §  3006A(d)  (1966),  Under  that  provision,  excess 
compensation  was  involved  whenever  two  attorneys 
represented  a  defendant  and  the  total  amount  of  their 
compensation  exceeded  the  statutory  limit,  even  if  neither 
attorney  alone  received  a  fee  in  excess  of  that  limitation.  E.g., 
United  States  v.Owens,  256  F.  Supp.  859,  860-861  (W.D.  Pa. 
1966)  (Staley,  C.J.).  The  statute,  as  amended,  permits 
payment  up  to  the  statutory  limit  to  each  attorney  appointed 
under  the  act.  18  U.S.C.  §  3006A(d)(2).  The  legislative  intent 
is  clearly  manifested  in  the  committee  reports  which  provide, 
"Section  1(d)(2)  of  the  bill  eliminates  the  existing  per  case 
basis  for  payment  of  fees  and  replaces  it  with  a  more  flexible 
system  of  maximum  payments  for  each  attorney  in  each 
case."  S.  Rep.  No.  91-790,  91st  Cong.,  2d  Sess.  at  7  (1970); 
H.R.  Rep.  No.  91-1546,  91st  Cong.,  2d  Sess.  at  10  (1970). 

The  Judicial  Conference  Guidelines  delineate  the  only 
circumstance  in  which  my  approval  is  now  required  for  an 
apphcation  requesting  less  than  the  statutory  maximum: 

If  an  attorney  is  substituted  for  an  attorney  previously 
appointed  for  a  defendant  in  the  same  case,  the  total 
compensation  which  may  be  paid  both  attorneys  shall  not 
exceed  the  statutory  maximum  for  one  defendant,  unless 
the  case  involves  extended  or  complex  representation.  In 
such  cases.  .  .  the  judicial  officer  may  make  such 
apportionment  as  may  be  just.  Judicial  Conference 
Committee  to  Implement  the  Criminal  Justice  Act, 
Guidehnes  for  the  Administration  of  the  Criminal  Justice 
Act  II-8  (1970). 

The  trial  judge's  memorandum  indicates  that  Mr.  A  was 
replaced  not  by  appointment  of  substitute  counsel  but  by  a 
retained  attorney  (Mr.  B)  and  Ms.  C  was  appointed  as 
co-counsel.  If  the  matter  ended  there,  my  approval  of  A's 
voucher  would  not  be  required.  But,  if  Mr.  B  was  then 
removed  or  withdrew,  see  pp.  22-23,  supra,  and  D  was  appointed 
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in  B's  place,  then  D  would  be  a  substitute  counsel,  bringing 
the  judicial  conference  rule  into  play.  Even  if  Mr.  D.  were 
substitute  counsel,  however,  I  agree  that  this  case  involved 
"extended  or  complex  representation,"  justifying  combined 
compensation  to  A  and  D  exceeding  the  statutory  maximum. 
I  will  return  Mr.  A's  application  to  the  District  Court  for 
clarification  of  whether  D  was  appointed  to  substitute  for  A, 
since  that  fact  determines  whether  my  approval  is  required. 

While  I  agree  with  the  district  judge  that  this  22-count 
felony  case,  which  took  twelve  or  more  days  in  trial^"*  and 
involved  extensive  factual  preparation,  constituted  "extended" 
representation,  I  cannot  approve  Ms.  C's  application  on  the 
record  before  me.  Ms.  C  initially  entered  this  case  as  retained 
counsel.^  ^  Although  the  trial  judge  found  that  the  defendant 
was  not  able  to  pay  Ms.  C,  no  inquiry  seems  to  have  been 
made  into  the  circumstances  which  would  justify  a  departure 
from  the  implementing  plan's  requirement  that  "ordinarily" 
retained  counsel  will  not  be  appointed  under  the  act. 
Similarly,  the  record  does  not  reflect  the  results  of  the  trial 
court's  inquiry  into  the  financial  arrangements  which  the 
defendant  made  with  his  retained  counsel  or  Ms.  C.  The  trial 
judge  should  review  this  application  in  light  of  the 
considerations  set  forth  in  Vincent,  supra,  pp.    12-17. 

There  is  a  second  reason  why  I  am  returning  this 
application  to  the  trial  court.  Ms.  C's  application  claims 
compensation  for  128  hours  of  "in  court"  time.  Her 
explanatory  memorandum  states  that: 

Trial  commenced  on  Monday  5/15/72  and  verdict  was 
rendered  on  6/6/72.  Each  was  an  8-hour  day  and  a  total 
of  128  trial  hours  was  accrued.  (Emphasis  in  original). 


^*Ms.  C's  application  for  compensation  lists  16  trial  days.  By 
contrast,  Mr.  D's  application  lists  only  14  trial  days.  The  docket  shows 
that  the  jury  was  impaneled  on  May  18,  1972  and  that  there  were  12 
court  days  thereafter  on  which  proceedings  were  held. 

^  ^  Ms.  C  was  also  the  attorney  who  represented  the  defendant  in 
Vincent. 
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By  contrast,  Ms.  C's  co-counsel,  Mr.  D,  claimed  compensation 
for  only  61.5  hours  of  "in  court"  time.  The  burden  is  on 
counsel  to  keep  appropriate  records  of  the  services  rendered 
pursuant  to  appointment,^^  and  this  is  particularly  true  where 
"in  court"  time  is  involved.^  "^  This  application  should  be 
reexamined  in  light  of  its  apparent  conflict  with  co-counsel's 
application.^^ 

Mr.  D's  application  presents  the  question  of  whether  the 
act  permits  compensation  on  behalf  of  attorneys  appointed  as 
amicus  curiae.  The  statute  expressly  provides  compensation  on 
behalf  of  an  attorney  appointed  to  represent  "the  defendant." 
18  U.S.C.  §  §  3006A(b)(c).  Since  the  defendant  was  charged 
with  a  capital  offense^  ^  he  was  entitled  to  be  represented  by 
two  attorneys,  18  U.S.C.  §  3005;  see  Plan,  Part  IV;  both  of 
whom  are  entitled  to  compensation.  United  States  v. 
Kingston,  256  F.  Supp.  859,  860  (W.D.  Pa.  1966). 

If  the  designation  of  counsel  as  amicus  curiae  were  all 
that  was  at  issue,  I  could  construe  the  trial  court's  order  as 
the  appointment  of  a  second  attorney  on  behalf  of  an 
indigent  defendant  in  a  capital  case,  and  proceed  to  the  merits 


^^Cf.  In  re  Nazareth  Fair  Grounds  &  Farmers  Market,  Inc.,  374 
F.2d  595,  597-598  (2d  Cir.  1967);  In  re  Hudson  &  Manhattan  R.  Co., 
339  F.2d  114,  115  (2d  Cir.  1964). 

Waiting  time  is  not  ordinarily  subject  to  compensation  under  the 
statute,  and  certainly  not  at  "in  court"  rates.  Report  at  184-186. 

^^Upon  reexamination,  the  trial  court  will  also  wish  to  review 
counsel's  claim  for  compensation  for  20  hours  of  "out-of-court"  services 
listed  on  the  voucher  simply  as  "travel  time."  If  such  time  represents 
trips  to  and  from  the  courthouse,  it  must  be  disallowed.  Supra,  pp.  16-17. 
If  other  travel  was  involved,  it  must  be  specified  in  order  that  the  trial 
judge  can  determine  that  it  was  in  excess  of  one  hour  and  otherwise 
"reasonably  expended"  in  the  course  of  the  professional  representation. 

The  appointment  and  services  involved  in  this  case  were  rendered 
prior  to  the  Supreme  Court's  decision  in  Furman  v.  Georgia,  408  U.S. 
238  (1972). 
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of  the  application.^  °  But,  on  the  record  before  me,  the 
defendant  appears  to  have  been  represented  simultaneously  by 
three  attorneys  -  Mr.  B,  whom  the  defendant  retained,  and 
Ms.  C  and  Mr.  D,  who  were  appointed  by  the  court.  The  trial 
judge,  who  will  be  fully  familiar  with  the  circumstances  of  the 
representation,  can  quickly  clarify  this  problem.  If,  as  a 
matter  of  fact,  the  retained  attorneys  was  either  removed 
from  the  case  or  effectively  displaced  by  the  two  assigned 
attorneys,^  *  Mr.  D  may  simply  be  considered  the  second 
defense  counsel  in  a  capital  case. 

If  Mr.  D  is  not  the  second  attorney,  the  issue  becomes 
more  difficult  because  this  circuit's  implementation  plan  does 
not  expressly  authorize  the  appointment  of  a  third  attorney 
in  a  capital  case^^  and  the  statute  does  not  expressly  deal 
with  the  issue  of  compensation  for  such  an  appointment.^^ 
Prior  to  the  1970  amendments,  the  Judicial  Conference 
Committee  to  Implement  the  Criminal  Justice  Act  construed 
the  statute  to  provide  for  the  compensation  of  only  one 
attorney  in  a  criminal  case  (two  in  a  capital  case),  ruling  that 
where  additional  attorneys  are  appointed  they  must  share  the 


^^This  was  the  course  I  followed  in  United  States  v.  Prue,  Crim. 
No.  172-68. 

^  *  While  the  trial  court  might  remove  an  attorney  upon  a  finding 
that  the  attorney  is  unable  or  unwilling  competently  to  represent  his 
client,  a  trial  judge  will  necessarily  be  reluctant  to  do  so,  because  such 
action  raises  serious  implications  about  the  attorney's  professional 
responsibility,  ABA  Code  of  Professional  Responsibility  DR  6-101. 

^  ^  The  plan  permits  appointment  of  two  attorneys  in  a  capital  case, 
and  also  permits  the  appointment  of  a  second  attorney  in  a  non-capital 
case  upon  an  express  finding  that  the  case  is  "extremely  difficult"  and 
that  the  "interest  of  justice"  requires  the  appointment.  In  the  latter 
circumstance,  however,  the  plan  requires  these  considerations  to  be  set 
forth  in  the  appointing  order.  Plan,  Part  IV. 

•'^  18  U.S.C.  §  3006 A(d)  merely  refers  to  the  compensation  of 
"[a]ny  attorney  appointed  pursuant  to  this  section." 
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compensation  allowed  by  the  statute.  Report  at  190;  1967 
Administrative  Office  Report  78.  The  legislative  history  of  the 
1970  amendments  indicates  an  intention  to  alter  this 
construction.  The  committee  reports  state: 

Section  l(dX2)  of  the  bill  eliminates  the  existing  per  case 
basis  for  payment  of  fees  and  replaces  it  with  a  more 
flexible  system  of  maximum  payments  for  each  attorney 
in  each  case.  The  act  presently  provides  for  a  $500 
maximum  payment  in  a  case  in  which  one  or  more 
felonies  are  charged  and  $300  in  a  case  in  which  one  or 
more  misdemeanors  are  charged.  The  maximum  applies  to 
each  case  irrespective  of  the  number  of  attorneys 
appointed  by  the  court.  In  practice,  that  requirement  has 
brought  harsh  results  where  more  than  one  attorney  was 
appointed  in  a  difficult  case  and  the  maximum  case 
payment  had  to  be  fragmented.  Section  1(d)  (2)  also 
increases  the  limit  to  $1,000  for  each  attorney  in  a  case 
involving  one  or  more  alleged  felonies  and  $400  for  each 
attorney  in  a  case  in  which  one  or  more  misdemeanors 
are  charged.  S.  Rep.  No.  91-790,  91st  Cong.,  2d  Sess.  at  7 
(1970);  H.R.  Rep.  No.  91-1546,  91st  Cong.,  2d  Sess.  at 
10  (1970);  (Emphasis  added). 

Our  implementation  plan  also  recognizes  that  there  is  a 
class  of  "extremely  difficult"  cases  where  "meaningful  and 
effective  representation"  v/ill  require  additional  counsel  to  aid 
in  the  preparation  and  presentation  of  the  defense.  See  Plan, 
Part  IV.  If  Mr.  D  was  appointed  as  a  third  defense  attorney, 
the  trial  court  must  make  the  findings  and  enter  an  order  in 
the  form  prescribed  by  the  implementation  plan  in  order  for 
Mr.  D  to  be  eligible  for  compensation  pursuant  to  the  act.  If, 
on  the  other  hand,  the  trial  court  determines  that  the 
defendant  was  in  fact  represented  by  only  two  attorneys  in 
this  capital  case,  no  express  findings  are  required.  In  either 
event,  Mr.  D  must  be  appointed  in  accordance  with  the 
provisions  of  the  Criminal  Justice  Act,  18  U.S.C. 
§§  3006A(b),  (d),  before  compensation  may  be  approved. 
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IV 

These  cases  amply  demonstrate  the  need  for  standards 
and  guidelines  for  determining  what  is  extended  or  complex 
representation,  what  may  properly  be  considered  time 
"reasonably  expended"  in  the  course  of  representation,  the 
appropriate  method  of  calculating  "fair  compensation,"  the 
circumstances  under  which  it  is  proper  to  appoint  counsel 
retroactively  to  represent  a  defendant,  whether  a  different 
standard  should  be  applied  when  an  attorney  who  initially 
entered  the  case  as  retained  defense  counsel  seeks  retroactive 
appointment  under  the  statute,  and  the  types  of  cases  in 
which  it  is  consistent  with  the  statutory  purposes  to  appoint 
additional  attorneys  to  assist  in  difficult  cases.  While 
presented  today  in  the  context  of  excess  compensation,  these 
issues  have  far  deeper  significance  for  they  affect  our 
continuing  effort  to  provide  "meaningful  and  effective 
representation"  to  indigent  defendants.'^'* 

The  courts  must  remain  continually  mindful  both  of  the 
burdens  and  sacrifices  which  members  of  the  bar  daily  make 
in  the  representation  of  indigent  defendants  and  of  the  fact 
that  the  public  funds  available  for  this  endeavor  are  severely 
hmited.  This  tension  impacts  most  heavily  on  the  District  of 
Columbia  for,  in  addition  to  the  heavy  criminal  caseload 
common  to  any  major  metropolitan  area,  this  jurisdiction 
does  not  share  the  administration  of  criminal  justice  with 
state  courts.^  ^ 


^  *  This  effort  necessarily  requires  careful  selection  of  appointed 
counsel  for,  as  Professor  Oaks  has  rightly  observed,  the  appointing 
process  "is  an  essential  quality  control  on  the  standard  of  service 
furnished  under  Criminal  Justice  Act  appointments."  Report  at  113. 

^^  As  I  write,  the  local  courts  of  the  District  of  Columbia  are 
rapidly  approaching  a  crisis  condition.  In  a  few  days,  absent  emergency 
legislation,  these  courts  will  have  no  public  funds  available  to 
compensate  counsel  appointed  pursuant  to  the  Criminal  Justice  Act. 
With  an  ever-mounting  criminal  caseload,  the  Superior  Court  has  called 
upon  the  bar  to  represent  indigent  defendants  without  compensation  if 
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In  view  of  the  limited  supply  of  public  funds  available  to 
compensate  appointed  counsel,  it  would  seem  appropriate  to 
explore  methods  by  which  counsel's  burden  could  be  eased 
without  measurably  increasing  the  demand  for  public  money. 
The  Judicial  Conference  of  the  United  States  has 
recommended  increasing  use  of  qualified  law  students^  ^  and 
the  law  schools  in  this  jurisdiction  have  responded 
wholeheartedly.  Some  of  the  courts  in  the  District  of 
Columbia,  including  the  United  States  Court  of  Appeals,  have 
adopted  "student-in-court"  rules  which  permit  upper  division 
law  students,  under  the  direct  supervision  of  members  of  the 
bar,  to  represent  indigents  in  criminal  cases.  The  results  have 
been  encouraging.  In  our  court,  for  example,  one  program 
conducted  by  the  Georgetown  University  Law  Center  has 
provided  student  counsel  for  a  number  of  indigent  criminal 
appellants.  With  other  members  of  this  Court,  I  have  been 
impressed  with  the  professional  quality  of  the  briefs  and  oral 
arguments  presented  by  these  students  and  with  the  dedicated 
representation  which  they  have  furnished  to  their  chents.  At 
the  same  time,  however,  it  must  be  recognized  that  student 
representation  programs  necessarily  require  competent  and 
close  supervision  —  an  extraordinarily  expensive  proposition  - 
but  an  indispensible  ingredient  if  students  are  to  provide 
effective    assistance.    While    the    allocation    of    law    school 


necessary.  The  bar,  in  turn,  has  advised  the  chief  judge  of  that  court 
that  it  does  not  believe  its  membership,  as  a  whole,  has  the  requisite 
expertise  or  available  time  to  respond  to  this  call.  The  constitutional 
problems  and  policy  considerations  reflected  by  this  situation  have 
divided  the  courts  which  have  dealt  with  the  matter.  Compare  United 
States  v.  Dillon,  346  F.2d  633  (9th  Cir.  1965),  cert,  denied,  382  U.S. 
978  (1966)  and  State  v.  CUfton,  247  La.  495,  172  So.2d  657  (1965) 
with  Bradshaw  v.  Ball,  487  S.W.  2d  294  (Ky.  1972)  and  State  v.  Rush, 
46  N.J.  399,  217  A.2d  441  (1966). 

^  ^  Reports  of  the  Proceedings  of  the  Judicial  Conference  of  the 
United  States  at  53  (1972). 
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resources,    aided    by     financial    grants,     may     assist    in    the 
administration- of  criminal  justice  in  this  circuit,  it  is  clear  that 
a  major  commitment  from  the  organized  bar  is  still  needed.^'' 
Because  the  Criminal  Justice  Act  must  be  administered  with 
the  ongoing  criminal  caseload,  I  have  today  disposed  of  the 
cases  before  me.  I  am  convinced,  however,  that  there  is  a  great 
need  for  a  careful  study  of  the  issues  raised  by  these  cases  and 
the     promulgation     of    guidelines     and     standards     for    the 
administration    of   the    act.    The    keystone    to    the    effective 
administration  of  the  Act  and  full  implementation  of  the  Sixth 
Amendment's  promise  lies  in  close  cooperation  between  bench 
and  bar.  See  Argersinger  v.  Hamlin,  407  U.S.  25,  40  (concurring 
opinion  of  Brennan,  J.)  &  44  (concurring  opinion  of  Burger, 
C.J.)  (1972).  Congress  recognized  this,  in  part,  by  expressly 
providing  in  the  amended  statute  for  the  adjustment  of  rates  of 
compensation  to  reflect  "the  minimum  houriy  scale  established 
by  a  bar  assocation  for  similar  services  rendered  in  the  district." 
18  U.S.C.  §  3006A(d).  H.R.  Rep.  No.  91-1546,  91st  Cong.,  2d 
Sess.  at  10(1972). 

With  these  considerations  in  mind,  I  have  conferred  with 
Charies  T.  Duncan,  the  President  of  the  Bar  of  the  District  of 
Columbia,  and  he  has  named  a  most  respected  member  of  the 
Bar,  E.  Barrett  Prettyman,  Jr.,  as  Chairman  of  a  special 
committee     to     study     the     issue     and     present,     for     the 


^  "^  In  addition  to  student  representation,  there  are  other  ways  in 
which  qualified  law  students  may  assist  members  of  the  bar  in  the 
representation  of  indigent  clients.  For  example,  Professor  Oaks  has 
recommended  use  of  law  students,compensated  at  modest  rates  under 
the  act,  to  perform  legal  research  for  appointed  counsel.  Report  at 
213-214.  In  the  Northern  District  of  Mississippi,  a  program  to  provide 
law  student  assistance  not  only  for  legal  research,  but  also  for 
investigation  and  other  purposes,  has  been  implemented.  Report  at  213, 
271.  Such  programs,  if  properly  controlled  and  supervised,  ease  the 
burden  placed  on  counsel  by  his  appointment,  lessen  the  drain  on  pubhc 
funds,  and  involve  soon-to-be  lawyers  in  the  criminal  justice  system. 
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consideration  of  the  appropriate  courts  and  of  the  Judicial 
Council  of  this  Circuit,  recommendations,  standards  and 
guidelines  for  more  effective  implementation  and 
administration  of  the  Criminal  Justice  Act  in  the  District  of 
Columbia.^®  Mr.  Prettyman  is  the  immediate  past  President  of 
the  Bar  of  the  District  of  Columbia  and  has  made  significant 
contributions  to  the  bench,  the  bar,  and  the  community  in  his 
very  distinguished  career.  The  interest  of  the  leadership  of  the 
local  Bar  and  the  choice  of  Mr.  Prettyman  as  chairman  of  this 
new  committee  augur  well  for  the  success  of  the  endeavor.  I 
recognize  that  the  proposed  study  will  be  an  arduous  and 
time-consuming  task  and  will  require  the  full  dedication  and 
cooperation  of  the  bench  and  the  bar.^^  But  if,  as  a  result  of 
such  a  study,  the  organized  bar  is  able  to  present  constructive 
recommendations  for  guidelines  and  standards  for  the 
consideration  of  the  judiciary,  it  will  have  rendered  an 
important  pubHc  service  and,  perhaps,  hastened  the  day  when 
the  promise  of  the  Sixth  Amendment  and  the  Criminal  Justice 
Act  becomes  a  reality  for  the  District  of  Columbia. 

Appropriate  orders  will  be  entered. 


^^  The  compensation  for  and  the  quality  of  representation  by 
appointed  attorneys  are  inextricably  interwoven  problems.  Accordingly, 
I  am  sure  that  Mr.  Pretty  man's  committee  will  work  closely  with  the 
recently  appointed  D.C.  Bar  Committee  on  Effective  Representation  of 
Indigents.  The  latter  committee,  chaired  by  Mr.  Anthony  F.  Essaye, 
another  distinguished  member  of  the  Bar,  has  diligently  undertaken  the 
difficult  tasks  of  assessing  the  quality  of  representation  afforded  indigent 
defendants  in  the  District  of  Columbia  and  of  formulating  proposals  for 
the  improvement  of  that  representation. 

^  '  In  the  past,  the  law  schools  located  in  the  District  of  Columbia 
have  been  unstinting  in  their  support  of  such  undertakings  and  perhaps 
these  schools  will  provide  faculty  and  student  assistance  in  this 
important  endeavor  as  well. 
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